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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



BALTIMORE & O, B. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Sixth Circuit. May 8, 1917.) 
No. 2911. 

Mastee and Servant <S=>13 — Houbs of Sebvicb — Excuses. 

In an action for penalties for keeplng a frelght train crew on duty 
more than 16 hours, where the weather was extremely cold, wlth deep 
snow and a bad storni, the jury mlght hâve found that delays caused by 
the breaking of a knuckle, the freczlng of the air hose and a broken 
knuckle lock were due to unavoidable accidents or causes whlch could 
not hâve been foreseen, wlthin the proviso of Hours of Service Act March 
4, 190T, c. 2939, § 3, 34 Stat. 1416 (Oomp. St. 1916, § 8679), that the 
provisions of such act shall not apply to. delays so caused. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14.] 
Mastee and Servant ©==13 — Houes of Service — Excuses. 

Under Hours of Service Act, § 3, provlding that such act shall not apply 
to any case of uuavoldable accident, nor where the delay veas the resuit of 
a cause not known when the employé left the terminal and vehich could 
not hâve been foreseen, while the circumstances may make It Imperatlve 
and lawful that a crew should continue at work until the train reaches a 
relay point, the carrier cannot arbitrarily add to the speclfied 16 hours the 
amount of any delay arislng from the excepted causes, nor arbitrarily 
keep the crew on duty until the end of the run, or the nearest regular 
relay point. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. | 14.] 

Master and Servant <®=3l3 — Houes of Service — Excuses. 

Under the proviso of Hours of Service Act, § 3, the prescrlbed penalties 
do not accrue for such excess service as is the proximate resuit of the un- 
avoidable accident, but the suspension of the statute exists only to the 
extent that the unavoidable accident was and continues to be the moving 
cause of the excess service. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 14.] 

Appeal and Erboe ®=1064(4) — Harmless Errob — Instructions. 

In an action for penalties for keeping a frelght train crew on duty more 
than 16 hours, defended on the ground that delays were due to unavoid- 
able accidents and causes whlch could not bave been foreseen, where the 
issue was close. Instructions whlch were not wholly clear, and mlght bave 
been misunderstood by the jury, concerning the degree of diligence re- 
quired to avoid keeping the men on duty longer than 16 hours and the 
effect of delays due to excusable causes, was prejudicial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. § 4224.] 
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5. Masteb and Seevant «©=317 — Hotjes of Seevice — Pe.valties— Question 

FOB JUET. 

A freight train erew went on duty at ll:30 a. m., and left Newark for a 
run of 87 miles to Chicago Junction, usually requiring about 8y2 hours, 
at 12 :45 p. m. The weather and other causes delayed the train, so that 
it (Ud not leave L., 53 miles from Kewark, until midnight. At A., the next 
station, there was a delay of ly^ hours, at X., 63 miles from Newark, 
which the train reached at 2:47, a delay of 50 minutes, and at S., 10 miles 
further, wMch it reached at 5:10, a delay of 2 hours, during which the 
crew was relleved by a crew sent ont from Chicago Junction on the 
regular train, leaving at 5:20. The delays at A., N., and S. mlght hâve 
been found to be excusable. Heîd, that defendant's motion for an in- 
structed verdict was properly denied, as the jury might hâve found that, 
in the exercise of a high degree of diligence, it was the carrier's dutj' 
to send relief by a spécial train, wlthout walting for the regular train. 

[Edi Note. — For other cases, see Master and Servant, Cent. Dlg. S 16.] 

6. Master and Sebvant <S=»13 — Houes of Service — Excuses. 

Under Hours of Service Act, § 3, where there is a delay from unavoid- 
able accident, or a cause not known to the railroad's agents when a 
freight train leaves Its terminal, and which could not hâve been foreseen, 
the railroad is entltled to add to the 16 hours permitted by statute ail the 
delay, and only such delay as occurs as the resuit of this cause, provided 
it exercised reasonable diligence from the beginning of the trip to avoid 
delays, exercised a high degree of effort or extrême diligence to get the 
train through to the end of the run within the tlme limit, when it be- 
came or should hâve become apparent that there was danger of not getting 
through on time, used that same high diligence to prevent excess service 
by laying up the train, sending relief, or any other practlcable way, as 
soon as excess service became fairly probable, and continually and untii 
the service ended used the same high diligence and by the same means to 
make the excess service as short as possible. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Action by the United States against the Baltimore & Ohio Railroad 
Company for penalties. Judgment for the government, and défend- 
ant brings error. Reversed, and new trial awarded. 

S. H. Toiles and R. C. Hyatt, both of Cleveland, Ohio, for plaintift" 
in error. 

Philip J. Doherty, of Washington, D. C, and E. S. Wertz, U. S. 
Atty., of Cleveland, Ohio, for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In the court below, the government al- 
leged that the défendant, the railroad company, had violated the Hours 
of Service Act (34 Stat. p. 1415) by keeping on duty more than 16 
hours, on December 25 and December 26, 1914, the crew of a freight 
train bound from Newark to Chicago Junction. The crew consisted 
of 2 engineers, 2 firemen, a conductor, and 2 brakemen. The défend- 
ant admitted that more than 16 hours service had been rendered by 
the employés, but claimed that the delays which caused the excessive 
service resulted from casualty, unavoidable accident, or the act of God. 

(Ê=>For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



BALTIMORE & O. E, CO. V. UNITED STATES 3 

The issues were submitted to a jury, which found for the government. 
The railroad company allèges that there was error in the réception of 
évidence and in the instructions to the jury. 

The case involves a construction and application of the proviso of 
section 3 of the act, which is : 

"That the provisions of this act shall not apply in any case of casualty or 
unavoidahle accident or the act of God, nor where the delay was the resuit of 
a cause not known to the carrier or its officer or agent in charge of such 
employé at the time said employé left a terminal, and which could not hâve 
been foreseen." 

This makes it necessary to state the facts somewhat f ully. The dis- 
tance from Newark to Chicago Junction was 87 miles. This train was 
scheduled to leave Newark at 10 :35 a. m., and arrive at Chicago Junc- 
tion at 7 p. m. — a regular running time of about 81/2 hours. On this oc- 
casion, the crew went on duty at 11 :30 a. m., but did not leave Newark 
until 12:45 p. m. The train was heavy, having 82 cars with 2 engines, 
there was a bad storm and it was very cold, the work at the stops was 
difhcult and slow and other trains had to be waited for. The resuit is 
that this train did not leave Lexington, 53 miles from Newark, until 
niidnight, after the men had been on duty 121/^ hours, and about 11 
hours after it left Newark. It cannot fairly be claimed that any delay 
which had occurred up to this time is within the proviso in question. 
At the next station, Alta, there was a delay of an hour and a half, caus- 
ed by the breaking of a knuckle and in the necessary replacement and 
repairs. The train left Alta at 2 a. m., and reached the next station, 
North Siding, 63 miles from Newark, at 2 :47. The crew had then 
been on duty I514 hours. Hère there was a delay of 50 minutes, caus- 
ed by the air hose f reezing, and the necessary repairs. Leaving North 
Siding at 3:57, the train reached Shelby Junction, 10 miles further, at 
5:10. Hère there was a further delay 01 2 hours on account of a 
broken knuckle lock, the breaking in two of the train and the necessary 
repairs and clearing the track; but at about 6 o'clock, after 18y2 
hours of service, the crew was relieved by a crew which had been sent 
back from Chicago Junction on the regular train leaving there at 5 :20. 

[1] Under the circumstances of this case, and considering the ex- 
tent to which the extrême cold and deep snow and storm would ag- 
gravate occurrences otherwise less serions, we are inclined to think 
that the described delays at Alta, North Siding, and Shelby Junction 
might hâve been found by the jury to resuit from unavoidable acci- 
dent or from a cause which could not hâve been foreseen by the agents 
in charge when the train left Newark. We think this conclusion not 
out of harmony with our holding in No. 2910 (a case of the same title, 
opinion fîled herewith) that the disabling of the water pipe could not 
be such an accident. Not only is there in that case nothing tending to 
show that ordinary inspection and care would not hâve prevented the 
trouble, but in making concrète application of the term "unavoidable 
accident," there is a necessary distinction between a fixed water pipe 
in a tank and freight car apparatus subjected to severe strains of trans- 
portation under difficult conditions. We find, then, that the évidence 
tended to show that at the end of the 18 hours and 30 minutes of actual 
service, delays amounting to about 3 hours and 30 minutes had jccur- 
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red, which were attributable to unavoidable accident — delays of the 
class which, for convenience, we hereafter call "excusable" — and that 
since, when the train left Lexington, it had 34 miles to go, and had less 
than 4 hours of the 16 remaining in which to make that distance, in- 
cluding several stops, it should then hâve been apparent to the train 
dispatcher that there was a serious danger, if net a probability, that the 
16 hours would be exceeded before Chicago Junction could be reached. 
In this situation, défendant requested two instructions. One was that 
the défendant was entitled of right to add to the 16 hours the time of 
whatever delay was attributable to an unavoidable accident, and the 
other was that when the unavoidable accident happened causing delay 
beyond 16 hours, the défendant was entitled to keep the crew in serv- 
ice until the end of the run or the nearest regular relay point. The 
refusai of thèse instructions is alleged as error. 

[2] We cannot think that défendant was entitled to either instruc- 
tion. It is true that the Interstate Commerce Commission, soon after 
the enactment of the law, ruled that an employé so delayed might be 
continued on duty to the end of the run ("The proviso quoted removes 
the application of the law to that trip." I. C. C. Conférence Ruling 88, 
June 25, 1908) ; but when read in connection with other administrative 
rulings (see discussion of same in San Pedro R. v. United States, 220 
Fed. 7Z7, 744, 136 C. C. A. 343, and in Atchison Ry. v. U. S., 220 Fed. 
748, 136 C. C. A. 354^) we doubt whether it was intended to lay 
down any gênerai and universal rule. At any rate, since such a 
construction of the act would not infrequently remove altogether the 
time prohibition and permit unlimited service to be exacted. it would 
be so in conflict with the gênerai purpose and scope of the act so often 
declared that we cannot be satisfied to adopt it, although it is plain 
enough that the circumstances of a given case may make it imperative 
and lawful that the crew should continue at work until the train reach- 
es a relay point. 

Nor can we think that the statute carries any arbitrary and certain 
permission to add to the specified 16 hours the amount of any delay 
arising from the eXcepting causes. It is contrary to the spirit of the 
act to suppose that if there had been 3 hours excusable delay in the 
early part of the trip and there still remained ample time to finish the 
run within 16 hours, the railroad could arbitrarily or unnecessarily al- 
low additional delays, so as to call for 19 hours' service. On the other 
hand, it seems equally clear that, through lost connections or impossi- 
bility of relief or the necessity of paying due regard to the public right 
to the opération of other trains, that very same delay might make nec- 
essary excessive service of more than 3 hours. To adapt the spirit of 
the statute to ail thèse varying circumstances, some other rule must be 
found than the mère addition of a time equal to the period of ex- 
cusable delay. 

[3] The application of the proviso undoubtedly develops ambigui- 
ties, but the prévention of excessive service was the substantial thing 
at which the statute was aiming, and when the proviso says that in case 

1 Affirmed by Suprême Court, June 4, 1917. 244 TJ. S. 336, 37 Sup. Ct. 6^5, 
61 L. Ed. . 
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of unavoidable accident "the provisions of this act shall not apply," 
we think it must mean that the penalties will not accrue for such excess 
service as is the proximate resuit of the unavoidable accident, and that 
the suspension of the statute exists only to the extent that the unavoid- 
able accident was and continues to be the moving cause of the excess 
service. Since the duty of obeying the statute as far as possible must 
be always présent, this construction requires that the railroad company 
should be diligent to prevent and to minimize excess service, and the 
questions will be what degree of diligence is required and when it be- 

Complaint is made that thé trial court charged that the railroad must 
exercise a high degree of diligence to this end. We think this instruc- 
tion was correct. No ordinary occurrence will suspend the opération 
of the statute, but it must be such as could not hâve been f oreseen ; and 
this very language surely imposes a high degree of diligence upon a 
railroad as a condition of permitting it to allège the occurrence of the 
suspending incident, even if the same inference did not corne from 
the term "unavoidable." That being so, it is most appropriate that the 
same degree of diligence against the continuing effect of the cause of 
delay should be required as is demanded against its inception. 

When does the railroad become charged with the duty to use this 
extrême diligence in avoiding or minimizing excess service ? It cannot 
be merely when the unavoidable accident occurs, for there may still be 
remaining apparently ample time to recover from the accident and 
complète the trip, or it may already hâve become apparent that ex- 
cess service cannot be avoided. The duty can hardly exist from the be- 
ginning. The schedule of this train called for only about half of the 
16 hours, and since 16 hours' service is lawful, it is difficult to see how 
there is any duty to use extraordinary, high or extrême diligence to 
avoid excess service, so long as apparently ample time remains and 
there is no reason to apprehend the trip will not be finished within the 
time. Concretely, it does not seem that it could hâve been intended to 
impose a penalty as the ultimate resuit of a delay of (e. g.) 3 hours in 
waiting for a connection or for a shipment (a delay convenient, but 
not necessary) in the early part of the trip, when there still remained 
to finish it twice as much time as was apparently necessary and when 
the casualty happened in the latter part of the trip. While we do not 
question that railroads should keep the statute in view even from the 
beginning of the trip, and that the immunity of the proviso may not 
safely rest upon the arbitrary or reckless disregard of the schedule 
before the casualty happens, yet we see no warrant for requiring in 
this earlier period more than ordinary or reasonable diligence, such as 
would be dictated by due regard for ail the duties of the railroad both 
as a carrier and as an employer. It must foUow that the duty in ques- 
tion to use high diligence begins when the railroad becomes charge- 
able with notice that such diligence may be necessary to prevent or to 
minimize excess service. We bave not the benefît of any former 
constructions of this act in this particular, but what we deem its gên- 
erai purposes and the applicable principles of construction lead to the 
conclusion we bave stated. It must be observed that we are not now 
dealing with the prohibition of the statute and adopting a construction 



6 242 FEDERAL REPORTER 

which can rightly be thought to weaken that prohibition by an inquiry 
regarding diligence. We are considering a prôviso or exemption 
which, italien literally, goes further than vve think could hâve been in- 
tended, since, so taken, it would destroy the statute pro tanto ; and we 
are inquiring only what diligence ought rightly to be exacted from 
the railroad as a condition oi allowing it to invoke this proviso. 

It follows, cJso, that the practical and efficient thing for the railroad 
to do after it must be deemed aware that the train will not get through 
witliin the time lirait, and in cases which cannot be otherwise met, is 
to send relief. Just how and when it should be sent must dépend on 
the particular situation ; but we agrée with the Circuit Court of Ap- 
peals of the Ninth Circuit that such a duty may arise so as to be a con- 
dition without the performance of which the railroad may not invoke 
the benefit of this proviso. San Pedro Co. v. United States, supra, 220 
Fed. at page 737, 136 C. C. A. 343 ; Newport Co. v. United States 
(C. C. A. 6) 61 Fed. 488, 9 C. C. A. 579. 

[4] The instructions to the jury were not wholly clear on thèse sub- 
jects. It was told that the railroad must exercise a high degree of dili- 
gence to avoid keeping the men on duty longer than 16 hours, and that 
otherwise its conduct was not excused. It was not told that diligence, 
after the 16-hour period had passed, was important, or could justify 
any part of the excessive service. Parts of the charge indicated that 
the necessary high diligence must hâve existed from the beginning of 
the run, other parts that its necessity only arose after the unavoidable 
accident or unforeseen event, and still other parts fixed the origin of 
the duty at the time which we think the right time. Again, it was in- 
structed in effect that (e. g.) the U/g-hour delay at Alta could not add 
more than 1% hours to the allowable time, and that the delay at Shelby 
Junction, which did not begin until after the 16 hours liad passed, 
could not be credited, unless the railroad company, after the Shelby 
accident had happened, was diligent to keep within the 16-hour limit. 
Considering the whole charge, the record permits the inference that 
the jury may hâve believed that 3 hours' delay was from. causes speci- 
fied in the proviso and yet hâve found for plaintifF because défendant 
had not been highly diligent in the first part of the trip before any ne- 
cessity appeared or because diligence after the 16-hour period was im- 
material. We must regard the charge in this respect as erroneous; 
and, owing to the closeness of the issue, as below pointed out, we think 
it prejudicial. 

[5] At the conclusion of the trial défendant moved for an instructed 
verdict, and error is assigned upon the déniai of this motion. In this 
action there was no error. In order to justify granting the motion, it 
must hâve conclusively appeared, not only that the causes of delay 
v/ere among those specified in the proviso (and this was for the jury), 
but that after it became aware, or should hâve been aware, that there 
was a substantial probability of not completing the run within 16 
hours, the défendant exercised a high degree of diligence, first, to avoid 
any excessive service, and, second, if that could not be done, to make it 
as small as possible. Whether such diligence was exercised can be in- 
telligently considered in a concrète case only by determining what was 
omitted which might hâve been done. In this case, the railroad certain- 
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ly should hâve been aware of the impending necessity when the train 
reached North Siding. There remained less than one hour in which 
to make 25 miles. The necessity had become fairly clear at Alta (not 
a telegraph station), and we think, as before stated, it would hâve been 
within the rightful scope of the jury's judgment to find that the neces- 
sity should hâve been apparent on leaving Lexington at midnight. 

Only three things are suggested which might hâve been done. The 
first is for the dispatcher to hâve instructed that as much of the train 
as was necessary be sidetracked and abandoned and that the two en- 
gines with the crew and part of the train hasten on to Chicago Junc- 
tion. The second is that at some time hef oi-e 3 :30, when the 16 hours 
expired (and this practically means at North Siding), the train could 
hâve been laid up and the men laid oiï. Whether the appplicable 
measure of diligence allowed the jury to find the existence of a duty 
in either of thèse respects was not specifically submitted, and we need 
not now stop to consider. If not, we corne to the third and remaining 
suggested duty, viz. to send a relief crev^^ to meet this train. It is fair- 
ly inferable that this relief must corne from Chicago Junction, that a 
regular train upon which it could be sent left at 5:20 a. m., which 
could meet ahd relieve this crew at Shelby Junction, and that between 
midnight and 5 :20 there was no way to send relief, except by spécial 
train. The practical question, and the determinative one on this branch 
of the case, therefore, was whether there was such a breach of duty 
in not sending this relief earlier. Certainly, after midnight, in a winter 
storm and at a mère junction point, it is not to be assumed that a re- 
hef crew can be assembled and started at once, and, when due allow- 
ance is made for the inévitable delay, the existence of any duty to save 
a short time by sending a spécial instead of waiting for the regular is 
by no means clear. We are not prepared to say that a finding by the 
jury that such duty did exist would be without support. On the con- 
trary, even upon the présent record, the jury might hâve been of the 
opinion that there was such a duty and that it was not observed ; but, 
under such circumstances, it is important that the nature and extent 
of the légal duty should be most carefully explained to the jury, and 
any confusion or conflict in the instructions is much more difficult to 
regard as clearly nonprejudicial, than in a case where the violation of 
the law is reasonably clear. 

While we apply hère the same rule of légal duty to send relief which 
we applied in No. 2910, yet the facts are sufficiently différent so that 
we may well say there was an apparent and a clear breach of that duty 
in No. 2910, while in this case the proof of breach does not put it so 
beyond doubt that we may take it as an established fact. In that case 
only one man was needed, there were tJiree employés available for re- 
lief, and it would hâve been necessary to send an engine 5 miles at the 
end of the afternoon. In the présent case, six men were necessary to 
make a relief crew, it does not appear that any were avaitable before 
they were sent, the distance was 24 miles, and the time was after 
midnight. More than that, at least upon the siibject of sending relief, 
this case involved only the alternative between sending a spécial train 
or waiting for the regular, possibly for only a short time after the 
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spécial could hâve been sent, while in No. 2910 there was no such al- 
ternative. 

[6] To summarize what has been said, and for the aid of the court 
below upon another trial, we construe the proviso in this way: If it 
is found that there was delay from an unavoidable accident, or from a 
cause net known to the railroad agents when the train left Newark, and 
which could not hâve been foreseen, then the railroad w^as entitled to 
add to the 16 hours ail the delay, no more and no less, which thereafter 
occurred as the resuit of this cause; but it was entitled to do so only 
if the jury found the existence of ail thèse conditions : (a) That from 
the beginning of the trip, ani;! even before it became apparent, or 
should hâve become apparent, to the train dispatcher that there was 
danger of not finishing the trip within the time, the railroad used rea- 
sonable diligence to avoid delays; (b) that as soon as it became ai>- 
parent, or should bave become apparent, that there was any danger of 
not getting through on time, the railroad used a very high degree of ef- 
fort or extrême diligence to get the train through to the end of the 
run within the time limit ; (c) that as soon as it became f airly probable 
that excess service would otherwise be necessary, the railroad used 
that same high diligence to prevent excess service, either by laying tip 
the train or by sending relief or in any other practicable way ; (d) that 
continually and until the service ended, the railroad used the same high 
diligence and by the same means, to the end that the excess service, if 
any, should be as short as possible. 

It must be understood that what we hâve said regarding the dili- 
gence required, after the trip begins, in order to get and to keep the 
right to excessive service, has been said with référence to a case where 
"the delay was the resuit of a cause * * * which could not hâve 
l)een foreseen" when the train left the terminal. Only upon the hy- 
j)othesis that the jury finds the existence of this preliminary extrême 
care does the exempting clause of the proviso require construction. 

Since there must be a new trial, and the questions of évidence prob- 
ably will not arise again in the same shape, we do not think it necessary 
to pass upon them. The two telegrams and the circular were received 
as bearing on the company's diligence ; but, since the practical question 
was whether the relief was sent early enough, thèse matters were at 
most somewhat remote. So, too, the record, as it is brought hère, 
leaves us in doubt whether certain adverse comments upon some of the 
évidence were wholly justified; but thèse matters alone would not, in 
any event, justify reversai. 

The judgment is reversed, and a new trial awarded. 
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BIWABIK MINING CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1917.) 

No. 2938. 

1. INTEEITAL REVENUE ©=^9 — CORPORATION EXCISE TaX "INCOME." 

Tliat Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112, does not impose a tax 
upon the income of corporations, but an excise tax measured by their 
income, cannot affect the meaning of tlie word "income," as used tliereln. 

[Eld. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-2S. 

For other définitions, see Words and Phrases, First and Second Séries, 
"Income."] 

2. Internal Revenue i®=9 — Corporate Excise Tax — Taxable Income. 

ïhe receipts and accumulations of a business corporation, representing 
the sale or conversion of its capital, do not constitute taxable income, 
under Act Aug. 5, 1909. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. |§ 13-28.] 

8. Internai. Revenue <©=>9 — Corpokate Excise Tax — Taxable Income. 

Where iron mines are located in a district where the minlng is done by 
simple quarrying after the overlylng surface has been stripped ofC, and 
the quantity of the ore in the gi-ound can be measured with substantial 
accuracy, the selling price of ore mlned and sold in any year, so far as it 
represents the actual value to the mlning company of the ore in the ground 
on January 1, 1909, is not income, within Act Aug. 5, 1909, whether the 
value of the company's iuterest in the ore in the ground is based upon the 
amount paid therefor, or upon a subséquent appréciation of its market 
value before the taxing law went Into elî'ect. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28.] 
4. Internal Revenue ®=59 — Cokporate Excise Tax— Taxable Income. 

ïhat the company was not the owner, but only a lessee, did not affect 
the application of this rule, where its iuterest could have been bought and 
sold, and was .salable on January 1, 1909, for the amount adopted as 
representing the value of the ore in the ground, and where at the rate 
the ore was being mined it would ail be removed before the expiration 
of the lease; the fact that the lease might be forfeited or given up not 
making Income of what would otherwise be capital. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28.J 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Action by the United States against the Biw^abik Ivlining Company. 
Judgment for the United States, and défendant brings error. Re- 
versed, and pétition dismissed, conditionally. 

The Biwablk Company is an operating iron mining company. In 1910 the 
company made its return to the colleetor of internai revenue, for the year 
1910, as required by the excise tax law of August 5, 1909 (36 Stat. p. 112, 5 
38), and paid the tax indicated by the return. In 1915 the United States 
brought this action, alleging that the return for the year 1910 wrongfuUy 
omitted from income the sum of $265,372, and asking a judgment for 1 per 
cent, of this amount. Judgment for the United States was reudered in the 
court below, and the company assigns error. The case was submitted to 
the District Judge without a jury, upon an agreed statement of facts, and 
présents only questions of law. 

The company was lessee of the property, on which it was operating, under a 
mlning lease, and under a method of business which has become familiar to 
us through many cases which have come to this court. In thèse contracts, the 

^£9For omer cases see same topic & KEY-NUMBER in aU Kejr-Numbered Dlgests & Indexes 
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lessee is privileged to remove ore upon the payment of a certain price pcr 
ton, ealled "royalty." Tlie leases run for long periods of years (In tliis case 
50 years), and they coutain many provisions for regulatlng the righta of the 
parties. The royalty is usually fixed for the whole period at some standard 
rate per ton, and If the market conditions at the time Indicate a higher value 
for the ore in the ground than the standard royalty, the lessee pays, at the 
time of taking the lease, a bonus in cash deslgned to meet so much of this 
advanced value as is thought to be sufHciently permanent. When the lessee 
sells to another operator his interest in the lease, the priée is determined by 
flxing the bonus to be paid, and thereupon the purchaser steps in to the 
position of the first lessee. 

In 1898 the owner of certain iron ore lands upon the Mesaba Range, in 
Minnesota, executed a mining lease of this character. The lessee's rights 
thereunder, after some mesne transfers, were duly purehased hy the Biwabik 
Mining Company, in June, 1898, in considération of $612,000 cash. This con- 
sidération also covered certain other personal property of the assigner. From 
1S98 to and includlng 1910, the Biwabik carried on the opération, paying to 
the lessor the prescrlbed royalty of 30 cents per ton. 

It is also familiar that the Iron ore deposlts of the Mesaba Range are of 
a différent character from those in (most) other Iron mining districts. The 
ore is not found in veins, which incline more or less vertically, and which are 
of constantly changing thickness, shape, and quallty, as is typically the case 
with the precious metals ; nor does it lie, as coal does, in comparatively thin 
velns, approaching the horizontal. It lies in horizontal bodies, lenticular in 
forra, comparatively near the surface, and the body of the ore, except at the 
edges of the deposit, Is of a very considérable thickness. It is soft, and it is 
mined by strlpping ofC and earrying away the overlying surface, and then 
exeavating the ore with steam shovels. Such a so-called mine is, in truth, 
nothing more nor less than a auarry. The quallty of the ore throughout such 
a deposit Is substantially constant, and the quantity, by the use of diamond 
drills upon the surface and by simpler methods after it has been stripped, 
can be measured with substantial accuracy. This gênerai situation has been 
applied to this case, by the stipulation of the parties as foUows: 

"(4) The iron ore body on said property lies in a flat or blanket formation 
from about 30 to GO feet below the surface, and the ore is mined by steam 
shovels after the removal of the surface. The boundaries of said ore body 
and the depth, quantity, and quality of said ore is capable of détermination 
with extraordinary accuracy by test pits, shafts, and drllUng from the sur- 
face. Prier to the year 1909, there had been mined and removed from said 
I^remises 7,420,114 tons of iron ore, and in connection therewith, by drilling 
and by standard recognized methods, défendant had calculated the tonnage 
and the quality of the iron ore then stlU reiuaining upon the said premises, and 
had ascertained that said property contained 6,874,tî95 tons of merehantable 
iron ore, ail of which was i-eadlly and easily minable and removable before 
the expiration of the date of said contracts, in the year 194S. 

"(5) In the condition said premises were in on January 1, 1909, the contract 
of April 4, 18SS, and the rights created thereby, exclusive of buildings and 
machiuery on said premises, were of the actual value of $3,351,413.81, and 
the ore in said property, considerlng the entire deposit thereof en bloc, on 
January 1, 1909, was of the value of 48% cents per ton, exclusive of the 
royalty of 30 cents per ton provided for in the lease." 

During the year 1910 the company mined and shlpped, or otherwise dis- 
posed of, 544,353 tons of such ore at an average sale price of $3.10 per ton. 
Of this price, 30 cents represented the royalty, about $1.90 the operatlng and 
similar costs, 4 cents the original bonus paid to the assigner of the lease 
(plus interest and taxes), 44% cents the additional value which, according to 
the stipulation, the interest of the corapany was worth January 1, 1909, and 
about 40 cents the company's net profit over and above thèse items. 

Shortly after the excise tax law was passed, the Commlssioner of Internai 
Revenue, who was, by law, charged with that duty, promulgated régulations 
governing its collection. The presently material parts of such régulations, 
as first promulgated and as later modified, are as follows: 
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Eegiilation No. 31, Issued December 3, 1909. 
Article 2, Gross Incoine. 
The following définitions and rules are given for determining tlie gross 
Income of the varions classes of corporations: 

Sale of Capital Assets.— In ascertaining iiicouie derived from the sale ci 
capital assets, if the assets were acquired subséquent to January 1, 1909, the 
différence between the selling price and the biiying price shall eonstitute an 
item of gross income to be added to or subtracted from gross income accord- 
ing to whether the selling price was greater or less tlian the huying price. If 
the capital assets were acquired prier to January 1, 1909, the amount of in- 
come or dépréciation representing the différence between the selling and 
buying price is to be adjusted so as to fairly détermine the proportion of the 
loss or gain arising subséquent to January 1, 1909, and which proportion 
shall be deducted from or added to the gross income for the year in which 
the sale was made. But for the purposo of determining the selling price, as 
provided in this section, there shall be added to the price actually realized on 
sale any amount which bas already been set aside and deducted from gross 
Income by way of dépréciation as defined in article 4 and has not been paid 
ont in niaking good such dépréciation on the property sold. 

Régulations 72-77, Issued March 29, 1910, by Treasury Décision No. 1606. 

Dépréciation. 

72. Dépréciation in value of mines by the romoval of ore, if not otherwise 
ascertainable, niay be prorated as in the case of sales of capital assets. 

73. Dépréciation in value of mines by the removal of ore, if In excess of 5 
per cent, of investment, to be explained in return rendered. 

75. Corporations leasing mines and paying royalties on ore mlned not en- 
titled to déduction for dépréciation. But corporations owning mines are en- 
titled to allowanee for dépréciation based on falr estimate, etc. 

76. Removal of timber from timber lands, while depletlng the lands to the 
oxtent of such removal, is regarded as a change in the form of assets and not 
a dépréciation within the meaning of the act. 

77. Déduction on account of dépréciation of property must be based on 
lifetime of property, its cost, value and use. 

Régulations 83-92, Issued February 14, 1911, by Treasury Décision No. 1675. 
Dépréciation In Minerais, 011, Etc. 

83. In case of corporations whose business consists In part or wholly of 
mining, producing and disposlng of deposits of nature (ores,, coals, gas, petro- 
leum and sundry minerais) the conduct of such business will be understood to 
comprehend two classes of gains or losses, viz.: 

(a) The gain or loss resulting fiom the sale of capital assets, I. e., either the 
incrément, or the loss, arising through possessing over a period of time the 
investment in the same. 

(h) The trading or commercial gain attached to the c-onduct of the industry, 
the employment of working capital, the efCort and risk involved. 

84. In the ascertainment of net income, déduction will be allowed for dé- 
préciation arising from exhaustiosi of deposits of ore, minerai, eta, and for 
dépréciation and obsolescence of improveinents In accordance wlth gênerai 
régulations respecting dépréciation allowanees, on the basis of the original 
capital investment cost of the properties concerned to the eompany reporting. 

85. A further déduction will also be allowed, through not including the same 
at ail in the item of gross income (item 3, Form 637), for the uneamed in- 
crément represented in such properties as at January 1, 1909, which will be 
detevmlned in gênerai as foUows: 

:i6. An estimate should be made as of January 1, 1909, of the fair marUet 
value at that date of the minerais, etc., in deposit. This estimate should be 
formed on the basis of the disposai value of the minerais in total aud exclu- 
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slve of value of Improvements and development work. This yaluatlon 
should also be reduced to a unit value — per ton, barrel, etc.i 

87. The unit value as of January 1, liX)9, ascertained as above outlined, 
would indicate the value to be attached at that date to the capital assets dis- 
posed of during any calendar year suceeeding, and should be used In de- 
termining the unearued incrément at January 1, 1909, vs^hich may be excluded 
entirely from the item of gross income, as before explained, in foUowlng man- 
ner, viz.: 

Value at January 1, 1909, detennined In manner outlined, 
of minerais, etc., which may be removed and disposed 
of ia any year subséquent thereto $ 

Less the foUowing: 

(a) Proportion of déprédation charge applying to ex- 

haustion of minerais disposed of, ascertained as 

flrst explained herein on basis of original cost ? 

(b) Eoyalty paid, If any, on minerais disposed of ? $ 

Balance, being uneamed incrément at January 1, 

1909, to be excluded from gross income item $ | 

88. The précise detalled manner In which the estimate of value of minerais, 
etc., as at January 1, 1909, shall be formed, must naturally be determlned upon 
by each corporation interested, but formai record of sueh estimâtes, together 
with ail sustaining information shall be carefuUy tiled so as to be readily 
accessible for référence. Values as stated, as determlned at January 1, 1909, 
should be used in compilation in ail subséquent years' excise tax returns. 
The question as to whether it subsequently develops the property possessed a 
greater quantity of minerai, etc., reserve tihan was in the aggregate estimated 
!is of January 1, 1909, is immaterial. Any excess which may be developed 
will be considered as possessing the same value at January 1, 1909, as that 
which then may bave been known to be in the property. 

89. Each excise tax return (Form 637) should be accompanied vi^ith mémo- 
randum settirtjg forth the extent In amount of the exclusion made from the 
item gross income for unearned incrément realized during the year, as above 
outlined. 

90. As the amount to be deducted for dépréciation (paragraph 2 preceding) 
is to be formed on basis of the estimated reserve of minerais, etc., it foUows 
that, if it develops such estimate is understated, the cost investment in the 
capital asset may be wholly extinguished before ail minerai reserves are re- 
]iioved. When this Is reached, further déductions for exhaustion of minerais 
should be discontinued but In such event, it will be noted, the allowance for 
nnearned incrément which is to be excluded entirely from gross income will 
be correspondingly increased. 

91. In case of corporations leasing mines and paylng royalties on minerais, 
etc., removed, the royalties paid are to be treated as expenses and deducted in 
ascertalning net income, as provided in gênerai régulations. Any leasehold 
investment which the operating corporation may hâve in such properties, 
either through a payment originally made for acquirement thereof or for im- 
provements made upon the property, to be accounted for in accordance with 
régulations governing dépréciation allowances and disposition of capital assets. 

92. In respect to properties of the character in question which may be 
acquired by a corporation after January 1, 1909, a déduction will be allowed 

1 NOTE. — Values as aforesald Bbould not be estimated on the basis of the asaumed salable 
value of the output under current operativa conditions, less the aotual cost of production, 
because, as hereinbefore stated, the selling priée under such conditions comprehends a 
profit both for carrying the Investment in minerais, improvements, and worklng capital, 
and for conducting opérations In respect of production and disposai of product. The value 
to be determlned as stated must be on the basis of the salable value of the entire deposit 
of the aggregate unita of minerais considered en bloc if disposed of in that form. Nor 
must such valuation comprehend any spéculative value which might attach to a. sale of the 
minerais en bloc; 1. e., a value which might be obtalned oa the ground that the future 
■would develop a much greater reserve of minerai deposits than were believed to exlst at the 
time estimate as of January 1, 1909, was formed. Any value of this latter character would 
attach obviously to such additional reserve» when developed In future. 
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only as to dépréciation arising from exhaustlon basis on original cost; no 
exclusion from gross income can be made for unearned incrément, as profit 
arising in sale of such capital assets applies wholly to the period subséquent 
to January 1, 1909. 

Thèse régulations of February, 1011, were again promulgated wlthout ma- 
terial change, in December, 1911, as Nos. 96-l(», and remained in force with- 
out change until February, 1913, at which date original Nos. 86, 87, 88, and 
90 were sUghtly amended. In compliance with thèse régulations, the Blwabik 
Company made the estimâtes required, and entered upon a sultable record 
book the foUowing: 

January 1, 1909. 

Estimated tonnage unmlned 6,874,695 

Total appraised valuation of unmined ores $5,413,822 

Appraised valuation per ton .7875 

General ledger or capitalized value ¥ 267,081 

Fee owner's valuation as represented by royalty .$2,002,408 

Net incrément value ii;3,084,331 

Rate of gênerai ledger or capitalized value .03885 

Rate of incrément value .44865 

It thereafter maintained such book for each year, the entrics for 1910 being 
as follows: 

Tonnage unmined .lanuary 1, 1910 6,331,874 

This company's capitalized value î 245,993 

This company's net incrément value $2,840,795 

Tons disposed of during the year 1910 544,353 

Capitalized value thereof $ 21,148 

Net incrément value thereof $ 244,223 

Tonnage unmined January 1, 1911 5,787,521 

Wheu the Company made its return for 1910, it deducted from its annual 
receipts for the sale of ore the total of this capitalized value and this in- 
crément value, being $265,372, treating thèse two items as being, not in- 
come, but the selling prlce of capital assets, and entered the remainder as its 
gios.s Ineome. From this gross income it made the déductions permitted by 
statute, thus arriving at the net income, upon which it computed and pald 1 
per cent. tax. Upon thèse facts, the District Court was of the opinion that the 
capitalized value could rightfully be deducted before stating gross income, but 
Ihat the incrément value could not, and, accordingly, judgment was rendered 
l'or 1 per cent. cOmputed upon the Item of $244,223. 

A. C. Dustin, of Cleveland, Ohio, for plaintiff in error. 
E. S. Wertz, U. S. Atty., of Cleveland, Ohio. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SATER, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). The 
proper appHcation of this statute, to facts more or less analogous to 
those now involved, has recently been considered by the Suprême Court 
in a line of cases of which the Sargeant Land Co. Case (Tanuarv 15, 
1917) 242 U. S. 503, 37 Sup. Ct. 201, 61 L,. Ed. 460, is thé latestl and 
by this court in Doyle v. Mitchell, 235 Fed. 686, 149 C. C. A. 106, and 

in Cleveland, etc., Ry. Co. v. United States, 242 Fed. 18, C. C. A. 

, this day decided. The facts of the présent case difïer considerably 

from any of the others, and the inquiry must be whether the principle 
of décision involved in thèse cases may control or indicate the resuit 
to be reached hère. This statute measures taxation by net income. 
It déclares the net income to be what is left after certain déductions 
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from gross income. Obviously, we can make no headway in applying 
this measure, until we define "gross income"; and, it is equally sure, 
we can only learn what "gross income" is by first defining "income." 

[1] It is urged that we are not concerned with tlie meaning of "in- 
come," because, under this statute, income is not the thing taxed, but 
is the measure of taxation. We do not appreciate the force of the 
claimed inference. "Income" is a word capable of définition. Of 
course, its définition may cover a variety of spécifie meanings, and its 
context may détermine which spécifie meaning sliould be accepted ; 
but no reason has been suggested, and none occurs to us, why the merc 
fact that the term is used as a yardstick for measuring taxation or 
something else, rather than as describing the thing upon which the tax 
rests, should indicate that one or another spécifie meaning is the right 
one. It is well known that Congress was driven to tax the privilège 
(according to its value as indicated by its net income) because of the 
failure of the law taxing "income" directly; and — to say the least — 
there can be no presumption that, between the old law and the new one, 
Congress had changed its idea of what the word "income" meant. 
When reduced to final terms, to say that "income," in this law, does 
not mean, generally, the same thing as it does in income tax laws, is to 
say that levying upon the income of a company a tax of 1 per cent, 
will produce $10, while levying upon the franchise of that company a 
tax of 1 per cent, of its income may produce $12 ; and we cannot ap- 
prove that proposition. 

It would hâve been perfectly natural for Congress to décide that 
the tax which it was to impose upon the privilège should be measured 
either by the amount of business donc thereunder or by the proved val- 
ue of the privilège. Either would hâve been a logical basis for such 
taxation. If the former had been the adopted theory, the tax would 
hâve been measured by total receipts, or by total sales, or by total dis- 
bursements, or by some combination of thèse measurements, and any 
thought of profits would hâve been utterly foreign to the scheme of 
measurement. The most casual inspection of the law shows that this 
theory was not adopted. On the contrary, ail ordinary expenses and 
losses in the conduct of the business were expressly to be deducted, 
and only the remainder was to be taxed. Whether this remainder hap- 
pened to be called net income or net profits was a matter of no consé- 
quence; by either name it was the same thing. It is of the essence 
of the law that a corporation doing a business of $100,000 and making 
$50jOOO profit, is to be taxed 1 per cent, upon that profit, less the ex- 
emption, or $450, while a corporation doing a business of $10,000,000 
and making no profit is not to be taxed at ail. It is clear to a démon- 
stration that Congress deliberately intended to tax the franchise ac- 
cording to its actual value to the user, as determined by the annual 
profit derived therefrom, without regard to its value as indicated by 
the amount of business done. 

So, too, it is urged that we should not be concerned with this défini- 
tion, because the statute itself carefully defines what the tax upon in- 
come shall be. As has been pointed out, this idea rests upon a clear 
misapprehension of the statute ; the law does not purport to do this or 
anything like this. The statutory computation rests upon the assump- 
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tion that \ve already know what income is as distinguished from other 
matters ; otherwise, it would be impossible to state that gross income 
which is the foundation of tliat statutory computation. 

[2] We therefore are confirmed in our opening statement that, to 
rightly interpret this law, we must interpret and define "income." It 
must, by certain attribiites, be distinguished out of the mass, or from 
other things with which it is compared. Distinctive définitions involve 
contrast. Since the law spécifies "income," and not "sales," or "re- 
ceipts," or "capital and surplus," or any other standard of measure- 
ment which might hâve been named, what should be set over against 
"income" to bring out this distinctive character? In every case in the 
Suprême Court and in the lower courts, including and since the Strat- 
ton's Independence Case, it has been assumed that the receipts and ac- 
cumulations of a business corporation are of two classes: One, those 
which constituted its gross income ; and the other, those which rep- 
resented the sale or conversion of its capital — and the controversy has 
ahvays been as to the respective définitions of those two classes. We 
accept this as the rightful criterion, not only because it has been uni- 
versally accepted, but because we think it must be right. The only 
alternative is to say that ail receipts from the conduct of a business 
according to its intended plan are income. To say this is to destrOy 
the effect of carefuUy selected words. It would involve the conclusion 
that, in case of a company organized to buy land and subdivide and sell 
lots, ail receipts from the sales of lots were "gross income," even 
though the lots were ail sold and the invested capital not realized, and 
that, since only disbursements made during the year can be deducted, 
the capital so invested in one year and realized the next year would 
be taxable net income. So far as words are concerned, it is impossible 
to say that the law did not intend to go to that very extent ; but to 
say so would be such a departure from the administrative practice and 
rules which hâve prevailed from the beginning, and from what we think 
the law has always been assumed to mean that we are unwjlling to take 
so radical a step. 

[3] So we corne to what we deem the décisive question, viz. : 

"So far as the selllng price of the ore In 1910 representod its actual value to 
the Company in the ground on January 1, lOOS, was it Income or was it the 
sale price of capital assets?" 

In its gênerai aspect, this question is the same as that discussed in 
Doyle V. Mitchell. We may hère ref er to that opinion, without repeat- 
ing it at length, for the matters there stated. Unless that case was 
wrongly decided, the question must be whether this case is to be dis- 
tinguished in principle. Certainly there is no great différence in the 
inhérent character of the assets transferred and sold. The ore below 
the surface and the trees above were interests in realty until they were 
severed. Upon severance and preliminary treatment, each became the 
raw material for further process of manufacture. The extent and 
quality of each before severance were determined by expert appraisal. 
Each, before severance, had a known and realizable market value. 
Each had been purchased in its unsevered form by the company taxed, 
and each, while still in that form, had increased in market value af ter 
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the purchase and before the law was passed, and had then further in- 
creased before severance, and in each case the market value when the 
fiaw went into effect had been ascertained and stated accurately and in 
gooà f aith. What are the distinctions urged ? 

The first is that the company was a mining company, and not a manu- 
facturing company. The law makes no such distinction, and there can 
be no magie in the word "mining" as part of a corporate name. Where 
a mining business is of the character described in the Stratton's Inde- 
pendence Case, it is clear enough that there is great, if not insuperable, 
difficulty in ascertaining the value of the ore in the ground at a fixed 
date. The whole subject may well be thought too spéculative to jus- 
tify attributing to "depletion of capital" any ore which had been remov- 
ed. The annual opérations of such a mine are expected to and often 
do develop new ore bodies of even greater value than those removed. 
Not only are the value and the extent of the ore in place unknown, but 
the cost of removal is highly uncertain, since it will dépend upon un- 
known and constantly changing conditions. The same considérations 
apply more or less perfectly to the gas and oil opérations and to the 
coal mining which hâve been considered in decided cases. Thèse things 
are so typical of mining opérations, as a class, that perhaps we should 
apply to everything belonging in that gênerai class a gênerai rule 
which will prevent an appraisal of the ore in place as a capital asset 
at the beginning of the period. The présent case does not belong in 
that class. The parties hâve stipulated to the extent and value of the 
ore in the ground on January 1, 1909. Nothing could be more definite 
or certain. As was said in the statement of facts, this was a quarrying 
opération. It involved no éléments of uncertainty, except those future 
contingencies which afïect the value of ail raw materials. In spite 
of the name of the company, the business more nearly approxiraated 
manufacturing than it did mining, as the latter term is commonly 
understood. 

[4] It is next said that the company was not the owner, but only a. 
lessee — indeed, the internai revenue department made this the control- 
ling fact, since, by its rules and régulations, it permitted mining com- 
panies who owned the fee of the lands in which the ore was located to 
treat as capital assets the value of their ore in the ground at the begin- 
ning of the year, if they were able to ascertain that value, but the de- 
patrment refused to extend this ruling to cases where the mining com- 
pany was only a lessee. (Régulation 75, supra ; but see, also, régula- 
tion 91, supra.) It is difficult to appreciate the supposed distinction. 
This company was removing 500,000 tons per year. The deposit was 
6,000,000 tons. There were 30 years remaining of the period permit- 
ted for removal. The lessee's interest could be and had been bought 
and sold, and it had been salable for the stipulated price at the begin- 
ning of the taxing period. Counsel for the government has not pointed 
out the reason for this distinction made by the department. We 
suppose it must lie in the thought that, since the lease may be forfeit- 
ed or given up before the ore is ail removed, the annual opérations 
must be treated as an annual purchase from the lessor, at the royalty 
price, of the amount each year removed, and so ail the value realized 
above the royalty must be income for the year. We doubt the force 
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of this construction. It cornes to saying that what would otherwise 
hâve been capital at the beginning of the year must not be so treated, 
because the company might hâve elected or been compelled to forfeit 
to one who had an underlying claim, or to saying that the owner of 
mortgagcd mining property could not consider the existing value of his 
equity as his capital, because, if conditions changed, he might lose it by 
foreclosure. We think that the lessee of such property and under 
such a lease is as much entitled as is the owner of the fee to treat the 
value of his interest in the ore in the ground at the beginning of the tax 
period as his capital — indeed, the lessee's right to do so, is, in sorne re- 
spects, the stronger of the two, as hereafter pointed out. Such a lease, 
as applied to this situation, is in every substantial way pro tanto a pur- 
chase. 

Finally, it îs urged that this case is controlled by the décision of the 
Suprême Court in the Sargeant Land Company Case. The mining 
leases involved in that case and in this one seem to be identical in sub- 
stance, and it is now said with great plausibility that the ore in the 
ground and affected by such a lease belongs partly to the lessor and 
partly to the lessee, and that, if the interest of the lessor is not capital 
assets, no more is the interest of the lessee, and that, if the receipts 
of the former are income, so must those of the latter be. We are con- 
vinced that the analogy between the two cases is superficial and not 
substantial. In that case the Suprême Court had to détermine whether 
the royalties received by the lessor were income or were a depletion of 
capital. Many considérations led to the conclusion that they must be 
treated as income. The contract was a "lease," the receipts were "roy- 
alties," and royalties, being rentals, are inherently income, and hâve 
been commonly so considered. Ail thèse things seem to hâve affected 
the conclusion of the court, but, after ail, the dominating thought ap- 
pears to be that, when land is devoted to mining, it is put to only one 
of those productive uses of which it is capable, and that the product 
of the use should be called income. The land itself is the chief thing ; 
after the mining is finished, the land remains sui table for other uses ; 
and the fact — if it is a fact — that the minerais are the greater part of 
its value cannot operate to make the incidental overshadow the prin- 
cipal. Thèse reasons do not apply at ail to the case of the lessee whose 
existing interest, at the beginning of the taxing period, over and above 
the royalty which he must pay, amounted to $3,000,000; his entire 
interest was each year, as far as he went, consumed and exhausted for- 
ever; he did not bave remaining the principal thing, the land, which 
he could put to some other use ; the receipt in 1910 of his January 1, 
1909, interest in the ore was not the offshoot and income of his prop- 
erty; it was the transformation and eating up of the very property, 
and of the whole of it. We therefore think that applying the principle 
of the Sargeant Case results in holding that thèse receipts were from 
the sale of capital assets and not from income. 

It results in our opinion that, as exemplified in its 1910 opérations, 
the Biwabik's 40 cents a ton profit was income, upon which it was 
properly taxed, and which tax it bas paid ; but that its 4 cents per ton 
"capitalized value" and its 45 cents per ton "incrément value," existing 
January 1, 1909, but realized during 1910, were not income, and that 
242 F.— 2 
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thèse items vvere rightly omitted from its report. We see no distinc- 
tion between that value of its interest in tlie ore as existing January 
1, 1909, which was based upon the amount it had actually paid there- 
for, and that value of its other interest in the same ore at the same time, 
which had resulted from the appréciation of its market value before 
the taxing law went into effect. 

The judgment below must be reversed. Ordinarily, a new trial 
would be awarded ; but the record seems to indicate that there is per- 
manent agreement upon ail material facts, and, if so, a new trial would 
be unnecessary. Unless, before the mandate goes down, counsel for 
the government indicates a désire for a new trial, the order will be that 
the judgment be reversed, and the court below directed to dismiss the 
pétition. This disposition of the matter will then be of such final char- 
acter that the case will be ripe for review by certiorari, if the Suprême 
Court should think review advisable. 



CLBVELAND, C, C. & ST. h. RY. CO. v. UNITED STATES, 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1917.) 

No. 2029. 

1. Intebnal Revenue ®=59 — Corporation Excise Tax — "Income." 

Where a railroad eompany purchased stocit in anotlier eompany prtor to 
January 1, 1909, for investment, and not for sale, but sold such stock at a 
profit subséquent to January 1, 1909, such profit was not "income," wlthin 
Corporation Tax Act Aug. 5, 1909, c. C, § 38, 36 Stat. 112, except to the 
extent that the selling price exceeded the ascertained market value 
on January 1, 1909; but to that extent the selling price constituted in- 
come, it appearing that the stock had a regular flxed stocli market value. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28. 

For other définitions, see Words and Phrases, First and Second Séries, 
"Income."] 

2. INTEKNAL REVENUE ©=39 — CoEPORATION EXCISE TaX "INCOME." 

The Word "income," in the Corporation Tax Law, imposing an excise tax 
measured by income, means the same as in prior laws imposing a tax on 
income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. f§ 13-28.] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

Action by the United States against the Cleveland, Cincinnati, Chi- 
cago & St. Louis Railway Company. Judgment for the United States 
on a directed verdict, and défendant brings error. Reversed and re- 
manded, with instructions. 

George Hoadly, of Cincinnati, Ohio, for plaintifif in error, 
Edward K. Bruce, Asst. U. S. Atty., of Cincinnati, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, Dist rict Judge. ^_____ ' 

®=3For other cases see same topic & KEY-NOMBÉR in ail Key-Numbered Digests & Indexes 
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PER CURIAM. In 1900 the railway purchased 30,000 shares of 
the Chesapeake & Ohio stock for $981,427.92. On January 28, 1909, 
it sold thi.s stock for $1,795,719. The différence it credited on its books 
to profit and loss. It did not include any portion of this profit in its 
retum for the year 1909, under the Corporation Tax Act (36 Stat. 
112), and the government brought this suit to recover the tax of 1 
per cent. The court below directed a verdict for the plaintifï, and the 
railway company assigns error. 

[ 1 ] The proper construction of this statute in the respects now sub- 
stantially involved has been considered by us in Doyle v. Mitchell, 235 
Fed. 686, 149 C. C. A. 106, and in Biwabik Min. Co. v. United States, 
242 Fed. 9, opinion filed this day. In those cases we hâve given the 
reasons for our conclusion that the sum received during 1909 for capital 
assets sold during that year cannot be considered as income under this 
act, excepting to the extent by which it exceeds the ascertained market 
value of those assets on January Ist of that year. The principles dis- 
cussed and adopted in thèse cases necessarily lead to the reversai of 
this judgment, excepting with regard to the increased value which 
accrued after January Ist. 

In the Doyle-Mitchell Case it was argued that the assets there in- 
volved were acquired for the purpose of sale, and we said that, with 
such assets, it was customary to take inventories at stated periods, 
and that only by so doing could we find any workable system of de- 
tennining the net income of such a business. The assets now in- 
volved were not of that character. They were bought for investment, 
and not for current merchandising; but it appears by the stipulation 
of fact that the stock had a regular, fixed stock market value of $57 
per share on December 31, 1908. This fact supplies the lack of in- 
ventory; and, in every gênerai aspect, the impropriety of treating as 
income a gain which had occurred before the taxing period began 
is plainer with respect to property like this, bought for quasi permanent 
investment, than with référence to raw materials for manufacture. 
That this stock was capital assets, under any définition of that phrase, 
is too plain for question. 

[2] The railway insists that the rule of Gray v. Darlington, 15 
Wall. 63, 21 L. Ed. 45, requires us to exclude from the income for 
1909 even the gain that accrued during that year. The précise point 
decided in Gray v. Darlington was that the accretions in value during 
the previous years were not income for the year in which the prop- 
erty was sold; but, doubtless, some of the language of the opinion 
would indicate that such accretions were not income, even for the year 
in which they happened. We are not inclined to extend the real judg- 
ment of-that case, so as to cover the gain on the Chesapeake & Ohio 
stock from January 1 to January 28, 1909. It is true that, as said 
in the Biwabik opinion, we sec no reason for thinking in an abstract 
way that "income," in the Corporation Tax Eaw, does not mean the 
same thing as "income" in prior income taxing laws; but there is no 
practicable way of ascertaining the income, for a given period, of a 
business corporation with a great variety of assets, except by com- 
paring market values at the beginning and end of the period, and, as 
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pointed out in the other cases, this has been the administrative inter- 
prétation of this law from the beginning. 

The judgment is reversed, and the case remanded, with instructions 
to enter a new judgment, which shall include, on account of this 
Chesapeake & Ohio stock profit, the tax upon only the balance above 
$57 par share. 



KAHMANN & McMURRX v. ^TNA INS. CO. OF HARTFORD, CONN. 

(Circuit Court of Appeals, Fifth Circuit. Mareh 29, 1917. Rehearlng Denied 

Aprll 28, 191T.) 

No. 29!)». 

1. Insurance <g=>481 — Mabine Insurance — Consitructive Totai TiOsa. 

Whatever niay constitiite a eonstructive total loss iiiider ttie terms of 
a marine pollcy, it is not incumbent upon tlie insured to raise and dock a 
ves.sel and bave lier repaired, in order to ascertain wîiether or not the 
repairs will oost the per cent, of her agreed value named in the pollcy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1255>-12ei.] 

2. Insurance ©=^484 — Extent of Loss and Liabiutt of Insurer — Marine 

iNStJBANCE. 

A pollcy of Insurance on a tug provided that In case of a loss the in- 
sured use every effort to safeguard, recover, and repair the vessel, and 
• that If they dld not the Insurer mlght cause It to be reeovered and repair- 
ed for the account of the insured, eontributlng Its own part of the ex- 
pense. The tu^î struck an obstruction and was sunk, resting on some 
stumps, which caused further injury by straining and twlsting. A sur- 
veyor employed by the owuers reported that the vessel was not worth re- 
pairiug, and they gave notice to the Insurer of abandonment The in- 
surer refused to accept the surrender, but proceeded to hâve the tug 
i-alsed and repaired, and then tendered to the insured on condition of the 
payment of a suni clalmed to be due from them for the repairs. With- 
out waiving the right of abandonment, they requested a detailed state- 
ment of the account, and that a few days' test be made to détermine 
whether the boat had been restored to as good condition as before the 
accident. Thèse requests were not complied with, and they brought suit 
on the pollcy. Seld that, whether or not they had the light to abandon In 
the first place as for a eonstructive total loss, their reguests were reason- 
able, and they could not be required to accept the vessel, unless the con- 
ditions ofifered were. complied with. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1251.] 

3. INSUBANCE <S=s398 — ACTS AVOIDING PoLICT WaIVEB. 

A claim by the insurer of a vessel that the pollcy had been avoided by 
its assignment after a loss held walved, where the insurer proceeded to 
raise and repair the vessel under the provisions of the pollcy and demand- 
ed contribution from the Insured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § lOSSifl 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. 

Suit in admiralty by Kahmann & McMurry against the .^Etna In- 
surance Company of Hartford, Conn. Decree for respondent, and li- 
belants appeal. Reversed. 

For opinion below, see 236 Fed. 430. 

(Êi=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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John D. Grâce, of New Orléans, La., for appellant. 
Percy S. Benedict and Frank Wm. Hart, both of New Orléans, La. 
(Bernard McCloskey, of New Orléans, La., on the brief), for appellee. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. Kahmann & McMurry, appellants, insti- 
tuted this suit upon a policy of marine insurance, issued by the Mtna. 
Insurance Company, appellee, on the tug Greyhound. The policy was 
for $2,500, and fixed the value of the vessel at $3,000. For the différ- 
ence between the value as fixed and the face of the policy the owners 
became coinsurers. Other pertinent provisions of the policy are here- 
after noted. While plying in the Atchafalaya river, on January 23, 
1908, the vessél struck an obstruction; a hole in the starboard bow 
resulting. She was put in to shore and lines were made fast to the 
bank. Syphons were rigged up, but she immediately filled with water. 
She settled on stumps amidship, listing outboard. After sinking, the 
roof of the cabin and the f unnel could be seen ; the water on the shorc 
side being from 6 to 10 feet deep, and on the outside from 20 to 30 
feet. 

Libelants telegraphed the day of the accident to respondent's agents 
at New Orléans, notifying them that the boat had sunk, and thereafter 
that she was a total wreck. On the 26th day of January a représenta- 
tive of respondent viewed the vessel, and shortly thereafter opérations 
to raise her were begun. On February 7th libelants made formai 
abandonment to respondent of ail their rights in the wreck, and at the 
sanie time they indorsed on the policy an assignment to Capt. Victor 
Von Schoeler of ail their rights, title, and interest in the policy, sub- 
ject to its conditions. On February 12th agents of respondent address- 
ed a letter to libelants, in which they stated that transfer of ownership 
had voided the policy, and notified them of "the cancellation of the pol- 
icy in accordance with its terms." On the same day, however, the 
sanie représentatives wrote the attorney for libelants, directing atten- 
tion to section 5 of the policy, calling upon libelants to name a surveyor, 
and giving notice that, in default, a surveyor would be appointed by the 
respondent. who would cause the vessel to be surveyed at the ex- 
pansé of libelants. In accordance with this demand, Capt. Mark A. 
Morse was appointed inspector by the libelants, and on the 15th day of 
February, 1908, he made a report from which are taken statements 
as foUows: 

"ïhe boat shows signs of having been severely stralned, as the caulking Is 
hanging out of her seams, which Is évidence that the hull was and Is strained 
and twisted. A complète survey cannot be made until the boat is dry-docked, 
and she should be cleaned of the sédiment deposited over her and in her hull ; 
but the examlnation made by me of her condition as she lies shows that she is 
worthless, and in my opinion not worth repairing. Her machlnery is in such 
a rusted condition, and so covered with sédiment deposited thereon while this 
vessel was sunk, that it will be necessary to take the machlnery apart and 
clean it up, to détermine whether it bas sustained such damage as will im- 
pair its use." 

He f urther reported : 

"The cabln or upper works are destroyed, and must be rebuilt. Tbere is a 
hole In her starboard bow, where a snag penetrated, causing the boat to sinli." 
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This report was duly delivered to attorneys for respondent. None 
of the statenients was at this time or afterwards disputed, but some of 
the conclusions were contested. It developed that employés of respond- 
ent intentionally destroyed the cabin to facilitate the raising of the 
vessel. This report of Capt. Morse was made af ter the vessel had beeii 
raised. Immediately thereafter the tug was taken from the scène of the 
wreck and docked in the yard of Drackett & Terrebonne, at Morgan 
City. On February 26, 1908, a survey was made by Capt. Albert 
Tourner, John R. Drackett, and T. J. Collins, and they detailed the re- 
pairs which they considered necessary to put the vessel in good sea- 
worthy condition. On May 25tli they made a report to the effect that 
the repairs indicated had been made to their entire satisfaction, and the 
opinion was expressed that the vessel was in a good and seaworthy 
condition. Libelants had no notice of thèse surveys. One of the sur- 
veyors was a member of the firm which repaired the vessel. One of the 
surveyors testified that the vessel was "river-worthy," as distinguished 
from seaworthy. 

After the report of Capt. Morse had been received by respondent's 
agents, they wrote to their attorneys, who sent the letter to attorneys 
for libelants, stating that the damaged parts of the Greyhound would lie 
duly repaired, and the boat put in as good condition as before the ac- 
cident. This letter further stated that the expenses incident to the re- 
pairs would amount to only a few hundred dollars, and suggested that, 
under the terms of the policy, thèse repairs would hâve to amount to 
$2,250 in order to justify an abandonment. The letter further stated 
that, in accordance with the terms of the policy, the assured having 
neglected to recover or repair the vessel, they would continue the opéra- 
tions alreadybegun, and cause the vessel to be repaired for account 
of the assured, and stating that due settlement would be made in ac- 
cordance with the terms of the policy. In response, attorneys for the 
libelants wrote to attorneys for respondent: 

"They [Mehle & Kausler, agents] made no mention of the fact that Capt. 
Morse reported that the hull was twlsted and strained. If your clients under- 
stood what would be necessary to properly take out the twist and straln, they 
would not hâve suggested a sum, which will not be suflident to even clean up 
and parnt the boat In a proper manner, as a suni sufflcient to rebulld this ves- 
seL" 

The letter continued to the effect that the abandonment theretofore 
made was still insisted upon, and a claim for total loss persisted in, and 
gave notice that ail costs and expenses incurred since the abandonment, 
ând ail costs and expenses which might thereafter be incurred, would 
be at the sole cost and expense of respondent. 

After the repairs were made by Drackett & Terrebonne, a letter was 
addressed on March 31, 1908, by the attorneys for respondent to the 
attomey of the owners of the tug, in which they notified the latter that 
the Greyhound — 

"is now lylng at Morgan City, La., thoroughly repaired, In flrst-class condition, 
and that she is hereby tendered to your clients upon payment by them of 
the sum of $536.71, their proportion under the terms of this policy. The boat 
is in possession of Messrs. Drackett & Terrebonne, at Morgan City, and we 
stand ready at any time, upon the payment of the aforesaid amount of 
$536.71 to Mehle & Kausler, agents, to give a written order upon said Drack- 
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ett & Terrebonne for the delivery of sald tug Greyhound. This notice is 
sent as a formai notice of tender of delivery, although you hâve heretofore 
declared an abandonment of the boat. In event we do not hear from you in 
48 hours, we shall takc such action in the premises as we deem expédient, in 
order to minimize any furtlier damages, if any. We inclose a statement of 
how the amount of 5536.71 is arrived at." 

In response to this letter, attorneys for the libelants, on April 14th, 
wrote to attorneys of respondent : 

"In the matter of the tug Greyhound, will say that my clients are advlsed 
that the tug Greyhound is not in substantially as good order and condition as 
immediatcly precedlng the accident which resulted in wreclïing her; that 
because of the fact that this vessel at the time of her loss was hung up over 
two stumps, situated about amidships, which sustained practieally her whole 
weiglit, and resulted in hogging lier to such an estent that, notwithstanding 
the repairs, such as they are, made by your clients, she will after a short time 
drop both her ends. My clients are desirous of learning if you wlU consent to 
a few days' test to satisfy you on that point. Still further. If the gross amount 
for which you seek to hold the owners is correct as to the cost of raising and 
repairing of this ^'cssel, then the abandonment heretofore made was fuUy 
justified, even to the extent of the repairs already made which are by no 
means sufBcient. I would like to hâve from you a detailed account of the 
amount you seek to charge my clients with." 

In response to this letter attorneys for respondent wrote: 

"We are willing to allow the tug Greyhound a dock trial, and a two hours' 
tost in the river, provided that at test and trial we may be represented by 
C'apt. Walter Thompson, of the New Orléans Drydoek." 

On May 26th attorneys for respondent sent to the attorney for the 
libelants the report heretofore referred to of the surveyors with réf- 
érence to the repairs. Responding to this the attorney of the libel- 
ants wrote: 

"This is the first knowledge of any kind that I or my clients hâve had of a 
siirvey had by the underwriters. We were not represented, and afforded no 
opportunity to be represented, as we were justly entitled to be. Therefore 
we refuse to recognize anything had or done thereby. As your clients declin- 
ed to afford my clients a ranning trial of the boat, we will not consider the 
\essel in proper condition. Still further, as there has never been a formai 
iidjustment of ail the costs and expenses incurred, we do not concède that you 
liave presented any account which we are legally bound to consider. I am 
instructed to say that, unless this matter is speedily settled without further 
uniiecessary delay, I will be required to bring suit under the pollcy to recover 
the full amount of the policy as in case of total loss." 

On May 28th the attorney for the libelants wrote to attorneys for the 
respondent : 

"Your offer of a dock trial and a two hours' running test wlU not aiïord a 
suflicient test of fastenings, etc. My clients contend that because of the way 
in which the tug Greyhound was hung up amidships, with conséquent fore 
and aft overhang and straining, that it would be impossible to make the vessel 
sufficiently strong and tight to enable her to retain her shape, but that the 
vibration of her engines is bound to cause the vessel to agaln drop her for- 
ward and stern ends, cause her to leak badly and prove, not only unsea- 
worthy in the extrême, but absolutely worthless as a vessel. The trial my 
clients désire was one which would prove or disprove the foregoing contention. 
We are advised that even now the vessel is in such a leaky condition that 
the services of a watchman are necessary to keep her from sinking, and that 
she is so worthless as a vessel that, upon Inquiry by the agents of the Insur- 
ance comxuiny if the persons who repalred this vessel and retain its custody 
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for your clients could sell her for his blU, he was advised that she was not 
worth it You offered to give a written order upon Drackett & Terrebonne 
for the delivery ot the boat to my clients lipon the payment by them of the 
sum of flve hundred and thlrty-six 'i/ioo dollars,' wliicb you say Is their pro- 
portion under the terms of the policy. My clients deny that the boat is in a 
condition to justlfy a tender of her, and that the abandonment made to you 
was and is justifled; that if the abandonment was rjot Justifled that j'our 
clients hâve no rlght to impose the conditions insisted upon ; and agaln that if 
it was possible to restore the vessel to the condition she was in before her loss, 
and that you hâve done so, ail of which is denled, even then you would hâve 
no rlght to inslst upon payment in the sum named by you, and direct the 
people In whose custody you placed thls wrecls to not give it up untll sald 
sum Is pald to them." 

Paragraph 8 of the policy is as follows : 

"There shall be no abandonment as for a constructlve total loss In consé- 
quence of any loss or damage, unless the cost of the neeessary repairs re- 
quired solely by the disaster (exclusive of the cost of raising or rescning the 
vessel and talîing her to the dock and any other gênerai average charges) 
be équivalent to seventy-flve per cent, of the agreed value of the vessel, as specl- 
fied hereln ; nor shall there be any right to abandon on account of sald vessel 
groundlng or being otherwise detained." 

It is insisted by respondents that the circumstances which would 
justify abandonment as for a constructive total loss did not exist; that 
the expenses of repair, excluding the cost of raising and docking the 
vessel, were less than 25 per cent, of the value of the vessel, instead of 
75 per cent., as required by the provision as to abandonment. It is ar- 
gued by libelants that the abandonment clause is in conliict with the 
English and American rules as to what constitutes a total constructive 
loss, and that, being at variance with the substantial purposes of the 
policy as a contract of indemnity, the clause is void. It is certainly 
true that, under the terms of this clause, a contract intended to be one 
of indemnification might become, instead, a substantial liability of the 
insured. Under its terms as written, the cost of raising and docking 
the ship might exceed the amount of the insurance or the value of the 
vessel, and yet the vessel not be regarded as a constructive total loss. 
As the case may be disposed of upon other issues, it is not necessary 
to consider the validity of this clause. 

[1] Whatever may constitute a constructive total loss, it is not in- 
cumbent upon the insured to raise and dock a vessel and hâve her re- 
paired, in order to ascertain whether or not the repairs will constitute 
75 per cent, of the agreed value of the vessel. The effort at abandon- 
ment, or the intention to abandon, may be in entire good faith, notwith- 
standing it subsequently appear that the repairs might be made for a 
lesser percentage than that required by the policy as the measure. 

[2] The facts in this case do not indicate a lack of good faith on 
the part of the owners in notifying the insurers that the property would 
be abandoned as for a total loss. No question has been raised as to the 
facts stated by Capt. Morse in his report upon the vessel. While his 
conclusions may not be accepted, his statement of facts is unquestioned. 
He reported (Record, page 179) : 

"The boat is In a very bad condition, almost a complète wreck; the cabin 
or upper works are destroyed and miist be rebuUt. There Is a hole in her 
starboard bow where a siiag penetrated, causing the boat to sink. Thls hole 
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is covered by a i>atch put on by the wreckers while the boat was submerged, 
and is apparently tlght; otherwise, the boat is In a leaky condition. As the 
boat lies, It Is impossible to locate thèse lealcs, whlch niakes It necessary to 
keep a close wateh night and day, pumping at inten'als. The boat showa 
signs of havlng been severely Sîtrained, as the caulklng is hanglng out of her 
seams, which is évidence that the hull was and is stralned and twisted. 
* * * lier machlnery is in such a rusty condition, and so covered with 
sédiment deposited thereon whlle thls vessel was sunk, that it will be neces- 
sary to take the machlnery apart and clean It up, to détermine whether It 
bas sustained such damage as will impair its use." 

In addition to making this report, Capt. Morse testified as to what 
he saw upon the occasion of his survey: 

"She had been hanglng on some partlcular point, and the overhanging 
weight in the water had stralned her so that the planking was twisted from 
the timbers, and the oakum was hanglng out of her seams ail around above 
water, that you could see. There was not a great deal of her above water, 
only three or four seams, and those seams sliow^ed that the planks wero 
twisted from the timbers. and the oakuni was ail falling out." "It [the 
strained and twisted condition] started from one end, and it was a graduai 
twist from her bow to her stem — complète twist. It waa more in évidence 
just around her immédiate stem. Her stem hung way over, down, very 
much on her starboard side — starboard quarter, at least." "The planks were 
started fronï the timbers, the planking was started and loose, and on the in- 
side, just immediately under lier decto, her main room deck clamps shovved 
signs of straining. You could not see anything below in the inside of the 
boat, because she was full of mud and dlrt of ail klnds; but, from what was 
in sight, there was évidence of 'her being badly strained." "It was a gêner- 
ai twist and strain of the boat, so they [deck and stiffening clamps] were 
loosened from the tinïbers; the fastenin^s were ail loosened." "She was mak- 
ing water very freely. The main hole in the starboard bow that snagged the 
lx)at had been patched up by divers from the outside, and it was compnra- 
tively tight; but the gênerai condition of the boat below, under the boilers 
and around, was such that the water was conilng through. You could see the 
water coming into her; she had to be pumped frequently, they could not 
leave her, day or nighf, she had to be pumped rlght along. They had to 
keep a man day and night to keep her from! sinking." 

In answer to the question as to whether it was possible, by putting 
this vessel on dry dock, straightening her, and caulking the seams 
hard, for her to subsequently retain a straight position when laiinched 
in the water, Capt. Morse replied: 

"No, sir ; she woiild go back and take that twist. If you took her out and 
caulked her as you describe, and put her back in the water, she would be 
comparatively tight, but it would not be permanent." 

Capt. Morse had been selected to make this inspection under the 
terms of the policy, and the former report made by him, and the con- 
ditions found by him, would seem to hâve amply justified the libelants 
in giving notice of abandonment of the vessel as for a constructive 
total loss. Paragraph 5 of the policy provides for proceedings in case 
of loss: 

"In case of loss resulting from any péril covered under thls policy, the 
assm-ed shall use every effort for the safeguard and recovery of said vessel, 
by employing such means as can be obtained for that purpose, and, if recov- 
ered, shall cause the same to be forthwlth repaired; and in case of neglect or 
refusai on the part of the assured, or the agents or assigns of the assured, to 
adopt prompt and efficient means for the safeguard and recovery of said ves- 
sel, or to repair said vessel when recoveted, then the said insurei-s are hère- 



26 242 FEDERAL REPORTER 

î)y authorized to laterpose and hâve sald vessel repaired, if slie has been re- 
eovered, or to recover sald vessel and cause the siim'e to be repaired for ae- 
count of assured, to the cost of which, after maklng any and ail réductions 
referred to in clause 6 of the printed part of this iwlicj-, said company shall 
contrlbute In proportion as the sum herein insured bears to the agreed value 
stated in this policy, * • » " 

Whether the insured were justifiée in treating- the wreck as a total 
loss, and refusing to hâve her repaired or net, the policy provided for 
the contingency of such refusai, and the insurers acted upon the au- 
thority given them in that contingency. Notwithstanding the very ap- 
parently bad condition of the vessel, and notwithstanding the fact that 
the mère raising of her and getting her to dock cost approximately 
one-third of the agreed value of the vessel, she was, under the provi- 
sions just mentioned, raised, taken to the shipyard, and repaired. 
Thèse repairs were in accordance with the survey heretofore referred 
to, of which the libelants had no notice ; and after the repairs were 
completed, what is called a tender of the vessel was made to the in- 
sured, conditioned upon the payment of $536.71. Prior to this tender 
another survey was made by the same inspectors, again without any 
notice to the insured. This report stated that the vessel was in a good 
and seaworthy condition. During the interval between tlie wreck and 
this tender the insured had persisted in their action of abandonment. 
The insurers, on the other hand, acted upon the assumption that the 
circumstances authorizing abandonment did not exist. 

When the conditional tender was made, the insured asked for an 
opportunity of ascertaining whether or not the conclusion of Capt. 
Morse that the vessel had been so strained that it could not be prop- 
erly repaired was warranted. This request for a test was based upon 
the assumption that the vessel, having been stayed by stumps amid- 
ships, her bow on the port side being held up by lines to the bank, and 
her stern being in deep water, ail of the planks and fastenings of the 
vessel were strained from' their proper position, and that the vessel 
was so seriously hogged that, while she might, after repairs, hâve the 
appearance of being seaworthy, the vibrations of the engine would 
cause the seams to almost immediately open, and that she would at 
once go down at both ends. The contention does not seem to be an 
unreasonable one, and the insured were certainly warranted in appre- 
hending that the views of Capt. Morse (admittedly a person of capacity 
and expérience) were justified by the facts. This request for a test 
was refused; the insurers proposing as a substitute to permit a dock 
trial and a running test of two hours on the river. 

There was also, at the time of the tender, a suggestion by the at- 
torney for the libelants that no proper statement had been made of 
the expenditures incurred, or said to hâve been incurred, by the re- 
spondent. The terms of the policy gave to the insurers, who acted 
under the provisions of paragraph 5, a lien upon the vessel for any 
amount which might be due as a resuit of the repairs made by them. 
In the alternative, it permitted them to hâve a personal claim against 
the insured. The insurers were amply protected in their expenditures ; 
at least, they were amply protected, except upon the assumption that 
the vessel was incapable of being put in a proper condition by the 
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expenditures made by them, and that circumstances authorizing aban- 
donment existed. The policy did not contemplate that, whenever the 
insurers, acting upon the authority given them by paragraph 5, had 
expenditures made, the insured, without opportunity to ascertain the 
extent or effect of thèse repairs, and without opportunity to ascertain 
the cost of the repairs, would hâve to pay any amount demanded and 
take the vessel. With characteristic solicitude for the insurers, the 
poHcy provides that, virhenever repairs are made by the owner, ail 
claims for repairs should be accompanied by vouchers, and by the oath 
or affirmation of the master that such repairs were actually made 
necessary by the accident. The policy contains no corresponding pro- 
vision as to repairs made by the insurer ; but certainly the insured in 
such case had the right to make the very reasonable demand expressed 
in the letter of the attorney of libelants, and certainly, unless some 
effort were made to meet this reasonable demand, the insured would 
be relieved from conséquences which otherwise might resuit f rom tlie 
refusai to accept the vessel when tendered. Also the insured, war- 
ranted by the report of the inspecter in the belief that the loss was 
total, and in the belief that such repairs as were possible (not involv- 
ing entire reconstruction of the vessel) wiould not be permanent in 
their results, but that in a very short time the vessel would again be 
unseaworthy, were justified in demanding the test which they re- 
quested before taking over the vessel. 

The reasonableness of the demands of libelants is further indicated 
by the facts developed after the conditional tender. It is now con- 
ceded that the demand as to the amount to be paid by the libelants 
was excessive. It is suggested that this was a mère mistake. Thi; 
was doubtless the case, but the mistake was a substantial one, and 
one which would hâve been ascertained, and could hâve been corrected, 
if the reasonable request of the insured had been met. The insurers 
could very well hâve afforded to make an unconditional tender, inas- 
much as they were amply protected by the lien upon the vessel, and 
by, in the alternative, a charge against the owners. There was no 
reason for the tender being at ail conditional ; and certainly, if a con- 
dition was to be imposed, it should hâve been one measured by the 
rights of the insured. 

The request of the insured that they be permitted to make a test of 
the vessel was entirely reasonable, and the refusai to acquiesce in 
this request indicated a lack of confidence on the part of the insurer 
in the resuit of the work which had been donc in the way of repairs. 
The subséquent history of the vessel strongly suggests that the views 
primarily expressed by Capt. Morse were correct, and the évidence in- 
dicates that after the repairs were made the effect of the strains of 
which he spoke was easily discernible. Capt. Morse testified to the 
following effect: 

"I saw this vessel In the water after they had worked on her at the shlp- 
yard. I dld not go aboard of her." "Q. At the distance from which you saw 
her, what was her condition in regard to the vessel's being In Une? A. She 
was not in line. She stlU appeared to be dropped down at the stern and 
twisted; she still appeared to be hogged and twisted." 
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This statement referred to a condition existing very shortly afler the 
repairs. Capt. Morse also testified that Mr. Drackett, the shipbuilder, 
stated to him that he would not take the vessel for what it cost to repair 
her. Asked as to the effect of running the engine on a vessel which had 
sustained injuries such as the Greyhound had stistained, which had 
been worked on to the extent she had been worked on, and which 
still had a twist or kink in the hull to the extent that he saw in her, 
Capt. Morse testified: 

"Well, If her engines were running, and not în fit conâltlon to stand the 
vibration, she would go rlght back into her former shape and leak. TLie 
caulking would not be tight." 

Asked what would be the proper course for the shipwright to take 
out of the hull such a twist as he saw in the Greyhound, he replied : 

"The course would be to put her on straight blocks, and take a twist out 
of her, shoe It out of her, or screw it out of her, whatever method would be 
adopted ; there are différent methods." 

He stated that it would be necessary to probably renew the plank- 
ing where it was strained, and put in new fastenings, new clamps, and 
new planking ; that when a hull has such a twist as the Greyhound had, 
the fastenings are strained in every direction ; that his impression was 
that it would be necessary to bave a new stern and a new frame to 
nwke the Greyhound a strong boat; that the Greyhound was in such 
condition that she could not hâve been put in dry dock and her plank- 
ing and timbers put in the condition in which they were originally; 
and that they would hâve to be taken out and new ones put in. He 
also stated that, after having seen the vessel after the repairs, he had 
no reason for changing his opinion, primarily expressed, to the effect 
that she was not worth repairing. 

Capt. Thomas L. Morse testified that he saw the Greyhound while 
she was in the shipyard, and stated to the proprietor that— 

"he has a pretty hard Job to overcome, that the boat was pretty badly twlst- 
ed, and that he would hâve to do a great deal of work on her, and that I dld 
uot think he could get her straightened out again." 

He testified that after the repairs were made the Greyhound was 
laid up alongside an abandoned vessel belonging to his company. He 
noticed that she had water in her; that she was on a mud flat, and 
could not sink further, and stated: 

"She was worth what she would brlng for old junk — a couple of hundred 
aoUars." 

It appears from the évidence that after the repairs were made, and 
notwithstanding the fact that a watchman was kept aboard the tug, she 
sank as far as the mud would permit. Some year or more afterwards 
she became a total wreck by reason of a great storm. 

To offset thèse spécifie statements of Capt. Morse and the actual ex- 
périence of the Greyhound is the testimony of Mr. Drackett, who re- 
paired her, and Mr. CoUins and Mr. Tourner, who reported on her con- 
dition, that the vessel was, after repairs, in better condition than before 
the accident. It may be that the testimony is not conclusive as to the 
condition of the vessel after the repairs, and especially with référence to 
her condition as compared to the condition prior to the accident ; but 



29 

it certaînly indicates that the insured were not unreasonabîe in request- 
ing that tests should be made of her. 

Assuming that the abandonment was not, under the terms of the 
policy, justified as of a constructive total loss, and that the insurers 
were vvarranted in raising the t.ug and having her repaired, there was 
an obligation on their part to make a proper showing to the insured as 
to the amount of expenditures made, and the further obligation of 
turning the vessel over to the owners in as good condition as prior to 
the accident. While the duty is upon the libelants to prove their cause 
of action, this obligation would seem to be sufficiently met by proof 
that the accident occurred under conditions" which imposed liability 
upon the insurance company; that the company, under the terms of 
the policy, took charge of the vessel ; that the company refused to re- 
store the vessel to insured, except upon payment of a sum in excess 
of what was due ; that the company refused to give an opportunity to 
the insured to ascertain whether or not the vessel was in the condition 
in which it was prior to the accident ; and that it is no longer possible 
for the insurers to restore the vessel. 

[3] After the accident the insured made a transfer of the policy to 
Capt. Von Schoeler, indorsing this transfer on the back of the policy. 
A provision of the policy is to the efïect that : 

"This policy shall become vold • • * upon any assignment of this 
policy. • * • unless notice Is given to thia company, and the same be ap- 
proved and indorsed hereon in wrlting by an offlcer or duly authorized agent 
of the comljany." 

The assignment having been made, notice was given to the com- 
pany; without any suggestion of any injury resulting to the company 
from such a.ssignment, and without assigning any reason for such ac- 
tion, the company declared the policy void because of the assignment 
made to Von Schoeler. It will not be necessary for us to consider 
whether such a provision in the policy can be arbitrarily used to defeat 
rights which hâve already arisen thereunder. It is enough to say with 
référence to the matter under considération that, after having declared 
the policy voided by reason of this assignment, the insurers raised and 
docked the vessel and had her repaired, and made demands upon the 
insured for the costs of the repairs. They (the insurers) treated their 
cancellation as ineflfective; and, since the insured had not complained 
of this, we see no reason why we should take a différent view. 

The judgment of the District Court will be reversed, and judgment 
hère rendered for the libelants in the amount of their policy, with 
interest. 



30 242 FEDERAL REPORTER 

LANDON V. CLAEK et al. 
(Circuit Court of Appeals, Second Circuit. February 27, 1917.) 

No. 120. 

1. JuDOMENT ®=3743(2) — Matteks Concltjded — Evidence Consideeoîd. 

The jiidgment of a state court and the évidence in the record on whlcli 
it was based considered, and held not to sustain the allégations of com- 
plainant that the title to certain real estate m controversy In the présent 
suit was thereby adjudicated, and became res judlcata as between the 
parties. 

[Ed. Note.— For other cases, see Judginent, Cent. Dig. §§ 1052, 1253, 
1276, 1284.] 

2. BOUNDABIES ©=14 — WaTEKS and WATER COUKSES — OONSTEUCTION OF LAN- 

GL-AGE. 

Under the law of New York, a deed whieh fixes a point In the western 
boundary of the land conveyed at the place where a ditch empties into a 
ix)nd, "thence along the east shore of said pond," dld not convey any part 
of the land under the waters of the pond, but the shore Une constitutes the 
boundary. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 102-107.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Thomas Durland Landon against Elizabeth Clark 
and Mary F. Clark. Decree for défendants on cross-bill, and com- 
plainant appeals. Affirmed. 

The plaintiff is a citizen of the state of New Jersey. The défendants are 
citizens of the state of New York. The plaintifiC allèges that he is the owner 
in fee simple and In possession as sole owner of certain lands and water and 
lands under water in and under what is known as "Wickham's Pond," in the 
town of Warwick, In the county of Orange, and state of New York. He also 
allèges that the défendants without any rlght whatsoever claim an interest in 
the premises. The plalntlfl asks that a decree be entered adjudglng that the 
défendants and each of them hâve no estate, rlght, title, or interest whatsoever 
in the said lands and water and lands under the water, and that the title of 
plaintiff thereto is good and valld, and the défendants be forever restrained 
from asserting any claim whatsoever in and to the said lands and water and 
lands under water as descrlbed. 

The défendants deny that the plaintiff is or ever has been in possession, and 
they allège that they themselves are and for more than 30 years last past hâve 
been owners in fee and in possession of the property. They déclare that for 
more than 100 years last past they and thelr predecessors in title hâve owned 
the property in fee, and used, occupled, and held the same. They ask that 
a decree be entered denylng title In the plaintiffs and establishiûg title in 
défendants. 

The District Judge dismissed the bill and entered a decree upon the cross- 
bill. It adjudges that the plaintiff had no rlght, title, or interest whatsoever 
in the premises described, and that the title of défendants to the same is good 
and valid, and the plaintiff is enjoined and restrained forever from asserting 
any claim whatsoever in or to any of the said lands and water and lands 
under water so owned and possessed by the défendants. 

The foUowing is the opinion of Learned Hand, District Judge: 

This case now comes up upon a new bill and answer of the same sort as 
that before the Circuit Court of Appeals in 221 Fed. 841, 137 C. C. A. 399. 
The plaintiff again dépends upon the judgment in Clark v. Durland, decided 

Ê=>For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digetits & Indexes 
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in the Suprême Court of New York, but adds to his proot (,he évidence taken m 
that action, tlius seeking to stiow that tlie détendant tlierein, Jesse Durland, 
tiad ttireatened an entry upon tlie présent locus in quo, and tliat, tliis entry 
tteing undisputed, the complaint could not tiave been dismissed, except upou 
the flndings in justiiication whicH were actually made. Therefore, the plain- 
tiffl says, he bas at the présent trial shown that the findings were necessary to 
the disposition of the controversy, and, if so, then of course they form a good 
estoppel. That such évidence is admissible for that purpose, so long as It 
does not contradict the record, no one disputes. Russell v. Place, 94 U. S. 
606, 24 Ij. Ed. 214. The question therefore arises whether the évidence shows 
that Jesse Durland actually had threatened entries upon the présent locus in 
quo. The complaint in the state court alleged that the défendant therein 
had committed trespasses upon "the premises above described," which included 
both the 8-acre pièce and the locus in quo, and that he threatened to con- 
tinue to do so ; in espedal that he took ice off the pond in January, 1893, and 
threatened to continue to do so. Thèse allégations the défendant denled, ex- 
cept as to the cutting of Ice at the time laid in the complaint whlch he justified, 
and whlch both sides agrée was only upon the 8-acre pièce. 

Now, it is quite obvions that if Clark sued Durland to enjoin threatened en- 
tries upon both the &-acre pièce and the locus in quo, and was beaten, one only 
of four possible situations could hâve existed: First, Durland might not hâve 
threatened an entry on the 8-acre pièce, and might hâve threatened one on 
the locus in quo, which entry he justified ; second, he might not hâve threat- 
ened an entry on the locus in quo, and might hâve threatened one on the 8-acre 
pièce which he justified ; third, he might not hâve threatened an entry upon 
either lot ; fourth, he might bave threatened an entry on both, and justified 
as to each. Hère it was expressly found that Durland did enter on the 8-acre 
pièce (finding II), which entry he justified (finding I); therefore the flrst and 
third possibilities are eliminated. If the fourth possibility was the real one, 
the plaintifC hère wins; if the second was the real one, the judgment is not 
au estoppel. As the plaintiflf bas tbe burden upon that issue, the évidence on 
the trial must therefore supply the omission in the judgment roU, by eliminat- 
ing the second possibility and showing that Jesse Durland had in fact threat- 
ened an entry on tbe locus in quo if the plaintlŒ Is to succeed. 

That the Clarks interpreted Durland's position as coverlng both parcels of 
land appears beyond controversy in the complaint, but the answer traversed 
the allégations of past trespass and of threatened future trespass, except the 
entry of the 8th and 9th days of January, 1893, wbicb was concededly on the 
8-acre pièce. The tblrd article of the answer alleged most vaguely the own- 
ersblp "of a certain portion of said Wickham's Pond," whlch would ordinarily 
be taken to tnclude only so much as was necessary to justify tbe admitted en- 
try, though it migbt bave been actually meant to iiielude the locus in quo. It 
is quite clear, therefore, that the cause went to trial upon the Issue, among 
others, whetber Durland had entered, and was threatening to enter, the locus 
in quo. In order that tbe flndings in justification of such an entry may operate 
as an estoppel, it must appear that the issue of tbe threatened entry was ae- 
clded in favor of tbe Clarks. The only express finding on the subject concerns, 
not any threatened entry at ail, but a past entry upon the 8-acre pièce (finding 
II). While thls is not conclusive, it is significant that the Appellate Division 
(35 App. Div. 312, 55 N. Y. Supp. 14) on appeal from the first judgment express- 
ly declined to eonsider tbe interprétation of tbe deed to the east farm, on the 
ground that it was not necessary to secure Durland the substance of his 
rights. The second finding of tbe décision under discussion, followlng such 
déclaration, is significant 

Nevertheless tbe plaintifC is entitled to urge that the évidence shows that 
Durland was threatening entries upon tbe locus in quo and that this was not 
disputed. I agrée that it is a fair inference from tbe évidence that Durland 
had entered upon tbe locus in quo in the past to eut ice wherever it became 
convenient for his Icehouse and his tenant's (folio 88), to put boats upon the 
«vater (folios 131, 132, 201, 266), which he used for gênerai farm purposes, to 
fish (folios 265, 283, 286), and to erect and maintaln fonces down into the 
water, so that the cattle might drink (folios 267, 275). Tbis évidence is very 
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fraginentary and eluslve in the mouths of the Clarks' wltnesses; It Is qulte 
clear that to prove the threatened entry they relied upon the testlmony of 
I-andy (folios 190-19S), who forbade Durland's cuttlng the Ice in January, 
1893. Durland's own testlmony in his own case is better évidence for the 
estoppel than anythlng else I hâve found, yet after a most carefui considéra- 
tion of it I am left in some doubt whether, before that action was started, he 
had actually threatened any entry upon the locns in quo. He says: "I was 
forbidden to eut ice there by the Misses Clark three years ago, at the tlme this 
action was begun, for the first tlme ; and if I need it in my business I shall 
continue to eut ice there until I am legally restrained. I needed the ice that 
I eut and took from the lake, and I intend to do so so long as I shall need it, 
and I told Miss Klizabeth Clark I would stop when I got my leehouse fllled ; 
and I, in substance, said that I intended to eut ice from the lake as long as I 
chose to" (folios 287, 288). 

It is quite true that he hère uses gênerai language, and it Is qulte likely 
that he intended to include the whole pond; but it is also not free from 
doubt. The occasion of the dispute was an entry on the 8-acre pièce, and 
the scope of hls clalm would naturally be Umited to that occasion. If he 
meant to threaten an entry elsewhere, it can only be by iiiference from his 
past practlces, which I hâve shown to include entries on the locus in quo. 
Yet the past practlces are not to be neeessarily taken as a measure of what 
the parties clalmed as of right ; as f riendly neighbors they perhaps did not 
care to raise such an issue among themselves while the stake remained trifling. 
To keep boats for ordlnary farm uses, or for flshing ; to run the fences down 
into the water; to flU one's own or even one's tenant's icehouse — ^these are 
not things over which iieighbors would generally ralse a point of right. They 
might be actual trespasses; they might even forœ by graduai accretion an 
adverse user, but as they occurred they would ordinarily be tolerated until 
the matter became cont^ntlous. When the contention did arlse, and the 
Clarks forbade Durland from cuttlng ice in January, 1893, hls posture then 
for the first tlme was of one who claîmed a hostile right and who proposed 
to continue its exercise. I think that the limlt of his clalm is to be found In 
what he then asserted, and that it is doubtful, to say the least, whether he 
iisserted anything more than the right to eut ice as he was cuttlng it when 
he was stopped. If it be urged that at least he meant to assert the right to 
eut ice as he had eut it up till then, and that he had eut it everywhere, I must 
answer that, if he meant to clalm the right to eut on the locus In quo merely 
because he may hâve gone there in years of had crop, the proof of it does not 
appear, and nowhere in the évidence or the roll is such a fact suggested. I 
think, therefore, that the plaintiff fails in sustaining the burden of proof that 
the judgment in the case of Clark v. Durland is an estoppel upon the question 
hère at issue. 

The remaining question is whether the plaintlfC can sustain his title inde- 
pendently of that judgment. His theory is that the deed executed by the 
daughters of Henry B. Wisner on May 4, 1863, purported to convey the locus 
in quo to Thomas E. Durland, from whom he dérives his tltle. This deed 
iproceeds by courses and bounds, "beginnlng at a cedar stake standing on 
the east bank of Wlckham's Pond" (tkis stake is easily ascertalnable upon 
the Taylor map, which was put in évidence upon this case) ; and it proceeds 
from monument to monument by courses and distances, "to where the said 
[Roy] ditch empties into Wlckham's pond, thence along the east shore of said 
pond," then givlng a séries of other metes and bounds, "to the place of be- 
ginnlng." There is no mention in the deed anywhere of the course from the 
mouth of Eoy's ditch across the pond north 88% degrees west, 59 chalns 25 
links, which is indlcated in the Taylor map ; on the contrary, the deed descrlb- 
ed the north course of the lot as along the east short of the pond, which un- 
der principles too famillar for citation does not include any of the lands 
under water. In this respect the deed is qulte différent from the deed which 
conveyed the 8-acre pièce, for the important course in that deed read as 
follows : "Thence across said pond north 11 degrees 57 minutes west, 17 chains 
37 links, to a stake." The construction of the deed appears to me not to be 
open to any doubt. Furthermore, had the deed conveyed the lands clalmed 
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by the plalntlff, It would In any case hâve been Invalid for the greater portion 
The tltle of the grantors to Thomas E. Durland came f rom two sources : First, 
f rom their father, Henry B. Wisner, by will ; and, second, from thelr mother, 
Mary Ann Wisner, who under the name Mary Ann Durland made a convey- 
anee to them on the same day that they conveyed to Thomas E. Durland. 

Let us take up thèse chains of title separately. The tltle of Henry B. 
Wisner arose as follows: The commlssloners from whom both sides trace thelr 
title conveyed the whole pond to John Wisner on June 11, 1766. On Septem- 
ber 8th of that year Wisner conveyed to William Wickham. Hère there is a 
break in the title. We flnd no deed from Wickham to Henry Wisner, but 
there unquestionably was one executed on March 1, 1799, presumably convey- 
ing the east farm, by what description we do not know, except that It was 
said to contain 100 acres. This deed is reclted in the vrill of Henry Wisner, in 
a deed by hls executors, and in a deed by Bridget Wickham, ail of whlch 
will be later mentloned. Henry Wisner, the grantee of this deed, made a will 
on December 19, 1807, whlch was probated June 13, 1812, by which he devlsed 
the old farm on which he lived and also the lot of 100 acres which he had 
bought of William Wickham, to bis son Gabriel Wisner. On October 29, 1817, 
Henry Wisner's executors made a confirmatory deed to Gabriel Wisner to quiet 
bis title. On February 3, 1835, Gabriel Wisner made a will probated May 20. 
1836, devised ail bis lands in fee to Henry B. Wisner, and it is by virtue of 
this title that hls daughters conveyed to Durland, by a deed excludlng the 
locus In quo, as we hâve seen. 

A complète understanding of the title, however, now requlres considéra- 
tion at this point of the défendants' title, necessarily involved in any case 
under the cross-blU. They go back to the title of William Wickham, conveyed 
to him by deed of John Wisner in September, 1766. Wickham's will was 
executed on November 30, 1812, and was probated on April 23, 1814. He 
devised ail the residue of hls estate to bis three granddaughters, Frances 
Amella Burrell, Carol W^ickham Burrell, and Amily Burrell, and the remainlng 
one-half of the residue to hls son, George D. Wickham. George D. Wickham, 
by bis will dated January 30, 1838, and probated December 29, 1845, created a 
power of sale in bis executors, who exercised this by deed dated March 8. 
1847, conveying to Bridget Wickham "ail that tract of land, situated in the 
town of Warwlck aforesaid, called Wickham's Pond, and the lands ad.ioining 
the same belonglng to the said Georga D. Wickham at the time of bis death." 
On May 5, 1849, Bridget Wickham conveyed to William F. Clark, the défend- 
ants' ancestor, a part of the locus In quo. This deed covers ail of the lake 
northeast of a course described in said deed as follows: "To a stake on the 
edge of said pond opposite to the old outlet of the same, it being a corner of a 
tract of land conveyed by William Wickham, deeeased, to Henry Wisner, de- 
ceased, on the Ist day of March, 1799; thence across said pond north 59 
chains west to the mouth of a ditch on the west side of said pond, being a 
corner of the lots of said Henry W. BerthofC and said Mrs. Wisner." Six 
months later, on the 26th day of November, 1849, Bridget Wickham conveyed 
by quitclalm deed to Mary Ann Wisner the rest of the lake. 

A fair Inference from thèse two conveyances seems to be that the deed of 
March 1, 1799, from William Wickham to Henry Wisner, which bas now been 
lost, conveyed to Wisner that portion of the lake southwest of the course men- 
tloned, and that Bridget Wickham's quitclalm deed to Mary Ann Wisner later 
was intended only by way of confirmation. Obviously, Mary Ann Wisner 
nelther had title nor could bave title to any portion of the locus In quo north of 
that Une, and if the deed from the Wisner hoirs to Durland were held to In- 
dude any portion of that it would in any event be vold. The plalntifiE's con- 
tention that the deed from William Wickham to Henry Wisner included any 
portion of this land not only rests whoUy in supposition, but in addition is con- 
tradicted by what we know of the deed of March 1, 1799, by référence. That 
portion of the pond between the 8-acre pièce and Une in Bridget Wickham's 
deeds remained vested in Mary Ann Wisner, who conveyed it directly to A. 
Kuggles Holbert on June 1, 1881. A. Ruggles Holbert conveyed it to Elizabetb- 
and Mary F. Clark on December 27, 1892. It follows from this that the 
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plalntlff's blll must be dlsmlssed, both as regards Its clalm for an estoppel 
and as regards the Inhérent clalm to title. 

There remains the défendants' cross-blU. The foregoing discussion bas 
shown that the tltle o£ Bridget Wickham Is vested In the défendants. It bas 
been urged that the conveyances of Bridget Wickham were champertous, be- 
cause the property was then In the possession of the Wisners; but there is 
absolutely no warrant for thls assumption, and It may be dlsmlssed. There 
Is, however, a defect In Bridget Wlckham's title from the fact that the daugh- 
ters of William Wickham, by his will heretofore mentioned, became copar- 
ceners in fee in one-half interest of ail the residue of his estate However, 
one cotenant may flle a bill quia timet wlthout jolning the rest as parties 
plaintifE- (O'Donnell v. Mcintyre, 37 Hun [N. Y.] 615, afflrmed 116 N. Y. 603, 
22 N. E. 1134 ; Goldsmith v. GillUand [O. C] 24 Fed. 154) ; and it is therefore 
unnecessary to consider how far a round century may hâve cured thls defect. 
I do not mean to be understood as raising any question about It It is true 
that, if the question Is to be disposed of In this way, It must be on the assump- 
tion that the défendants are In possession, since possession is necessary to a 
bill quia timet. If the suit were In ejectment, the question of joinder would 
be very serious. Nevertheless, I thlnk that the défendants are in possession 
so far as any one can hâve possession of the pond. They hâve a clear title 
from the colony, and bave never, so far as appears, lost the possession to any 
one else. The acts of the Durlands dld not, in my judgment, whether or noi 
they were trespasses, amount to a taking of possession. Therefore possession 
will follow the title. 

Bill dismissed ; decree on eross-WU ; costs to défendants. 

M. N. Kane, of Warwick, N. Y. (Alton B. Parker and F. Granville 
Munson, both of New York City, of counsel), for appellant. 

Thomas Watts, Elbert N. Oakes, and John Bright, ail of Middle- 
town, N. Y., for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. [1] An action was commenced in the 
Suprême Court of New York in 1893 by the présent défendants against 
the présent plaintiff to restrain the latter from trespassing upon Wick- 
ham's Pond or Lake. In that action the plaintifïs therein claimed to 
own the whole pond or lake, and the description set out in that com- 
plaint concededly included the whole thereof. The défendants ob- 
tained a judgment in their favor, which was reversed in the Appellate 
Division. 35 App. I>iv. 312, 55 N. Y. Supp. 14. The claim made 
upon the appeal that Jesse Durland owned to the center of the pond 
was not determined at that time by the Appellate Division which in 
referring to it declared: "But it is not necessary to consider this 
branch of the question." This eliminated the question of title to the 
so-called east farm of 159 acres, which was the only part involving the 
locus in quo hère. 

The case then went back for a second trial. The trial judge declared 
that he saw nothing in the case "except the location of this 8 and a 
fraction acres." This eliminated the présent locus in quo, if he was 
right. The only new évidence given on the second trial was devoted 
to an attempt to prove title to the 8 and a fraction acres. On the sec- 
ond trial judgment was again in favor of défendant. Another appeal 
was taken, and the Appellate Division declared that : 

"The judgment for the défendant, rendered at Spécial Term, upon the second 
trial of thls case, which now comes up for review, was requlred by the vlews 
expressed by this court upon the flrst appeal. • • • The learned judge at 
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Spécial Term rightly eoncluded that the new proofs dld not Justify a différent 
resuit from that formerly reached in ttiis court." 104 App. Div. 615, 93 N. Y. 
Supp. 249. 

What that resuit was has already been pointed out. The Court of 
Appeals affirmed without opinion. 187 N. Y. 560, 80 N. E. 1107. It 
was thus established that the acts proven upon the first and second 
trials in the Suprême Court of New York were not a trespass because 
they were committed upon 8.7 acres to which the défendant had title. 
The only issue necessary and essential to the détermination of the ac- 
tion was as to the title to that portion of the pond. 

Thereafter the présent plaintifï, who had been the défendant in the 
action in the state court, filed a bill quia timet in the United States 
District Court for the Southern District of New York against the prés- 
ent défendants, who had been the plaintiffs in the suit in the state 
court, in respect to the premises described in his bill which were tlie 
premises described in the bill filed in the suit in the state court, and 
not merely the 8.7 acres. He relied upon the judgment in the state 
court and claimed that it was res adjudicata upon the question of 
title to the locus in quo. He obtained a decree in his favor in the 
District Court. On appeal to this court that decree was reversed with- 
out préjudice. 221 Fed. 841, 137 C. C. A. 399. A rehearing was 
asked and denied. 

Thereupon the plaintiff filed a new bill quia timet in the same court 
against the same défendants and in respect to the same property. He 
again relies upon the New York judgment, which he asserts is as to 
the locus in quo res adjudicata of the title. And in this second suit 
he has introduced évidence not before the court in the first suit. The 
évidence presented is that taken on the trial in the New York court 
and upon which the New York judgment was based. The purpose 
of bringing this évidence into the case is to show that the défendants 
in the New York action had threatened an entry upon the présent 
locus in quo, and that, this entry being undisputed, the complaint in 
that action could not hâve been dismissed, except upon the findings 
in justification which were actually made. The District Judge dis- 
missed his bill, filing an opinion in which he carefully considered tht-, 
testimony and reached the conclusion that the plaintiff failed to sustain 
the burden of proof that the judgment in the case of Clark v. Durland 
was an estoppel upon the question hère at issue. He also considered 
whether the plaintiff upon the évidence could sustain his title inde- 
pendently of that judgment and reached the conclusion that he could 
not. "I think," he says, "that the défendants are in possession so far 
as any one can hâve possession of the pond. They hâve a clear title 
from the colony, and hâve never, so far as appears, lost the posses- 
sion to any one else." 

There is nothing in the évidence upon which the judgment in the 
state court was based, and now presented to this court for the first 
time, which has served to convince us that the judgment in that action 
is entitled to be regarded as an estoppel between the parties as to the 
locus in quo involved in the présent suit. We remain of the opinion, 
announced in the former suit, that that judgment is conclusive only 
as to the 8.7 acres. We need not traverse again the ground gone over 
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in the former opinion. We then stated at length the reasons which 
led us to our conclusion, and we find nothing in the évidence now pre- 
sented which convinces us that the conclusion we then announced 
should not now be adhered to. It is sufficient at this time to point 
out that the complaint in the state court alleged that the défendant 
had committed trespasses upon the premises described, and that the 
premises described included the 8.7 acres and the locus in quo, and 
that he threatened to continue his trespasses on the same. Thèse al- 
légations défendant denied, except as to the cutting of ice at the time 
laid in the complaint, which he justified, and which both sides agrée 
was only upon the 8.7 acres. If he had title to that tract, it was not 
necessary, so far as the actual trespasses are concerned, to détermine 
who held title to that portion of the premises not trespassed upon, and 
which the évidence shows was not held under the same title. The 
title to the tract not trespassed upon could only hâve been involved, 
therefore, if the évidence disclosed that the défendant had threatened 
to commit trespasses thereon. This the évidence fails to disclose. It 
appears that on one occasion, when the plaintiff was cutting ice on the 
8.7-acre tract, he was forbidden by the défendants to eut ice there, 
and he testified that he replied that he intended to eut ice from the 
lake as he chose to. 

But this does not show that the plaintiff was threatening to eut 
ice anywhere upon the lake. On the contrary, if he was at the time 
cutting on the 8.7 acres to which he held title (and which défendants 
denied), and if he did not hold titlê to the locus in quo, we must as- 
sume, in the absence of évidence to the contrary, that he was not 
threatening to do what he had no right to do, and which would be a 
trespass if donc, but that he was proposing to do what he had a right 
to do — to eut ice on his own tract. Moreover, the allégation in the 
complaint in the action in the state court was that the défendant Dur- 
land had trespassed upon the premises and "threatened to continue 
such trespass." The évidence shows that the premises he trespassed 
on were the 8.7 acres; the threat complained of to continue "such 
trespass" must hâve, therefore, been a threat to continue to eut on 
the 8.7 acres. There is no évidence that he "threatened" to eut any- 
where else. 

[2] In his brief in this court counsel for plaintiff says that the 
court below seemed to think that the locus in quo and the 8.7 acres 
are two separate parcels. That such tliey are is perfectly évident. 
The title to the 8.7 acres is not derived from the same common 
source, nor dépendent upon the existence of the same facts, as the 
title to the remaining land. This brings us to consider whether the 
plaintiff has sustained his title independently of the judgment in the 
state court. 

On May 4, 1863, a deed was made to Thomas E. Durland of what 
is known as the east farm, a tract of 159 acres. The plaintiff claims 
through that deed by a chain of title which need not be recited hère 
in détail. A part of the description of that deed is, "thence along the 
east shore of said pond." The learned counsel for the plaintiff in his 
argument in this court insisted that the grantee under that deed took 
to the center of the lake, and in support of that view called attention 
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to the case of Gouverneur v. National Ice Co., 134 N. Y. 355, 31 N. 
E. 865, 18 L. R. A. 695, 30 Am. St. Rep. 669. In that case the court 
declared that the presumption in the state of New York is that lands 
under the waters of small inland nonnavigable ponds and lakes be- 
long- to the proprietors of the adjoining lands, and that the same rule 
applies in the légal construction of grants of land bounded on them 
as is applied to conveyances or grants of land bounded on fresh-water 
streiims. It held that, unless restricted by express words or by other 
facts implying a contrary intent, a conveyance of land adjoining such 
a lake or pond, describing it as running "to the pond," or to some 
monument on the land at the water, and thence along the pond to sonie 
other monument on the bank, carries the title to the center of the 
pond. 

The décisions of the New York courts as to the title to land in this 
state are conclusive, and we do not doubt, and, if we did, would be 
obliged to adhère to, the doctrine announced in the case above cited. 
It has, however, no application to the facts of this case. In the case 
now before the court the deed fixes the boundary as "the east shore." 
And the rule in New York is that where, in a deed, the land is de- 
scribed as bounded on the bank or shore of the stream, the grantee 
does not take title to the center, but the bank or the shore is the mon- 
ument, and not the stream. Babcock v. Utter, 1 Abb. Dec. (N. Y.) 
27; Child V. Starr, 4 Hill (N. Y.) 369; Halsey v. McCormick, 13 N. 
Y. 296; Hall v. Whitehall Water Power Co., 103 N. Y. 129, 8 N. E. 
509. In this respect the law of New York does not differ from what 
we understand to be the law elsewhere. See Eng. & Am. Encyc. of 
Law, volume 4, page 830. It is upon the description in this deed that 
the plaintiff's claim to the one-half of this pond rests. His claim ap- 
pears to us to be without merit. 

The question of plaintiff's title was very carefully considered by the 
District Judge, and we see no reason why his conclusion should not 
be affirmed. He thought that the défendants hâve a clear title from 
the colony, and that they hâve ne ver, so far as appears, lost the posses- 
sion to any one else. In that opinion and for reasons stated by him 
we concur. 

Decree affirmed, with costs. 



S. E. HBNDRICKS CO., Inc.. v. THOMAS PUB. CO. 

(Circuit Court of Appcals, Second Circuit. April 10, 1917.) 

No. 214. 

1. Copyrights <S=3.S3 — Suits poe Infuingement — Evidence. 

In a suit for Infringement of a copyriglit, defended on the ground ttiat 
plaintiff had Infringed tlie copjrlglit of an earlier édition of defendant's 
work, tlie testimony of a eopyist formerly in plaintiff's employ, but in 
tliat of défendant until shortly before trial, in answer to a leading question, 
tliat copying had been done direct from defendant's work, was insufti- 
cient to sustain the défense, when positively denied. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 74-76.] 

$=»For other cases see same topic &. KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



38 242 federal reportee 

2. Copyrights <s=o83 — Suits foe Infbinqement— Evidence. 

Such défense was In the nature of confession and avoidnnce, and de- 
fendant was obliged to make good the avoldance by a fair prépondér- 
ance of crédible testlmony. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 74-76.] 

3. CoPYRiQirTS ©=387 — Infeingement — Damages — "Actuai." — "In Lieu." 

Copyright Act March 4, 1909, c. 320, § 25, 35 Stat. 1081 (Comp. St 1916, 
§ 9546), requlres infringers to pay such damages as the copyright proprle- 
tor may hâve suffered, as well as ail profits made from the infringement, 
or, in lieu of actual damages and profits, such damages as to the court 
shall appear just, and provides that. In assessing such damages, the court 
may in Its discrétion allovv the amounts therein fixed, whlch in the case 
of books Is $1 for every infringing copy made or sold. or found in the 
possession of the infringer, but further provides that such damages shall 
In no case exceed .?5,000, nor be less than $250, and shall not be regarded 
as a penalty. Held that, where obvions nnd substantial pecuniary In- 
jury bas been caused, the court Is authorized to estimate the damages 
within the statutory llmits, without being bound by légal proof, as "actuaV 
means real, as opposed to nominal, or existent, without precluding the 
thought of change, while "in Heu" means in place of the thing modified. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81. 

For other définitions, see Words and Phrases, ilrst and Second Séries, 
Actual; In Lieu of.] 

4. Copyrights <g=>87 — Infringement — Damages. 

Where a substantial pecuniary injury bas been caused, Ç250 Is the 
minimum award. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81.] 

5. Copyrights <©=5S7 — Infringement — Damages. 

Where it appeared that défendant had sold 2,800 copies of its infring- 
ing work, which was sold in compétition with plaintiff's work, an award 
of $2,.500 as damages was not erroneous. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81.] 

6. Appeal and Ebkor <S=»984(5) — Review — Discrétion — Attorney's Fées. 

Under Copyright Act, § 40 (Comp. St. 1916, § 9561), providing that in 
suits under that act the court may award to the prevaiUng party a reason- 
able attorney's fee, the allowance of counsel fées, being peculiarly within 
the discrétion of the court, cannot be reviewed, unless an abuse of dis- 
crétion is shown. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3886.] 

7. Copyrights ©=390 — Suits for Infeingement — Attorney's Fées — Amount. 

Where a suit for infringement of a copyright covering a commercial 
directory required much labor to prove an Infringement, and the trial 
lasted for several days, requlring an exhaustive comparison of the two 
books, and resulting in a judgment for plalntlff for $2,500, an award of 
$2,500 as attorney's fées was not an abuse of discrétion. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 85.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the S. E. Hendricks Company, Incorporated, against the 
Thomas Publishing Company. From a decree in favor of complain- 
ant, défendant appeals. Affiimed. 

The action is to restrain infringement of the copyright of one of plaintiff's 
publications, a bock known as "Hendricks' Commercial Beglster, 23d Edition." 

The infringenjent asserted conslsted in defendant's copying from said Com- 
mercial Eeglster certain niatter inserted in a publication of defendant's knov^n 

^=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgestg & Indexe» 
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as the "Thomas Reglster of American Manufacturers, 7th Edition." After a 
trial lasting for several days and an exhaustive comparison of the two books, 
eontalned in exhlblts Introdueed In évidence and physically transmitted to thls 
court, the trial judge found Infringement. Although an appcal was taken 
whieh attacked the propriety of thls décision, the question of defendant's in- 
fringement is not hère raised, for (as stated in appellant's brief) "défendant 
does not ask thls court to revlew the flnding that defendant's vpork Intringed 
upon plaintlff's." 

The answer sought to raise the further défense that plaintiff was not en- 
titled to équitable relief (notwlthstanding admitted or proven infringement) 
because It did not come into court wlth "clean hands," in that plaintiff Itsell 
had copied out of the sixth édition of defendant's Reglster matter incorporated 
in "the several éditions of Ilendricks' Kegistcr, and more specifically in 
* * * the twenty-second, twenty-third and twenty-fourtli éditions of Hen- 
dricks' Reglster, Instead of resorting to original sources for such Information." 

No effort requlring our notice was made to substantiate thls allégation in 
respect of the twenty-second édition of Ilendricks. As to the twenty-third 
édition (which plaintiff made the subject of thls suit), the testimony of one 
eopylst, formerly In plalntlffs employ, but in that of défendant until shortly 
before trial, was to the eflrect (in answer to a leading; question) that copylng 
had been done direct from the Thomas book into the twenty-third édition ot 
the Hendrieks publication. Thls testimony was posltively denied, and Is in 
our judfrment wholly insufficient to sustain the défense as matter of fact. 

Plaintiff's eopying from defendant's sixth édition matter embodied in plain- 
tlff's twenty-fourth édition is sought to be sustained by comparisons eontaln- 
ed in exhlbitg, and tendlng to show that both plaintlff's and defendant's books 
contaln the same errors. We hâve examined thls testimony, although neither 
the sixth édition of défendant nor the twenty-fourth of the plaintiff is before 
us. The nature of the volumes publlshed by both parties is suggested by 
their titles. Tbey are dlrectories and advertising média, arranged geograph- 
ically and by occupation ; each contalns upwards of 1,000 pages and many 
thousand names, occupations, and addresses. The value of such books is to 
advise advertisers, customers, and sellers as to where persons and corpora- 
tions can be found llkely to be Interested in most manufactured articles of 
commerce. It is amply shown that neither plaintiff nor défendant compiles 
its catalogue wholly by means of personal visits or correspondence, but with 
much assistance from lists of téléphone subscribers, city dlrectories, officiai 
reglstratlons, and other similar publications. 

Defendant's attack upon plalntifC's method of compiling Its twenty-fourth 
édition is coufined to three subdivisions of commercial actlvity : Millers, or mak- 
ers of flour ; dealers in foods (cereal, breakfast, etc.) ; and méat paekers — an 
extremely small part of the lists publlshed by both parties. It is said that 
in thèse selected portions of plalntiff's work there are found some 130 errors 
common to both plaintiff and défendant, from whieh It is urged that, since de- 
fendant's sixth édition was publlshed before plalntiff's twenty-fourth, the er- 
rors of the later book must hâve been produced by copylng from the former. 
Thèse comparisons are the only évidence requlring mention. It is not only 
denied that plaintiff copied from défendant, but the orlgin of most of the mat- 
ter complalned of is given, viz. from such local or spécial publications as hâve 
been enumerated above, and in most (we cannot say ail) instances the errors 
exlsted in the source of information swom to on behalf of plaintiff. Nor 
were the exhlblts of comparison Introdueed by défendants themselves free 
from error — as was developed upon cross-exaniination. 

At the conclusion of trial It appeared that the pecunlary value of booKs 
such as those under considération depended upon prompt distribution and use. 
Changes of address, business, etc., rendered new éditions numerous and 
necessary, and by admission in open court it further appeared that défendant 
had distributed (presumably to subscribers) 2,800 copies of Its seventh édi- 
tion containing the infringing matter. Thereupon the trial court awarded 
$2,500 as damages under section 25 of the Copyright Act of 1909 as amended 
(U. S. Comp. St. 1916, § 9546), and an attorney's fee of $2,500 under section 40 
of the same act (U. S. Comp. St. 1916, § 9561). 
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The refusai of the court below (1) to dlsmlss the blU because of plaintiffs 
alleged inéquitable conduct, its action In awarding (2) so much or any dam- 
ages, and (3) so large an attorney's fee, are the assigned errors hère Insist- 
ed on. 

Hugo Mock, of New York City (Max D. Josephson and A. M. 
Wattenberg, both of New York City, of counsel), for appellant. 

Schechter & Lotsch, of New York City (Jacob Schechter and John 
L. Lotsch, both of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 1. 
The trial court dismissed the défense of "unclean hands," because the 
inéquitable conduct charged against plaintiflf did not "affect the mat- 
ter in Htigation." If plaintiff did borrow from defendant's sixth édi- 
tion for the benefit of its. twenty-fourth édition, that act was not 
deemed so connected with the subject-matter of this suit, viz. infringe- 
raent of the copyright of plaintiff's twenty-third édition by defend- 
ant's seventh édition, as to render the defence admissible. Bentley v. 
Tibbals, 223 Fed. 247, 138 C. C. A. 489. Appellant insists that this 
case is not within that décision, but is ruled by Edward Thompson 
Co. V. American Law Book Co., 122 Fed. 922, 926, 59 C. C. A. 148. 
152 (62 L. R- A. 607), where we said that "an author who has pirated 
a large part of his work from others is not entitled to hâve his (own) 
copyright protected." Décisions are idle unless based upon the facts 
of the case in which they are rendered, and the facts in this case do 
not require considération of the question whether the alleged wrong- 
doing of plaintiff herein debars it from équitable relief against the 
admitted wrong of défendant. 

[2] Assuming the défense offered to be well pleaded (conceming 
which no décision is made), it set up new matter, and in Àe light of 
defendant's now admitted infringement was in effect a plea in confes- 
sion and avoidance; therefore défendant was obliged to make good 
such avoidance by a fair prépondérance of crédible testimony. This 
has not been done. If this défense had been (as it might hâve been) 
pleaded as a counterclaim (under equity rule 30 [201 Fed. v, 118 C. 
C. A. v]), or been pressed by independent bill (as was also possible), 
such bill or counterclaim should bave been dismissed on the testimony 
presented to us. This finding of fact disposes of the fàrst heading of 
error. 

[3-5] 2. That the language of the section (25) of the Copyright Act 
relating to the assessment of damages and profits, is "somewhat ob- 
scure" we hâve pointed out before. Mail & Express Co. v. Life Pub. 
Co., 192 Fed. at page 901, 113 C. C. A. 377, at page 378. The relevant 
words of the statute are that infringers shall pay "such damages as 
the copyright proprietor may hâve suffered * * * as well as ail 
the profits which the infringers shall hâve made from such infringe- 
ment * * * or in lieu of actual damages and profits, such dam- 
ages as to the court shall appear to be just; and in assessing such 
damages the court may, in its discrétion, allow the amounts" fixed by 
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the act, etc. The statute then spécifies certain limits of assessment in 
respect of copyrighted matters not relevant to this case, and concludes : 

"And sucli damages shall In no case exceed the sum of $5,000 nor be less 
than the sum of $250 and shall not be regarded as a penalty." 

The same section gives plaintiff "one dollar for every infringing 
copy made or sold by or found in the possession of the infringer or 
his agents or employés" in respect of books such as are hère in ques- 
tion. 

As is well known, the language of this section is a growth of years, 
resulting f rom the efforts of Congress to avoid that strictness- of con- 
struction which historically attaches to any statute inflicting penalties, 
and to confer upon an injured copyright owner some pecuniary solace, 
even when the rules of law render it difficult, if not impossible (as 
it often is), to prove damages or discover profits. In the Mail & Ex- 
press Co. Case, supra, we held that, in respect of an infringing pub- 
lication coming under the same gênerai category as does the présent 
one, $250 was the minimum amount to which a plaintiff could be en- 
titled. In Gross v. Van Dyck Gravure Co., 230 Fed. 412, 144 C. C. 
A. 554, Hand, J., in the trial court held that the duty was by this 
statute laid upon the court to "estimate damages" in place of the "old 
penalties, * * * but to estimate them within the sums given, with- 
out the limitations of usual légal proof. The whole course of copy- 
right law shows a récognition of the difficulty of making légal proof 
of damages and in substituting for rigid penalties the discretionary 
power of the court, we must assume that a plaintiflf should not f ail for 
lack of proof." On appeal from that construction of the statute, this 
court approved the method pursued. 

That the statute limits the discrétion of the court to a minimum 
award of $250 and a maximum of $5,000 in lieu of actual damages 
has also been held in L. A. Westerman Co. v. Dispatch, etc., Co., 
233 Fed. 609, 147 C. C. A. 417 (C. C. A. 6th). In Woodman v. Lydi- 
ard, etc., Co. (C. C.) 192 Fed. 67 (affirmed on another point 204 Fed. 
921. 123 C. C. A. 243, and 205 Fed. 902, 126 C. C. A. 434), Alfred 
Becker, etc., Co. v. Etchison, etc., Co. (D. C.) 225 Fed. 135, and F. 
A. Mills V. Standard, etc., Co. (D. C.) 223 Fed. 849, several District 
Courts hâve asserted a larger discrétion; so that, where little or no 
injury appeared, even nominal damages hâve been awarded for proven 
infringement. 

There may be circumstances under which discrétion revolts from 
any award, by reason of the trivial nature of the thing copyrighted, 
or the slight success of attempted infringement; but the facts of this 
case présent no such problem. That keeping plaintiff out of a possible 
market for 2,800 copies of its own publication, by the issuance of a 
book compétitive in every sensé of the'word, works some considérable 
injury, is a matter too plain to require more than statement. That 
assessment of damages or ascertainment of profits under the facts 
hereinabove recited would be not only difficult but expensive is similar- 
ly obvious. We entertain no doubt that it was the intention of Con- 
gress (1) to préserve the right of a plaintiff to pursue damages and 
profits by the historié methods of equity if he chooses so to do ; and (2) 



42 242 FEDERAL REPORTER 

to give the new rîght of application to the court for such damages as 
shall "appear to be just," in lieu of actual damages. 

Thèse words présent no difSculty in interprétation. "Actual" means 
"real," as opposed to "nominal." Astor v. Merritt, 111 U. S. 213, 4 
Sup. Ct. 413, 28 I/. Ed. 401. It means "existent," without precluding 
the thought of change. Osborne v. San Diego, etc., Co., 178 U. S. 38, 
20 Sup. Ct. 860, 44 L. Ed. 961. "In lieu" means in place of the thing 
modified by the quoted phrase. State v. Bank of Commerce (C. C.) 
53 Fed. at 736. Therefore what plaintiff is entitled to ask of the 
court in its discrétion is something in the place of his real — i. e., legally 
existent and legally ascertained — damages. If it had appeared that, 
instead of distributing 2,800 copies, défendant had issued but one, 
the technical infringement would still hâve existed, and the question 
been presented whéther plaintifï must hâve $250 for nothing. Such 
a case has never been before us, and in the présent cause expérience 
informs the court that $250 would not and could not compensate plain- 
tiff for a damage obvions, but difficult of exact admeasurement. It 
covers the matter in hand to repeat what we held in the Mail & Ex- 
I>ress Case, supra, that, where obvions and substantial pecuniary in- 
jury has been wrought, $250 is the minimum award, and to approve the 
above-quoted language of Hand, J., that the intent of the statute (un- 
der circumstances such as the présent) was to authorize the court to 
estimate the damages within the statutory limits, without being bound 
to or by légal proof . 

No error was committed in the assessment of damages herein. 

[6,7^ 3. It has often been held that allowance of counsel fées is 
a matter peculiarly within the discrétion of the court awarding the 
same, because that court can (and always does) proceed upon its own 
knowledge of the value and extent of the professional service ren- 
dered. We hâve lately approved this rule in Central Trust Co. v. 
United States, etc., Co., 233 Fed. 420, 147 C. C. A. 356. Discretionary 
matters are reviewable only when abuse of discrétion is shown. Cer- 
tainly no abuse is hère demonstrated, and, having ourselves examined 
this record, whereof the printed testimony is far less important than 
the enormous and ill-digested mass of exhibits, requiring much labor 
to provè an infringement now admitted, we are the less inclined to 
disagree. There is nothing in Universal Film, etc., Co. v. Copperman, 
218 Fed. 577, 134 C. C. A. 305, especially applicable to this case. In 
both cases the trial judge inquired as to the value in a particular liti- 
gation of the professional services rendered, and fixed them by his 
own knowledge of the facts and professional custom. We décline to 
disturb the award of counsel fées. 

The decree is affirmed, with costs. 
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BBN FRANKLIN TRANSP. CO. y. FEDERAL SUGAR RBFINING CO. * 
(Circuit Court of Appeals, Second Circuit. Marck 13, 1917.) 

No. 173. 

1. SiirppiNG <S=»173 — Demuebage — Contkact fob Ligûterage. 

A llgliterage company, under a gênerai contract with a sugar reflniiig 
Company to perfomi lighterage service, held not entltled to recover de- 
murrage for détention of its llghter.9 by vessels to whlch. it transported 
cargo, for which the reflnlng company was not in fault, and in ttie ab- 
sence of any provision therefor in tlie contract 

[Ed. Note. — For otber cases, see Shipping, Cent Dig. § 570.] 

2. SlIIPPING <g=3l70 DEUUKRAGE— GUOUNDS OF Recovery. 

Demurrage, strictly speaking, can ouly be recovered where it Is ex- 
pressly reserved by cliarter party or blll of lading, and where tbere is 
no such réservation the remedy is by an action for damages in the nature 
of demtirrage for wrongful détention. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 565-567.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New Yorl<, 

Suit in admiralty by the Ben Franklin Transportation Company 
against the Fédéral Sugar Refining Company. Decree for libelant, 
and respondent appeals. Reversed. 

The Ben Franklin Transportation Company, hereinafter called the 
Transportation Company, is a corporation organized and existing un- 
der the laws of the state of New York, and is engaged in the business 
of lightermen and transporting freight and cargoes and the like for 
hire. The Fédéral Sugar Refining Company, hereinafter called the 
Refining Company, is a corporation organized and existing under the 
laws of the state of New York, with its principal office in the city of 
New York, in the Southern district of New York, and is engaged in 
the business of manufacturing, seUing, and dealing in sugar. 

Bigelow & Wise of New York City (Ernest A. Bigelow and Cari 
E. Whitney, both of New York City, of connsel), for appellant. 
Frederick W. Park, of New York City, for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. It may be remarked that the caption of 
of this case in this court is wrong, there being a reversai of the parties 
as at common law ; and at the trial a number of the allégations in the 
libel as originally éled were found to be erroneous and were amended 
by consent. But no change was made in the allégation that the parties 
had entered into a contract for carrying freight at a certain agreed 
freight rate, which is specified, "plus demurrage per day while wait- 
ing at either or both ends of the route according to the prevailing rates 
on boats of that class for demurrage in the harbor of New York." The 
suit, as indicated, is in admiralty. The Transportation Company sues 
upon the contract to recover varions sums of money, the whole aggre- 
gating $1,956.40, with interest on the varions items, claimed to be due 
for demurrage, under circumstances hereinafter stated. 

ÊsaKor other cases see same topic & KEY-NUMDRR In ail Key-Numbered Dlgests & Indexes 

•Rehearlng denled. 
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[ 1 ] It appears that the Transportation Company entered into a con- 
tract with the Refining Company for carrying freight, consisting of 
sugar and sugar products, from the refinery at Yonkers to wherever 
ordered by the Refining Company in and about the harbor of New 
York, at a certain agreed freight rate. The libel allèges that the Re- 
fining Company, in addition to freight, agreed by its contract to pay 
demurrage, as already stated, and that it has paid the freight charges 
from time to time as the bills were rendered, but in certain instances 
has neglected to pay charges for demurrage. It déclares that bills for 
the demurrage were duly rendered both to the Refining Company and 
to the steamships to which the sugar was consigned and their agents 
and owners, and that in each instance where the delay was caused at 
the steamship end demands were made by it, in behalf of itself and in 
behalf of the Refining Company, but in no case has it been paid; the 
steamship in each case alleging that their contractual relations with 
the Refining Company were such that they would not pay demurrage. 

The answer admits a contract and calls on the Transportation Com- 
pany to produce it at the trial, It admits that it has paid the freight 
charges accruing under the contract and that it has refused to pay 
charges for demurrage, and allèges that no amount is due from it to 
the Transportation Company. The court has found in favor of libel- 
ant and entered a decree in the sum of $2,076.58. The transactions be- 
tween the parties began in 1902 and ended in March, 1916. There was 
a written contract between them, and later an oral renewai thereof. 
The written contract merely set forth the priées to be paid and received 
for the carrying of freight. There is nothing in it in regard to demur- 
rage or "charges for demurrage." 

The trafSc manager of the Transportation Company, after stating 
that his company had a contract with the Refining Company, was ask- 
ed whether it provided for the payment of demurrage, and he replied 
that it did not, but provided simply for the payment of freight. Later 
the contract was introduced in évidence, and it showed that the above 
testimony was in accordance with the facts. He, however, stated that 
the Refining Company had agreed to pay his company for the time the 
lighters were held at the refinery end. He was asked whether that 
company had ever paid charges for delays at that end, and he replied, 
"They paid us $762 for that very thing." But an agreement to pay for 
delays at the docks of the Refining Company, and which were presum- 
ably due to the acts or omissions of the Refining Company itself, is 
clearly not an agreement to pay for delays at the vessel end, which 
were presumably due to the acts or omissions of the vessel to which 
the cargo was consigned. Nevertheless the court in its opinion declared 
that: 

"The fact that the respondent paid thls demurrage In some cases wlthout 
protest leads me to the conclusion that there was a contract between the 
parties for the payment of the demurrage at the steamship end as well as at 
the refinery end." 

If there ever was an agreement between thèse parties to pay for de- 
lays at the vessel end, it was not embodied in the written contract into 
which they entered, and is not disclosed in this record. The trafiîc man- 
ager of the Transportation Company fails to testify to the existence 
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of any such understanding, while stating that there was an agreement 
to pay at the other end. The traffic manager of the Refining Company 
explained the exceptional case in which his Company had paid the de- 
murrage charges at the vessel end by showing that in that case his 
Company had coUected the charges at the other end and paid over the 
sums so collected. In other cases he said his company had never con- 
sidered itself responsible for demurrage charges at the vessel end, al- 
though it had paid such at the refinery end. He declared the Refinery 
Company had objected to every bill when presented for demurrage 
charges at the vessel end, except where it had itself collected such 
charges. When the représentative, of the Transportation Company 
called at his office three or four times a month, "he would speak of be- 
ing unable to collect the bills from the steamship company," "but I 
would always tell him we were not interested in the demurrage bills." 
"You always told him you were not interested in the demurrage bills?" 
Answered, "Yes." It is évident to us from this testimony that there 
was no contract between thèse parties that the Refining Company 
should pay demurrage charges at the steamer end. Moreover, it is in- 
consistent with the existence of such a contract that the Transportation 
Company always presented its bills for such charges in the first in- 
stance to the steamships and then on their refusai to pay presented them 
to the Refining Company. Why should the Transportation Company 
hâve presented the bills to the ships, if there had been a contract witïi 
the Refining Company to pay ? We can understand why in some cases 
the latter company should hâve interested itself in collecting demurrage 
charges from the vessels. The testimony of the traffic manager of the 
Refining Company makes that clear. He testified that he was in th^* 
habit of talking to the traffic manager of the Transportation Company 
three or four times a day and — 

"when thèse boats were held up, for his accommodation, I sald I would take 
it iip wlth the people, to try and get the boats released, the same as I would 
with the rallroad companies. Not becr.use it was my duty to, but he thought 
I had a little influence." 

We think his testimony also makes it clear why, in the absence of 
any agreement to pay demurrage at the steamship end, the Refining 
Company did not regard itself as responsible. He testified as f ollows : 

"The sugar is purchased through houses hère, who hâve European corre- 
spondeuts, and some pay cash agiilnst a dock receipt. We do not in any case 
secure room on any steamer, or ask it ; the buyers of the sugar arrange with 
the steamer for thelr own room ; we hâve nothing whatever to do with the 
steamer. They furnish us a pennit for the shipment, which we in turn send 
to the refinery and hand to the lightermen ; so the steamship people would 
not recognize us in any event, for we do not obtain the payment. Q. No one, 
though, really had any contract wlth the Ben Franklin Transportation Com- 
pany except yourselves? A. No; we had a contract with them to carry 
our freight, but we had absolutely nothing whatever to do with the room of 
the steamer or the permit, except handling It from the purchaser to the lighter- 
man." 

[2] There being no express contract to pay thèse charges for delays 
in unloading at the steamship's end, we are brought to the inquiry as 
to the nature of the liability for demurrage charges, in the absence of 
an express contract. Demurrage is an allowance for the détention of 
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a vessel în loading or unloading beyond the time allowed for the pur- 
pose in the charter party or bill of lading. It is in the nature of ex- 
tended freight, and is intended as a compensation to the vessel for the 
freight she might hâve earned during the period of détention. Ordi- 
narily demurrage is expressly stipulated for by contract, and strictly 
speaking is only payable when so stipulated. In Scrutton on Charter 
Parties (3d Ed.) page 232, the writer defines demurrage as: 

"A sum agreed by the charterer to be pald as liquidated damages for delay 
beyond a stipulated or reasonable tline for loading or unloading." 

And he goes on to point out that, when this is not fixed by agreement, 
the shipowner's remedy is to recovèr unliquidated "damages for déten- 
tion." See 36 Cyc. 347, and cases there cited. In the absence of ex- 
press contract, damages "in the nature of demurrage" are recoverable 
for a breach of the implied obligation to load or unload the cargo with 
reasonable dispatch. See Price v. Morse Ironworks, etc., Co. (D. C.) 
120 Fed. 445; Empire Transp. Co. v. Philadelphia, etc., Iron Co., 77 
Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623; Randall v. Sprague, 74 
Fed. 247, 21 C. C. A. 334; Van Etten v. Newton, 134 N. Y. 143, 31 
N. E. 334, 30 Am. St. Rep. 630; Wordin v. Beinis, 32 Conn. 268, 85 
Am. Dec. 255. 

Demurrage, strictly speaking, then, can only be recovered where it 
is expressly reserved by the charter party or bill of lading, and, where 
no such réservation exists, the remedy is by an action in the nature of 
demurrage for the damages for wrongful détention. The J. E. Owen 
(D. C.) 54 Fed. 185 (1893). And in 36 Cyc. 370, it is stated that, where 
the action is for damages in the nature of demurrage, "spécial assump- 
sit or other form of action, in which the implied promise is specially 
pleaded, is proper and necessary." 

In the argument in this court the Transportation Company did not 
rely upon the contract which it pleaded, but on an implied contract 
which it did not plead. Counsel in his brief déclares that the parties 
"had read into the contract between them a covenant on the part of 
the respondent to pay the libelant at the ship end of the route after 
the day of arrivai and two lay days." In this case the libelant has sued 
upon a contractual obligation which he has not proved. The contract 
which he has proved does not support the allégations of the libel. The 
implied promise upon which he seeks upon the argument in this court to 
recover was not specially pleaded. 

But we may add that t^e record fails to disclose any such implied 
promise. And in this connection we call attention to the case of Hagan 
V. Tucker, 118 Fed. 731, 55 C. C. A. 521 (1902), in the Circuit Court 
of Appeals in the Third Circuit. That case was somewhat similar to 
the one now under considération. In that case the libelant fumished 
a number of barges for use as lighters by respondent's testator in his 
coal business in New York City and harbor. The use necessarily in- 
volved more or less delay of the barges while waiting for the transfers 
of their cargoes to steamships, which was a part of defendant's busi- 
ness. A suggestion by Hbelant that he should expect demurrage for 
çuch delays was met by a prompt déniai of liability and notice by dé- 
cèdent that he would not keep the vessels on such terms. Thereafter 
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the business continued as before, monthly bills being presented and 
paid for the hire of the barges, which contained no charges for demur- 
rage, nor were any such charges made on libelant's bocks until after 
decedent's death, when a large sum was charged against him on that 
account. The court below dismissed the Ubel, and on appeal the decree 
was affirmed ; the court declaring : 

"We agrée with the conclusion that the libelant's claim for demurrage or 
damages for the détention of hls barges Is not satisfactorlly established." 

In the case at bar the Transportation Company began to do light- 
erage business for the Refining Company in 1902, and continued to do 
so until March, 1916, and made no demands for demurrage until Oc- 
tober, 1916. It then began to send demurrage bills to the Refining 
Company. Even then it sent its bills first to the steamships, and when 
they declined to pay them it then sent them to the Refining Company, 
with the explanation that the steamships had refused to pay the charg- 
es. It has already been pointed out that, as thèse bills came in from 
time to time, the Transportation Company was informed that the re- 
spondent was not responsible for such charges and that they would 
hâve to be collected from the steamship companies. It seems to us 
that, if the Transportation Company thereafter continued in the serv- 
ice of the Refining Company, it is not in a position to assert that the 
latter was under any implied obligation to pay charges which it had ex- 
pressly declared it would not assume. Neither is the position of the 
Transportation Company in this respect improved by the fact that in 
one instance at its request the Refining Company used its influence to 
collect the demurrage charges from a steamship for the Transportation 
Company, paying over to the latter the sum so collected. 

The question whether the steamships were liable to the libelant for 
delays in the unloading of the cargoes from the lighters is not before 
us, and is not passed upon in this case. Nevertheless, we may call 
attention to the rule laid down in 9 Ani. & Erg. Encyc. of Law, 255, 
where it is said: 

"In coTirts of adiniralty it seems to be settled that a contract will be Im- 
plied on the part of the eonsisnee or his assignée to unload within a reason- 
ahle time, when no time is specified in the contract, and that a Ubel in per- 
sonam may be maintalned against him for damages for breach of such implied 
contract A consignée is certainly so liable, if he Is also the frelghter." 

In this case the consignée was not the freighter. The Refining Com- 
pany did not employ or enter into any contracts with the steamships. 
They were engaged by the buyers of the sugar, and the Refining Com- 
pany had nothing whatever to do with them. In 9 Am. & Eng. Encyc. 
of Law, page 253, the rùle as to the liability of a freighter for delay in 
unloading is stated as follows: 

"In the absence of any express agreeraent as to the time for unloading, the 
law implies a contract on the part of the charterer or freighter to unload 
wlthin a reasonable time, and if he faits to do so, through his own fault or 
that of his agent, lie is liable for damages in the nature of demurrage for the 
détention of the vessel." 

There is nothing in this record to show that any delays which oc- 
curred at the steamship end were due to the fault of the Refining Com- 
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pany, and if they were occasioned by the fault of the steaniships the 
évidence not only does not disclose that the latter were the agents of 
the former, but, on the contrary, it affirmatively appears tlaat they were 
not its agents. 

Again, in the absence of an express agreement, damages, if properly 
pleaded, can only be recoverable upon proof that the delay complained 
of was due to some fault or négligence on the part of the respondent. 
The burden of proving this is upon the libelant. Riley v. Cargo of Iron 
Pipes (D. C.) 40 Fed. 605. And in this case there is not a scintilla of 
évidence to show that the Refining Company was at fault for delays 
at the steamer end. 

Decree reversed, with costs. 



McKINNEY V. UNITED STATES NAT. BANK OF OENTRALIA et al. * 
RBINHART et al. v. SAME. LANGLEY v. SAMB. 

(Circuit Court of Appeals, Nlnth Circuit. May 21, 1917.) 
No. 2879. 

1. Banks and Banking <g=39 — Organization — Payment of Capital in 

Cash. 

The organizer of the O. bank, intendlng it to hâve a capital of $50,000, 
as required by the state law, procured $2,000 In cash and $11,450 in. 
notes for stock, and delivered them to the vice président and manager o» 
the O. bank, with hls own note for the balance of the $50,000, whereupos. 
the C. bank issued a certificate of deposlt for $50,000, upon the crédit or 
which the O. bank opened its doors and commenced business. It was 
agreed that, on demand, the organizer o( such bank would charge olï the 
crédit given to it by the C bank. Eeld, that the capital was not pald in 
cash as required by law, and the O. bank's authority to open its doors and 
engage in business was fraudulently obtained. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. ^ 
44-^8.] 

2. Banks and Bankino <@=»80(4) — Insolvency — Claims — Friobity. 

Where deposits were made In the O. bank on the assumption that its 
capital was pald in cash, and by the O. bank were transferred to the O. 
bank, the money so received by the C. bank was a trust fund, and upon 
the insolvency of both banks the claim of the receiver of the O. bank 
therefor was entitled to préférence over gênerai creditors of the O. bank, 
as the O. bank had no right to receive such deposits, or to transfer them 
to the C. banlv, and the C. bank, whose otlicers partlcipated in the fraud, 
had no right to receive them. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. §§ 187, 
188.] 

3. Banks and Banking ®=380(4) — Insolvency — Olaims — Pbiokity. 

Where moneys received by the O. bank from depositors were pald to 
other banks by direction of the C. bank, the claim of the receiver of the 
O. bank therefor was only a gênerai claim, not entitled to priority, as 
such moneys were not traceable Into the possession of the receiver of the 
C. bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 187, 
188.] 
t. Banks and Banking <S=380(1) — Insolvency — Olaims Allowable. 

ïhe manager and principal stoekholder in the T. bank organized the 
O. bank, which was to be a feeder for the C. l)ank, and negotlated with 

@=3For other cases s<ie same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Retearlng denled October 8. 1917. 



M'kINNET V. UNITED STATES NAT. BANK 49 

the manager of the C. bank for the sale to him of Ms stock In the T. 
bank. The T. bank, having money due It from the C. bank, called on the 
C. bank therefor, whieh directed the O. bank to furnlsh the money, 
which that bank did. Held that, whether or not the negotiations for the 
sale of the stock had been completed, the O. bank properly charged the 
advances to the C. bank, and on the insolvency of both banks the re- 
ceiver of the O. bank had a claim agalnst the recelver of the C. bank 
therefor, though the T. bank did not crédit ail of the moneys received 
from the O. bank to the C. bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. S§ 
184, 193.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. 
Cushman, Judge. 

Actions by Franlc P. McKinney, as receiver of the Olympia Bank 
& Trust Company, in which C. S. Reinhart and another, stockholders 
of the Olympia Bank & Trust Company, for themselves and ail other 
stockholders, intervened, and by Roy A. Langley, as receiver of the 
State Bank of Tenino, against the United States National Bank of 
Centralia and A. R. Titlow, as its receiver. From the judgment, 
the plaintiffs in each case and the interveners separately appeal. Af- 
firmed in part, and modified and remanded in part. 

Three banks of the state of Washington, ail closely related to one another, 
closed thelr doors in the month of September, 1914 — ^the State Bank of Tenino 
on September 19th, the United States National Bank of Centralia on Septem- 
ber 21st, and the Olympia Bank & Trust Company on September 22d. The 
receiver of the Olympia bank brought a suit against the receiver of the Cen- 
tralia bank for an accounting, in which suit C. S. Reinhart and C. W. ShafCer, 
stockholders of the Olympia bank, intervened. The accounting which was 
sought related to three claims: First, a clalm for $36,550, for which sum 
crédit was taken by the Centralia bank against the Olympia bank on the 
strength of tviro drafts, of date September 15, 1914, one for $12,500, and one 
for .f24,050, drawn by Hays, the cashler of the Olympia bank, to the order of 
the Centralia bank, and drawn, as the complainant alleged, to pay the Per- 
sonal notes of Hays, and whereby he took the fundsi of the bank to pay his 
Personal indebtedness to the Centralia bank, wlth the knowledge of the 
oiHcials of the last-named bank, and at a time when that bank was insolvent ; 
second, a claim for $10,000, a sum remltted by the Olympia bank to the Tenino 
bank at the request of the Centralia bank, for the purpose of paying money 
which that bank owed to the Tenino bank ; third, a claim for $9,500, which 
the Centralia bank had on deposit of the funds of the Olympia bank and used 
to pay its own notes. The receiver of the Tenino bank brought a similar 
suit for accounting against the Centralia bank. The interveners Kelnhard 
and Shaffer, stockholders of the Olympia bank, brought a bill on their own 
behalf and for ail other stockholders, praying for an accounting between the 
Olympia bank and its receiver and the Centralia bank and its receiver, and 
that the cash balance found due the Olympia bank and ail notes in the pos- 
session of the receiver of the CentraUa bank obtained from the Olympia bank 
be decreed to be held in trust for the receiver of the latter bank, and delivered 
to his possession. The suits were consolidated, and upon the Issues and the 
évidence the court below in its decree denied the claims of the receiver of the 
Olympia bank for $36,550 and for $10,000, but allowed and established the 
claim of $9,500 in favor of the Olympia bank, and as against the Centralia 
bank, and decreed that the Olympia bank be allowed a gênerai claim against 
the receiver of the Centralia bank in the sum of $25,998.91, to be pald with 
other proved and allowed claims, and the court further decreed that a cer- 
tain crédit of $48,000, given the Olympia bank by the Centralia bank, be 
canceled and held void. 
242 F.— 4 
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The fficts In the case are brlefly as foUows: The Olympia bank, wlth a 
capital stock ot $50,000, was organized on August 19, 1914, at the Instance of 
W. Dean Hays, who prior thereto had been the manager of the Tenlno bank. 
In July, 1914, Hays, who owned the majorlty of the stock of the Tenino bank, 
entered into an agreement wlth Gllchrlst, the vice président and manager of 
the Centralla bank, whereby the latter was to purchase that stock, but the 
shares were never transferred. Gilchrlst was also anxious to procure the 
organizatlon of the bank at Oljinpla. At that tlme a large portion of the 
funds of the Centralla bank were loaned to lumberlng concerns, and wheu 
the European war began the officiais, in the anticipation of withdrawals, took 
steps to bulld up a larger reserve. They desired to start a bank at Olympia 
as a feeder. To secure the $50,000 capital required imder the state law, 
Hays procured flve subscribers to stock at Olympia to glve hlm notes, aggre- 
gating $11,450, for stock, and other stockholders pald $2,000 in cash for stock. 
The notes were made to Hays, with the understanding that he personally was 
loanlng the money with whlch to pay for stock. Gilchrlst went to Hays at 
Olympia, and there Hays indorsed the notes, pald Gllchrlst the $2.000 cash, and 
for the remalnder of the stock gave his own notes, one for $12,500, and one 
for $24,0.50, aggregating $36,550, to the Centralla bank, and thereupon the 
latter bank, through its cashier, issued to the Olympia bank a certlflcate of 
deposlt for $50,000. Upon the crédit of that certiticate the Olympia bank open- 
ed its doors and commenced business. Wlth the understanding that the prin- 
cipal deposits of the Olympia bank were to be carrlcd in the Centralla bank, 
Gilchrlst furnlshed Hays $2,500 cash, and Hays subscrlbed for stock of the 
Olympia bank in the sum of $36,550. On August 15, 1914, Gllchrtst went to 
Hays in Olympia and told him that the bank examiner, who was at Centralla 
to examine the Centralla bank, would object to the Hays notes for $36,550. 
Gilchrlst then produced two draf ts, one for $12,500, and one for $24,050, which 
he had prepared on the stationery of the Centralla bank, for Hays to sign. 
Hays testlfled that he slgned the same with the agreement that, in case the 
examiner objected to his notes, Gllchrlst would use the drafts, but that after- 
wards the prier agreement would be carried out, that the Centralla bank 
would carry the Hays notes, and that the drafts were not to be used unless 
the bank examiner objected to the notes. The drafts were not returned to 
the Olympia bank. One of them. the draft for $12,500, was found in the 
Centralla bank after It went into receivership. It was not marked paid. The 
other was not found. 

No findlngs were made by the trial court. Its conclusion, as stated in the 
opinion, Is in substance as foUows: The stock of the Olympia bank was 
turned over to Gilchrlst, manager of the Centralla bank, together v^^lth tne 
notes of the stockholders of the Olympia bank. The notes of Hays were, and 
were recognlzed as, worthless. There was a fraudulent conspiracy betweeu 
Gilchrlst and Hays to organlze the Olympia bank without having its stock 
paid in cash as required by law, and each concealed from his associâtes and 
directors the nature of the transaction. The action of Gilchrlst constltuted a 
fraud upon the Centralla bank. Hays deceived his associâtes, who subscrlbed 
for stock In the Olympia bank, into believlng that he was loanlng them money 
on their notes with which their stock was belng paid, while in fact he was 
leavlng their notes and stock with Gilchrlst, wlth the understanding that, as 
the notes were paid, the stock would be returned. No part of the capital re- 
quired to be pald in cash by the law of Washington before the bank could 
transact business was paid in cash, and ail that was obtained was a crédit in 
the Centralla bank, saddled wlth an agi'eement that Hays would, on de- 
mand, charge off the crédit glven to the Olympia bank. The $36,550 stock 
subscrlbed by Hays was in no sensé paid, and the crédit had no existence in 
fact, and was only a color of crédit. The conclusion of the trial court was 
that, if there had been a geuuine authorlzed crédit, Hays would bave had no 
authority to take the money of the Olympia bank and apply it to the payment 
of his own note, but that the crédit ta thls case had no existence in fact, and 
was only a color of crediu 
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P. M. Troy and R. F. Sturdevant, both of Olympia, Wash., for 
appellant McKinney. 

Frank C. Owings, Thomas L. O'Leary, and Thomas M. Vance, ail 
of Olympia, Wash., for appellant Langley. 

C. Will Shaffer, of Olympia, Wash., for appellants Reinhart and 
.Shaffer. 

Fredrick Bausman, Robert P. Oldham, and Robert C. Goodale, ail 
of Seattle, Wash. (Walter L,. Nossaman, of Seattle, Wash., of coun- 
sel), for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
account between the Olympia bank and the Centralia bank shows the 
following: That the Centralia bank, between August 20th and Sep- 
tember 9th, and including those dates, received in cash from the 
Olympia bank $38,498.91, ail of which was sent to Seattle and Ta- 
coma banks at the instance of the Centralia bank, except $2,203.91. 
which was sent to the Centralia bank, and that between August 20tli 
and September 17th the Olympia bank received from the Centralia bank 
$12,500. This resuit is reached after eliminating from one side of 
the account the fictitious charge of $48,000 against the Olympia bank, 
representing the color of crédit obtained in the Centralia bank by 
that bank, and from the other side of the account $12,500 and $24,- 
050, which took the form of drafts for the payment of Hays' in- 
debtedness on bis notes, and $9,500, representing the three Blumauer 
notes, which never came into the possession of the Olympia bank. 
With the élimination of thèse false items, the balance stands in favor 
of the Olympia bank in the sum of $25,998.91, as found by the court 
below. 

[1-3] We agrée with the court below that the authority of the 
Olympia bank to open its doors and engage in a banking business was 
fraudulently obtained, that its capital was not paid in cash as required 
by law^, and that the cashier and manager of the Centralia bank partici- 
pated in the fraud. The receiver of the Olympia bank represents, 
among other interests, the interests of the depositors therein. Those 
depositors placed their money in the Olympia bank in good faith, on 
the assumption that its capital was paid in cash. Hays knew that 
the capital stock was not paid, and so did the officers of the Centralia 
bank. Hays had no right to receive the deposits, and no right to- 
transfer them to another bank; nor had the Centralia bank the right 
to receive them. It follows that the money which the Centralia bank 
did receive of those deposits, so far as it went into that bank and 
into the hands of the receiver is a trust fund entitled to préférence 
over gênerai creditors. But the difficulty in the way of the restitu- 
tion of the money to the depositors of the Olympia bank is that out 
of their deposits but $2,203.91 were sent directly to the Centralia bank. 
AU the remainder of the money was sent to Seattle and Tacoma banks^ 
under instructions from the Centralia bank. For that money, $23,- 
795, the receiver of the Olympia bank is entitled only to a gênerai 
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daim against the Ccntralia bank, since none of it is traceable into tlie 
possession of the receiver of that bank. United States National Bank 

of Centralia v. City of Centralia, 240 Fed. 93, C. C. A. ; 

Titlow V. McCormick, 236 Fed. 209, 149 C. C. A. 399. 

[4] The ground on which the court below disallowed the $10,000 
claim of the Olympia bank is not disclosed in the record. The facls 
are thèse : On or about September 12, 1914, the Tenino bank called 
on the Centralia bank for money. The latter bank directed the Olym- 
pia bank to furnish the money, which it did. At that time, according 
to the decided weight of the testimony, the Centralia bank was in- 
debted to the Tenino bank. It is true that Gilchrist testified that the 
Tenino bank's account with the Centralia bank was frequently over- 
drawn, and that, when the first call for $6,000 was made by the Tenino 
bank, he knew that that bank "had no $6,000 with us," and that Dysart 
gave similar testimony from hearsay. But on the other hand, the tes- 
timony of Blumauer, manager of the Tenino bank, is explicit and 
definite. He testified that the daily statements of the Tenino bank 
showed that on September lOth the Centralia bank owed the Tenino 
bank $8,000; on the 12th, $9,000; on the 14th, $7,299; on the 15th, 
$7,000; on the 16th, $11,000; on the 17th, $13,000; and on the 18th, 
$9,000; and that, according to the books of the Tenino bank, there 
never was a balance between September 10 and September 20, 1914, 
with less than $7,000 or $8,000 owing from the Centralia bank. The 
sums so sent from the Olympia bank were charged to the Centralia 
bank in the Olympia bank's ledger, September 12th, $t,000, and Sep- 
tember 15th, $2,000 money sent to Seattle for the Tenino bank, and 
September 18th, $2,000 coin sent to Tenino, and the Tenino bank gave 
the Centralia bank crédit for them, but they did not appear in any 
way on the books of the Centralia bank. No account with the Tenino 
bank was opened on the books of the Olympia bank. The request 
for the remittance of thèse funds came by téléphone from Gilchrist, 
who asked that money be sent to Tenino. Gilchrist testified that, 
when Blumauer called for funds to protect drafts that were going to 
protest, he called Hays on the téléphone and told him that it was "up 
to him" to see that the drafts were protected at once, and Gilchrist 
testified that Hays had no authority to charge the remittances to the 
Centralia bank, his testimony conveying the intimation that he con- 
sidered that, inasmuch as Hays was the principal stockholder of the 
Tenino bank, it was "up to him" to look after the drafts of that bank. 
George Dysart, a director and the vice président of the Centralia bank, 
testified that he was présent when Blumauer called for one of thèse 
remittances of $2,000, and that he told Blumauer that the Centralia 
bank would send him no money ; "that they should call up Mr. Hays ; 
that it was his bank, and for him to look after it." Dysart evidently 
was not informed that Gilchrist had agreed to purchase Hays' stock 
in the Tenino bank. Hays testified that : 

Gilchrist sald "he would buy it at the prlce I mentloned, providing that, 
after an examlnation, conditions were found ail right — note ail rigbt. He and 
Mr. Daubney came up there and made an examlnation of the records, and 
he said he would take it, and he sent Mr. Daubney up there, and I vent to 
Olympia to organize this bank, and did organlze It." 
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Again he testified: 

"He and Mr. Daubney came up there, and looked over the paper, and dlda't 
object to it. ïhey thought that some of it might be slow, but they didn't re- 
fuse it, and it was after that examination that he agreed to take the stock." 

Daubney took the place of Hays in the Tenino bank. For that pur- 
pose he left his employment in the Union L,oan & Trust Company of 
CentraHa, a company closely allied with the Centralia bank. Gilchrist 
testified : 

"We had sent Mr. Daubney up to asslst in managing the Tenino bank," 

Gilchrist did not deny that he had agreed to purchase Hays' stock, 
but he said that the negotiations were pending, and not consummated. 
It thus appears that Gilchrist was interested in the welfare of the 
Tenino bank. However that niay be, the controlling facts are that 
the Centralia bank was indebted to the Tenino bank. The Olympia 
bank was not. The Tenino bank called upon the Centralia bank for 
funds, and Gilchrist instructed the Olympia bank to remit funds to 
Seattle and to Tenino for the benefit of the Tenino bank. 

It is true that on the books of the Tenino bank, according to the 
testimony of Blumauer, only the first $6,000 of the funds so furnished 
by the Olympia bank were credited to the Centralia bank. Blumauer 
testified that: 

As tho Xenliio biiuk had raoney due it from the Centralia bank, it asked the 
Centralia bank to see that it got the money there, "and we got it through the 
United States National Bank of Centralia ; they telling us that they would 
hâve it there to our crédit, and hâve it sent by the Olympia bank, although 
the Olympia bank dld not owe us the money." 

He f urther testified that : 

The 32,000 remittances were sinailar transactions, and when the money wa.s 
sent he did not know how to crédit it ; "it was due from one bank, and we 
got it from the other. nnd I had to make some entry to ofCset that, so w(> 
wouldn't pay over that $2,000 and not know who to crédit it to, I had to crédit 
it to one or the other, without any instructions. I knew it would be stralghten- 
ed out between Mr. Gilchrist and Mr. Hayes. As long as we got the money 
it didn't make any différence to us who we got it from, but as I said before 
it wasn't due to us from the Olympia bank — ^it was due us from the Centralia 
bank." 

The funds so remitted were properly chargeable against the Cen- 
tralia bank, as evidencing an indebtedness from that bank to the 
Olympia bank, and it follows that the claim of the Olympia bank 
against the Centralia bank should be allowed as against its assets. 

As to the suit of the receiver of the Tenino bank against the re- 
ceiver of the Centralia bank, we find no error in the decree of the 
court denying the claim of the complainant based upon certain drafts, 
aggregating the sum of $2,500, which were issued by the Tenino bank 
to the Centralia bank, directing it to pay a Portland bank, and to 
charge the amounts thereof against the Tenino bank's account, nor in 
denying tlie claim in the sum of $5,000 charged to the Tenino bank 
by the Centralia bank on account of Hays' note to the Centralia bank. 

We think that the decree of the court below should be so modified 
as to allow the claim of the receiver of the Olympia bank for $10,000 
as against the assets of the Centralia bank, and the f urther sum of 
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$23,795 as against those assets, and the sum of $2,203.91 as a pre- 
ferred claim to be paid in fuU, and to award said receiver costs in 
the court below. 

The cause is remanded to the court below, with instructions so to 
modify the decree. In other respects the decree is affirmed. 



BLAKE V. PERRIN. 

(Circuit Court ot Appeals, Second Circuit. Aprll 24, 1917.) 

No. 183. 

1. Appeal and Ebror ®=3l002 — Review — Questions of Fact. 

Plaintiff's assertion and defendant's déniai that défendant employed 
plalntlff to render services as broker raised a question of fact, whlch was 
settled by the verdict for plalntlfC. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3035- 
3937.] 

2. Bbokees <©=344 — RioiTT to Commissions — Revocation of Authobitt. 

A letter written by défendant to plalntlff, If treated as a révocation of 
defendant's offer to pay plalntlff a commission for securing a purchaser of 
certain machlnery, was Inoffective, where it did net reaeh plalntlff until 
after he had reached an agreement wlth a purchaser. 

[Ed. Note. — For other cases, see Brokers, Cent. Dlg. § 45.] 

3. Brokers ®=>57(2) — Bight to Commissions — Neootiation or Contract on 

Différent Tebms. 

An agreement whlch contemplâtes the production of a purchaser is not 
fulljlled ordinarlly unless a purchaser Is produced by the broker who 1« 
ready, wllling, and able to purchase at the prlce and on the condi- 
tions named by the seller, and if a purchaser is produced who varies 
thèse terms the broker Is not entitled to compensation, unless the modifi- 
cations suggested are consented to by the seller, and a contract Is entered 
into upon the altered basls. 

[Ed. Note.— For other cases, see Brokers, Cent. Dlg. §§ 66, 67, 72.] 

4. Brokers <©=>57(2) — Right to Commissions — Neqotiation of Contract on 

Différent Tebms. 

Plalntlff was not entitled to commissions for procurlng a purchaser for 
machlnery for rlfling the barrels of rifles, etc., where ttie purchaser's offer 
was to pay the prlce asked only on condition that the equipment would be 
sent to Canada and set up there and its capacity demonstrated, espedally 
where the purchaser understood that the equipment was for the manu- 
facture of rifles, and not merely for rifling the barrels. 

[Ed. Note.— For other cases, see Brokers, Cent. Dlg. §§ 66, 67, 72.] 

5. Brokers <©=>51 — Right to Commissions — ^Necessitt of Beinging Parties 

Together. 

While ordinarlly a broker must produce a purchaser, it is Immaterîal 
that the proposed purchaser and the principal are never brought together, 
where the principal preveuts the consummatlon of the contract 

[Ed. Note. — For other cases, see Brokers, Cent. Dlg. § 69.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Howell C. Perrin against Anna M. L. Blake, as executrix. 
Judgment for plaintiff, and défendant brings error. Reversed. 

@=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexe» 
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The action was commenced by the service of a summons, on Janu- 
ary 20, 1915, in the Suprême Court, Westchester county, state of New 
York. It was removed to the United States District Court for the 
Southern District of New York on March 16, 1915. 

J. Cari Fogle, of Lockport, N. Y. (S. Wallace Dempsey, of Niagara 
Falls, N. Y.j.of counsel), for plaintiff in error. 

Kiernan & Moore, of New York City (John J. Dwyer, of New York 
City, of counsel), for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action is brought to recover for serv- 
ices which the plaintiff allèges that he rendered to the défendant at his 
request as a broker in procuring a purchaser for him of certain machin- 
ery. The allégation is that he was to sell certain rifling machinery with 
capacity of 20 rifle barrels per day, drop forgings for making small 
parts of i"ifles, stock patterns, etc., which if put into an established 
shotgun plant would be able to turn out 20 completed rifles per day, 
together with patents for the sum of $50,000, and that défendant prom- 
ised to pay the plaintiff a commission of 15 per cent, on $50,000 
amounting to $7,500 in case he procured a purchaser. The sale was 
not consummated, but the plaintiff allèges that "he did find and procure 
a purchaser ready, willing, and able to purchase said articles for the 
sum of $50,000." He allèges that his services were reasonably worth 
$7,500 and that no part of that sum has been paid. 

[1] While the plaintiff asserts that défendant employed him to ren- 
der the services, the défendant absolutely dénies that he ever so em- 
ployed him. That, of course, raised a question of fact, which the ver- 
dict of the jury has settled. The jury found a verdict in favor of the 
plaintiff for $7,500, and judgment for that amount was entered on May 
24, 1916. The plaintiff is a real estate broker in the city of New York. 
The défendant is a manufacturer of rifles of ail kinds, including in- 
fantry and army rifles. In 1914 his machinery was in storage in New 
York, and he was waiting for some occasion to arise which would 
cause a demand for rifles. The plaintiff and défendant had been ac- 
quainted for some years, and the plaintiff had leased to défendant 
office facilities from 1909 to 1912. The défendant having told plain- 
tiff that he was waiting for an opportunity to sell rifles, it occurred to 
the latter in 1914 that defendant's opportunity had arrived on account 
of the war. At that time there was a great demand for rifles and 
equipment, which greatly exceeded the supply. The plaintiff wrote the 
défendant on November 16, 1914, as follows: 

"There Is a party in my office, now, who has orders for 1,000,000 rifles; but 
nll the manufacturers are working day and nlght, and still unable to keep up 
with the demand. If you wlU take your machinery out of the storage, my 
lieople will provide a factory, ready to install it, and give you orders for ail 
the rifles you ean turn out. This Is ail I can wrlte you in the letter; but 
it seems to me that, If you ever wanted an opportunity 'to take the tlde at 
the flood,' now is the psychologlcal moment. Please communlcate with me 
immodiately, as thèse people are red hot and ready to do business." 
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To this the défendant replied on December 4, 1914, as follows: 

"Tour letter In regard to dolng business In the rifle Une is received. We are 
waliing Washington our headquarters, and are, of course, willlng to accept a 
good contract or sell out stock control in the company. We are sending out 
catalogues to some of the inquiries and people may communicate with you. 
If you can throw any business our way, we will give you a good commission." 

On December 7th, plaintiff called défendant on the téléphone, and 
it was arranged that the former should meet défendant at Bellerose, 
Long Island, and in a conversation at that time the défendant was 
informed that plaintiff had some parties who wanted to buy rifles, and 
that he could get a contract for as high as 1,000,000 rifles if défendant 
would manufacture them. The défendant repHed that he did not want 
to go into manufacturing, but that he would sell his equipment. He 
informed the plaintiff that he had a rifling machine capable of rifling 
20 rifle barrels a day, drop forgings for making ail the small parts of a 
rifle, etc., that if put into a shotgun plant it would be able to turn out 20 
complète rifles a day, and that he would sell it for $50,000 and pay 
plaintiff a good commission. The plaintiff informed défendant that he 
had never sold rifle machinery, and did not know what the commission 
was, and défendant informed him that it was "15 per cent." 

The plaintiff then saw the parties who were to buy the rifles, and 
tried to get them to purchase the machinery, but they did not want to 
manufacture. He thereupon got in touch with one Cushman, who 
had a factory in Kingston, Canada. After an extended conversation 
about the matter, the plaintiff and Cushman came to an understanding. 
There is no question but that Cushman was a man of ample financial 
resources. After Cushman had agreed to buy, the plaintiff tried to get 
the défendant on the téléphone, but did not succeed in reaching him 
until the next day, December lOth, when plaintiff said to him : "Hello, 
Mr. Blake ; I hâve sold your rifle machinery." The défendant replied : 
"Is that so — good, for how much?" The plaintiff said: "For your 
price — $50,000. I would like to see you right away in regard to clos- 
ing it up. Can I come over now, or can yOu come over hère?" The 
défendant said: "I do not want you to come over hère. I do not 
want to make my host's house a business office. I will come over and 
see you to-morrow morning about 11 or 12 o'clock." After some fur- 
ther conversation about the time and place of meeting, the défendant 
said: "I will come in Saturday morning, surely, between 11 and 12 at 
your office." 

It appears that on December 9th, the défendant wrote the plaintiff, 
calling his attention to the fact that the government of the United 
States was at that time frowning upon the sale of arms to the belliger- 
ents, and informing him that, "in view of the serious penalty imposed 
for such breach of neutrality, it would be wise for me to proceed with 
ail due caution, if it is wise to proceed at ail." 

[2] This letter the plaintiff thought he received on the morning of 
December lOth, but was not certain whether he received it before or 
after the conversation over the téléphone. Neither does it appear at 
what bour the letter of December 9th was mailed. The envelope in 
which it was received was not preserved. This, however, would not be 
material. If it be conceded that the letter revoked the defendant's 
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oflFer to pay plaintiff a commission if he secured a purchaser, it could 
hâve no effect until it was communicated to the plaintiff. Waterman 
V. Banks, 144 U. S. 394, 12 Sup. Ct. 646, 36 L. Ed. 479. And it was 
net communicated to him until after the agreement with Cushman. 

On December llth, the day after plaintiff had informed him over 
the téléphone that he had secured a purchaser, the défendant wrote : 

"I must décline to conduct any negotlatlons In regard to the sale oî arms or 
the disposition of my rifle business. I décline to do anything that might be 
construed as a breach of American neutrallty. Please cancel my engagement 
to meet you Saturday, December 12th. We will drop the whole matter until 
the attitude of the American government Is more favorable to arms manu- 
facturers." 

On December 16th, the secretary of the Blake Rifle Company, of 
which Company the défendant was président, wrote plaintiff, saying, 
among other things: 

"To attempt negotlatlons now would be a waste of your tlme. Neither you 
nor we are to blâme because withln one day of our talk thls law ngainst the 
supply of arms was introduced in Congress. In any case there is a ihlsunder- 
Rtanding about our supplying machinery for turning out 20 army rifles per 
day. Thls is probably due to the fact that you are a real estate agent, and 
not a machinery or armory expert. A plant to turn out 20 rifles per day 
would cost about $100,000 for machinery alone. We hâve no such plant. 
What we hâve is a l'ratt Whitney rifling machine, whose capacity is about 20 
barrels per day. We explained to you that if thls machine was put into au 
establlshed shotgun plant, like that of the Baker Gun Company at Batavia, in 
a fevv weeks they would be able to turn out about 20 rifles per day. 

"We hâve no machinery to turn out 20 rifles per day ; so, of course, your 
party will not do business, and surely we do not want him to lose money, 
even if he dld. Our proposition only applied to thls man Ijaughlin, who was 
supposed to represent the Canadlan government, and we decllned to sell him 
arms, and he déclines to buy the patents and rifling machine, as he declined 
the latter propositions. AU negotlatlons were off, and I notlfled you to that 
effect at once, and also in regard to antagonism of the American government. 
With ail due respect, you seem unknowingly to perslst in gettlng us to violate 
American neutrallty, which would precipitate no end of trouble for us, as well 
as for yourself. Walt till the clouds roU by." 

This letter défendant testified at the trial he wrote himself, although 
the secretary signed it. Cushman testified as f ollows : 

The plaintlfiC explained "that Blake [the défendant], of the Blake Rifle 
Company, wanted to sell the Blake equlpment — machinery, patents, etc., for 
the manufacture of rifles — and asked me if I was interested in It I told him 
that I was interested. He said that it was a complète equlpment — that it 
would manufacture 20 rifles per day. I immediately told him that, if such 
equlpment could be obtained, 1 would pay the freight to Canada and bave it 
set up, and if it would do as he stated — manufacture 20 rifles a day — I would 
give him $50,000 for it." 

This occurred on December 9th. 

[3] An agreement which contemplâtes the production of a purchaser 
is not fulfilled ordinarily unless a purchaser is produced by the broker 
who is ready, willing, and able to purchase at the price and on the 
conditions named by the seller. If a purchaser is produced who varies 
those terms, the broker is not entitled to compensation, unless the modi- 
fications suggested are consented to by the seller, and a contract is en- 
tered into upon the altered basis. In the case under considération the 
original offer which the plaintiff says the défendant made was: 
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1. To sell for $50,000. This sum was acceded to by Cushman. 

2. To sell an equipment which would turn out 20 rifles a day. And 
Cushman testified that was the proposition which was put up to him 
by the plaintifï, and which he accepted. The défendant says that he au- 
thorized the plaintiff to make no such proposition, but represented that 
his equipment was capable of rifling 20 barrels a day. The trial judge 
in his charge did not call the attention of the jury to the necessity of 
Cushman's acceptance of the exact offer made by défendant, and to this 
variance in the terms shown in the testimony. The différence between 
a plant that would turn out 20 barrels a day and one that would turn 
out 20 rifles a day was considérable of a différence. As défendant 
pointed out in his letter, a plant to turn out 20 rifles a day would hâve 
been worth $100,000. 

[4] 3. But Cushman's acceptance of what he thought was defend- 
ant's offer was conditional, and not absolute. Cushman himself tes- 
tifies that what he said he would do was that he would pay the freight 
on defendant's equipment to Canada and hâve it set np there in a fac- 
tory, and if it was demonstrated that it would turn out 20 rifles a day 
he would pay $50,000 for it. This was a serions modification of the 
defendant's proposai. It involved a shipment of the equipment to a 
foreign country, beyond the jurisdiction of the domestic courts, and a 
considérable distance away from where it then was, where it was to 
be set up and tested, and no provision was made for its return in case 
Cushman found it unsatisfactory, and, if necessary to return.it, there 
was no provision as to whether the expense should be paid by Cushman 
or by défendant. It cannot be said that the minds of Cushman and the 
défendant ever met on the same terms ; and for that reason the broker 
never became entitled to his commission. 

[5] We bave said that ordinarily the broker must "produce" thé 
purchaser. The cases to that effect are Gunn v. Bank of California, 
99 Cal. 349, Z2 Pac. 1105; Massie v. Chatom, 163 Cal. 772, 127 Pac. 
56; Baars v. Hyland, 65 Minn. 150, 67 N. W. 1148; Flynn v. Jordal, 
124 lowa, 457, 100 N. W. 326; Grindstaff v. Merchants' Invest. & 
Trust Co., 61 Or. 310, 122 Pac. 46; Watters v. Dancey, 23 S. D. 481, 
122 N. W. 430, 139 Am. St. Rep. 1071. In this case the proposed 
purchaser and the défendant were never brought together. This fact, 
however, is not material in cases in which the principal prevents the 
consummation of the contract. Van Orden v. Simpson, 90 Mise. Rep. 
322, 153 N. Y. Supp. 134; Duclos v. Cunningham, 102 N. Y. 678, 6 N. 
E. 790. 

As the purchaser the plaintiff found proposed to buy on conditions 
not contained in the defendant's proposai to sell, and besides misunder- 
stood what was being sold, we must hold that the plaintiff' is not enti- 
tled to the commission, which the défendant promised to pay if a pur- 
chaser was produced who would buy on the terms originally named. 
The motion to dismiss the complaint, upon the ground that no cause 
of action by the plaintiff against the défendant had been made out, 
should bave been granted. 

Judgment reversed. 
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HEÎIEMANN v. BOWER CIIEMICAT. MFG. CO. 

(Circuit Court of Appeals, Thlrd Circuit. May 17, 191T.) 

No. 2213. 

1. Sales (3=3421 — Breach bt Sellée — Actions — Instructions. 

A eontraet for the sale of prusslate of potash, the principal ingrédient of 
vvhlch was carbonate of potash, which défendant claimed it could not 
obtain because of the European war, provlded that the sellers should not 
be liable for delays due to causes such as war, etc., preventing or im- 
pediug the manufacture or delivei-y of the merehandise. In an action by 
thç buyer for breach of such eontraet, the court charged that, vvhere a 
party contracted for the dellvery of certain merehandise, he was obllged 
to use diligence to supply hlmself wlth sufficlent quantltles to carry out 
hls contraets, if he could do it in the exercise of due diligence ; that the 
questions for considération were whether défendants used the diligence 
which a reasonably prudent man in good faith, desiring to carry out the 
eontraet, would exercise; that after the war broke out it was de- 
fendant's duty to take notice thereof, and after a Gennan embargo was 
laid, and after a Brltish Order in Council interfering wlth Importations 
from Germany, it was their duty to take notice thereof, and If there was 
reasonable ground for appréhension that the supply of carbonate of potash 
would be eut off, and that they would be prevented or impeded in manu- 
facturlng or dellvering under their eontraet, then it was their duty to 
provide themselves through other sources wlth a sufficient supply to 
carry out the eontraet, and if they failed in the exercise of that diligence 
and due care plaintifC was entitled to recover. Helât, that plalntlff had 
no ground to complain of this instruction. 

[Ed. Note.— For other cases, .see Sales, Cent. Dlg. §§ 1214r-1223.] 

2. Sales <S=î421 — Breach by Seller, — Actions — Instructions. 

An instruction that if the carbonate of potash which came Into defend- 
ant's possession, and the prusslate of potash which was bought and 
sold, should, in the exercise of the diligence and reasonable prudence 
which a reasonably prudent man should exercise, be apportioned to the 
contraets made before the beginning of the war, then, as to any quantities 
which should hâve been devoted to the performance of the contraets wlth 
plaintliï, plalntlff was entitled to dellvery of hls proportionate share, 
and to the extent that he was deprived of those quantifies he would be 
entitled to recover, was not erroneous, where it was plalntilï's contention 
that it was defendant's duty to apply such carbonate of potash as it 
could secure to plaintlff's eontraet, and not to prorate it wlth later made 
contrac-ts. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1214r-1223.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. W. Thompson, Judge. 

Action by Morris Herrmann against the Bower Chemical Manu- 
facturing Company. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Louis Marshall, of New York City, John G. Johnson, of Philadel- 
phia, Pa., and Abraham Benedict, of New York City, for plaintifï in 
error. 

James Piper, of Baltimore, Md., George Wharton Pepper, of Phil- 
adelphia, Pa., and Francis J. Carey, of Baltimore, Md., for défendant 
in error. 

@=sFor other cases see same topic & KET-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Morris Herr- 
mann, surviving partner of Herrmann & Co., a citizen of New York, 
brought suit against the Henry Bower Chemical Manufacturing Com- 
pany, a corporate citizen of Pennsylvania, to recover damages for 
breach of contract. The trial resulted in a verdict for défendant. On 
entry of judgment on such verdict, plaintiff took this writ of errer. 

The proofs in this case tended to show that by written bill of sale, 
dated June 10, 1914, the défendant sold plaintiff 400,000 pounds of 
"prime yellow prussiate of potash (standard technical quality);" with 
an option for an additional 100,000 pounds, declarable April 1, 1915. 
The deliveries were to be "in equal monthly installments over the year 
1915." The bill of sale further provided: 

"Seller not llable for delays due to causes beyond thelr control, or for non- 
arrival of any shlpment lest In transit, or for causes, such as strlkes, lockouts, 
war and insurrection, flres, accidents, or the like, which may prevent or im- 
pede the manufacture or delivery of the merchandise herein contracted. In 
such event, shipments or deliveries may be suspended durlng the perlod re- 
quired to remove the cause of or to repair the damage, or until there is a 
normal production again." 

The proofs showed the seller made at its works in Philadelphia 
prussiate of potash, and that its principal ingrédient was carbonate 
of potash, which is practically an exclusive European product, and 
almost exclusively one of German make and export. For that reason 
the fulfillment of the contract was largely affected by the European 
war, and défendant, as a resuit, did not make the deliveries pro- 
vided by the contract. At the trial the court ref used plaintiff's point 
that: 

"The provision in the contract to the eflfect that the 'seller Is not llable for 
causes, such as * * • war, * * • which may prevent or impede the 
manufacture or delivery of the merchandise herein contracted,' relates solely 
to a war in the United States, or In which the United States is engagea or 
dlrectly concerned, and not to a war in which the United States is not thus 
engagea or concerned, between two or more other countrles, from one of 
which Is obtalned a supply of materials needed In the manufacture of the 
merchandise sold." 

We find no error in the refusai of the court to give this binding in- 
struction as to the construction to be placed on contract. Assuming for 
présent purposes, but without deciding, that the contract was for the 
sale of a spécifie article which was manufactured hère in America, and 
tliat the strikes, lockouts, wars, lires, accidents, and the like, guarded 
against in the contract, were such as were incident to the manufacture 
of the article in America, and not to the ingrédients, obtained else- 
where, from which such article was manufactured, we think that, in 
view of the construction given by the acts of both parties, it certainly 
did not lie in the plaintiff's power to ask the court to hold the contract 
did not apply to the European war. 

[1] Without discussing in détail the other assignments of error, we 
may say they group themselves around the several positions taken by 
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the plaintiff, namely, that it was the duty of the défendant upon the 
outbreak of the war to secure ail the carbonate of potash required to 
carry out ail thèse contracts the défendant then had, and that as to such 
carbonate of potash as the défendant could secure it was its duty to 
apply it to the plaintiff's contract, and not to prorate it with later made 
contracts. The proofs tended to show that, soon after the war broke 
out, Germany placed an embargo on the export of potash, but that 
this was afterwards Hfted to an extent which permitted such quanti- 
ties of potash to come through that it was obtainable on the mar- 
ket. Later the British Order in Council was made which prohibited 
the exportation of Gerrnan products made through neutral ports in 
neutral vessels, and there was proof that this ran the supply of potash 
to prohibitive priées. There was also proof tending to show that at 
ail times the défendant could hâve procured carbonate of potash at 
advanced, but not prohibitive, priées. AU of thèse proofs the court 
submitted to the jury, charging with référence to the defendant's duty 
to provide for a sufficient supply of carbonate to carry out the contract, 
as follows: 

"Now, where a party enters into a contract provlding for the delivery ol: 
certain articles of merchandlse, he Is obllged to use diligence to supply liim- 
self with sufficient quautities to carry out the terms of his contracts, if he 
can do that in the exercise of due diligence. * • * So that the questions 
for you to consider under ail the évidence are vvhether y ou are satisfied 
from the évidence that the défendant did use the diligence wliich I hâve state- 
ed, that is, the diligence which a reasonably prudent man, in good faith de- 
siring to carry out the terms of his contract, vvould exercise, In obtainlng 
supplies necessary to proceed with the manufacture and delivery of the 
prusslate of potash. * * • Now, there are différent degrees, perhaps, of 
diligence required of the défendant according to the circumstances at the varl- 
ous times. After the war broke out, it was the duty of the défendant to 
take notice that there was a condition of w'ar, and after the German embargo 
was laid, and after the British Order in Council, it was Its duty to take 
notice of those conditions, and at ail times during the war, if you flnd that 
there was reasonable ground for appréhension on its part that the source of 
supply of carbonate of potash would be eut off, and that it would be pre- 
vented or impeded in manufacturing or delivering under its contract — if you 
flnd that there was ground for that reasonable appréhension, then you would 
be justifled in flnding that it was its duty to provide itself through some other 
source with a sufficient supply to carry out the terms of the contract, and, if 
you flnd that It failed in the exercise of that diligence and due care, then 
the plaintiff would be entitled to recover damages for the différence between 
the market priée and the contract price which was named lu the contract be- 
tween the parties." 

In laying down this measure of a seller's obligation of preparatory 
preparedness to fill a contract, certainly the buyer had no ground to 
complain. 

[2] In regard to the obligation of the défendant to prorate among 
its contracts the court thus instructed the jury: 

"If, from the évidence, you détermine that the carbonate of potash which 
came into the defendant's possession, and the prusslate of potash which was 
bought and sold, should, in the exercise of diligence and reasonable prudence 
which a reasonably prudent man should exercise, hâve been apportioned in 
like manner to the contracts made before the beginning of the war, then as 
to any quantifies of prusslate of potash which should bave been devoted 
to the performance of the contracts with the plalntifE, the plaintiff would be 
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€ntitled to delivery of hls proportionate share of prusslate of potash out of 
such quantities, and to the extent that he was deprlved of those quantities he 
would be entltled to recover damages for the différence between the contract 
priée which he was to pay for the prusslate of potash, and the market priée 
at the tlme when such dellverles would hâve been due." 

The verdict having been for the défendant, the facts are settled 
that, in the face of excepted cause of war to which the contract was 
made subject, the défendant, in providing against the conditions caused 
by the war, in preparing to fiilfill the plaintiff's contract, and in pro- 
rating to the plaintiff such partial performance as it could, the défend- 
ant, as required by the charge, "did in good faith use ail reasonable 
means to perform." Such being the established facts, we find no in jury 
was done the plaintifï in the trial which warrants a reversai of this 
judgment. 

It is therefore affirmed. 



SIMON V. NEW ORLEANS, T. & M. R. CO. et al. 

(arcult Court of Appeals, Fifth Circuit. April 28, 1917.) 

No. 2973. 

1. Railboads <S=>192 — Foeeclosube or Mortgages — Sale — Peice. 

Where a railroad, having approxlmately 900 miles of road, falled to pay 
operatlng expenses and interest on about $3,500,000 of receivers' certlfl- 
cates during a very careful and well-managed receivership, a bid of 
$6,000,000 by a reorganizatlon committee was a fair price. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dlg. §^ 391, 634r-642.] 

2. Raileoads <g=192 — FoBECLostritE of Mobtgaqes — Objection to Sale. 

On the foreclosure of a mortgage on the N. railroad to seoure bonds of 
the F. railroad company, it was not sufficient ground for refusing to con- 
firm a sale to a bondholders' reorganizatlon committee that such commit- 
tee, in exchange for certain cash and securities, had agreed to forego 
any deflciency judgment against the F. company, where the facts did not 
indicate that, but for this agreement, the F. company, itself In the 
hands of a receiver, or its reorganizatlon committee, would bave been 
bidders, especially as the agreement could not deprlve an objecting bona- 
holder or the trustée of the right to a deflciency judgment. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 391, 634r-642.] 

ii. Raileoads <S=3l92 — Foeeclosube of Mortgages — Objection to Sale. 

Where the owners of 80 per cent, of the bonds secured by a railroad 
mortgage had joined in a plan of reorganizatlon, and it was still open 
to an objectlng bondholder, who was acting purely in bis own interests, 
and not for other minorlty bondholders, to join in such plan, a confirma- 
tion of a sale to a reorganizatlon committee would not be denied, and a 
recale ordered, merely for the purpose of coerclng the committee, by re- 
peated orders of resale, to pay such bondholder the par value of hls 
bonds. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 391, 634-642.] 

Appeal from District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Poster, Judge. 

Suit by the New York Trust Company against the New Orléans, 
Texas & Mexico Railroad Company. From certain orders denying him 

<S=>For other cases see sarae toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Icave to intervene, and overruling his objections to confirmation of a 
sale, JuHus Simon appeals. Affirmed. 

The following is the opinion of the District Court on opposition to 
sale, etc. : 

On July 8, 1913, the New York Trust Company, as trustée under a mort- 
gage securing an issue of bonds of the St. Louis & San Francisco Railroad 
Company, known as "New Orléans, Texas & Mexico Division first mortgage, 
gold bonds," of which $28,582,000 has been issued, fîled Its blll for the ap- 
pointment of a receiver for the New Orléans, Texas & Mexico Railroad Com- 
pany. A receiver was appointed and took over the opération of the property. 
Later, on July 31, 1914, a decree of foreclosure was entered. Owlng to the 
extraordinary flnancial condition existing In the United States because of 
the European war, It was eonsidered impracticable by ail parties in interest 
then before the court, and by me, to order the sale of the road at that tlme. 
On September 17, 1915, the order of sale was entered, and the date of sale 
fixed for November 15, 1915. On October 29, 1915, Julius Simon, a résident 
of Milwaukee, Wis., and owner of 50 of the sald bonds, of the par value of 
$1,000 each, asked leave to intervene to oppose the sale or to requlre the fixing 
of an upset priœ. On this pétition an order to show cause issued and 
was heard on November 5, 1915, by me, and the relief prayed for was denied, 
but the pétition was ordered flled and petitioner was allowed to intervene for 
the purpose of opposing the confirmation of the sale, if the price paid be 
eonsidered inadéquate, and his right to so do was reserved. 

The New York Trust Company then filed a pétition, suggesting error in 
allowing the filing of the pétition of Julius Simon, and praying that the 
order be resclnded and set aside, and on this pétition an order was entered 
on November 11, 1915, requiring Simon to show cause why his pétition should 
not be disallowed and stricken from the files. It was also ordered, pending the 
détermination of the rehearlng, that the clerk be directed to refuse for filing 
any other paper presented by the petitioner. After the entering of the order 
of November llth petitioner presented to the clerk what he termed an ansvver 
and cross-blll, setting up substantially the same issues as presented by his orig- 
inal pleadings, and asking, in addition to other relief, for the postpouement of 
the sale and the fixing of an upset price, which had already been denied. On 
the day of sale Simon appeared through his attorney and protested, and his 
protest was disregarded, and the master proceeded with the sale, and adjudi- 
cated the property to Walter F. Taylor and Cari A. De Gersdorfi: for the price 
of $6,000,000, and received as a deposlt a œrtitied check for 3 per cent, of the 
bid. 

The master reported the sale in due course, and his report was received on 
November 19, 1915. On November 27, 1915, the purchasers appeared through 
counsel and obtained an order for confirmation unless opposed in eight days. 
On December 7, 1915, Simon appeared and filed his opposition to the confirma- 
tion of the sale, setting up substantially that the sale was really to a re- 
organization committee of the bondholders, attackiug the fairness of the plari 
of reorganization, alleging the bidding was suppressed, because of an agreement 
between the reorganization committee and the reorganizers of the Friseo Rail- 
road, whereby, in eschange for certain cash and securlties, the reorganizanon 
committee agreed to forego any deficiency judgment against the railroad, and 
also setting up, as he had prevlously donc, that the value of the property sold 
was upwards of $41,000,000, but without praying that the sale be set aside and 
the property readvertised, but praying that the sale be not confirmed, except 
upon condition that the reorganization committee be compelled to pay him par 
and accrued interest for his bonds. It developed on the argument that this 
was expected to be done by the refusai of the court to confirm the sale, aiid 
the ordering of a new sale, and in turn the refusai to confirm that sale, and 
so on ad Infinitum, until the condition imposed would be complled with. 

[1] Regarding the value of the property sold, of course, It is utterly ridicu- 
lous to say that a railroad having approxlmately 900 miles of road, which 
durlng a very careful and well-managed recelvership has falled to pay opérât* 
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ing expenses and Interest on about $3,500,000 of recelvers' certificates, Is 
worth $41,000,000. Bvldentlt, petitioner's figures are largely based on flrst 
cost of the road and par value of stocks and bonds owned by the company, 
most of which are worthless. From my knowledge of the affalrs and condition 
of the road, gathered from a careful and constant supervision of the recelver- 
shlp, I should say that $6,000,000 is not a vile priée but, on the contrary, îs 
a very falr figure, everything considered. 

[2] With regard to the contention that the bldding had been suppressed 
by an agreement between the reorganization commlttee of the défendant 
Company and the Frisco Kailroad, vi^hile It is true that an agreement was 
entered into, substantially as set up In the pétition, vi'hereby the reorganiza- 
tion committee agreed to forego any defleiency judgment, it is not shown that, 
but for this agreement, either the Frisco road or its reorganization committee 
would hâve been bidders at the sale, and the inference to be drawn from the 
facts apparent in the record, of vsfhich I must take notice, is that under no 
condition would the Frisco Railroad, itself in the hands of a recelver, hâve 
been a bidder for its New Orléans, Texas & Mexico division, as the same had 
always been considered a liabllity rnther than an asset. Nor could any agree- 
ment between thèse two committees operate to deprlve the petltioner or the 
trustée of the right to a defidency .ludgment. The question of deficiency judg- 
ment does not corne up at this time, and need not be turther considered. 

[3] Begarding the alleged unfairness of the plan of reorganization proposed, 
without going into an analysis of same, it does not appear to me to be unfair. 
Necessarily, the road cannot be operated unless new capital is invested, and 
I am not prepared to say that the distinction made between the allotment of 
bonds and stocks to those particlpating In the buying of the flrst lien bonds 
and those not doing so is unjust. Furthermore, it is apparent that the 
organization of the committee is not a combination against the petltioner, for 
he was invited to join it more than two years ago, and this course is still 
open to him. If the combination is hlghly advantageous to those engaging in 
it, the petltioner may hâve ail of thèse advantages by complylng with the 
same conditions. 

The petltioner has cited a great many cases in support of his contentions — 
none, however, in which the courts hâve granted anything approximately the 
relief he asks. He relies mainly upon the cases of CJentral Trust Company v. 
Chicago, R. I. & P. Railroad Company, 218 Fed. 336, 134 G. C. A. 144 ; Louis- 
ville Trust Company v. Loulsville Rallway Company, 174 TJ. S. page 674, 19 
Sup. et. 827, 43 L. Ed. 11:30 ; Ballentyne v. Smith, 205 U. S. 289, 27 Sup. Ct 
527, 51 L. Ed. 803. In the flrst case cited the point considered was the right 
of an intervener to appeal from a decree denying him permission to file hls 
intervention; but it may be noted that the action there being taken was at 
the instance of 40 per cent, of the bonds, and a majority of the bondholders 
were objectlng. In Loulsville Trust Company v. Louisvllle Railway Company 
the allégation of the bill was that the stockholders of the road and the bond- 
holders had combined to sell the road and buy it in for their joint account, 
and so deprive other lien ereditors of their rights. Nothing of that sort ap- 
pears in this case. In the case of Ballentyne v. Smith the sale was set aside 
because it apjjeared conclusively that the property sold was worth seven times 
the amount of the bid. While such relief is not asked, I do not consider that 
the price hère bid is suflïciently less than the actual value of the property to 
warrant the sale being set aside for mère inadequacy. It is not attempted to 
be shown that on a resale the property would bring any more, and the only 
relief in fact wanted is to compel the purchasers by coercion to pay the petl- 
tioner par and accrued interest on his bonds. 

It is shown that the owners of $23,177,000 worth of bonds hâve joined with 
the reorganization committee — over 80 per cent. The petltioner Is In court 
purely for hls own purposes, and not on behalf of. the other minority bond- 
holders. I do not thlnk he is entitled to any such relief in a proceeding of this 
character as he prays for. The original order was intended to préserve peti- 
tioner's rights to object to the confirmation of the sale for Inadequacy of 
price or for any other légal reason. To that end it was perhaps unnecessary, 
but it certainly went no further. In my opinion, the rights of ail parties wlU 
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be best protected If the order of November 5, 1915, be now recalled and va- 
cated. Fetitioner bas not availed himself of his right to oppose the sale, but 
bas attempted to engraft another form of action, sul generis, on the proceed- 
ings heretofore had. 

His prayer for relief wlll be denled, and his pleadlngs dlsmlssed and ordered 
strieken from the files, wlthout préjudice to any rigbts be may hâve against 
the trustée, the St. Louis & San E'ranclsco Railroad Company, any so-called 
reorganizatlon committee, or any of Its members, in appropriate proceedlngs. 

Gustave Lemle, of New Orléans, La., and Walter L. Gold, of Mil- 
waukee, Wis., for appellant. 

Morgan M. Mann and Cari A. De Gersdorff, both of New York City, 
George Denegre, Victor Leovy, Henry H. Chaffe, Wm. C. Dufour, and 
H. Génères l3ufour, ail of New Orléans, La., and Frank Andrews, of 
Houston, Tex., for appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. We hâve carefully examined this record in the 
light of the oral argument and briefs, and we conclude that the trial 
judge correctly decided the case, and we concur with the reasoning in 
Judge Foster's opinion, found in the record. 

The decree appealed from is affirmed. 



GOELET V. MATT J. WARD CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 

No. 218. 

1. Limitation of Actions i®=>46(2) — Accrual of Cause of Action. 

Where plalutlfif found tenants to take defendant's property at the ex- 
piration of an exlstlng lease, but it was speclfically provided thàt such 
tenancy should not arise until and uuless the exlstlng lease terminated 
with ail its terms fully eomplled with, plaintifC's rlglit of action on a 
quantum meruit for its services did not accrue, and limitations dld not 
begin to run, until the terminatlon of the exlstlng lease, as It had no 
cause of action presently enforceable until that tlme. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 241.] 

2. Trial ©=3315 — Verdict — "Compromise Verdict." 

In an action on a quantum meruit for services as broker, a "compromise 
verdict" means one the resuit, not of justifiable concession of views, but 
of improper compromise of the vital princlples which should bave con- 
trolled the décision. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 740-742. 

For other définitions, see Words and Phrases, Second Séries, Com- 
promise.] 

3. Appeal and Ebbob <g=32(V4 — Review — Necessitt of Exceptions. 

A claim that the verdict was a compromise verdict need not be con- 
sidered, where it rests upon no exception taken at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1533- 
1535.] 

4. Appeal and Error <S=»263(1) — Review — Necessitt of Exceptions. 

A ruling dlrectlng the jury to allow Interest upon whatever verdict 

they should render could not be reviewed, where no exception was taken. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1516.] 

®=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
242 F.— 5 
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5. Interest <S=»19(1) — Right to Ijv'tebest — TJnliquidated Damages. 

In an action on a quantum meruit for services as broker, interest 
should not hâve been allowed; the damages being unllquidated. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. §§ 35, 36, 38, 40.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Matt J. Ward Company against Robert Walton Goelet. 
Judgment on a verdict for plaintiff, and défendant brings error. Af- 
firmed. 

Cai-y & Carroll, of New York City (PhiHp A. Carroll and Walter K. 
Earle, both of New York City, of counsel), for plaintiff in error. 
Albert I. Sire, of New York City, for défendant in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. This case is between the same parties and 
was brought as the resuit of our décision in Matt J. Ward Co. v. 
Goelet, 230 Fed. 979, 145 C. C. A. 173. The facts shown by the bill 
of exceptions are the same as were before us on the previous writ; 
but the cause of action is différent. 

This suit is to "recover upon a quantum meruit for services rendered 
to and accepted by" défendant below. 230 Fed. at page 982. The 
complaint allèges that the Ward Company introduced as customers or 
tenants for his premises certain persons to Mr. Goelet, who thereupon 
entered into negotiations with them and "owing to [Ward Com- 
pany's] efforts accepted said customers as his tenants." It is then al- 
leged that the "services so performed" by plaintiff below were "fuUy 
accepted by said défendant and were fairly and reasonably worth 
* * * $5,550." 

It cannot be denied that there was évidence sufficient to take the case 
to the jury tending to prove that the introduction alleged did take 
place ; that Mr. Goelet did accept the services of plaintiff, executed a 
lease to the persons introduced by plaintiff, and was informed by 
plaintiff that a commission was expected to be paid. There was 
also évidence as to the customary rate for commissions on similar 
real estate transactions in the city of New York. This pièce of busi- 
ness related to real property in Philadelphia. 

Plaintiff below had a verdict for $3,000, upon which interest was 
granted in pursuance of a direction by the court to the effect that what- 
ever verdict they should render would bear "interest f rom the date of 
September 1, 1910, when it was said this obligation accrued." 

The errors alleged and relied upon in argument are: (1) That the 
action is barred by the statute of limitations; (2) that the resuit 
reached by the jury was a compromise verdict and therefore illégal; 
and (3) that it was error to grant interest upon the verdict. 

[1] 1. Référence to our former opinion (in 230 Fed. 979, 145 C. C. 
A. 173) will show fuUy the facts on which the défense of the statute 
rests. Ward Company found tenants who would take Mr. Goelet's 
property at the expiration of an existing lease ; but it was specifically 
provided that such tenancy should never arise until and unless the ex- 

1Ë— sFor other cases see eame topic & KEY-NUMBER In ail Key-Numbered Dieests & Indexes 
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isting lease terminated, with ail its terms fully complied with. In othet 
words, there was to be no acceptance of the fruit of Ward Company's 
services as broker until the performance of several conditions précè- 
dent, which performance could not possibly occur before September 1, 
1910. 

It follows from this that plaintifï below had no cause of action pres- 
ently enforceable until September 1, 1910, and we so held on the previ- 
ous writ. This action was brought within six years from that date, 
viz. the earliest date when "the plaintifï first became entitled to main- 
tain [this] particular action." The statute began to run when plaintifï 
became entitled to sue. Cary v. Koerner, 200 N. Y. at page 259, 93 N. 
E. 979. The act (sections 380 and 382, Code Civ. Proc.) is not a 
bar because the "cause of action accrued" within six years of summons 
served. 

[2, 3] 2. Since plaintifï below sued, not upon an agreement to pay 
a specified sum of money, but for whatever the jury thought the serv- 
ices were worth up to $5,550, the expression "compromise verdict" 
must be taken as meaning "that it was the resuit, not of justifiable con- 
cession of views, but of improper compromise of the vital principles 
which should hâve controlled the décision." Simmons v. Fish, 210 
Mass. at page 572, 97 N. E. 106, Ann. Cas. 1912D, 588. _ While we per- 
ceive no reason for imputing such impropriety to the jurors, we need 
consider the matter no further, because it rests upon no exception taken 
at the trial. There was a "failure to apprise the trial judge of the 
point now raised." Springer, etc., Co. v. Falk, 59 Fed. at page 712, 
8 C. C. A. 224. 

[4, 5] 3. It is also true that no exception was taken to the ruling of 
the court which in effect ordered interest on the verdict. Therefore 
we cannot review it, although, since the damages were plainly unliqui- 
dated, the instruction was error. Stephens v. Phcenix Bridge Co., 139 
Fed. 248, 71 C. C. A. 374, and cases cited; also Excelsior, etc., Co. v. 
Harde, 181 N. Y. 11, 73 N. E. 494, 106 Am. St. Rep. 493. 

The judgment is affirmed, with costs. 



JAFFE et al. v. PTLE et al. 

In re STEELB, MILLER & CO. 

(Circuit Court of Appeals, Flfth Circuit. April 26, 1917.) 

No. 2955. 

BANKEUfTCT lS=>292 — ACTIONS AQAINST TBUSTEE — JURISDICTION. 

A trustée in banliruptcy brouglit anelllary proceedings in the Eastern 
district of Loulsiana, clalming ownershlp of certain cotton, and obtained 
a prelimlnary injunction against its removal from tlie court's jurlsdlction. 
Thereafter the cotton was delivered to certain foreign l)anks on forth- 
comlng bonds. Plaintiffs sued the trustée and the parties to such an- 
cillary proceeding to Impress a trust on the cotton, on the ground that 
it was purchased with money obtained from them by the bankrupt by 
fraud, and the jurisdlction was sustained on the theory that it was in 
the nature of an anelllary suit affecting property within the custody of 
the court. Held that, whUe this had probably become the law of tbe 

«=aFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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case, the court's Jurlsdiction could not be sustalned, where the an- 
cillary proceeding by the tnistee had terminated adversely to the trustée ; 
the bond having only been Intended to take the place of the cotton, and the 
foreign défendants having done nothing to subject themselves persoually 
to the court's jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 410, 41it, 
415, 416.] 

Appeal from the District Court of the United States for the East- 
ern District of Lotiisiana ; Rufus E. Poster, Judge. 

Suit by Max Jaffe and others against J. A. E. Pyle, trustée in bank- 
ruptcy of Steele, Miller & Co., and others. From a decree dismissing 
the bill, complainants appeal. Affirmed. 

The following is the décision of the trial judge on demurrer : 

In thls case the plalntifCs set out in their blll that by certain fraudulent 
practlces the bankrupt flrm of Steele, Miller & Co. got from them upwards of 
$68,000; that same constituted a trust fund in the hands of the said bank- 
rupts ; that subsequently, out of the trust fund, they purchased certain cotton ; 
and that thls same cotton came into the possession of this court by virtue of 
ancillary proeeedings In the sald bankruptcy. The bill prays that the cotton 
be Impressed with a trust In their favor to the extent of their elalm. 

In the other proeeedings in thls court, referred to in plalntift's' bill, the 
trustée of Steele, Miller & Co. proceeded against the identical cotton, claim- 
Ing the ownership, and a preliminary injunction against the transportatlon 
company issued, preventing its removal out of the jurisdiction of this court. 
This proeeedlug was In the nature of a stoppage in transita, enforced by in- 
junction, and to ail Intents and purposes the res was in the exclusive jurisdic- 
tion of this court, through its oflicer, the trustée In bankruptcy. Thereafter 
the cotton was delivered to certain French banks on forthcomlng bonds. 

On plaintiffs' bill, subpcenas issued by order of the court and were served on 
the solicitors of record of the trustée and of the French banks, and on tlie 
transportatlon company and its agent, ail of whom were parties in the other 
proeeedings. Service was made on the American Surety Company, surety on 
the forthcomlng bond, through its résident vice président. The American 
Surety Company bas flled a demurrer to tbe jurisdiction of the court ratione 
materlœ, and ail other parties défendant hâve flled limlted appearances, and 
subsequently pleas to quash the services, on the ground that they are not rési- 
dents of, nor represented in, the district. 

Plaintiffs are seeking to impress certain property in the custody of the court 
with a trust, and their blll is therefore in the nature of an ancillary suit. Oon- 
sequently this court has jurisdiction to hear and détermine the issues with 
regard to the property in question, and the subpœnas issued and served upon 
the solicitors for other claimants to the said cotton are purely in the nature of 
notices, and ample. In view of the spécifie relief prayed for. Nor docs it mat- 
ter that the actual property has been removed out of the jurisdiction of the 
court, as the forthcomlng bond stands In its place. Krlppendorf v. Hyde, 110 
U. S. 276, 4 Sup. et. 27, 28 L. Ed. 145 ; Murphy v. John Hofman Company, 211 
U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327. 

The demurrer of the American Surety Company and the pleas of the other 
défendants wUl be overruled. 

The opinion of the trial judge, dismissing the bill, is as follows : 

In this matter I entertained jurisdiction originally only on the theory that 
if Pyle, trustée, recovered in the suit then pending, entitled Pyle, Trustée, v. 
Texas Transport & Terminal Co. (No. 14,240, D. C.) 192 Ped. 725, the court 
would hâve ancillary jurisdiction by virtue of constructive possession of the 
res. While it is probable that my décision has become the law of the case, 
notwithstanding, I hâve had occasion to change my views. See Knanth. 
Nachod & Kuhne v. Latham & Co. et al., 219 Fed. 721, 135 C. C. A. 419. That 
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litigation havlng termlnated adversely to the trustée, the court bas nothing 
tangible to support its ancillary jurisdiction. Complainant contends, howeTCr, 
that he is not concluded by the décision against the trustée, and can obtain 
relief against the bond and the f oreign défendants if he proves his case. 

With thèse views I cannot concur. The bond was only intended to take the 
place of the cotton, and the foreign détendants hâve done nothing to subject 
themselves personally to the jurisdiction of the court. The défendants hâve 
shown that they are at heavy expense to pay the continuing premlum on the 
bond, and equity requires that the litigation be promptly termlnated. 
' The bill wiil be disinissed wlthout préjudice. 

The foregoing are the papers mentioned in the praecipe filed by the 

complainants. 

George T. Hogg, of New York City, and W. O. Hart, of New Or- 
léans, La., for appellants. 

Geo. Denegre, Victor Leovy, Henry H. Chaflfe, and Geo. H. Terri- 
berry, ail of New Orléans, L,a., for appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. We concur with the trial judge in the disposition 
ef this case. 
The decree appealed f rom is affirmed. 



In re F. & D. CO. 

(Circuit Court of Appeals, Second Circuit. April 10, 1917.) 
No. 227. 

Bankruptcy <g=>120 — Appointaient of Trustée — Eligibilitt. 

Under Bankruptcy Act .Tuly 1, 1898, e. 541, § 45, 30 Stat. 557 (Comp. St. 
1916, § 9629), providlng that trustées may be indlviduals compétent to 
perform the duties of the office, and resldlng or havlng an office in the 
judicial district within which they are appolnted, or corporations author- 
ized to act In such capacity, where no candidate for the office of trustée 
received the votes of a majorlty of creditors In number and amount, and 
the appointment of a trustée thereupon devolved upon the référée, a per- 
son otherwise qualifled was not inéligible because he was one of the un- 
suecessful candidates voted for by the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 185.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the F. & D. Company, bankrupt. On pétition by 
Marshall S. Hagar to revise an order (237 Fed. 895), reversing an or- 
der of the référée appointing him as trustée. Order reversed, with 
directions. 

Augustus H. Skillin, of New York City, for petitioner. 
Bogart & Bogart, of New York City (Jacob J. Lesser, of New 
York City, of counsel), for respondent. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 

e=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgest» & Inaeiei 
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WARD, Circuit Judge. At the first meeting five creditors, whose 
clairas aggregated some $32,000, voted for Marshall S. Hagar as trus- 
tée, while seven creditors, whose claims aggregated some $1,600, voted 
for Jacob J. Lesser. No candidate having a majority in number and 
amount of claims voted, there was no élection, and the référée ap- 
pointed Hagar trustée, who thereafter filed a bond and entered upon 
the administration of the estate. Subsequently a créditer filed in the 
office of the référée a pétition to review his order appointing Hagar, 
and, the same having come on for hearing, the District Judge reversed 
the order and appointed a new trustée. 

Section 45 of the Bankruptcy Act provides : 

"Trustées may be (1) Indlvlduals who are respectlvely compétent to perform 
the duties of that office, and réside or hâve an offlce in the judicial district 
withinwhich they are appointed,, or (2) corporations authorized by their char- 
ters or by law to act in such capacity and having an offlce in the judicial 
district withln which they are appointed." 

The District Judge expressly approved the character and integrity 
of Mr. Hagar, and stated as the sole ground for removing him that 
the référée should not hâve appointed one of the unsuccessful candi- 
dates. He said: 

"What thls action of the référée cornes to Is that he has appointed one ol 
the persons whom the creditors hâve demonstrated that they are unable to 
Select. Sueh an appointment by the référée is, in offect, overrldlng the clear 
Intent of the statute. For this reason the order will be reversed, and the 
court will appoint a new trustée." 

The intent referred to is probably that a majority of the creditors 
in number and amount is necessary to the élection of a trustée, and, 
neither of the unsuccessful candidates having had such a majority, it 
is to be assumed that neither was acceptable to the creditors. But the 
provision of the statute applies to an élection, and not to an appoint- 
ment by the référée or District Judge. There is no presumption 
against the character or fitness of the unsuccessful candidates when 
there is no élection by creditors, and while it may generally be wise 
not to appoint an unsuccessful candidate, we cannot assent to the 
proposition that they are inéligible. Such appointments were made 
in several reported cases, though no objection was raised on this ground. 
In re Richards (D. C.) 103 Fed. 849; In re Rosenfeld, Goldman & Co. 
(D. C.) 228 Fed. 921 ; In re Harry Rothleder (D. C.) 232 Fed. 398. 

The order is reversed, and, as the original appointment was proper, 
and should hâve been confirmed, there is no vacancy within section 44 
of the Bankruptcy Act (Comp. St. 1916, § 9628), and the court below 
is directed to reinstate the trustée appointed by the référée. 
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CHADELOID CHEMICAL CO. v. H. B. CHALMERS CO. et al, 
(Circuit Court of Appeals, Second Circuit. April 5, 1917.) 

1. Motions <©=542 — Renewal — Reconsideeation. 

Under Judleial Code (Act March 3, 1911, c. 231) S 128|, 36 Stat. 1134 
(Comp. St. 1916, § 1121), providing that, on appeal from interlocutory In- 
Junctlons, etc., the proceedings In other respects sliall net be stayed un- 
less otherwise ordered by the District Court, or the appellate court or a 
judge thereof, where, pendlng an appeal from an interlocutory decree 
orderlng défendant to assign certain patents and ail rights to damages and 
profits for infringement thereof to complainant, enjolning défendant from 
using the Inventions, or mailing, selling, or uslng the patented article, 
and orderlng an accounting, the trial judge denied a stay, except upon 
the giving of a bond, a Circuit Judge will not reeonsider the matter upon 
the renewal of the motion for a stay before hlm. 

[Ed. Note. — For other cases, see Motions, Cent. Dig. §§ 53, 54.] 

2. Appeal and Eerob <@=458(3)— Injunction i©=»134 — Stay oe Injxtnction 

Pending Appeal. 

The injunction would not be stayed pending the appeal, nor would 
complainant be enjoined from brlnging sults for infringement of the 
patents Involved pending the appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 2223, 
2224 ; Injunction, Cent. Dig. § 303.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by the Chadeloid Chemical Company against the H. B. Chal- 
mers Company and another. From an interlocutory decree, défend- 
ants appeal. On application to a Circuit Judge for an injunction and 
stay. Motion denied. 

William Houston Kenyon and Gorham Crosby, both of New York 
City, for appellants. 

Frederick S. Duncan, of New York City, for appellee. 

Before WARD, Circuit Judge. 

WARD, Circuit Judge. Judge Manton in this suit entered an in- 
terlocutory decree requiring the défendant H. B. Chalmers to specif- 
ically perform certain covenants in an agreement between him and 
other s of the one part and the complainant of the other part, and he 
further ordered the défendant H. B. Chalmers Company to assign to 
the complainant three patents and ail rights to damages and profits 
for infringement of the same. This has been donc. He further 
enjoined the défendant from using the inventions covered by the said 
patents, and from making, selling, or using the paint remover here- 
tofore made under the said patents and sold by the défendants under 
certain trade-names; and he further ordered the défendants to pay 
over to the complainant ail profits received by them, and damages 
sustained by the complainant by reason of such manufacture, sale, or 
use, and directed an accounting for the ascertainment of the same. 

Upon an application to stay the accounting Judge Manton directed 
that it should be stayed upon the défendants giving bond in the sum 

®=9For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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of $30,000 to pay anything that might be found due from them. The 
défendants hâve appealed to the Circuit Court of Appeals, under sec- 
tion 129 of the Judicial Code, from the interlocutory injunction. The 
section provides that: 

"Ttie proceedings in other respects In the court below shall not be stayed 
unless otherwise ordered by that court, or the appellate court or a jucJge 
thereof, durlng the pendency of such appeal." 

The défendants now renew before me the motion to stay the 
accounting pending appeal, and further mové that, pending appeal, 
the complainant be enjoined from bringing any action for infringement 
of said letters patent assigned to it, either against them or their cus- 
tomers, and finally that the injunction be stayed. 

[1] I hâve, of course, nothing to do with the merits of the case, 
and must take the decree to be right in ail respects; errors, if any, 
will be corrected on appeal. I think it bad practice to renew before 
me the motion to stay the accounting heretofore disposed of by Judge 
Manton, and his conclusion w^ill not be reconsidered. 

[2] The complainant having succeeded so far, I do not see any 
sufficient reason why it should be deprived, pending appeal, of its 
right to bring suits for infringement, or why the défendants should 
be relieved of the opération of the injunction until its appeal is de- 
cided, which may not be for six months. The hardships the défend- 
ants complain of, and which they wish to escape by help of the court, 
are the resuit of defeat. 

The motion is denied. 



STUMPF V. A. SCHREIBER BREWING CO. 

(District Court, W. D. New York. March 16, 1917.) 

No. leo-B. 

PaIiSNTS <S=î328 — Validity — Infringement. 

Claims 1, 2, 3, 4, and 8 of the Stumpf patent, No. 1,042,168, for an im- 
provement in steam engines, Uelâ viilid rnd infringed, but claim 18 
heli not infringed. 

In Equity. Suit by Johann Stumpf against the A. Schreiber Brew- 
ing Company. Decree for complainant for part of the relief sought. 

Bartlett & Chamberlain, of Buffalo, N. Y. (John P. Croasdale, of 
Philadelphia, Pa., and Cleon J. Sawyer, of New York City, of counsel), 
for plaintiff. 

J. C. Sturgeon, of Erie, Pa., and George E. Tew, of Washington, D. 
C. (Melville Church, of Washington, D. C, of counsel) for défendant. 

HAZEL, District Judge. The bill allèges infringement of United 
States letters patent No. 1,042,168, applied for April 18, 1908, and 
granted to Johann Stumpf October 22, 1912, for an improvement in 
steam engines. The patent is for a combination of old éléments, con- 
sisting of an engine cylinder, piston, inlet ports, exhaust ports, and 

®=3Por other cases see same toplc & KBY-NUMBER lo ail Key-Numbered Dlgests & Indexes 
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heating jacket, which, as complainant claims, operated in a new way 
and produced a new and useful resuit. 

The gênerai défense is noninfringement; the spécifie défenses being 
that the claims hâve been improperly broadened, that the substance of 
the invention is disclosed in prior patents and publications, and that 
no practical improvement resulted from the combination and arrange- 
ment of parts. The défendant is a user of an engine constructed by the 
Skinner Engine Company of Erie, Pa., which complainant claims sub- 
stantially embodies his invention. 

The characteristics of single cylinder engines of the counterflow and 
uniflow types hâve, of course, been known and understood by the 
skilled in the art for many years. In counterflow engines the steam 
enters the cylinder at one end, and, after expansion, returns with the 
piston out into the air through exhaust ports located at the same end 
at which it entered, while in the uniflow engine — the type of engine 
with which we are herein concerned — the hot steam enters the 
cylinder at one end, and, always flowing in the same direction, ex- 
hausts at ports located at opposite ends, or at points removed from the 
inlet end, after its energy has been practically expended; the exhaust 
ports being opened by the piston stroke. In engines of the condensing 
type, the steam is usually exhausted into a chamber having pressure 
lower than atmospheric; but, when operating as noncondensing, the 
steam is discharged, either into the atmosphère or into a chamber hav- 
ing pressure greater than atmospheric. In compound or multiple en- 
gines, two or more cylinders are commonly used, through which the 
steam flows in séries, with the resuit that initial condensation is great- 
ly reduced. The object of the patentée herein was primarily to elimi- 
nate loss of steam from initial condensation in single cylinder engines, 
as distinguished from compound engines, and to entrap and compress 
the dry steam remaining after expansion, so as to improve the thermal 
conditions of such engines. 

The first question is whether Stumpf discovered a new principle of 
opération. Upon the détermination of this question dépends the char- 
acter of the patent and the interprétation and scope of the claims, in 
view of the file wrapper and the prior art. It is practically conceded 
that ail the éléments of the claims in controversy, separately consider- 
ed, were old ; reliance being placed upon the new combination by 
which bénéficiai results were attained. It should be understood that 
cylinder walls ordinarily are comparatively cooler than the entering 
steam, owing to the moisture which has adhered thereto and absorbed 
the beat, and that the cylinder in turn absorbs beat from the steam after 
admission and as it expands in driving the piston, thus producing ini- 
tial condensation, which decreases the économie efîiciency of the en- 
gine. The patentée designed to keep the inlet end of the cylinder, in- 
cluding the cylinder walls, absolutely dry at ail times, during expan- 
sion, at the completion of the piston stroke, and while the expanded 
steam was exhausting, for at such times absorption of beat from the in- 
terior walls was most marked. To accomplish his object he placed 
heating jackets or chambers at the extrême inlet end of the cylinder, 
and exhaust ports around the center, away from the inlet end, to keep 
them cold and unafïected by the hot steam, and adapted an elongated 
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piston to îsolate the moisture from the hot zone after the expanded 
steam has exhausted through ports opened by the piston stroke. The 
elongated piston, not only controls the outlet port, or ports, but serves 
to protect the cylinder walls from the eflfects of the expanded steam by 
failing to contact the cylinder walls in its traveling, owing to clearance, 
with the resuit that the dry steam remaining in the cylinder after the 
expanded steam and the wet steam hâve been exhausted is compress- 
ed, on the retum stroke of the piston, against the hot inlet end, while 
the exhaust ports are covered by the piston, thus making it possible to 
intensify the steam beat at the inlet end, and almost entirely to prevent 
initial condensation. Of this the spécification says: 

"Means for brlnglng the worklng steam at the end of expansion Into layers 
of decreasing dryness toward the exhaust while the piston uncovers the ex- 
haust ports to let this wettest steam pass off, and then on the reversai of its 
motion covers the exhaust ports and retalns them covered while the cylinder 
heated, drier steam is trapped and compressed up to the Inlet end." 

It is believed that the patentée by bis adaptation improved thermal 
conditions in uniflow engines, secured increased expansion in a single 
cylinder, and made it practical to close the inlet valve before the pis- 
ton reached the full stroke, and in this way minimized steam losses. 
The spécification refers in détail to spécifie means for injecting steam 
into the annular chambers, or partial jackets, as they are called, 7 and 
8, connected with annular chambers Jl and 12 formed in projections 
from the cylinder covers to correspond in length to the distance of 
travel of the piston from the dead center to the cut-off. Thèse par- 
tial jackets are unlike the jackets commonly employed to entirely sur- 
round the cylinder for the purpose ofkeeping both the inlet and ex- 
haust ports heated, but they are distinct! vely heating jackets particu- 
larly for heating the end of the cylinder and the cylinder inlet. Cham- 
bers 11 and 1£ are provided with valves for admitting steam into the 
cylinder proper, and there are specified means for creating a hot zone 
at the inlet end and a cold zone at the exhaust ports, the latter leading 
into an annular space around the cylinder, which is partitioned from 
the inlet and heating covers or jackets by an unjacketed or unheated 
portion to create a cooling belt or space "in the neighborhood of the 
exhaust." 

The use of a long piston in an engine cylinder was not unloiown in 
the art, but the piston of the patent in suit — an elongated piston — was 
particularly adaptable for controlling the exhaust ports to prevent the 
exhaust of expanded steam from circulating in the botter space and 
for coacting with the essential features of engines operated upon the 
uniflow principle. The spécification also refers to intermediate ports in 
the walls of the cylinder (45, 1^6, ^7, and JfS) "for utilizing the exhaust 
steam," controUed by the piston and by automatic nonreturn valves {55, 
Fig. 2), and connected to pipes {52 and 53). 

We may now refer to the claims in controversy. The first, second, 
third, fourth, eighth, and eighteenth are relied upon. They read as 
f ollows : 

1. The comblnatlon with a steam engine cylinder having an inlet port and 
an exhaust port distant therefrom, of means for heating the steam withir 
the cylinder near the Inlet port, a relatively cold cbamber into which the 
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exhaust port leads, and an elongated piston worklng in the cyllnder and 
adapted to uncover the exhaust port as the piston nears the end of its working 
stroke and to keep said port closed and to cover and protect the adjacent in- 
terior portion of the cylinder during the remainder of its operating cycle. 

2. In combination with a cylinder having an inlet port at Its end and an ex- 
haust port intermediate in its length, means for heating the steam near the 
inlet end during the expansion and compression comprising a hot partial 
jacket at the inlet end of the cylinder, means for bringing the vvorking steam 
at the end of expansion into layers of decreaslng dryness toward the exhaust, 
comprising a cold exhaust steam belt around the exhaust ports and into 
whieh said exhaust ports open directly, said hot jacket and cold belt being 
spaced apart with an unjacketed portion of the cylinder extending between 
and means for allowing said wettest steam to pass ofC unheated at the end of 
expansion and to trap and corapress heated steam comprising an elongated pis- 
ton working in said cylinder and adapted to uncover said exhaust ports at the 
end of expansion and retaln said ports covered and the interior of the cylinder 
ont of connection with the exhaust belt during compression, substantially as 
deseribed. 

3. In a steam engine, the combination with a working cylinder having an 
inlet port at its end and separate exhaust ports and a working piston in said 
cylinder adapted to uncover said exhaust ports at the end of the working 
stroke and also to retain them covered during expansion and compression of 
the steam, of means for seeuring graduation of the steam in zones of driest 
steam near the inlet end and wettest steam near the exhaust ports consisting 
of a partial jacket al)out the inlet end of said cylinder and from which jacket 
said cylinder inlet port leads, a live steam supply pipe to said jacket and a 
valve controlling the admission of live steam from said jacket to the cylinder 
through said inlet port. 

4. In a steam engine in combination with a cylinder having exhaust ports 
therein and a piston working in said cylinder and adapted at and near the 
end of its working stroke to uncover said exhaust ports and during expan- 
sion and compression of the steam to retain said exhaust ports covered, means 
for seeuring graduation of the steam In zones of driest steam near the Inlet 
end and wettest steam near the exhaust ports consisting of a hoUow cover 
having a live steam Inlet port therein leadlng to the cylinder, a live steam 
supply pipe to said hollow cover, and a valve In the live steam port leadlng 
from said hollow cover to the cylinder for controlling the admission of steam 
to said cylinder. 

8. In combination with the cylinder of a uni-directional flow engine, a hot 
partial jacket on the inlet end of said cylinder and means for Insulating said 
hot jacket from the cold parts of the cylinder steam space. 

18. In a steam engine, a cylinder having steam inlet ports and also exhaust 
ports arranged at différent points axially In the cylinder, a working piston 
adapted to uncover said exhaust ports in its travel and means other than the 
vvorking piston for closing as desired ail the said exhaust ports except the last 
ports uncovered by the piston In Its stroke. 

It will be observed that claim 1 broadly spécifies means for keeping 
the steam hot near the inlet port, and includes the elongated piston for 
controlling the exhaust ports to protect the cylinder walls. Claim 2 
includes in combination a hot partial jacket at the inlet end and a cold 
exhaust steam belt spaced apart with an unheated part of the cylinder. 
In claim 3 is emphasized the création of température zones of driest 
steam near the inlet and wettest zones near the exhaust, while claim 
4 is for a jacket or hollow cover having a valve leading to the cylinder. 
Claim 8 refers to means for insulating the partial jacket from the cold 
belt, and claim 18 to means, other than the working piston, for cov- 
ering ail the exhaust ports "except the last ports uncovered by the pis- 
ton in its stroke." 
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Défendant claims that any novelty there may be in the patent ré- 
sides, first, in the particular construction of the annular chambers 11 
and 12 formed in cylindrical projections from the cylinder cover for 
the purpose of enlarging the space in the cylinder proper by counter- 
boring, and which it was contended required a long piston to corre- 
spond thereto ; second, in the auxiliary ports communicating with pipes 
between the inlet end and exhausts, and the feature of closing them 
with nonreturn valves and opening them when the piston moves for- 
ward to discharge a little of the expanded steam ; and, third, that in 
other respects the engine operated similarly to uniflow engines of the 
prior art. It is not believed, however, that the patent in controversy 
is limited to the actual construction described in the spécification. 

As defendant's expert has pointed out, not only were uniflow en- 
gines well known to the art, but at the date of the invention it was old 
to place exhaust ports in the center of the cylinder of a double-acting 
uniflow engine and at the extrême end away from the inlet end in a 
single-acting engine. Nor was it new to admit the steam at the initial 
piston stroke and exhaust the same through ports located at a distance 
from the inlet so that it would not return thereto. In the patent to 
Eaton, No. 17,142, for example, there is shown a long piston for con- 
trolling a central exhaust operating to cover and uncover the same ; 
but such patent disclosed no heating jacket at the cylinder head, and 
was utterly unable to achieve the results in suit. 

The Westinghouse patent. No. 240,482, has a hollow air cylinder, 
but it was unheated, being used merely to prevent heat radiation ; the 
steam being admitted through the hollow cylinder end. The principle 
of the patent in suit, however, was not disclosed or even suggested. 
While the drawings attached to the Westinghouse patent show a long 
piston for keeping the exhaust ports closed, except when the steam 
escapes, there nevertheless was a complète failure to appreciably de- 
crease initial condensation, owing quite likely to the absence of a 
heated jacket at the cylinder head — an essential feature of the Stumpf 
patent. 

The Willans patent approximates the patent herein considered, be- 
ing provided with a steam jacket at the inlet and a cold exhaust belt 
connected with the jacket by the intervening walls of the cylinder; 
but it is not anticipatory, as the piston élément in such construction 
was incapable of performing the functions of the elongated piston of 
the involved claims. The Willans engine piston was of a peculiar de- 
sign. It had a central valve located inside of the piston rod, which, 
on discharging the steam, communicated with both sides of the piston 
during its rèciprocation through the steam. The drawing. Figure 3, 
shows a single cylinder engine wherein a part of the steam is exhausted 
through middle ports, which are uncovered by the piston in its move- 
ments; but nevertheless the peculiar construction of the latter was 
such that it could cover the exhaust ports for only a brief time in its 
travel, and as it did not cover them for a longer period it was unable 
to accomplish the results of the Stumpf piston, which covered the ex- 
haust ports and kept them covered in its travel long enough to pre- 
vent the cold or expanded steam from flowing back to the hot zone. 
Opening the exhaust ports to allow the wet steam to escape, and then 
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quickly closing them to entrap the drier remaining steam, and com- 
pressing the same for reuse or intensifying the heat at the inlet end, 
were not suggested. Willans did not disclose the Stumpf combination, 
and his engine, though highly praised by the skilled in the art, was 
nevertheless unable to attain the superior economy in steam per horse 
power that was subsequently attained by the patent in suit. 

Neither Todd nor Brotherhood discloses the combination of élé- 
ments which were of the essence of the Stumpf invention, each lack- 
ing an essential feature, Todd the heating élément at the inlet end 
and the cold exhaust, while Brotherhood, by the use of a short piston, 
erroneously kept the exhaust ports open too long on the retum stroke, 
and hence failed in his efforts to eliminate initial condensation. 

Importance is attached to the Creuzbaur patent, No. 332,499, which 
describes a two-cyîinder uniflow engine with a steam jacket on the in- 
let end of the main cylinder and exhaust ports in the center, yet the 
patentée failed to use or disclose a piston capable of operating like the 
elongated piston of the claims in controversy, and he was unable to 
keep the exhaust ports closed long enough to prevent the expanded 
steam from permeating the hot cylinder walls; something Stumpf 
succeeded in accomplishing by adapting the elongated piston to coact 
with the exhaust ports to separate the hot and cold zones. 

Another citation is that of the Dawbarn British patent. No. 16,497, 
wherein the construction comprises a system of piping for heating the 
cylinder head and the annular chamber or jacket adjacent thereto; the 
heat being supplied from an outside water heater. The patentée wish- 
ed to prevent initial condensation, but, assuming his patent to hâve 
been more than a mère paper patent, I think the principle he employed 
was différent from that employed by Stumpf. By the former's adapta- 
tion the entire cylinder and the exhaust ports were heated, and the 
piston used was incapable of covering the exhaust ports on its return 
stroke, and of keeping the cooler exhaust from the hot zone. He ut- 
terly failed, because of the incapacity of the piston used by him, to 
successfully eliminate initial condensation. 

No single prior patent discloses the combination of a heated hol- 
low cylinder cover to create a dry zone coacting with central exhaust 
ports, to disperse the wet steam into cooler zones, in the intermediate 
space between the inlet and exhaust, and then with an elongated piston 
to control the exhaust ports during expansion and compression of 
the steam to protect the zones from each other. Accordingly, the com- 
bination of the claims was new and novel, and the fact that one, or 
more, or ail, of the éléments were old, is immaterial, as the patentée 
herein was the first to combine them for improving thermal working 
conditions in uniflow engines to enable a "high ratio of expansion to 
be carried out with maximum efficiency in a single cylinder," and he 
is therefore entitled to protection from infringement by uniflow en- 
gines operating in substantially the same way and accomplishing the 
same resuit. 

Defendant's expert, practically admitting that the combination was 
new, dénies that the claimed results were secured thereby ; but the rec- 
ord fairly shows, I think, that the invention was not without merit, 
and that the claimed results were in fact attained. While it perhaps 
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has not actually eliminated initial condensation, it has nevertheless 
decreased it, so that it may be said to be almost eliminated, and the 
évidence shows that the improvement makes it possible to operate 
the uniflow engine as economically as compound engines under like 
conditions. Hence it was not limited to a piston with extensions and 
peculiar forms of annular chambers, or to an annular chamber re- 
quiring that the cylinder head be recessed or counterbored to receive 
the piston. Thèse were simply matters of construction, and it makes 
no différence, in view of the scope of the claims, whether the cylinder 
head of the patent in suit was extended by counterboring, or whether 
the heating jacket was enlarged at the head, or decreased in size, or 
whether the piston was elongated by placing extensions thereon; it 
being obvious tliat the same results were attainable by mechanical 
modifications. 

Défendant has adapted in its engine the essential éléments of the 
combination under discussion, arranged in substantially the same way 
to get the same resuit as complainant when its engine is used as a 
condensing engine. Claims 1 to 4, inclusive, are for the basic in- 
vention, and are not avoided by adapting auxiliary valves on the un- 
der side of the cylinder to relieve compression, for even with such 
valves the major portion of the wet steam was exhausted through the 
central ports, and the drier part trapped on the return stroke of the 
piston. The said auxiliary valves are not opened in operating the en- 
gine as condensing, and ail the steam in the cylinder after exhaust is 
compressed to assist in keeping the inlet dry. 

Claims 2 and 3 are not limited to two partial jackets; but, even 
with such limitation, the défendant does not avoid infringement, as 
in its engine both such partial jackets or chambers are présent con- 
forming substantially to those of complainant. In defendant's engine 
the hot and cold zones are insulated by an air belt spaced apart from 
the major jacket or heated inlet end, and, as shown in the model, the 
cylinder head is recessed to give the piston clearance space, in its 
reciprocations, from the cylinder ends, precisely as in complainant's 
construction. 

Claim 8 is perhaps not as definite as it should be, but still I think 
the words "means for insulating said hot jacket from the cold parts 
of the cylinder steam space" imply keeping the piston head clear of 
the hot jacket. The spécification referring thereto substantially says 
that to further avoid loss of beat from the hot jacket the piston end 
is insulated from the hot surfaces and that "this is effected by pro- 
viding heads Jfl, 1(2, on the end of the piston, which heads are out of 
contact with the hot surfaces." 

Défendant contends, inter alia, that this claim was anticipated by 
the Creuzbaur patent, No. 332,499 ; but though such prior patent has 
an insulated piston, the insulation séparâtes the cooler parts only, and 
not the hot parts from the cold — the essential feature of complainant's 
patent. Even if the claim is limited to spécifie means, the défendant 
does not avoid infringement thereof , as its engine has substantially 
the same way of insulating the hot and cold parts, viz. by recessing 
the cylinder to surround a portion of the piston end. 
. Défendant also disclaims infringement of daim 18, It is shown 
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that in defendant's engine steam may be discharged in varying quanti- 
ties through the auxiliary ports, instead of through the central ex- 
hausts in operating the engine as a semi-uniflow engine, or as a com- 
bined uniflow and counterflow engine. Of course, any modifying im- 
provement, merely in the way of retarding compression, does not 
avoid infringement of the basic invention, as no new mode of opéra- 
tion resulted. I am impressed with the view, however, that the claim 
is lacking in definiteness, and that the spécification does not seem 
to support it. The thermal working condition of the uniflow engine 
did not dépend on valves disposed axially in the cylinder. Defendant's 
auxiliary exhaust port and its valve control are embodied in the Skin- 
ner & Williams patent, No. 1,033,280, dated July 23, 1912. Claim 18 
of the patent in suit was inserted by amendment dated July 30, 1912, 
though prior thereto the file v/rapper and contents show it originally 
as claim 15. Nevertheless I am of the opinion that such claim refers 
to ports with check valves for releasing only a small portion of the 
steam, possibly for feeding water heaters, as testified by defendant's 
expert witness Wadsworth. In any event the claim, in view of the 
prior patent to Schmidt for a somewhat similar valve, but one operat- 
ing more like defendant's, must be given a narrow construction only, 
and, so construed, defendant's engine does not infringe it. 

As heretofore pointed out, the défendant employs the combination 
in suit, and thereby establishes zones of dry and wet steam, the latter 
exhausting at ports removed as far as possible from the heated inlet, 
and a piston long enough to trap the dry steam, first covering the 
exhaust ports, and only af terwards opening the auxiliary ports merely 
to reduce the steam for compressing in noncondensing opérations, and 
has, I think, appropriated the invention embodied in the major claims 
herein. 

Exhibit 18 (Stumpf book), a copy of which was fîled in the Patent 
Office during the pendency of the apphcation, was received in évi- 
dence over objection by défendant to support the contention that the 
improvement in question was of great économie value and received 
immédiate récognition by the skilled in the art. I hâve not attached 
much weight to it, for with regard to the usefulness and value of the 
improvement I hâve altogether relied upon the oral testimony of com- 
plainant's witness Brown and the defendant's exhibit catalogue. 

A decree may be entered, with costs, in favor of complainant in 
conformity with this opinion, holding claims 1, 2, 3, 4, and 8 valid 
and infringed by the A. Schreiber Brewing Company in its use of 
the uniflow engine built by the Skinner Engine Company, and claim 
18 not infringed. So ordered. 
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STUMPF T. A. SCHREIBEE BREWING CX>. 

Pistrict Court, W. D. New York. May 5, 1917.) 

No. 160-B. 

1. War <s=>10(2) — Civil Rights and Remédies — Suspension dp Pkocebd- 

INGS. 

A plaintiff, who becomes an alien enemy, cannot continue an action at 
law or in equity, or institute further proceedlngs in tlie courts, untll 
the war is ended, save in certain exceptlonal Instances. 

[Ed. Note.— For other cases, see War, Cent. Dig. §§ 31-36.] 

2. Wab <S=»10(2) — Civil Rights and Remédies — Suspension op Pboceed- 

INGS. 

A Gtorman subject, reslding In Gennany and owning a patent, author- 
Ized an Amterlean citizen to grant licenses for the manufacture, sale, and 
use of englnes embodylng the patented devices, and to reçoive for his 
services as sales agent one-half of the recelpts from licenses and royal- 
ties; the agency to be irrévocable during the life of the patent. There- 
after he executed a power of attorney to such sales agent, authorizing 
him to sue for infringement of the patent. Suit was brought In the 
patentee's name, resultlng In a décision In his favor, on which no decree 
had been slgned or entered prlor to the President's war proclamation. 
Held, that the sales agency agreement did not operate as an asslgnment 
of the patent, and a suspension of proceedings could not be denied on the- 
theory that the sales agent was the real plaintiff, and the patentée only 
a nomînal plaintiff. 

[Ed. Note.— For other cases, see War, Cent. Dlg. i§ 31-36.] 

In Equity. Suit by Johann Stumpf against the A. Schreiber Brew- 
ing Company. On motion for suspension of proceedings pending the 
war with Gennany. Motion granted. 

Philipp, Sawyer, Rice & Kennedy, of New York City (Cleon J. 
Sawyer and J. J. Kennedy, both of New York City, of counsel), for 
plaintiiîf. 

William Macomber, of Buffalo, N. Y. (George E. Tew, of Wash- 
ington, D. C, of counsel), for défendant. 

HAZEL, District Judge. The complainant herein, Johann Stumpf,. 
Tesides in Berhn, Germany, and is a subject of the emperor of Ger- 
many. On March 3, 1913, he executed a power of attorney in writing 
to Edward N. Trump, a citizen of the United States, authorizing and 
empowering him to bring and conduct this action for infringement of 
United States letters patent No. 1,042,168 against the défendant cor- 
lx)ration, a citizen of the United States residing at Buffalo, N. Y. 
Neither the power of attorney nor the prior agreement of November 
15, 1912, between Stumpf and Trump, read on this motion, conveys 
any interest, title, or ownership of the Stumpf patent in suit, but mere- 
ly comprehensively imparts the right to grant licenses for the manu- 
facture, sale, and use in the United States, Canada, and Mexico of 
uniflow engines, erabodying the patented improvements and inchiding 
accessories, for which he or his assigna, the Stumpf Uniflow Engine 

<S=3For ottier cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgeats & Indexe» 
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Company, was to receive for services as sales agent one-half of the to- 
tal amount received from licenses and royalties, the remaining one- 
half to be paid to Stumpf until he had received one-half of the ex- 
pense of bringing the patents to issue in the United States, Canada, and 
Mexico. The sales agency was to be irrévocable during the life of the 
patent. This suit was instituted by Stumpf in his own name, and the 
action was decided in his favor; the décision being announced prior 
to April 6, 1917, the date of the proclamation of the Président declar- 
ing the existence of a légal war between the United States of America 
and the Impérial German Government. No decree has as yet been 
signed or entered. 

The gênerai rule of the common law of England is that an action 
is not maintainable during the continuance of a war by or on behalf 
of an alien enemy without the permission of a statute, proclamation, 
letters of safe conduct, or license from the king. This rule was rigid- 
ly followed for centuries before the War of 1812 between the United 
States and England. A few exceptions to this rule were later recog- 
nized and applied by the courts of England, as, for instance, where 
commerce was continued among the nations at war, or where the plain- 
tiflf in actions for debt became an alien enemy after verdict and judg- 
ment. In such cases, contracts and suits at law based upon them were 
permitted by international law, as distinguished from the common law, 
and the sole inquiry was whether the plaintifï was persona standi in 
judicio, and, if he was, according to the broad doctrine of Bynkershoek, 
the courts were open to him to redress his grievances. 

In Crawford v. The William Penn, Fed. Cas. 3,372, Circuit Justice 
Washington in the year 1815 approved the strict rule of the common- 
law courts of England, and the syllabus states that an alien enemy, if 
beneficially interested in the suit, could not maintain it even by his trus- 
tée, who was not an alien. In Mumford v. Mumford, Fed. Cas. 9,918, 
decided in 1812, it was broadly held in a suit in equity that the com- 
plainant, a subject of the United Kingdom of Great Britain and Ire- 
land, had become an aUen enemy résident within the realm since the 
suit was begun, and that therefore the courts of this country were not 
open to him. In Hangar v. Abbott, 6 Wall. 532, 18 L. Ed. 939, an ac- 
tion brought after the Civil War on a debt, the défendant pleaded the 
statute of limitations, and the question arose whether the statute of 
limitations was suspended during the time the courts of the seceding 
states were closed to citizens loyal to the Northern States. The Su- 
prême Court says: 

"War, when duly declared or recognized as such by the war-maklng power, 
importa a prohibition to the subjects, or citizens, of ail commercial Intercourse 
and correspondence with citizens or persons domiciled in the enemy country. 
Upon this princlple of public law it is the established rule, In ail commercial 
nations, that trading with the enemy, except under a government license, sub- 
jects the property to contlscation, or to capture and condemnation." 

In Caperton v. Bowyer, 14 Wall. 216, 20 L. Ed. 882, the Suprême 
Court stated that the rule that, subséquent to the commencement of 
hostilities, enemy creditors were incapable of prosecuting any action 
in the tribunals of the other belligerents until after the restoration of 
peace was universal and peremptory. See, also, Levy v. Stewart, 11 
242 F.— 6 



S2 242 FEDERAL EËPORTEK 

Wall. 244, 20 h. Ed. 86; Hutchinson v. Brock, 11 Mass. 119; Bell 
V. Chapman, 10 Johns. (N. Y.) 183. 

It is true, as contended, that in the year 1808 in England the court 
refused to stay a judgment and exécution in Vanbrynen v. Wilson, 9 
East, 320, which was an action at law, on objection that plaintiffs after 
verdict became alien enemies; but I do not understand from that 
décision that the principle of Le Bret v. Papillon, 4 East, 502, enun- 
ciated in 1804, that an action commenced by a plaintifï who afterwards 
becomes an alien enemy cannot be continued during the war, has been 
overruled. A number of analogous cases hâve arisen in England 
since the beginning of the présent war, and it has been quite uniform- 
ly held that actions instituted by plaintiffs afterwards becoming alien 
enemies must be suspended until peace is declared. Actien Gesellschaft 
fur Anilin Fabrifation in Berlin and Mersey Chem. Works, Ltd., v. 
Levinstein, Ltd., [1915] W. N. 85; Porter v. Freudenberg, [1915] 
1 King's Bench, 857. Complainant contends that the suspension of 
thèse cases, or some of them, after the déclaration of war, was due to 
the enactment by Parliament of the Trading with the Enemy Acts and 
Orders in Council on September 9, 1914, but I do not so understand. 

[1, 2] The décisions of the courts of this country herein cited seem 
to me explicitly to détermine that a plaintiff who becomes an alien 
enemy cannot continue an action, either at law or in equity, or insti- 
tute further proceedings in our courts, until the war is ended, save in 
exceptional instances, as, for example, where commerce is continued 
between the nations at war, or where it is shown that the alien enemy 
is only a nominal plaintiff, or the coplaintiff of a nonbelligerent, who is 
a substantial plaintiff, or a denizen or inhabitant of the United States. 
Actien Gesellschaft, etc., v. Levinstein, Ltd., supra. Hence, if Stumpf 
was merely the nominal plaintiff herein, and a citizen of this country 
was the actual plaintiff, this action should not be suspended. The ar- 
gument upon this point is that the sales agreement with Trump operat- 
ed as an assignment of the patent in suit, but with this view I do not 
agrée. 

The agreement plainly created an agency to grant licenses to manu- 
facturer and vend the improved engines, nothing more. It makes no 
différence that by its terms it was irrévocable between the parties. It 
certainly did not carry with it the right to enforce a monopoly in 
equity in the name of an alien enemy and to prosecute an accounting 
for the recovery of profits, a proceeding which might necessitate com- 
munication with Stumpf, or even the taking of testimony in Germany. 
Besides, in my opinion, it is doubtful whether the agency agreement in 
question continues operative, regardless of the intentions of the par- 
ties thereto. 

Fritz Schulz, Jr., Co., Inc., v. Raimes & Co., 164 N. Y. Supp. 454, an 
action for debt recently decided by Judge McAvoy of the City Court of 
New York, is distinguishable from the présent case, as there the plain- 
tiff was an American company. Suspension of the action was asked 
during the war on the ground that the shareholders of the company 
were mostly alien enemies, but the court properly held that, as the 
plaintiff was incorporated hère, it was a citizen of the state in whicH 
it was incorporated, and an entity apart from its shareholders. 
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The motion îs granted, and the proceedings herein are suspended 
until the United States of America shall establish a condition of peace 
with Germany. So ordered. 



SMITH V. BARNETT et al. 

(District Court, W. D. New York. March 21, 1917.) 

No. 195-B. 

1. Removal of Causes <®=5l9(5) — Causes Akising Undbb Fedeeal Laws. 

A suit by the receiver of a railroad Company to enjoin. défendants from 
carrying out a consplracy to injure sucli eompany by dlvertlng traffic 
from its road, etc., was not removable under Judicial Code (Act Marcli 3, 
1911, c. 231) § 28, 36 Stat. 1094 (Comp. St. 1916, § 1010), as a suit arlsini; 
under the Constitution and laws of the United States, because the bill 
alleged a contract regarding) the routing of traffle, the valldlty of whlcli 
might dépend upon Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 
379, as the relief demanded was uot dépendent upon any right glven com- 
plainant by the Constitution or laws of the United States, and a fédéral 
défense is not a cause for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 41.] 

2. Removal ok Causes <S=349(3) — Sepaeablb Conteoversy — Joindeb of Pak- 

TIES. 

In a suit by the receiver of a railroad company against indlvidual citi- 
zens of New York and Pennsylvania corporations to enjoln the carrying 
out of a conspiracy to Injure the railroad company by diverting trattic 
therefrom, in the absence of any substantial claim of a fraudulent joinder, 
there was no separable coatroversy between plalntifE and the Pennsylvania 
corporations, authorizing a removal under Judicial Code, § 28, where plain- 
tifC had elected to sue the parties jointly, and had charged them with 
confederating together to Injure the railroad company, thereby charging 
the indlvidual défendants with a liability which they could not escape by 
relinquishing their office, employment, or agency in the défendant corpora- 
tions. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 97.] 

In Equity. Suit by Frank SulHvan Smith, as receiver of the Pitts- 
burg, Shawmut & Northern Railroad Company and the nlortgaged 
properties of the Shawmut Mining Company and the Kersey Mining 
Company, against James R. Barnett and others. On motion to remand. 
Motion granted. 

Alton B. Parker, of New York City (Alexander Miller, of New 
York City, of counsel), for plaintiff. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y., for défend- 
ants. 

HAZEL, District Judge. This action in equity was begun in the Su- 
prême Court of New York to enjoin the défendants from carrying out 
or continuing a conspiracy to injure the Pittsburg, Shawmut & North- 
ern Railroad Company (hereinafter called the Northern Company) in 
its transportation business by diverting traffic therefrom and by wrong- 
fully lowering the value of its securities, thus causing irrémédiable 

Ss^^For other cases ses same topic & KEY-NUMBHÎR la ail Key-Numbered Dlgests & Indexes 
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damage. The défendant corporations are citizens of Pennsylvania, 
while the individual défendants are citizens and résidents of this state. 
The action was removed to this court, and the plaintiiï now moves ta 
remand. 

The particular grounds for removal alleged in the pétition are, first, 
that the existence of a fédéral question relating to an oral contract be- 
tween the complainant Smith, as receiver, and one Hubbard, now de- 
ceased, which eventuated in a contract between said Smith and the de- 
fendant corporations by which traffic was to be routed over the Hne 
of the Northern Company, is shown on the face of the bill ; and, sec- 
ond, that the individual défendants were not necessary parties, although 
the bill avers participation by them in a conspiracy to break such con- 
tract. It is unnecessary to give an outline of the paragraphs of the 
bill, as its object and purpose will, I think, be understood from what 
is stated herein. The contention by complainant is that the bill re- 
cites facts and circumstances which make the action one in tort and 
not in contract, and that, as there is no adéquate remedy at law, the 
défendants should be restrained from carrying out and continuing the 
conspiracy, and, further, ihat the individual défendants be enjoined 
from violating the contract particularized in the bill. 

[1] 1. The first question is whether the suit is one arising under 
the Constitution or laws of the United States, and removable on that 
ground under section 28 of the Judicial Code. Défendants contend 
that the Interstate Commerce Act substantially régulâtes the routing 
of traffic over railroad lines, and that therefor this cause is governed 
by such statute, with the resuit that the contract between Smith and 
Hubbard relating to routing of traffic over the Northern Company was 
void, as its effect was to deprive shippers of the right to direct the 
routing of their commodities, and that under the laws of the state of 
Pennsylvania, which forbid discrimination in transportation, the rout- 
ing of coal from the mines is controlled by the shipper, and hence that 
the Pittsburg & Shawmut Railroad Company (hereinafter called the 
Southern Company) could not lawfully route the traffic over the lines 
of the Northern Company, as specified in the contract. I am unable 
to agrée with the défendants as to the character of the bill. No féd- 
éral question is presented by it, and a fédéral défense has never been 
considered to be a cause for removal from a state court to a fédéral 
court. Whether a statute or law of the United States is involved in an 
action must be ascertained from the allégations contained in the déc- 
laration. It does not appear from the bill that the relief demanded is 
dépendent upon a right given complainant by the Constitution or the 
laws of the United States. 

In Re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 L. Ed. 873, it was 
expressly held by the Suprême Court of the United States that, though 
a défendant in a state court may set up a défense based on fédéral 
rights which, if denied, reserves to him the right of review by the 
former court, yet, unless such rights appear in the déclaration, the 
case is not removable to the District Court of the United States. See, 
also, Arkansas v. Kansas & Texas Coal Co. and San Francisco Railroad, 
183 U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144. Even if the action were 
brought under state statute, it would not be ground for removal. Rai- 
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ya Market Co. v. Armour & Co. (C. C.) 102 Fed. 530; Houston & Tex- 
as Central R. R, Co. v. Texas, 177 U. S. 66, 20 Sup. Ct. 545, 44 L. Ed. 
673. 

It is quite likely that the act to regulate commerce and the rights 
thereunder reserved to an interstate shipper of commodities may hâve 
an important bearing on the trial upon the validity of the contract be- 
tween Smith and Hubbard, but this probability does not constitute a 
ground of removal because of the présence of a fédéral question. 
Murray v. Chicago & N. W. Ry. Co. (C. C.) 62 Fed. 24; Thê Dalles 
& R. Ferry Co. v. Hendryx (C. C.) 189 Fed. 266. The rule is suc- 
cinctly stated by Judge Taft in Shields v. Boardman (C. C.) 98 Fed. 
455, wherein he says: 

"It would seom that the plaintIfE must claim a right under the fédéral Con- 
stitution or lans, and seek to vindicate It in the action brought, before it 
becomes suliject to the fédéral circuit court jurisdiction." 

Such is not the object of the bill under considération. 

[2] 3. Nor hâve vve herein a separable controversy wholly between 
citizens of différent states. By section 28 of the Judicial Code two 
concurrent conditions of removal are presented, to wit, that the con- 
troversy be wholly between parties of différent citizenship, and that 
such controversy be capable of détermination between them. The' 
salient features of the bill hâve been carefully considered, and the 
conclusion is reached that this action is brought essentially in tort 
against corporations and individuals named as joint wrongdoers, that 
plaintiff has elected his remedy to sue jointly, and not separately, and 
that accordingly, in the absence of a substantial claim of a fraudulent 
joinder to prevent removal, no separable controversy is herein involv- 
ed. Ala. Gr. So. R. Co. v. Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 
50 L. Ed. 441, 4 Ann. Cas. 1147; Wecker v. National Enameling Co., 
204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757. Al- 
though it is not absolutely necessary that ail the parties confederating 
and conspiring to injure the plaintiff by their acts should be before the 
court, still, in view of the élection to proceed against the cofispirators 
jointly, the controversy cannot be removed to this court. 

Défendants attach importance to Geer v. Mathieson Alkali Works, 
190 U. S. 428, 23 Sup. Ct. 807, 47 L. Ed. 1122, in support of the claim 
of a separable controversy. There the action was by a stockholder 
against a foreign corporation and certain of its creditors, to set aside 
a conveyance because of fraud and conspiracy. The case was removed 
to the United States Circuit Court, and remand was denied. Upon 
appeal to the Suprême Court, it was decided that the controversy was 
separable, as the transfer of properties by the corporation was dis- 
tinct from the relief demanded by the individual défendants by way of 
an accounting. But that case is distinguishable, I think, from the case 
at bar. There the directors were obviously merely nominal parties as 
to the fraudulent transfer of property by the corporation, and the 
wrongful acts which they are charged with having committed were 
corporate acts jointly committed by them in their capacity as directors. 
The décision seems to hâve found logical basis in the fact that, if one 
«f the directors were to resign after institution of the suit, he would 
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cease to be a proper party thereto, as his conspiring was donc at the 
instanci of the corporation. The Suprême Court, however, said : 

"This would not be the case where he was made a party défendant, jointly 
wlth tlie corporation of whldi he was an oHlcer, for the puriwse of obtalnlng 
some spécifie relief agalnst him on a Personal liablUty." 

So hère the bill charges the défendants with confederating together 
to injure complainant in its business as a common carrier — a charge 
against ail of the défendants jointly for the purpose of holding them 
liable for their wrongful acts, a liability personal in its nature — and the 
individual défendants cannot escape responsibility by relinquishing 
their office, employment, or agency in the défendant corporation with 
which they are connected. In this sensé they are merely nominal par- 
ties, but their participation in the asserted wrongful acts is so inter- 
woven as to render it proper that the controversy be decided as a 
whole. St. L. & S. F. Ry. Co. v. Wilson, 114 U. S. 60, 5 Sup. Ct. 738, 
29 L. Ed. 66. 

3. This is not an action to enforce spécifie performance. Although 
this court is not called upon to détermine the question, it is believed 
to be doubtful whether, in view of the asserted agreement between 
Smith and Hubbard, and the contract by estoppel with défendant cor- 
porations, an action for spécifie performance is at this time maintain- 
able. The presumption is not entirely inapt that the pleader did not 
design to enforce spécifie performance of a contract created by estop- 
pel. The acts to be performed under the contract were by their nature 
continuons, extending over a period of years, and were not possible of 
performance by a single défendant. Their performance required co- 
opération on the part of ail the défendant corporations, together with 
acts by transportation médiums, demanding supervision and services 
of a peculiar character by individuals, to the end that the business of 
both the Northern and Southern Companies, the old and the new, 
should pecuniarily benefit the holders of the securities, as specified in 
the bill, and until the Shawmut Systems should be combined. 

, Défendants criticized the bill for indefiniteness and multifariousness, 
but with this we are not concerned on an application for remand. Some 
confusion, it is true, has arisen from the nature of the relief demanded 
by way of spécifie performance; but, if such relief was demanded, I 
am persuaded that it was incidental only to the gênerai relief prayed 
for — a discontinuance of the conspiracy by the injunctive power of the 
court. 

The motion to remand is granted. 
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STANDARD COMPUTING SCALB 00., Limited, v. FARRELL, State Super- 
intendent ot Weigtits and Measures. 

(District Court, S. D. New York. January 8, 1916.) 

Commerce "SsaS? — Constitutionai, Law <g=5207(2), 296(2) — Weights and 
Measukes <S=32 — State Régulation— Constitutionalitt. 

A mie promulgated by the superintendent o£ weights and measures of 
New York tiiat ail combination sprlng and lever Computing scales must 
be equipped witb a device wMch automatically compensâtes for changes 
in température, is not in violation of the constitutionai rights of a non- 
reaident manufacturer of scales which hâve no such automatic compen- 
sating device, and, a.ssuming it to be authorized by the statutes of the 
State, its enforcement may not be enjoined by a fédéral court. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 72-76, 88, 90, 
92-102; Constitutionai Law, Cent. Dig. §§ 629-632, 825-829, 838; Weights 
Bnd Measures, Cent. Dig. § 2.] 

In Equity. Suit by the Standard Computing Scale Company, Lim- 
ited, against John F. Farrell, as State Superintendent of Weights and 
Measures of the State of New York. Bill dismissed. 

Herbert C. Smith, of Brooklyn, N. Y.^ for complainant. 
The Attomey General of New York (Edward G. Griffin, Deputy 
Atty. Gen.), for défendant. 

HOUGH, District Judge. Mr. Farrell, in his capacity as superin- 
tendent of weights and measures of this state, has promulgated the 
f ollowing rule : 

"Automatic Computing Scales. 

"AU combination spring and lever computing scales must be equipped with 
a device which will automatically compensate for changes of température at 
zéro balance, and throughout the whole range of weight gradations." 

The scale referred to is "spring," because the load of the article to 
be weighed stretches an elastic (usually a helical) coil of steel, which 
in turn opérâtes an indicator that cornes to rest over figures indicative 
of weight; it is "lever," because the spring is directly affected by a 
lever on which the thing weighed proximately opérâtes; it is "com- 
bination," because the spring and lever are united in the mechanism; 
and it is "computing," because the indicator apparatus is so arranged 
that, within the limits of weights and priées for which it is contrived, 
one glance at a printed card, which is part thereof, shows, e. g., not 
only that the customer has obtained 91/2 pounds of something, but 
what he owes for it at 8 cents a pound. 

In any contrivance which dépends for efficiency upon the elasticity 
of métal, there is an élément of error introduced by changes of tem- 
pérature. In such an apparatus as the scale under considération a 
popular description of such capacity for error is to say that the spring 
"stiffens up" in cold weather and relaxes or loosens in warm weather. 
When a computing scale ultimately dépends for its proper function 
upon such a spring, it is obvions that an erroneous weight produces an 
increasingly erroneous price, as the amount bought becomes greater. 

Even if the percentage of error for ail weights within the capacity 

<Ê=»For otber cases see same topio & KEY-NUMBER In ail Key-Nubibered DigestB & Indexes 
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of the scale remains constant (which is not always the case), most 
springs will stretch more in proportion for the first few pounds of 
weight applied to them than for the last pounds for which they are 
designed. From this it follows that (for example), if a Computing scale 
be designed for weights up to 40 pounds and priées up to $1 a pound, 
the lines on the indicator chart will grow doser together as the limit 
of weight or price, or both, is approached. Therefore, even with a 
constant percentage of error through the whole range of opérations, 
the proportionate amount of indicated untruth may grow greater as 
the weight increases. There are many other reasons why a spring 
scale, or any other scale, may develop inaccuracy, besides changes of 
température. Upon them it is unnecessary to dwell. There is such a 
thing as automatic compensation for error induced by température 
variations. The only compensating method shown to the court is cov- 
ered by a patent and owned by a scale manufacturing company. It 
functions by using the différent rate of contraction or expansion of 
différent metals to produce less or more tension upon the weighing 
spring as the condition of the thermometer may require; the scale 
being balanced and adjusted at a given température with the com- 
pensating metals in known positions. 

So far as shown, this method of compensation is accurate, but slow ; 
that is to say, it will take perhaps some hours to get a scale, which 
has gone wrong through a drop in the température of say 30 degrees, 
to again become accurate. But it is impossible to prevent the opéra- 
tion of this automatic corrector, except by such crude devices as in- 
serting a bar or stick in the scale to prevent its operating at ail. 

The complainant has no automatic compensation upon its scale, 
but it has a mechanical compensator. The fact that the scale is no 
longer true is shown by an examination of the indicator card. If 
that error is caused by expansion or relaxation of the spring, it can 
be corrected by increasing or diminishing the tension vipon that spring, 
by turning a screw. This correction can be made instantly, and in 
the hands of an honest and even reasonably intelligent owner I see nO' 
reason why complainant's scale is not as good, and more easily cor- 
rected, than a machine containing an automatic device of the kind 
above roughly described. 

But it is also proven to be true that the same mechanical device with 
which an honest man will correct complainant's scale for variations 
caused by température can be easily used by a dishonest, or perhaps 
even an ignorant, owner to apparently correct inaccuracies of the 
scale which hâve no relation whatever to atmospheric change. The 
same turn of the same screw which properly produces correspondence 
between two marks on the indicator face after a sudden drop or rise 
of température will also produce an apparent correctness when the 
température has remained constant, but (for example) the spring has 
suddenly and permanently weakened. 

It is therefore true (and this is found to be the basis or reason for 

. defendant's action) that a spring scale without automatic compensation 

for atmospheric changes is more easily and with less likelihood of 

détection manipulated against a customer than is a similar scale with. 

automatic protection. 
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The theory of tliis bil] is simple, and single, viz. : That the superin- 
tendent's rule as above quoted is an invalid (i. e., unconstitutional) at- 
tempted exercise of the police power, in that it unjustly discriminâtes 
between the complainant's scale and the scales of other manuf acturers. 
Section 10, art. 1, Constitution U. S. It is alleged also to violate the 
Fourteenth Amendment of said Constitution, and to interfère with 
intcrstate commerce. The prayer of the bill puts in a considérable 
variety of ways the demand that défendant cease to interfère with or 
prevent "county sealers" from bestowing approbation upon complain- 
ant's scales. 

What has actually happened is this: There is a considérable body 
of statute law in New York relating to weights and measures. By 
that law the offices of county and city "sealers" are established. Thèse 
officiais are not appointed by the défendant, nor removable by him. 
They are charged with the duty (inter alia) of examining weights and 
measures within their cities or counties at stated intervais, and when 
the same are found to correspond with the state standards the sealers 
"shall seal and mark such weights and measures with the appropriate 
devices." General Business Law, art. 2, § 15, as amended in 1910 
<Uw_s 1910, c. 187). 

It is not obligatory upon the défendant to seal anything, though hc 
must at least once in two years visit the various cities and counties 
of the State (either personally or by deputy) and inspect the work of 
the local sealers, and in the performance of this duty of inspection 
""he may inspect the weights, measures, balances or any other weigh- 
ing or measuring appliances of any person, firm or corporation." Sec- 
tion 11. But no where in the statutes is there to be found any spé- 
cifie authorization conferred upon the state superintendent permitting 
him to give definite and detailed instructions to city and county sealers 
as to what particular form of weighing or measuring device they shall 
approve or shall disapprove. 

It is proven (human nature being what it is) that the officiai seal 
placed by local sealers upon this or that weighing or measuring ap- 
paratus is looked upon with great respect by the purchasing com- 
munity, whether that phrase means the persons who buy scales or 
those who buy what is weighed. It is a very serious handicap upon, 
if not almost a complète prohibition of, successful selling of any given 
scale in the state of New York, that it cannot obtain the approval of 
the local sealers. 

Not ail of the city and county officiais hâve recognized the validity 
of the rule first above quoted, but most of them hâve done so, and 
they now refuse to seal any spring and lever Computing scale that has 
not an automatic compensation for changes of température. This has 
become known, plaintiff's sales hâve fallen oflf, persons who bought 
scales on the installment plan are refusing to pay, and I think it is 
proven that what was prior to the promulgation of this rule a fair 
market for plaintiff's scales in this state has ceased to exist. The ob- 
ject of this suit is by some form of injunctive relief to correct or 
aboHsh the rule which has caused this business catastrophe. 

Plaintiff is a citizen of Michigan, but at bar jurisdiction was not 
grounded upon diversity of citizenship, nor does thé bill anywhere al- 



90 242 FEDERAL REPORTER 

lege that the amount in controversy "exceeds the sum or value of 
$3,000, exclusive of interest and costs." However unusual the fore- 
going f acts may be, and however harsh is the rule which has apparently 
excluded from the most populous state of the Union one class of scale 
manufacturers in favor of another class, I do not perceive that this 
cause involves any new or uncommon question of constitutional law. 

Unconstitutionality is usually tested by an examination of the lan- 
guage of a statute, but sometimes (even if that language be unexcep- 
tional) the action or practical application thereof may give rise to an 
unconstitutionality not inhérent in the law, but arising from the un- 
just and extravagant application thereof by the human beings charged 
with its reasonable enforcement. Of this the best example is Yick 
Wo V. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220. 

It is hère assumed (even by plaintiff) that the statutes of New York 
regulating weights and measures and creating and limiting defendant's 
office are fair upon their face. Let it be assumed (for the purpose 
of présent argument) that thèse statutes aùthorize the rule in question. 
Making such assumption, the question is presented whether the régu- 
lation infringes upon any of the constitutional rights of any person. 

It is said that the business of making and selling scales is an honest 
and lawful business. So it is generally speaking; but it is not true 
that, where a subject (as is the case in respect of weights and meas- 
ures) is historically and essentially subject to government régulation, 
and indeed is one entirely created by governmental authority, that any 
particular style of scale, weight, or other instrument of mensuration 
is entitled either to governmental approbation or to be sold or used 
at ail within the area of that government's scwereignty. It may be 
that the présent génération will see an adoption by this country of 
the metric System. If that were accomplished by législation, it is not 
doubted that the sale or use of any weight or measure not conformed 
to the metric System might be pronounced unlawful. 

But, even if no attention be paid to the peculiar nature of weights 
and measures in their relation to statute law, it is still true that the 
Législature may classify those things which it approves and recom- 
mends to the citizen and those which it does not ; and if such classi- 
fication is honest, and honestly enforced, without personal malice 
against any particular citizen or class of citizens, the judges may dis- 
agree with Ûie expressed wisdom of the Législature, but the courts 
are without power to interfère. The question is political, and not ju- 
dicial. 

Therefore, upon the assumption that the rule complained of is au- 
thorized by législation, the final inquiry becomes this: Do the facts 
hère shown furnish any reasonable ground for such a classification 
of scales as is shown by the rule? In my judgment such reasonable 
ground is found. It is at least a matter for debate, a question upon 
which the opinions of equally compétent and fair-minded men may 
difïer, as to whether the inhérent nature of Computing scales is such 
that automatic compensation should be made a vital test of approval. 

It surely needs no citation of authority to prove that, where a 
discrétion is lawfuUy vested in and honestly exercised by a duly ap- 
pointed officiai, for the courts to interfère therewith is to substitute 
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theîr own discrétion or opinion for that of the officer in whom the 
same was (in contemplation of law) vested by the electorate or ex- 
ecutive appointing power. It results that (upon the assumption hither- 
to made) no unconstitutionality is shown in the rule, and the bill 
should therefore be dismissed. 

Whether the action of any given officiai is unconstitutional is an en- 
tirely différent question f rom the query whether it is illégal. As above 
set forth, I am clearly of opinion that what Mr. Farrell has done is 
constitutional, on the assumption that it is légal; i. e., warranted by 
the statutes of this state. Whether it is légal — that is, whether there 
can be found any statutory authority for the exercise of power that 
Mr. Farrell has assumed — is in my opinion a very doubtful question. 
Indeed, if I were asked to interpret as new matter and without the 
aid of authority the statutes of New York relating to weights and 
measures and the office of superintendent thereof, I should strongly 
incline to the opinion that neither the superintendent nor the county 
sealers were authorized to do anything more in respect of scales of 
any kind than to ascertain whether or not they weighed falsely at 
the moment of inspection, and if they did weigh false to institute a 
prosecution and seize the scale as a preliminary thereto, while, if they 
weighed truly when inspected, the sealers should signify that fact by 
an appropriate certificate, even if the very man who gave the cer- 
tificate might be morally convinced that the scale would and could be 
willfully falsified the moment his back was turned. 

It thus appears that the facts of the case raise this question, viz., 
whether in this court at the suit of a citizen of Michigan, an officiai 
of the state of New York can be restrained in respect of an exercise 
of power not inherently wrong nor opposed to any section of the féd- 
éral Constitution, but unwarranted by the statutes of the state. How- 
ever interesting and curious this point may be, it is thought not to be 
actually raised in this instance, because: (1) The bill does not ask 
for any such relief ; (2) nor does it show facts necessary to ground 
jurisdiction on diversity of citizenship; (3) the view of the state stat- 
utes above indicated is opposed to the opinion of the Attorney General 
of the state which is pleaded by plaintifï as a correct exposition of 
the law; (4) without being bound by the opinion of the Attorney 
General (as this court virould be by the views of the Court of Appeals) 
it is entitled to great respect and should not be departed from lightly, 
nor at ail under pleadings such as thèse ; and (5) if it be true (as I 
incline to think) that Mr. Farrell's action is unwarranted by statute, 
then he has no discrétion, his act is an erroneous ministerial pièce of 
conduct, and the remedy is mandamus and not injunction. Injunc- 
tion is ail this bill asks for; and (6) mandamus can issue out of the 
courts of the United States only as ancillary to a jurisdiction already 
existing; "in other words, the writ cannot be used to confer a juris- 
diction which the (fédéral) court would not hâve without it." Bath 
County v. Amy, 13 Wall. 249, 20 L. Ed. 539; Rosenbaum v. Bauer, 
120 U. S. 455, 7 Sup. Ct. 633, 30 L. Ed. 743. 

It f ollows from thèse views that the bill must be dismissed. 
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PBNNSTLVAJSfIA E. CO. v. SWIFT & CX). 

(District Court, E. D. Pennsylvanla. April 10, 1917.) 

No. 3822. 

COUETS lS=3276 FEDERAL OOUBTB— DiSTKICT OF SUIT— WaIVEB OÏ OBJECTION. 

The rlght of a défendant In a fédéral court to inslst upon Its privilège 
ot belng sued only In the district of Its résidence held to hâve been waiv- 
ed by delay in asserting It, where the motion to dismiss on that ground 
was not flled until a year after the action was commenced, and where 
the grounds of Jurlsdlction which gave défendant the privilège, In that 
the case Involved the Interprétation of laws of the United States, al- 
though not clearly diselosed by the pleadlngs when the action was begun, 
must bave been Icnovro to défendant. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 815.] 

At Law. Action by the Pennsylvania Railroad Company against 
Swift & Co. Sur motion to dismiss. Rule discharged. 

John Hampton Bames, of Philadelphia, Pa., for plaintiflf. 
R. D. Rynder, of Chicago. 111.. and M. Hampton Todd, of Philadel- 
phia, Pa., for défendant. 

DICKINSON, District Judge. There îs really nothing more called 
for in disposing of this rule than to announce the conclusion reached 
and the ground upon which it is based. The motion is denied. The 
déniai is based on the broad fact that to now allow it would resuit 
in a delay to the plaintiff of ail the time which has elapsed since Octo- 
ber, 1915, and that this time would hâve been saved by a prompt as- 
sertion by the défendant of the privilège now claimed. 

It is, however, the due of counsel, who hâve presented the merits 
of a case with the fullness and clearness of argument with which we 
hâve been favored, to know that their point of view has been ap- 
preciated and considered. We owe, moreover, something to our pro- 
fession and to those who must hunt for principles of law out of the 
multitude of single instances. It is further to be observed that, in this 
particular case, what is in efïect a waiver has been found not based 
upon any one of the positive acts of défendant, nor upon ail of them, 
combined, but upon a conséquence, the sole, or indeed the clear, re- 
sponsibility for which cannot with an entire feeling of satisfaction be 
visited upon the défendant. Thèse considérations compel us to ex- 
press our views with a fullness which otherwise would be out of place. 
The findings may be summed up in this statement: The claim of 
right which the défendant sets up is a privilège rather than a right. 
The motion is essentially a plea in abatement, the price of which is 
the giving to the plaintiff of a better writ and the opportunity to 
promptly resort to it. 

Mations of the gênerai character of the présent motion may be 
roughly classifiied as those founded upon a right or founded upon an 
appeal to the discrétion of the court. Considération of motions of 
this second class commonly ends in a contrast of the advantages or 
conveniences which flow to one side or the other from whatever dis- 

$=3For otbei cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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position is made of the motion. Counsel are often better judges of 
thèse than the court can possibly be, and if (as sometimes happens) 
counsel disagree one principle upon which such motions can be de- 
termined is leave to the party who bas the field the possession of it. 
The application of this principle would resuit in a refusai to dismiss 
this action. The motion before us, however, is not founded upon an 
appeal to the discrétion of the court, but founded upon what is aver- 
red to be the right of the défendant. It is therefore to be so dis- 
posed of. 

The question raised is often pressed as a question of jurisdiction. 
It is such in a sensé, but a more accurate définition of it is a question 
of privilège to a litigant which must be accorded him as a right. Un- 
der the provisions of our Constitution, the judicial power of the 
United States extends to ail cases at law arising out of either the Con- 
stitution or the laws in pursuance thereof, and extends also to ail 
controversies, however arising, which exist between citizens of dif- 
férent States and involve in value the sum which gives jurisdiction to 
the court asked to détermine the case. Congress, in pursuance of its 
constitutional power so to do, bas created and rnnstituted District 
Courts, and has defined the conditions under and upon which they 
shall exercise the jurisdiction conferred upon them, This court has 
jurisdiction (in the gênerai sensé of that term) of this cause, because 
it is a case necessarily involving the meaning, and because of this the 
interprétation, of the laws of the United States. We also bave juris- 
diction of the controversy between thèse parties, irrespective of how 
the controversy arises, because of diverse citizenship. Jurisdiction 
in its gênerai, and perhaps in its strict, sensé cannot, therefore, be suc- 
cessfuUy challenged. 

By the provisions of the Judicial Code,^ however, a party who asks 
the courts of the United States to take cognizance of a cause of action 
is himself given and is subjected to the grant to the other party of 
certain privilèges which rise to the dignity of rights. If the sole 
ground of jurisdiction is diverse citizenship, then the party who has 
assumed the rôle of plaintiff may bring bis action in the district of 
which be himself is a résident, provided, of course, he can secure 
service upon the party made défendant. On the other hand, when 
diverse citizenship is not the sole ground of jurisdiction, but the courts 
of the United States would bave jurisdiction without this diversity 
of citizenship, then the privilège, which is likewise called a right, is 
given the défendant to be sued only in that district of which he is 
a résident. This statement brings to light, if not one of the points 
to be decided, one of the features of this case which directly bears 
upon what is to be decided. We bave thus chosen our words, be- 
cause we assume that, if the above feature of this case were the only 
one bearing upon the allowance of this rule, it would be conceded 
that it must be allowed. At ail events, it has been authoritatively so 
decided. Maçon v. Atlantic, 215 U. S. 501, 30 Sup. Ct. 184, 54 L. 
Ed. 300. 

The right referred to being, however, as has been intimated, not 
ail absolute right, in the sensé in which we are now viewing it, but 
partaking also of the nature of a privilège, it is one which the party 

» Aot March 3, 1911, c. 231, 36 Stet. 1587. 
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concemed may assert in a demand for its récognition, or may waive, 
and the real question in this case is whether or not the défendant has 
waived it. St. Louis v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 
L. Ed. 659. It is not asserted that there has been any direct or formai 
waiver. If, however, the défendant has asserted any other right, or 
donc any act, or made any move which necessarily involves or carries 
the necessary implication of a waiver, he is deemed to hâve waived 
his privilège as fully as if he had formally done so. 

We will hère summarize ail the acts of the défendant which are as- 
serted by the plaintiflf to nece.ssarily imply this waiver, in order that 
we may find whether any one of them or ail together do carry this im- 
plication. One of the acts is that the défendant entered a gênerai ap- 
pearance to the action. It must be conceded that this might justify, 
or indeed compel, the finding of a waiver. It must also be conceded 
that under other conditions it would not hâve this meaning. Crown 
V. Turner (C. C.) 82 Fed. 337. This takes us into an inquiry into 
the conditions hère. We find plaintifï to have filed its praecipe and 
to have had a writ issued which gave no other information than that 
the plaintiff was proposing to assert a cause of action of which this 
court had jurisdiction upon the ground of diverse citizenship. No 
statement of claim had at that time been filed, and because of this 
no other ground of jurisdiction appeared. On the face of the record 
as it then stood, the privilège which the défendant is now asserting 
did not belong to it, and because of this the défendant was not called 
upon to assert a privilège which did not exist. Another act of the de- 
fendant which is advanced is this : At the time the praecipe was filed, 
counsel for défendant was expecting to be away from his office for 
some time following the issuance of the writ. He, because of this, 
requested counsel for plaintiflf not to require him to file an affidavit 
of défense during the period of his expected absence. With this re- 
quest counsel for plaintiflf promptly and graciously complied. A third 
act adverted to as carrying the implication of a waiver is the act of 
the défendant, after the statement of claim had been filed, in entering 
a rule upon the plaintiflf for a more spécifie statement. It may be 
observed hère, as well as later in the discussion, that the basis for this 
rule was that, although it appeared inferentially, or at least by way of 
suggestion, from the statement of claim as filed, that the cause of 
action as averred arose out of the shipment of cattle as a part of in- 
terstate commerce, there was nowhere in the statment .of claim the 
spécifie averment that the shipments in fact were Interstate shipments. 
The motive for taking the rule was, or at least may have been, to lay 
ground for it by having the record clearly show another ground of 
jurisdiction in this court, to wit, that it involved an interprétation of 
a law of the United States. From the conditions surrounding the 
act, it does not necessarily imply a waiver. The above, without fur- 
ther discussion, indicates the reasons for finding that neither the entry 
of an appearance to the action as brought nor the rule taken imply a 
waiver. 

This leaves for considération only the request for time and the 
combined efifect of ail the acts done, and also what was not done. 
We have discussed the question of implied waiver as one of a com- 
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pelled înference. The compulsion, however, îs not limited to the 
logical, but may be in part ethical, and partake of the character of 
an estoppel. Out of this has sprung the doctrine that the privilège 
of the défendant is one which must be asserted promptly, or cannot 
be asserted at ail. This is based upon the proposition that, if the 
plaintiff is to be put out of court, the right of the défendant to put 
him out cannot be so used as to unduly delay the plaintiff, or put 
him to any other disadvantage, and if such is the resuit the privilège 
cannot be asserted. This drives us to either absurdly fine distinctions 
or to a very broad view of the equities arising out of the results, with- 
out regard to how they came about. The action was brought Octo- 
ber 13, 1915. This motion was made October 18, 1916. Without 
ascribing the delay to the fault of any one, and keeping far f rom im- 
puting a motive to delay to any one, the resuit is that nearly two years 
must elapse betw^een the two actions, if plaintiff is forced to bring 
another. This inévitable conséquence results in a reluctance to dis- 
miss, unless the refusai to dismiss involves the déniai of a right of 
défendant. This we do not think is involved. We reach the conclu- 
sion indicated through the finding that the waiver of privilège was 
by the delay of the défendant itself, and not by the acts of counsel. 
They waived no right of their client. The entry of a gênerai ap- 
pearance has been discussed. The extension of time in which to 
file an affidavit of défense waived nothing except possible rights of 
the plaintiff. The rule taken was in line with and for the purpose 
of asserting the rights of défendant, and could not be construed as 
an act of waiver. There is nothing in the case, however, to suggest 
that the défendant did not know of the transactions (in which it had 
part) out of which this controversy has arisen. It therefore knew it 
possessed the privilège of being sued in its home jurisdiction. It 
should therefore bave instructed its counsel to assert this right. If 
this instruction had been given, the plaintiff would promptly bave 
been put on notice, and the delay which has arisen would not bave 
resulted. We cannot now allow to défendant its privilège without 
serious disadvantage to plaintiff, and find the delay to operate as a 
waiver, and further find the défendant to hâve no right to reassert 
a privilège which has been waived. 
The rule to dismiss is discharged. 



PUDER y. AGLER. 

(District Court, N. D. Ohio, E. D. June 13, 1917.) 

No. 368. 

1. Equitt ®=>363 — Motion to Dismiss — Admissions. 

On motion to dismlss a blll In equity for insutticlency of the facts to 
constitute a valld cause of action, the facts alleged are admitted. 
[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 762-766, 768.] 

2. Descent and Distribution iS=>91(1) — Right of Action bt Heie. 

Though an admlnlstrator has filed hls final account, and though the 
estate has been finally settled and closed, the tltle to stocks, bonds, and 
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securitles belonging to the Intestate and fraudulently concealed from the 
administrator remalns in the admlnlstrator, and the intestate's sole heir 
cannot sue for their recovery, where they hâve net been distributed to 
him by the probate court, or filed in court for his benefit with the right to 
sue thereon, as is permitted by Gen. Code Ohio, § 10701, In the case of 
clalms believed by the administrator to be desperate or uncoUectlble. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. §§ 
359-361, 368, 375.] 

In Equity. Bill by William A. Puder against Walter E. Agler. On 
motion to dismiss the bill. Motion granted. 

Alexander H. Martin, of Cleveland, Ohio, for plaintiff. 
Roscoe J. Webb, of Garrettsville, Ohio, for défendant. 

WESTENHAVËR, District Judge. This cause is before me on 
defendant's motion to dismiss complainant's bill for insufficiency of 
fact to constitute a valid cause of action in equity. The bill in sub- 
stance allèges that complainant is a citizen of New Jersey, and the de- 
fendant a citizen of Ohio; that complainant is the nephew and the 
sole and only heir at law of Jesse Puder; that said décèdent died about 
October 23, 1913, intestate ; that administration was had upon such 
visible assets and property as came to his administrator's hands ; that 
said administrator was duly appointed and acted under letters ema- 
nating from the probate court of Portage county, Ohio ; that said ad- 
ministrator has filed his final account; that the same has been ap- 
proved; that ail debts of the estate hâve been paid; and that said 
estate is now closed. The bill further allèges that Jesse Puder, at his 
decease, was the owner of personal property consisting of money, 
stocks, bonds, a mortgage on real estate, and other securities to the 
value of $3,200 or more ; that the défendant had in the lifetime of the 
décèdent obtained possession of this personal property; that he has 
since fraudulently concealed the same, and has refused to account for 
and deliver up the possession thereof to said administrator; and that 
the same has since been converted to defendant's use. 

[ 1 ] Admitting, as is required on this motion, the f oregoing facts to 
be true, the question is whether a right of action is stated in the plain- 
tiff. The answer to this question is to be determined by a simple in- 
quiry as to who is the owner or holder of légal title to such assets nof 
shown to or administered by the personal représentative of the dé- 
cèdent. 

[2] It is clear that this title is not in the plaintiff, but in the per- 
sonal représentative of the décèdent, and that the allégation that suc!: 
assets were fraudulently concealed by the défendant from the admin- 
istrator, and that the estate has been finally settled and closed, does 
not show circumstances permitting plaintiff. to maintain this action. 
It is elementary law that a personal représentative succeeds both at 
law and in equity to the légal title to ail personal property of his dé- 
cèdent. The property is question is personal property. See 18 Cyc. 
172, 175, 944. At page 944 it is said: 

"The Personal représentative in ail cases represents the personal estate, the 
légal title to which vests in him absolutely, and both in law and equity he is 
considered as fuUy representing the rights and Interests of ail other persons 
who hâve ultimate rights in such estate." 
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To the same effect, see Tobias v. Richardson, 5 Ohio Cir. Ct. R. 74 
(opinion, page 78, middle paragraph). 

The title to the assets described remains in the personal représenta- 
tive, despite the fact that he may hâve filed what is called a final ac- 
count, and an order made approving the same and discharging him. 
The allégations of the bill above summarized can amount to no more 
than this. It bas been settled by several décisions of the Suprême 
Court of Ohio that, notvvithstanding the filing and approval of a final 
account, the exécuter may thereafter sue and be sued respecting any 
assets not already administered, and that in effect the estate remains 
open and his power continues so far as necessary to the actual admin- 
istration of ail assets. See the foUowing: Faran, Adm'r, v. Robinson, 
17 Ohio St. 242, 93 Am. Dec. 617; Taylor v. Thorn, 29 Ohio St. 
569; Lafferty v. Shinn, 38 Ohio St. 46; Weyer v. Watt, 48 Ohio St. 
545, 28 N. E. 670. In Weyer v. Watt, supra, it is held : 

"The probate court, for good cause, may remove an executor or administra - 
tor, or accept his résignation. But while choses in action, or other assets be- 
longing to the estate, remain In his hands unadmlnistered, his authorlty to 
administer the same is not extinguished by an order, made upon what purports 
to be the settlement of his final account, directing that he be dlscharged from 
his trust." 

Complainant cites certain authorities and bases contentions thereon 
which require a brief comment. Cram v. Green, 6 Ohio, 429, is cited 
as authority for the proposition that a court of equity may entertain 
jurisdiction of a suit to compel an account by the représentative and 
distribution of the estate among those entitled to it. The présent 
action, however, is not of that character, but is one by an estate to col- 
lect and reduce to possession and administer assets, the title to which 
is in the personal représentative. Moreover, Cram v. Green, supra, 
arose and was decided before the création by the adoption of the Con- 
stitution of 1851 of probate courts, in which is now vested exclusive 
jurisdiction in the matter of settling and administering estâtes. It is 
therefore no longer the law of Ohio. See Constitution 1851, art. 4, 
§ 8; Rockel's Complète Ohio Probate Practice, §§ 3, 19, 22, 27, G. 
C. § 10,492; Bowen v. Bowen, 38 Ohio St. 426; Robinson v. Wil- 
liams, 62 Ohio St. 401, 57 N. E. 55. 

An heir or distributee can obtain title to personal property not spe- 
cifically bequeathed only by means of proceedings provided for tlie 
distribution and transfer to him, pursuant to the provisions of the 
Probate Code of Ohio. Thèse provisions wiU be found in part in the 
following sections of the General Code : 10696, 10701, 10836, 10839, 
10840. He may enforce distribution pursuant to the following sec- 
tions: 10848, 10853, 10854, 10855, 10856, 10868, 10869, 10870, 10871. 
In compeUing payment of a legacy or of a distributive share, the court 
of common pleas has concurrent jurisdiction with the probate court. 
G. C. § 10855 ; Bowen v. Bowen, 38 Ohio St. 426 ; Gray, Executor, 
V. Case School, 62 Ohio St. 1, 56 N. E. 484. 

Complainant does not allège that decedent's right of action against 

the défendant, or any of the stocks, bonds, or choses in action in de- 

fendant's hands, has been ordered distributed to him in kind, or that 

under section 10701, G. C, the same has been filed in court for his 

242 F.— 7 
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benefit with the right to sue thereon. On the contrary, the plain im- 
plication from the bill is that tiie title thereto still remains in the exécu- 
ter, and complainant's right to sue thereon is derived solely from the 
filing and approval of a final account by the personal représentative. 

Taylor v. Huber, 13 Ohio St. 288, is not in point. The légal title 
to the fund there was in the administrator, who, by the will, held it 
in trust during a life estate and was to pay it to two children of the 
life tenant after death. The reniaindermen died first, leaving the life 
tenant, their mother, as their next of kin. It was held that a life 
tenant could compel the delivery to her of the estate thus held in 
trust, without the formality of passing title through the personal rep- 
résentative of the deceased remaindermen. Every person having a 
légal or bénéficiai title or interest in the property was before the court, 
and the matters involved were not within the exclusive jurisdiction 
of a probate court. 

Brendel v. Charch (C. C.) 82 Fed. 262, is authority only for the 
proposition that a legatee or distributee may sue in the fédéral court 
to establish his right to a legacy or to his distributive share. It is ex- 
pressly stated that the exclusive jurisdiction of the probate court to 
settle or administer estâtes cannot be taken over by the fédéral court. 
This is the gênerai rule. See the following : Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. 906, i7 L. Ed. 867; Farrell v. O'Brien, 199 
U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. 101 ; Ingersoll v. Coram, 211 U. 
S. 335, 29 Sup. Ct. 92, 53 L. Ed. 208; Waterman v. Canal-Louisiana 
Bank Co., 215 U. S. 33, 30 Sup. Ct. 10, 54 L. Ed. 80. 

Thèse authorities are against complainant's contention. They hold 
that the power and duty of a probate court to administer estâtes and 
settle accounts of personal représentatives cannot be interfered with, 
and that, when jurisdiction is taken by a fédéral court to establish a 
legatee's or heir's right or title, complainant must then be remitted to 
the probate court for the purpose of participating in the administra- 
tion and settlement on the basis of the right thus established. 

An order may be entered sustaining this motion. An exception may 
be noted on behalf of complainant. 



DU PONT V. DU PONT et al. 

(District Court, D. Delaware. April 12, 1917.) 

No. 340. 

1. CoEPOEATioNS ®=»317(5) — Officeks— Bbeach or Durr. 

The président and largest stocbholder of a large and prosperous pow- 
der manufacturing company on leaving for an extended absence on ac- 
count of ill health left wltli the vice président, who then became acting 
président, a proposai to sell to the company a large block of his stock 
with a View to its resale at the sama priée to Important employés. The 
vice président submitted the proposai to the finance committee, consisting 
then of himself and two others ; but the others objeeted to the priée and 
suggested a lower one, as the committee did also in its report to the direc- 
tors, whieh was approved, requesting the vice président to talte the matter 
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up further wlth the président. This he did by correspondence, bïit dld not 
advise the président of the grounds of objection to his offer nor of the coua- 
ter proposai, and after several letters had passed the président directed 
that his offer be withdrawn. The vice président did not show the corre- 
spondence to the other members of the committee, nor to the directors, 
even when requested to do so, nor did he inform them of the claim made 
by the président in his letters that becavise of Inrge war orders for 
munitions already secured und to be secured, of which he was in posi- 
tion to know, the stock was worth considerably more than the price 
asked, whlch he made only becavise of his belief that at that time it 
was good policy to bave the employés financially Interested in the com- 
pany, and that within a few months the value of the stock viould still 
further inerease, which proved to be the case. On being asked the prog- 
ress of the negotiations, the vice président clalmed that the ofCer had 
been unconditionally rejected by the couipany and had therefore been 
withdrawn. Shortly afterward the vice président and associâtes, 
through a coriioration organized by them, and without the knowledge 
of the officers or stockholders of the company, other than those inter- 
ested with them, bought ail the stock of the président, who was stlll 
absent, paying for the conmion stock $40 a sliare above the priée at 
which it was ofdered to the company. In order to finance the purchase, 
they borrowed several million dollars from banks in New York which 
were depositories of the company, and the deposits of such banks were 
on the next day largely increased from payments received on muni- 
tions contracts. Held, in a suit by stockholders against such purchasers, 
that the évidence sustained the allégations of complainants that the vice 
président while actiug as représentative of the company purposely wlth- 
held from it and from the président important information which it was 
his duty to disclose; that he and his associâtes also used the crédit 
and funds of the company as an aid in financing their purchase; and 
that the company had the right at its élection to take over the stock 
purchased, at the price paid, and to require an accounting for ail dlvi- 
dends received thereon. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1408.] 

2. Corporations <S=>426(12) — Fbaudui^ent Acts of Officeks — Batifica- 

TION. 

Strong objection having been made by other stockholders after the 
purchase became known, the vice président and his associâtes, after hav- 
ing at first refused to sell the stock, stated that they would conslder 
an ofCer to purchase by the company subject to certain specifled condi- 
tions and a resolution that such an offer be made was referred by tha 
directors to the finance committee for recommeudation. A motion In 
the committee to recommend the passage of the resolution failed to 
carry, and it was reported back without recommendation, and on a vote 
of the directors was defeatcd. Two of the four members of the com- 
mittee, however, and nine of the nineteen directors voting on the resolu- 
tion, were members of the syndicate or otherwise interested in the pur- 
chase, and the others were stlll ignorant of the circumstances which 
preceded it. Held, that such action was not bindlng upon the corpora- 
tion as a ratification. 

[Ed. Note.— Por other cases, see Corporations, Cent. Dig. §§ 1,702, 1716.] 

3. COBPOKATIONS ®=»42e(l) B^AUDULENT ACTS OF OfFICBES RATIFICATION. 

No action taken by the st<}ckholders of a corporation can operate as 
a ratification of prior disloyal acts of Its oflicers or Individual stock- 
holders, where such action is brought about by their ovm votes, or where 
information as to the acts for which ratification is claimed has been 
withheld from other stockholders. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1596, 17œ.] 
®=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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4. COKPOBATIONS ®=376 PoWEEfi — PUKCHASIKO COBPOKATION'S OwN StOCK. 

The directors of a New Jersey corporation held to hâve power under 
Its charter and the laws of the state, to purchase outstandlng sharcs 
of Its own stock, where It had at the time current quick assets more than 
sufflcient, after making sueh purchase, to pay ail of its indebtedness, in- 
cluding its funded debt, without impairing its capital pald In. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1530.] 

5. Corporations ®=»313— Directors— Fiduciabt Relation to Corporation. 

A director of a corporation stands In a fldudary relation whlch re- 
quires him to exercise the utmost good falth in managing the business 
affairs of the company witli a view to promote, not his own Interests. 
but the common Interest, and he cannot directly of indlrectly dérive 
any Personal b<>neflt or advantage by reasoii of his position distinct from 
hls coshareholders. If he acts for hlmself in matters where his inter- 
est confllcts with hls duty, the law holds the transaction constructively 
fraudulent and voldaWe at the élection of the corporation. • 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1387.] 

In Equity. Suit by Philip F. du Pont, wherein Eleanor du Pont 
Perot and others intervened, as plaintiffs, against Pierre S. du Pont, 
Irenee du Pont, Lammot du Pont, Alexis Félix du Pont, John J. 
Raskob, Robert Rulith Morgan Carpenter, Henry F. du Pont, Eugène 
E. du Pont, William Coyne, Harry G. Haskell, Harry F. Brown, John 
P. Laffey, E. I. du Pont de Nemours & Co., du Pont Securities Com- 
pany, and E. I. du Pont de Nemours Powder Company. Decree for 
complainant, and intervening complainants. 

See, also, 234 Fed. 459. 

John G. Johnson, William A. Glasgow, Jr., and Henry P. Browfn, 
ail of Philadelphia, Pa., and Robert Penington, of Wilmington, Del., 
for plaintiffs. 

William S. Hilles, of Wilmington, Del., George S. Graham, of Phil- 
adelphia, Pa., William H. Button, of New York City, and John P. 
Laffey, of Wilmington, Del., for défendants, 

THOMPSON, District Judge. Philip F. du Pont, the original 
plaintiff, and Eleanor du Pont Perot, Eleutliere Paul du Pont, Archi- 
bald M. E. du Pont, Ernest du Pont, Alfred I. du Pont, Francis I. 
du Pont, Louis Albert de Cazanove, Jr., Henry S. Morris and Charles 
EUis Gooden, intervening plaintiffs, are stockholders of the E. I. du 
Pont de Nemours Powder Company and E. L du Pont d« Nemours 
& Co., défendants. 

The individual défendants are stockholders of the E. I. du Pont de 
Nemours Powder Company and the E. L du Pont de Nemours & Co. 
and the du Pont Securities Company, défendant corporations. 

The E- L du Pont de Nemours Powder Company, hereinafter re- 
ferred to as the "Powder Company," was organized in 1903, under the 
laws of the State of New Jersey. From December, 1914, to the be- 
ginning of this suit, its authorized capital stock was $60,000,000, of 
a par value of $100 per share, divided into 250,000 shares of preferred 
and 350,000 shares of common. There were outstanding 160,688 
shares of preferred and 294,272 shares of common stock. 

The E. I. du Pont de Nemours & Co. is a corporation organized un- 
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der the laws of the state of Delaware, incorporated September 4, 
1915, and, prior to the filing of the bill, had purchased ail the assets 
and assumed ail the liabilities of the Powder Company, paying the 
Powder Company in cash $1,484,100, $59,661,700 par value in deben- 
ture stock, and $58,854,200 in common stock. Ail of the common 
stock, at the time of bringing suit, had been distributed two for one 
to the holders of the shares of common stock of the Powder Company. 
Since the incorporation of the E. I. du Pont de Nemours & Co., the 
board of directors and officers of the two companies hâve been the 
same, and the E. I. du Pont de Nemours & Co. bas been the operating 
company. 

The du Pont Securities Company is a corporation organized under 
the laws of Delaware, March, 1915, with a capital stock of $7,500,000. 

The controversy is over the disposition of a large block of common 
and preferred stock of the Powder Company purchased by Pierre S. 
du Pont for himself and certain associâtes from T Coleman du Pont 
in February, 1915. 

In December, 1914, T. Coleman du Pont was the largest individual 
stockholder of the Powder Company, owning 14,599 shares of its pre- 
ferred and 63,314 shares of its common stock. He was a member of 
the board of directors, président of the company, and a member of 
its finance committee, and continued so to be up until March, 1915. 

Pierre S. du Pont was a vice président of the Powder Company, a 
member of the board of directors, and chairman of its finance com- 
mittee: 

On December 14, 1914, Coleman du Pont went to Rochester, Minn., 
to undergo an opération, and remanied there until after March 10, 
1915. During Coleman's absence, Pierre was the acting président of 
the Powder Company and at the annual meeting held in March, 1915, 
he was elected its président. 

For a number of years prior to December, 1914, and up until the 
beginning of this suit, Alfred I. du Pont was a vice président of the 
Powder Company, a member of its board of directors and of its finance 
committee, and was the next largest individual stockholder of the 
Powder Company owning 37,767 shares of its common stock. 

William du Pont was, during the same period, a vice président, a 
member of the board of directors, and of the finance committee. 

The finance committee consisted of four members, namely, Cole- 
man, Alfred I., Pierre, and William. Thèse four were the largest 
stockholders of the company. 

Prior to going to Rochester in December, 1914, T. Coleman du 
Pont made an offer to sell to the company 20,700 shares of its com- 
mon stock at $160 a share for the purpose of distributing the same 
among its more important employés at the price paid by the com- 
pany. This ofïer was presented to the finance committee and con- 
sidered by it at a meeting on December 23, 1914; Pierre, Alfred L, 
and William being présent. 

On February 28, 1915, Pierre purchased for himself and his as- 
sociâtes, John J. Raskob, treasurer, Irenee du Pont, Lammot du Pont 
and R. R. M. Carpenter, ail of them directors and some of them vice 
présidents of the Powder Company, and A. Félix du Pont, ail of the 
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holdings of Coleman, namely, 63,314 shares of common stock at $200 
per share and 14,599 shares of preferred stock at $85 a share. 

Briefly stated, the plaintiffs charge in their bill : That at the meet- 
ing of the finance committee on December 23, 1914, the entire com- 
mittee was in favor of the purchase of the stock, but Alfred and Wil- 
liam considered $160 per share too high a price to pay and considered 
that the company was not justified in paying more than $125 per share 
for the stock at that time. That a resolution was passed to that effect 
which Pierre was instructed to communicate to Coleman's agent, L. 
L. Dunham, and that the duty rested upon Pierre to continue negotia- 
tions with Coleman for the purchase. That, from that time until the 
purchase by Pierre and his associâtes, the stock was rapidly increas- 
ing in value owing to large contracts made with European nations 
at war for the supply of explosives, and the duty on the part of Pierre 
of continuing negotiations and of giving to the company the benefit 
of his negotiations for the purchase was still existing when he pur- 
chased ail of Coleman's stock for himself and his associâtes on Febru- 
ary 28, 1915. That Pierre conceàled from the finance committee and 
the Powder Company informat'on relative to the negotiations for the 
said stock and conceàled from Coleman the true attitude of the finance 
committee, and thereby kept the other members of the finance com- 
mittee, the board of directors of the company, and Coleman du Pont 
in ignorance of facts which were within his knowledge, and which 
it was his duty to disclose, and that he thereby was enabled to acquire 
the stock for himself and his associâtes, when the opportunity, at 
least, to purchase the stock should, in the performance of his duty, 
hâve been presented to the finance committee and the board of di- 
rectors, with a full disclosure of ail the information in his possession 
in relation to the negotiations with Coleman and in relation to the 
increase in the business of the company, which affected the value of 
the stock. That Pierre du Pont and his associâtes would not hâve 
been able to make the purchase involving nearly $14,000.000 without 
the aid of the crédit of the company, and that he and his associâtes 
used their officiai position and facts within their knowledge relative 
to the financial business of the company in obtaining the crédit neces- 
sary to consummate the transaction. 

The défendants contend that the action of the finance committee 
on December 23, 1914, was a final rejection of Coleman's ofïer to 
sell 20,700 shares of common stock, and thereupon ail negotiations 
with him were at an end, and that Pierre had no further duty of 
negotiating the purchase for the company and was at liberty to negoti- 
ate and purchase the stock for himself and his associâtes; that, in 
arranging for the purchase of the stock, Pierre and his associâtes were 
fuUy able, upon their own crédit and by the use of the stock purchased 
from Coleman and certain of their own stock as collatéral to finance 
the transaction, to purchase the stock and in fact did so without in 
any way using the crédit of the company and their officiai positions 
with the company to obtain a loan of the necessary funds to carry 
through the purchase. 

[1] A fundamental fact to be determined, therefore, is whether the 
effect of what was donc at the meeting of the finance committee on 
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December 23, 1914, was a rejection of the offer of T. Coleman du 
Pont, or whether its effect was to instruct Pierre to make a counter 
offer to Coleman of $125 per share and to continue the negotiations. 

The following resolution appears upon the minutes of the meeting 
of December 23d: 

"Purchase of Common Stock Owned by Mr. T. C. du Pont 

"Mr. P. S. du Pont presented a letter from Mr. T 0. du Pont, offerlng 
to sell 20,T0O sliares of common stock of tliis company at ?160 per share. 
After discussion, It was moved and carried (Mr. P. S. du Pont voting In the 
négative) that M:r. P. S. du Pont be instructed to advlse Mr. L. L. Dunham, 
attorney for Mr. T. C. du Pont, that we do not feel justified lu paylng more 
than $125.00 per share for this stock." 

Alfred du Pont testified that, when the resolution was ofifered and 
adopted, it contained the words "at this time," and William du Pont 
testified that it contained the word "now," or some équivalent ex- 
pression, so that the latter part of the minute should hâve read that 
"we do not feel justified in paying more than $125, per share for this 
stock at this time (or now)." 

It appears that the minutes of the finance committee were examined 
and signed by Pierre and Alfred, which seems to lend some weight 
to Pierre's déniai that the words "now" or "at this time" were part 
of the resolution as presented, but William's recollection of the resolu- 
tion as presented agrées with Alf red's. 

There was a meeting of the board of directors of the Powder Com- 
pany on December 30, 1914, at which a report of the finance commit- 
tee, dated December 24, 1914, was presented, containing the follow- 
ing statement: 

"Purchase of common stock. An offer was receîved from Mr. T. C. du 
Pont to sell 20,700 shares of the common stock of this company at $160 per 
share. The committee expressed the feellng that we are not justified in 
paying more than $125 per share for that stock and asked Mr. P. S. du 
Pont to talie the matter up with Mr. T. C. du Pont further." 

The report was "accepted and ordered filed" and "approved, ratified 
and confirmed" by the board of directors on December 30, 1914. 

In connection with what occurred at the finance committee's meet- 
ing, the letters of Coleman du Pont and what occurred between Pien-e 
and Alfred prior to the meeting throw some further light upon what 
was the real action of the committee. 

On December 7, 1914, Coleman wrote to Pierre as f ollows : 

"Mr. P. S. du Pont, Vice Président — Dear Sir: As you know I hâve al- 
ways felt those in responslble positions in our company should be encouraged 
to become importantly interested in the common stock, and I hâve, as you 
know, always thought well of the common stock and put a higher figure 
on it than you hâve. I think it well worth 185 today and think It wlU go 
to 190 to 200 before the year 1915 Is many months old. This ownership of 
the common stock by the leading men is of so mueh importance to the com- 
pany that as a member of the finance committee (the company havlng cash 
away beyond Its requirements) I would recommend the funds needed to car- 
ry the stock for those men be advaneed by the treasury. 

"I am wllling to sell for the purpose twenty thousand (20,000) shares at 
$160 per share ex dividend payable in say thirty or sixty days. 

"To guide me I should like to hâve a suggestion from the finance com- 
mittee, or a committee appolnted by them, as to how it should be dlatributed. 
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"Inasmuch as Important men assoclated wlth us hâve askod me to sell 
them some stock, I should Uke to hâve a prompt answer from ihe finance 
eommlttee to enable me to reply." 

(Then foUows a similar olïer to the président of the Hercules and Atlas 
Companies.) 

This offer of Coleman was orally communicated by Pierre to Al- 
fred, and he expressed himself to Pierre as entirely in favor of its 
acceptance. Pierre then gave to Coleman a mémorandum of the em- 
ployés of the Company to whom he suggested that the company should 
resell without consultation with the other members of the finance com- 
mittee. Coleman then sent to Pierre the following letter: 

"December 14, 1914. 

"Mr. P. S. du Pont, Building — Dear Sir : I hâve glven a great deal of 
thought to my letter of December 7 as to redistribution of this stock, and my 
judgment Is~ that each member of the executive eommlttee be allowed 1,500 
shares. That the men whose salary is $500 a month and over will be allowed 
to subscribe for three times the amount of thelr salaries. This nïakes a total 
according to the mémorandum you left with me of 20,700 shares. I am will- 
ing to fumish the other 700 shares, or the company can do this, as in your 
judgment seems advisable. 

"I suggest you make this announcement some time prior to the 2.3d of this 
month as I think it has some advantage. 

"As I am going away to-day and do not know how long I will be gone, 
I hâve left the matter in Mr. L. L. Dunham's hands. He can come to Wil- 
mington and see you upon receipt of telegram from you. 

"Yours very truly, T. O. du Pont." 

On December 14, 1914, Alfred wrote to Pierre as f ollows : 
"E. I. du Pont de Nemours Powder Company. 

"December 14, 1914. 

"Mr. P. S. du Pont, V. P., Building — Dear Sir: After glving the question 
of purchasing a certain large block of du Pont common further considéra- 
tion, I believe that 160, the priée you talked of, Is too high. 150 would be 
purchasing It on a 6 per cent, basis and 160 a 5 per cent. This is too low 
a rate for the company to invest Its spare funds, and furthermore if it were 
ofifered to any of our employés it would not be sufficiently attractive at 
that price. I see no objection to the company purchasing this stock, but 
the question of price is one of great importance owing to the large invest- 
ment. I would suggest that no décision as to the actual price be given the 
présent owner until the finance committee has had ample time to think the 
matter over and discuss it together. 

"Yours truly, Alfred I. du Pont, Vice Président." 

On December 21, 1914, Alfred wrote Pierre the following letter: 
"E. I. du Pont de Nemours Powder Company. 

"December 21, 1914. 

"Mr. P. S. du Pont, V. P., Building — Dear Sir : I find that I made an er- 
ror in writing to you under date of December 14 regarding the purchase of 
a certain large blocli of du Pont common stock in statlng that 150 would be 
purchasing it on a 6 per cent, basis. I présume the discrepancy was noted 
by you as It should hâve been 133 and not 150. 

"I doubt whether the investment of the company's surplus eamings by the 
finance committee on a basis even as high as 6 per cent, could be justifled. 
In other words. If the company is unable to invest its surplus eamings at 
a rate better than the stockholders might themselves, they might contend 
that thèse earningg should be distributed in the form of a dividend. I 
présume that this matter will be discussed at our next finance meeting, on 
Deceml)er 30. 

"Yours truly, Alfred L du Pont, Vice Président" 
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From the testîmony it appears that, during the discussion in the 
meeting, Pierre was in favor of purchasing the stock for $160 a share. 
Alfred was also in favor of the piirchase, but took the position that 
that price was too high for the company to pay in view of the dividend 
of 8 per cent, then being paid and suggested $125 per share as being 
the limit in price which the company ought to pay. William was in 
favor of the purchase, but agreed with Alfred's idea that the invest- 
ment could not be defended on a return of less than approximately 
6V2 per cent, and that $125 per share was ail that should be paid for 
the stock. The letters from Coleman to Pierre of December 7th and 
14th were not shown to Alfred or William. AU three of the members 
of the finance committee, therefore, were in favor of the purchase of 
the stock at the time of the meeting and during the discussion. Nei- 
ther Alfred nor William knew of what was stated in Coleman's letters 
to Pierre, except the bare fact that an offer had been made of 20,700 
shares for distribution among the more important employés at $160 a 
share, and both Alfred and William were willing to pay $125 a share 
for the stock. 

Alfred testifies: 

"I suggested, after the resolution had been jjassed, that in conve.ying this 
information to Mr. Dunham that he tell Mr. Dunham to suggest to Mr. T. 
C du Pont that If he eould keep the offer open a month or two longer wo 
miglit be able to increase the price offered for the stock." 

Pierre du Pont testifies that he has no recollection of Alfred saying 
anything of that kind and "is sure he had no such instructions." Al- 
fred's testimony is clear and positive. The lattef part of Pierre's 
statement is evasive. In the absence of any explicit and unevasive dé- 
niai by Pierre, I find as a fact that Alfred made the suggestion to 
which he testified. 

As the resolution stands, it is not on its face either an acceptance or 
rejection of Coleman's offer, but contains an expression of opinion of 
which Coleman was to be informed by Pierre, through Dunham, that 
the committee did not feel justified in paying more than $125 per share 
for the stock. The report to the board of directors on December 30th 
justifies the conclusion that the committee did not refuse to accept 
Coleman's ofïer. It is there stated: 

"The committee expre^sed tho. feeling that we are not justifled In paying 
more than $125 per share for that stock and asked Mr. P. S. du Pont to tabe 
the matter up with Mr. T. C. du Pont further.'' 

Pierre testified as f ollows as to what he reported to Dunham : 

"XQ. Did you tell him then that the matter was finally ended? A. I re- 
ported wlxat the committee had dlrected me to report. 

"XQ. Did you tell him the matter was finally ended? A. I did not in 
those words. I told him the committee refused to accept the offer, which 
was exactly the same thing. 

"XQ. And then and there, with the statlng of that, he and you understood 
the thing was ended, did you? A. I understood that that was ail there was 
to say. That was the last of my negotlation with L. L. Dunham on the sub- 
ject." 

If the intention of the finance committee was that Dunham was to be 
informed that the ofïer had been rejected and that was the end of the 
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matter, ît îs difficult to understand why they should report that Mr. 
P. S. du Pont had been asked "to take the matter up with Mr. T. C. 
du Pont further." It is clear that there was no intention on the part 
of the finance committee expressed in the minutes that the matter of 
the purchase of the stock should be ended by Pierre informing Dun- 
ham that the committee refused to accept the offer. According to 
Pierre's testimony, and he was the only one who could testify upon the 
subject except Dunham, who, for some unexplained reason, was not 
called as a witness, the price of $125 per share was not stated to Dun- 
ham, but he was informed that the offer had been rejected and nothîng 
more. Pierre was not instructed to inform Dunham or Coleman that 
the offer of $160 per share had been rejected, but to inform him of the 
views of the finance committee upon the value of the stock and to take 
up further with Coleman, i. e., for further negotiation, the proposi- 
tion pending before the committee whether or not it should purchase. 
To take a matter up further surely cannot mean to bring it to an end. 
The language implies a continuing commission to take up the matter in 
the future for further discussion or negotiation. It is not language 
that would be used in the ordinary course of business affairs to convey 
the meaning of bringing what had been pending to a finality by the re- 
jection of an offer. Alfred and William are positive in their testimony 
that, when the resolution was offered in the finance committee, the 
words "at this time," or some équivalent expression, were added, and, 
m view of ail the surrounding circumstances, it is found as a fact that 
language of that significance was contained in the resolution. The fact 
that the minutes were examined by Alfred and signed by him may well 
be explained by the absence of any cause at that time for him to sup- 
pose that the instructions to Pierre would be the subject of controversy. 
It was not the case of dealing with one at the time an adverse party, but 
of joint action of directors for the benefit of the company. In the light 
of the surrounding circumstances, however, and the language set out 
in the minutes in connection with the instructions to Pierre to take 
the matter up further, it makes little différence whether the resolution 
contained those words or not, for upon its face it is not a finality as a 
rejection of Coleman's offer. An expression of the value of property 
so fluctuating in price as stocks, and especially the stock of a company 
in the position in which the Powder Company was at that time, could 
not be regarded as applying to any time but the time at which the offer 
was considered; but such expression of opinion could not be construed 
as a direction to Pierre to inform Dunham that the offer was rejected. 
It was in effect a couiiter offer of $125 at that time with directions to 
Pierre to make that offer and report back to the committee. Was 
Pierre's conduct such as to relieve him of any further duty to the com- 
pany so that he was f ree to act in the interests alone of himself and his 
associâtes ? 

Pierre, as we hâve seen, did not inform Dunham, nor in his subsé- 
quent correspondence with Coleman did he inform him, of the feeling 
of the majority of the finance committee as to the value of the stock, 
although he knew that the opinion of Alfred and William of the value 
of the stock was based upon the fact that the company was then pay- 
ing a dividend of but 8 per cent., and that therefore the price of $160 
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a share would make ît bring but a 5 per cent, return in dividends, and 
that the price of $125 a share was suggested upon an investment basis 
of 61^ per cent. And he did not, by showing Alfred or William Cole- 
man's letter of December 7th, inform them of Coleman's opinion as 
stated in that letter : 

"I think It well worth 185 to-day and think it wUl go to 190 to 200 before 
the year 1915 is many months old." 

It surely would hâve been of advantage to the company to hâve the 
other members of the finance committee informed of the opinion of its 
président, who, with Pierre as acting président, vjras in the best position 
to know ail about its business and its prospects, that its stock was worth 
at that time $25 a share more than the price at which he was ofïering 
it, and that during the f ollowing 12 months it would be worth $40 a 
share more ; and it would hâve been to its advantage for Coleman to 
know that the price of $125 a share suggested by the finance committee 
was based upon the présent dividend rate, and that Pierre had not 
placed before the committee Coleman's opinion of its présent and pro- 
spective value. Alfred and William were not informed, when such in- 
formation would hâve been of advantage to the company, of the con- 
tents of Coleman's letters of December 7th and 14th, except so much as 
was stated to them by Pierre at the meeting of December 23d, nor did 
they know of other correspondence concerning Coleman's oflfer which 
passed between Pierre and Coleman between the time of the meeting 
and the time of Pierre's purchase of the stock on February 28, 1915. 
And there is no évidence that Coleman ever knew of the feeling of the 
finance committee as to the value of the stock on December 23, 1914, 
until he received that information in a letter from Alfred dated Feb- 
ruary 16, 1915, written at a time when Pierre was negotiating for the 
purchase of the stock for himself and his associâtes at a price of $200 
per share. 

There is nothing in the évidence to show that Dunham reported to 
Coleman upon the subject of the stock, but it does appear that Pierre 
did "take the matter up further" with Coleman, without, however, in- 
forming him of the true position of the finance committee or the rea- 
sons for that position. On January 4, 1915, he wrote to Coleman : , 

"T. C. du Pont, Président, Rochester, Minnesota — Dear Coleman : I hâve 
been Intendlng to wrlte you about the réception of your proposition by the 
finance committee. TJnfortunately, Alfred, who had approved the plan be- 
fore you went away, got soniewhat crosswise in the meeting and I thlnlc It 
wjse to ]et the matter rest for the moment ; preferably until I ean see you, 
before taking any other step. I am sorry and provoked that the proposition 
did not go through, for I feel that your ofller was a generous one and should 
hâve had more considerate treatment; but, like many other things, the 
final resuit cannot be obtained quickly. • » » 

"Your affectionate cousin, Pierre S. du Pont, Vice Président." 

This letter shows that Pierre understood that he was to take the mat- 
ter up further, and the letter does not inform Coleman nor does it con- 
tain any intimation that the ofifer had been rejected, but it does not 
give Coleman the information which Pierre knew the committee in- 
tended him to hâve concerning their opinion of the price of the stock, 
nor does it inform him that the committee was not informed of his 
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views as to its value on December 23d or its prospective value during 
1915. To this letter, Coleman replied as foUows: 

"St. Mary's Hospital, January 6, 1915. 

"Dear Pierre: This is my flrst letter, a note yesterday to the kidg was 
soDiewhat shalcy as is this, but I hope you can read it. 

"I am sorry that Alfred has taken the position you indicate and toc, that 
It has passed the Ist of Jany. as to hâve made the announcement at Xmaa 
seems to me would hâve been mueli more value to us from the human na- 
ture stand point 

"After talking to you I told some New York bankers that I would not 
need the money that I had arrangea to get from them, as I had niade a 
more permanent arrangement, but can I feel sure fix this when I get back. 
Perhaps it would be well for me to withdraw the proposition, if you thiak 
so do it, I of course know Alfred has some ulterlor motive in mlnd, as he 
lias tried. to do what he could agin me at every opportunity, but this \ve 
liotli know, and I always take it into considération. * * * 

"I think Lew Dunham will be able to look after everything in the way of 
équitable finances, until I get back, even with the changed conditions; if 
not he will let me know and I will write you. * » * 

"Tour affec. cousin, Coleman." 

This letter informed Pierre, if he had not been informed before, 
that Coleman was relying upon the sale for the purpose of obtaining 
money which he had formerly arranged to get from some New York 
bankers, and when Coleman authorizes him to withdraw the proposi- 
tion, if it is well to do so, he is still allowed by Pierre, with the respon- 
sibility upon him of correctly informing Coleman as to the action of 
the committee, to continue in ignorance of the real situation and to 
base Alfred's attitude in getting "somewhat crosswise in the meeting" 
upon some ulterior motive upon his part. He writes to Coleman on 
January 9, 1915 : 

"Coleman du Pont, Président, Eochester, Minnesota — My Dear Coleman : 
I was very happy to receive your letter of January 6th, particularly as it 
was in your own handwriting, Indicating that you are feeling much bet- 
ter. • * * 

"I feel you must be much disappointed In the question of the stock sub- 
scription. I used my best judgment In not trying to force the situation. 
Possibly I could hâve put it through by inslsting, but at great risk of hav- 
ing the other slde pitted against me ; that might bave complicated the whole 
plan for good and ail. Aa it remains now, I feel that the proposition is opeii 
for reconsideration at your option, of course. Willle (meaning William du 
Pont) is away at présent, but wlU be back in a couple of weeks; at which 
time I will take up the work again, unless I hâve word from you to the 
conti-ary. My judgment is that the deal will go through this time. * » » 
"Your affectionate cousin, Pierre S. du Pont, Vice Président." 

Coleman then wrote to Pierre as follows : 

"Eochester, Mlnn., 1/11/15. 

"Dear Pierre: * • • Your letter just received and I was very glad 
to get it • • • 

"As to stock subscriptlon I belleved It was a good thing for the Co., when 
I made the offer and made a price that I thought low, but I concède that I 
hâve always placed a higher value on the stock than others, I did it for 
the good of the new committee, but am not anxious from a selflsh standpoint 
to carry it out, except for the good of the Co. and that is more Important 
than Personal reasons. 

"If you feel it a good thing for the Co. talk to Willle and do It if not don't 
It may make some diff in my équitable finances but I think not that is I 
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thlnk can make some arrangement when I get back that I canceled beforo 
leaving so use your own judgment. * • * 

''Your aff. cousin, Coleman." 

On January 14, 1915, Pierre replied to this letter as follows: 

"Mr. T. C. du Pont, Rochester, Minnesota — My Dear Coleman: • » • 
As to the stock offer: In Wlllle's absence I shall do nothing. He wUl be 
hère In a week and I will try to get some action. If this is not possible it 
will mean that the question of value of the stock was not uppermost In their 
minds. If not finally accepted would you approve making au offer direct 
to the men? I should thiuk that a flnancing suitable to you mlght be ar- 
ranged. I am quite sure that they would like to take the stock, but do not 
feel in position to say any1;hing while you are negotiatlng with the eompany. 
No one but the executive committee and directors l;now of the offer as far 
as I know. The board of course knew It through the minutes of the finance 
conmiittee. 

"Your affectlonate cousin, Pierre S. du Pont." 

This letter of Pierre's makes it clear that he knew that the ofFer for 
Coleman's stock had not been rejected, and that at the time the letter 
was written the negotiations between Coleman and the eompany were 
still pending. 

When Pierre says : "In Willie's absence I shall do nothing. He will 
be hère in a week and I will try to get some action. If this is not pos- 
sible it will mean that the question of value of the stock was not upper- 
most in their minds" — he was evidently referring to what Coleman said 
in his letter of January llth about price, but he still omitted telling 
Coleman that Alfred and William thought that the stock was worth 
but $125 on December 23d. If the facts stated to Coleman had been 
known to them and it had been made known to Coleman that the reso- 
lution offered in the com.mittee did make it apparent that the price was 
what was uppermost in their minds, it surely would hâve been of ad- 
vantage to the eompany in the negotiations that were pending, in view 
of the immense increase in the business of the eompany, which will ap- 
pear later, and its influence upon the value of the stock. Meanwhile, 
Coleman, on January 15th, wrote as follows: 

"Rochester, Minnesota, January 15, 1915. 

"Dear Pierre : Thlnking over the stock offer matter : I still think it an 
advantage to the eompany, but in view of Alfred's position I think it best 
to withdraw it If the finance committee has not accepted my proposition ; 
when I get home we can talk it over and if best I can renew it, but it seemu 
very unbusinesslUie to leave it in its présent condition. 

"Of course if you hâve talked to Willie or are in any way committed that 
settles it, I will carry ont any statement you hâve made on the other hand 
if you hâve not made any my judgment is to withdraw it, again if you 
hâve any good reason for not doing so let me know your position. * • • 
"Your affectlonate cousin, Coleman du Pont." 

Coleman then sent to Pierre the f ollowing telegram : 

"January 17, 1915. 
"Rochester, Minnesota, P. S. du Pont, Wllmington. 

"Letter of 14th recelved. If you are not committed withdraw my offer. 
Will Write. Coleman du Pont." 

When Coleman wrote his letter of January 15th, in whkh he states 
he thinks it best to withdraw the ofifer "in view of Alfred's position," 
but leaves the matter to Pierre's judgment, he had not received Pierre'a 
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letter of the 14th. Moreover, not having been informed by Pierre that 
the failure to accept his offer was based upon the value of the stock on 
December 23d, and neither of the other members of the finance corn- 
mittee having any knowledge of the negotiations or the withholding of 
information from him, Coleman now concludes to withdraw the ofFer 
if Pierre is not committed, but says : 

"When I get home we can talk It over and If best I can renew it, but it 
seems very unbusinessllke to leave It in its présent condition." 

Upon having received Coleman's letter of the 15th and telegram of 
the 17th, Pierre wrote him as follows : 

"January 18, 1915. 

"Mr. T. O. du Pont, Kahler Hôtel, Bochester, Minnesota — My Dear Cole- 
man: Yours of the 15th has Just corne to hand. I hâve not talked witli 
Wlllle alone, as he has been absent a couple of weeks and wUl not retum 
for another week. However, as he supported Alfred in the stock proposai, 
I feel that I bave obtained his opinion, but I had hoped that they would 
both swing around at our next meeting. There is, of course, no commitment ; 
but I think there will be some disappointment, as I believe that the members 
of the executive commlttee were anxious to take the stock. Of course, no 
others than the executive commlttee and the board know of the offer, but I 
am sure that ail the men would like to make the subseription, If the offer 
was made to them. I will of course do notliing further until I am authorlzed 
by you. ■ 

"Nothing new has turned up slnce the last writing. We hâve not yet 
heard from the large order for Russia; though to-morrow is the last day. 
I wlU Write you later what we hear. 

"Xour afCectlonate cousin, Pierre S. du Pont." 

The correspondence between Coleman and Pierre up to this point 
shows that the ofïer of Coleman was not rejected and was not so con- 
sidered by Pierre, and it shows that Pierre did not regard Coleman's 
telegram as a definite and final withdrawal of his offer, but construed it 
in the light of Coleman's statement, "When I get home we can talk it 
over and if best I can renew it." Pierre says, "I will, of course, do 
nothing further until I am authorized by you." 

It is impossible to reconcile Pierre's insistence that the offer was 
finally rejected on December 23d, with his own déclarations in his cor- 
respondence with Coleman, and it is significant of the fact that he did 
not even at this point intend to construe Coleman's letter and telegram 
of January 15th and 17th, respectively, as final instructions to withdraw 
the offer, that he did nothing about withdrawing the offer, and did not 
report the fact that the offer was withdrawn to the finance committee. 
The only construction which can be put upon his conduct up to that 
time, which harmonizes with the resolution of the committee, the re- 
port to the board of directors, his correspondence with Coleman, and 
his subséquent conduct, is that he had at that time the intention of 
concealing from the finance committee the fact that he was negotiating 
with Coleman and of taking the position with them that he understood 
that the offer had been rejected on December 23d ; of keeping Coleman 
in ignorance of the attitude of the finance committee and at the same 
time keeping the negotiations open with Coleman and the matter in 
such position that, in case the opportunity arose, he might take advan- 
tage of the negotiations for his own benefit rather than that of tlie 
Company. Coleman, in the meanwhile, replied on January 19th to 
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Pierre's letter to him of January 14th, in which Pierre had suggested 

that, "If this (some action upon William's return) is not possible it will 

mean that the question of value of the stock was not uppermost in 

their minds" : 

"Eochester, Minnesota, Jan. 19, 1915. 

•'Mr. P. S. du Pont, Wilmlngton, Del. — Dear Pierre : Upon receipt of your 
letter of the 14th, I telegraphed you, 'Letter fourteenth received. If you are 
not committed withdraw my ofCer. Will write,' which Is now conflrmed. 

"Inasmuch as Christraas and January flrst are past I don't thlnk two or 
three more months will make any différence, and in my mind it would be 
such a good thing for the young men to hâve a stock interest that I am sure, 
we can arrange for them to take it wlthout it being purchased by the Com- 
pany, through one of the New York banks, probably the Bankers' Trust Com- 
pany, but I believe if this is left untll I get home we can work it out better. 

"I note by the Wilmington papers of a few days ago that common stock 
was selling at 155 to 160. With the outlook and the orders ahead I can't 
imderstand why the prédiction in my letter to you that the stock would be 
180 even 200 during the first few months of 1915, is not being fulfilled. 

"I note that the total orders are somethlng over $40,000,000 with $10,000,- 
000 more in prospect, not counting the two partially payable ia bonds. Thèse 
.should certainly make the dividend 50 per cent, on 1915 and 1916 and 1017 
which should make the stock easily worth 200. At any rate, I feel sure we 
can work out some plan that will be beneiiclal to the important men in the ' 
Company and, therefore, bénéficiai to the company, just as soon as I get 
back home. 

"Speaking from memory, you or some one told me tliat Alfred considered 
the common stock worth 300 ; therefore the price was not the reason for bis 
changing bis mlnd after I left Delaware. 

"îour letters are ail fully appreciated, but there is nothing going on at 
this end of the line give me the opportunity of writing much in reply. 

"Tour affectio'nate cousin, Colenian du Pont." 

This letter and the telegram of the 17th should be considered in the 
light of Coleman's ignorance of the position of the finance committee 
and Pierre's concealment from Alfred and William of the correspond- 
ence between himself and Coleman and concealment from them of 
Coleman's ignorance of the position of the committee in relation to the 
price of the stock on December 23d. 

In Pierre's letter of January 14th he puts to Coleman the suggestive 
question : 

"If not flnally accepted would you approve making an ofCer direct to the 
men? I should thlnk that a fiuancing sul table to you might be arranged." 

Thus the first suggestion of not selling to the company came from 
Pierre at a time when it was his duty to keep the negotiations alive 
for the company. Coleman replies in the letter of January 19th : 

"I am sure we can arrange for them to tuke it wlthout it being purchased 
by the company, through one of the New York banks, probably the Bankers' 
Trust Company, but I believe if this is left until I get home we can work 
it out better." 

Then on January 20, 1915, Coleman wrote to Pierre in answer to 
Pierre's letter of the 18th : 

"Eochester, Mlnn., Jany. 20, 1915. 

"Dear Pierre: Yours 18th received this a. m. and I am sure we can work 
out some plan on my return that will accomplish what we want I can- 
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not understand why the other two should not hâve taken advantagc of the 
offer and let the Go. help the men on whom the success must dépend. • • • 
"Regards to ail, 

"Tour aff. cousin, Coleman." 

If Pierre had given Coleman the information which it was his duty 
to give him and had given Alfred and William the information contain- 
ed in his correspondence with Coleman, Coleman would hâve under- 
stood their position and they would haive understood that of Coleman. 
Coleman would not then hâve been under the impression that they did 
not want to take advantage of the offer and let the company help the 
men, and that in order for the sale to be bénéficiai to the company, it 
would be necessary to work out some plan upon his return by which 
the men could take the stock through some outside method of financ- 
ing, as suggested to him by Pierre. 

On January 25, 1915, Pierre wrote to Coleman: 

"Mr. T. Coleman du Pont, Rochester, Minnesota — My Dear Coleman: On 
my return from New York, where I hâve been for a couple of days, I find 
your letter and am glad to hear from you again. I am sure that some plan 
of advantage can be worked out when we next meet. A couple of days ago- 
Alfred suggested to me that the finance committe^e talie up the question of 
selling treasury stock to our important men. What would you think of such 
a plan? I do not know what he has In mind, but suppose something similar 
to your offer, excepting at a lower priée. I do not think it need interfère 
with your arrangement if you désire to put It through also." 

(Then follows some information in relation to supplying powder for the 
Britlsh government through J. P. Morgan & Co., who had been appointed 
flnandal agents for the purchase of supplies. He then relates an interview 
with a Mr. Kraftmeler upon the subject of protecting the Allies from the 
possible danger of interests Inimical to them getting control of the Powder 
Company through purchase of its stock. He then résumes:) 

"Your prédictions as to the common stock hâve been nearly reallzed. John 
Raskob tells me this morning that the price has reached $188/190. 

"It is dlfflcult to judge of the efCect of earnlngs by the extraordinary busi- 
ness. In the nelghborhood of 100 per cent, seems a fair guess. That amount 
reinvested, say, on a 10 per cent, basis would mean a permanent increase of 
10 per cent, on the earnings. Eventually this can be accomplished, so I 
think it would be fairer to count on 5 or 6 per cent, for the first couple or 
years. My judgment Is that we will be warranted in resuming a 12 per cent, 
dividend basis for this year. I hâve another reason for advocating this, that 
I am quite thoroughly persuaded it wUl be a mistake to publish our quarterly 
statement this year." 

He then states at length his reason s for not publishing the state- 
ment, and adds: 

"The foUowing are the figures on total sales, to date: 

Quantlty, pounds- 

Cannon 33,291,000 

Rifle 7,952,200 

Guneotton 8,772,000 

Triton 5,984,375 

Total 55,999,575 

"In addition to the above we hâve offers for 14,027,500 Ibs. 

"Your alïectionate cousin, Pierre S. du Pont." 

In this letter Coleman's proposai to sell his stock is still under con- 
sidération, and it appears that the stock on January 25th had risea 
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to the price of 188 or 190 on the market. It also shows what was 
Pierre's judgment of the dividend-earning value of the stock. 

The conversation with Mr. Kraftmeier, referred to in the fore- 
going letter, was later the subject of discussion between Pierre and 
Alfred, and the suggestion was made that Pierre, Alfred, WilUam, 
and Coîeman deposit their stock for the purpose of preventing what 
seems to hâve been feared by Mr. Kraftmeier, and, in pursuance of 

that, Pierre wrote Coleman as follows: 

"January 28, 1915. 
"Mr. T. C. du Pont, Rochester, Minnesota — My Oear Coleinan: In talklng 
over the Kraftmeier rumor witli the finance committee, it was suggested that 
we four large stockholders place our stock together for a perlod of time cover- 
ing tbis extraordinary war condition with an agreement that the certlflcates 
would net be sold or used as collatéral unless by common consent. I do not 
think it was intended to mean that any Indlvldual would be forbldden to use 
his certlflcates without consent of the others. In my opinion it would be bet- 
ter to agrée that one could not use hls certlflcates unless the others knew 
about it. Alfred proposed that any loans that mlght be now outstandlng with 
du Pont stock as collatéral could be taken up by the company and thus enable 
each individual to carry out the plan. The company could not suflCer by this as 
they cannot put out within a reasonable tlme their large cash balance at more 
than ordinary interest. Surely with company stock as collatéral would be 
more than safe. After suggesting this plan Alfred stated he had no loan on his 
stock, in a way that suggested a proposai for a show-down. Willie then 
stated that he had no loans. I sald that I had none. As far as I know neithei- 
was aequainted with the other's position up to that moment They theu 
asked me to communicate with you to see if you would approve of the plan as 
outlined. Personally, I think it a good Idea, as our abillty to state posltively 
that control of the stock was absolutely safe would put our foreign orders in 
mueh better position. Our business with the side of the Allies is so large 
now it may mean to them the tuming point of the war. It Is therefore, of 
the utmost importance that they know our situation. If you approve the 
plan and are in position to hâve Lou Dunham put it through, it would be a 
very good thlng to tell Mr. Kraftmeier that we hâve deternilned to do this in 
order to assure our customers of the true position. 

"Your affectionate cousin, Pierre S. du Pont." 

To this Coleman repHed: 

"Rochester, Minn., Jan. 31, 1915. 
"Dear Pierre : I am in recelpt of your letter of January 28th, in regard to 
depositing stock and am sendlng the answer through Lew in same mail, if it is 
not inconsistent with what he bas done since I left and the stateœent I made 
from memory correspond with the record he will take or mail it to you. I 
hâve been out of touch with the détails left in Lew's hands so long that this is 
only fair to him and me, neither do I care to give you ancient hlstory. 
"Your affi. cousin, Coleman du Pont." 

Pierre and Alfred had some discussion on January 23d, and Pierre 
testified that at that time he told Alfred that Coleman's ofïer had been 
"turned down" by William and Alfred on December 23d. Alfred 
dénies that Pierre made this statement to him on January 23d, and 
States that he had no conversation with Pierre on the subject of Cole- 
man's oflfer until February lOth, on which date there was a meeting 
of the finance committee at which Pierre, Alfred, and William wert 
présent. The évidence bears out Alfred's statement. Alfred testi- 
fied as follows in relation to what occurred at that meeting: 

"As I was about to leave the room, l remarked to Mr. P, S. du Pont, 'How 
are the negotiations for the Coleman du Pont stock progressing /' He re- 
242 F.— 8 
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marked to me, 'Why, they are ail off.' I sald, 'Slnce when?' I had not been 
informed that they had been called off. He said, They were called ott 
shortly after you and Mr. William du Pont tumed down hls offer In Deeem- 
ber.' I said, 'But the offer was not tumed down.' I sald, 'There was merely 
a différence of opinion as to priée, and It was my understandlng that you 
were to convey to T. O. du Pont through Mr. Dunham the information of the 
fact that we believe the priée that he demanded for the stock, of $160 a 
share, to be excessive, and we suggested $125 a share as a proper price for the 
stock at that time.' Mr. P. S. du Pont, sald: 'That was not my understand- 
lng. My understandlng was that you tumed down Mr. T. C. du Pont's offer 
definltely.' I appealed to Mr. William du Pont, who was seated across the 
table, withln a few feet of me, and I asked him whether his understandlng 
was consistent wlth my own. He said it was. I then sald to Mr. P. S. du 
Pont, 'There seems to hâve been some mlsunderstanding as to the position 
taken by Mr. William du Pont and myself as to the meeting in December, and 
I désire to hâve thls matter cleared up.' I sald, 'You hâve unlntentlonally 
misinformed Mr. T. C. du Pont, and I suggest that Mr. William du Pont 
and I Write to Mr. T. C. du Pont settlng forth our vlews.' Mr. P. S. du 
Pont agreed that that would be an excellent course to pursue. Thereupon I 
asked Mr. P. S. du Pont if he would kindly send me such correspondence as 
h£id passed between himself and Mr. Dunham or Mr. T. 0. du Pont in référ- 
ence to the action of the finance committee on the date of December 23, 1914, 
so that I mlght be fully informed as to preeisely what he sald and before I, 
In turn, placed my view before Mr. T. 0. du Pont. He kindly sald that he 
would do so. I also a-sked him if he would please send copies to Mr. William 
du Pont, so that in the event of his deslring to write to Mr. T. C. du Pont, he 
would be fully informed and could do so. That was ail that took place, as I 
remember, at that meeting." 

Upon this matter, William du Pont's testimony is as follows : 

"Q. After that meeting of the finance committee, when was the first time 
that you heard any discussion or talk about the proposition of Mr. T. Ooleman 
du Pont? A. In February, the meeting held in February. 

"Q. About what time In February can you tell us? A. I should think it 
was the second Wednesday In February. 

"Q. That would be about the lOth? A. I suppose so. Meetings of the fi- 
nance committee were held on the second Wednesday of each mOnth. 

"Q. Who were présent at that meeting of the finance committee In Feb- 
ruary that you speak of? A. Mr. P. S. du Pont, Mr. Alfred I. du Pont, and 
myself. 

"Q. What référence was made to the offer of Mr. T. Coleman du Pont at 
that time? A. Mr. Alfred I. du Pont asked how the negotiations were com- 
ing on. 

"Q. Whom did he ask? A. Mr. Pierre S. du Pont. 

"Q. What did he reply? A. As near as I can recall, he replled that they 
were ofl. 

"Q. Did Mr. Alfred I. du Pont say anythlng to him about it further? A. 
He asked why they were off, and Mr. P. S. du Pont replled, I thlnk, througn 
the action of the finance committee. I am not quite clear about what the 
words used were. 

"Q. Was that the substance of it? A. That was the substance of It, yes. 

"Q. Then what did Mr. Alfred du Pont say, if anythlng? A. He sald that 
was not his recollection. He asked me if it was my recollection. I said. No, 
It was not supposed to hâve been final. 

"Q. Did Mr. Alfred du Pont tell him what he thought the finance committee's 
action was? A. Tes. 

"Q. What did he tell him, if you recall, elther In substance or wprds? A. 
I çould not recall the words. He told htm that the offer made before had 
not been a déclina Mon in any sensé, slmply it had been a counteroffer. 

"Q. Then did ycm hear Mr. Alfred du Pont ask him anythlng about any 
communication that he made to Mr. T. Coleman du Pont on the subject, ask 
him for any lettersî A. He asked for some letters, I thlnk. 



D0 PONT V. DU PONT 115 

"Q. Mr. Alfred du Pont did? A. Tes. 

"Q. Did he make any suggestion at that meeting as to what he would do 
or wliat you sliould do with regard to it? A. He suggested he would write to 
Mr. T. C. du Pont. 

"Q. Alfred did? A. Yes. 

"Q. Did lie make any suggestion as to what you should do? A. I think he 
did. I think he suggested I should write. 

"Q. Did you after that write to Mr. Coleman du Pont? A. No, I did not. 

"Q. Why not? (Objected to. Objection overruled. Exception noted for 
défendants.) 

"Q. State why you did not write Mr. Coleman du Pont. A. I understood 
Mr. Coleman du Pont was a very ill man, and did not think he was in a 
physical condition to be bothered with the matter." 

On February 11, 1915, Pierre wrote to Alfred and William as fol- 
lows : 

"P. s. du Pont, Wilmington, Del. 

"February 11, 1915. 

"Messrs. Alfred I. du Pont, William du Pont, Building — Gentlemen: I 
am inclosing herewlth a copy of my letter addressed to Mr. T. O. du Pont and 
copy of his reply on the subject of depositing stock. In talklng with you 
yesterday I had not In mind that the letter to me contained so little con- 
cerning his point of view. The letter to Dunham, which I read but of whicli 
I hâve no copy, gave me the impression he did not care to go Into the matter, 
for I wrote him afterwards: 'In view of your letters, I propose stating to the 
finance committee that you are not In position to take advantage of ofCers to 
loan money and that you do not care to deposit stock at this tlme.' 

"I think, however, this answers the question fuUy. If there Is anythlng you 
wish to add to my letter, I shall be glad to hâve yoiu send it direct or for- 
ward it to me. 

"Very truly yours, P. S. du Pont." 

The letters inclosed and sent to Alfred and William were the letters 
of January 28, 1915, from Pierre to Coleman and Coleman's reply of 
January 31, 1915, in relation to the Kraftmeier incident and the pool- 
ing of stock. It is apparent that they had nothing whatever to do 
with the offer for the sale of Coleman's stock. The question of Cole- 
man's pooling his stock had been previously disposed of, so Pierre 
could not hâve supposed that what Alfred wanted was the correspond- 
ence between Pierre and Coleman in regard to that arrangement. 
Pierre admitted at the trial that he knew what letters Alfred wanted, 
but sent the others inadvertently or because he was not in the habit of 
sending Alfred his private correspondence. The référence in the let- 
ter of February llth to the conversation "yesterday" shows that Al- 
fred's testimony and William's as to the date when Pierre told them 
the offer of Coleman had been "tumed down" was correct. The fol- 
lowing day Alfred, finding the letters in relation to Coleman's stock 
ofïer were not sent him, wrote to Pierre as f ollows : 

"February 12, 1915. 
"Mr. P. S. du Pont, V. P., Building — Dcar Sir: I hâve your letter of Feb- 
ruary llth, addressed to Mr. William du Pont and myself, Inclosing copy of 
letter wrltten to Mr. T. C. du Pont, under date of January 28th, and his 
reply to you, under date of January 31st. Thèse letters refer to my sug- 
gestion that the four largest stockholders deposit their stock under a common 
guardianship during the présent emergency. The letter which I had particu- 
îarly in mind was the one you wrote Mr. T. O. du Pont, regarding his stock 
offer. There seemed to be a misunderstandlng as to the position which Mr. 
William du Pont and I took regarding this ofCer to Mr. T. C. du Pont. In 
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order that Mr. T. C. du Pont may hâve no mîsundfirstandlng as to our position 
in the matter, I should like a copy of ttils letter sent to Mr. William du Pont 
and myself, for our information. 

"Very truly yours, Alfred I. du Pont, Vice Président." 

To this letter Pierre did not reply. The évidence irresistibly forces 
the conclusion that there was a deliberate intention on Pierre's part 
to conceal from Alfred and William the correspondence which would 
hâve disclosed the true state of facts and disproved Pierre's statement 
that the offer had been "turned down" on December 23 d. 

Coleman, not having heard further from Pierre concerning the 
sale of the stock, wrote him the day after Alfred h.ad asked for the 
correspondence in relation thereto, as foUows : 

"Eochester, Minn., Feb. 13, 1915. 

"Mr. P. S. du Pont, Wilmington, Del. — Dear Plewe : I j,'ot a little too gay 
!ast week and hâve been on the 'bliiik' for five or six days, but am getting 
along ail rlght now. 

"The more I hâve thought of the stock question the more I belleve wlth 
what little information I bave that the common stock should reach 250 and may 
reach 300. If this is true, the men who are now at tho helm and actually 
doing things should make the profit as between to-day's figure and that figure ; 
it will be by far the best thing tliat can happen to the company. So clear I 
am that this is the right time to get them interested that I am willing, figuring 
as surely as I can that this stock will go much higher, to let go for the bene- 
(It of the men who are working, which, of course, means the benefit of the 
company, 20,000, 30,000 or even 40,000 shares at to-day's market, which I 
assume is about 200. As to the détails of working this out I am entirely 
willing to leave this to you and Lew. 

"If much time is deslred the prlce should be higher. If the arrangement for 
cash payment is made through banks there should be no inereased priée. In 
order to get time when we purchased the company originally what we gave 
to be allowed time amounted to, I believe, over one hundred per cent, in- 
ereased priée, this because the élément of chance must necessarily corne In. 

"Of course, I am only using my best .iudgment in this matter, but I aju 
>villing and strongly urge that the heads of departments and younger members 
of the family become most interested in the common stock. • • • 

"Your aff. cousin, Coleman du Pont." 

It appears from Pierre's letter to Alfred and William of February 
llth that Coleman was not in a position to take advantage of offers 
to loan money nor did he care to deposit the stock at that time. His 
ofïer to sell 20,000, 30,000 or even 40,000 shares at about 20O may be 
read in connection with what he had previously said in his letters 
about arranging means through the sale of his stock to raise money 
which otherwise he would be obliged to arrange with bankers in New 
York. 

Coleman, being still without information as to the attitude of the 
finance committee concerning the sale of his stock, now cornes forward 
with an ofifer to sell the major part of his holdings at $200 per share. 
Alfred and William were never informed by Pierre of the offer con- 
tained in Coleman's letter of February 13th nor knew of its existence 
until the letter was produced at the trial. Alfred being in ignorance 
of Coleman's opinion of the value of his stock and Coleman being in 
ignorance of Alfred's and William's attitude towards his offer in De- 
cember, Alfred wrote to Coleman as foUows : 
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"February 16, 1915. 

"Mr. T. C. du Pont, Rochester, Minn. — Dear Sir: At a meeting of tlie 
finance committee, held some time la December, Mr. P. S. du Pont brouglit to 
the attention of the committee your wisb to dispose of twenty thousand shares 
of common stock of the Powder Company at $160.00 per share wltb the sug- 
gestion that same be redistributed upon some libéral basis among the more im- 
iportant of the company's employés. 

"The committee were in accord with your gênerai idea ; vlz. the purchase 
from you of 20,000 shares of stock, and I believe were also a unit on the 
ftjoint of a redistribution of at least a portion of this stock to the company's 
employés, upon some plan to be subsequently deflned. 

"The one point, on vvhich there seemed to be a dlttcrenee of opinion, was the 
question of price. The position which I took on this point, and which I believe 
was similar to the one maintaiiied by Mr. William du Pont, was that in pur- 
chasing this stock at the price suggested by you, which would involve the 
expenditure of $3,200,000 of the stockholders' funds, an Investment of this 
size by the finance committee could not be defended on a return of less than 
approximately 6% per cent, or at least better than 6 per cent., and for this 
reason, the priée of $125.00 or an investment on a basis of, roughly, 6% 
per cent, was suggested. It Is my opinion that this principle should be the 
guiding one in any investment of the Company s surplus funds. In lieu of a 
distribution of same. 

"Again, in offering this stock for subscription to our employés, it should 
be made on an attiactive basis, which, in my opinion, should not be less than 
6% per cent., and, as the company cannot afford to lose on a transaction of 
this kind, it was maiiifestly impossible for it to purchase stock at one figure 
and offer it to its employés at a lower one. 

"I believe it an excellent time to make an offer of this character to the 
employés at as low a figure as is consistent with the company's interests, in 
order that the employés may beneiit by any incrément in value, which the 
présent conditions would seem to indicate as quite prouable, and I further- 
more believe that if the company can purchase this stock from any outside 
source, it wouîd be better to acquire it in this manner, rather than issue its 
treasury stock for the above-mentioned purpose. 

"I ara setting my position before you clearly, for the reason that I bave 
lately ascertnined from Mr. P. S. du Pont that he did not understand my posi- 
tion as I had intended to présent it, and for this reason, I feared that lie 
had unintentioiially conveyed to you a wrong impression as to my reasons 
for advocating the finance committee's décision in the matter. ' 

"Yours truly, Alfred I. du Pont, Vice Président." 

On the same day that this letter was written, a copy of it was sent 
to Pierre and WilHam. Alfred's letter was written for the purpose 
of explaining to Coleman the position taken by him and William at 
the meeting of December 23d ; but Coleman, hearing for the first 
time of the price of $125 a share suggested by the committee and 
having on the 13th written to Pierre offering to sell a large part of his 
holdings at $200 per share, apparently considers the letter a sugges- 
tion that he should now sell at $125 instead of $200 per share, and 
writes Alfred as follows : 

"E. I. du P. de N. P. Ce. 

"Rochester, Minn., Feb. 19, 1915. 

"Mr. Alfred du Pont, Wilmington, Del. — Dear Alfred: I am In receipt of 
your letter of February 16th, and bave read it several times. I cannot, how- 
ever. make out why you wrote It. 

"To reiterate, the offer I made in December to sell 20,000 shares at $160.00 
was made, as Pierre will tell you, at what I then considered, and now know, 
was a sacrifice to myself. 

"In that proposition, I stated the stock would go to $200.00 early In 1915. 
Having made up my mlnd that it was wise to get the young men of tbe 
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Company Interested, I took the question up wlth Pierre, who agreed wlth me 
that It was a good thlng for the younger men of the company, and, therefore, 
a good thlng for the company. Pierre told me that you toc had agreed It was 
a good thlng. That it was a good thlng, subséquent events hâve proven. 

"A few days after my opération, Pierre advised me there was some mis- 
understandlng in regard to this proposition and that you were not prepared 
to accept it, while I had fuUy understood before leaving Wllmlngton that you 
would accept it. 

"I Immedlately wired Pierre to withdraw the proposition, unless he was, in 
some way, commltted. 

"In the third paragraph of your letter you say, 'The one point on which there 
seemed to be a différence of opinion was the question of priée.' 

"If you wlll hâve the date of my proposition to the finance eommlttee looked 
up, you wlll flnd that the then accepted orders, and the money in our hands, 
was sufflcient to make the stock hâve a book value beyond the prlce at 
which I offiered it, and the earnings, by reason of the accepted orders, would 
make the 6% per cent, you mention in your letter, look like 'a drink of water.' 

"On the second page of your letter, you say, 'I belleve it an excellent time 
to make an ofCer of this character to the employés at as low a figure, etc.' 

"To guide me, won't you please advise how much of your common stock 
you are willing to let go at this time to the important employés, at priée 
suggested by you, $125 per share. Probably I can joln wlth you in an offer. 

"The position that you take, that It Is wiser to buy outstanding stock than 
to issue new stock, is, I think, a correct one. 

"I am really sorry, but to be perfectly frank wlth you, I cannot understand 
the puiTose of your letter to me. 

"Yours slncerely, Coleman du Pont." 

Meanwhile, on February 16th or 17th, Mr. Dunham, Coleman du 
Pont's agent,, called upon Pierre and stated to him that he had au- 
thority to sell 20,000 to 40,000 shares of Coleman's stock. The ternis 
of the ofifer made through Dunham were apparently the s'ame as those 
cohtained in Coleman's letter of the 13th. Upon that point Pierre tes- 
tifies : 

"My recollection of the letter is that he stated he was still flrmly of the 
opinion tliat it was a good thing for tlie company for the principal men of the 
company to be owners of a considérable amount of stock and for that pur- 
pose he was willing to sell, I think 20,000 to 40,000 shares. That was exactly 
what Dunham had stated to me." 

He further testifies that Dunham was asked "whether, if T. C. du 
Pont sold a large amount, say 40,000 shares, he would be willing to 
pool the voting power with whoever bought the stock. He said he 
didn't loiow, but that he would communicate with T. C. du Pont." 

At a directors' meeting on March 10, 1915, Mr. Connable, one ot 
the directors, asked the question: 

"As I understand, this stock was offered by Mr. T. C. du Pont for sale. It 
was offered on the gênerai market. This syndicale knew of that fact and did 
not want to see the stock get Into the hands of outsiders. They organized a 
group to acqulre the stock. Is that correct?" 

Pierre replied : 

"Not exactly. I did not know that the stock was actually ofCered to any- 
body. It was not offered to the syndicate. The syndicate made a bid for it." 

It is found as a fact that Coleman's offer to sell was a gênerai offer 
to sell to any one who would buy, and that Pierre so understood it. 
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On February 17th, having Coleman's letter of the 13th and Dun- 
ham's verbal offer, Pierre showed the letter to John J. Raskob, the 
treasiirer of the company, and one of its directors. Later on, Pierre, 
Raskob, Irenee and Lamniot du Pont, Pierre's brothers, R. R. M. Car- 
penter, Pierre's brother-in-law, ail directors of the company, had one 
or more conférences, at one of which A. Félix du Pont was présent, 
the resuit of which was a décision that the six mentioned would en- 
deavor to purchase a substantial block of Coleman's stock. Dunham 
sent a telegram to Coleman on the 17th as follows : 

"Wire me If you will be willing to sell 40,000 shai-es and pool balance for 
voting purposes. Another proposition: Would you be willing to sell entire 
holdings ; both cash. L. L. Dunham." 

Dunham reported to Pierre that Coleman replied that he would sell 
ail of his holdings, but would not pool any part of them with those who 
purchased a part, unless he knew the conditions of the pooling agree- 
ment. 

As a resuit of the conférence, Raskob was sent to New York and 
called upon Mr. Porter, représentative of J. P. Morgan & Co., at his 
office and endeavored to make arrangements with him for a loan to 
enable Pierre and his associâtes to purchase ail of Coleman's stock. 
At that time Morgan & Co. were the financial agents for the allied 
nations at war. Through them, the Powder Company was transacting 
its business in the sale of munitions of war and carried a large deposit 
with them. Raskob stated to Mr. Porter that he and his associâtes 
contemplated buying ail the shares of Coleman's stock, including 14,- 
500-odd shares of preferred and 63,000-odd shares of common at 
about $200 per share for the common, and that they would like to bor- 
row the différence between approximately $14,000,000, the total pur- 
chase price, and the amount that Coleman would take as deferred pay- 
ment upon a note to be given to him. He proposed giving as collatéral 
for the amount of the note which they would sell in New York to J. P. 
]\Iorgan & Co. ail the preferred stock purchased from Coleman and 
an amount of common stock which would margin the loan down to 50 
per cent. Mr. Porter, after discussion of the proposition, left his of- 
fice to make inquiries, and on his return told Raskob that he felt sat- 
isfied that at least $10,000,000 of the necessary $14,000,000 to buy the 
stock could be placed. An arrangement finally was made by which 
Pierre and Raskob were assured that the loan couid be obtained. 
Pierre then sent to Coleman the following telegram : 

"Wilmington, Del., Feb. 20, 1915. 
"T. C. du Pont, Blackstone, Chgo. 

"Hâve arrangea final conférence with bankers Tuesday and Wednesday pro- 
pose purchasing your sixty three thousand two hmidred fourteen common at 
two hundred and thirteen thousand nine hundred eighty nine preferred at 
eighty paying eight million cash and flve million seven hundred sixty two 
thousand in seven year flve per cent, notes of company to be formed collatéral 
on notes to be thirty six thousand shares common stock we to hâve privilège 
of paying notes before maturity also prepared to close immedlately do you 
accept this proposition has Dunham full authority and necessary power to act 
for you important this be kept contidential for présent. Pierre." 
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To this telegram Coleman replied as follows: 

"Chicago, 111., Feb. 20, 1915. 
"Pierre S. du Pont, Wilm., Del. 

"Telegram received would rather keep preforred than sell at 80 think de- 
ferred payment should be at six per cent. March dlvldend to be adjusted bave 
talked to Dunham and asked hirri to confer wltb you Dunham will be hère 
Tuesday perhaps you would prêter to bave me call you up then leave Wed- 
nesday. T. C. du Pont." 

Pierre then sent the following telegram to Coleman: 

"Wilmington, Del., Feb. 20, 1915. 
"T. Coleman du Pont, Blackstone Hôtel, Chgo. 

"We accept your modifications to our telegram six per cent, on deferred 
payments and eight five for preferred stock. Thls makes deferred payment flve 
million eight hundred tblrty one thousand elgbt bundred slxty flve dollars 
carrying the six per cent. Please write letter conflrming détails will be settled 
Wltb banks on Tuesday. Pierre." 

On the same day Pierre wrote Coleman as follows: 

"February 20, 1915. 
"Mr. Coleman du Pont, Blackstone Hôtel, Chicago, 111. — My Dear Coleman: 
X beg to confinn my telegram of to-day and your phone conversation: 
(Then follows récital of Pierre's two telegrams of February 20tb.) 
"I understand I bave purchased from you sixty-three thousand two hun- 
dred fourteen (68,214) shares of the common stock of E. I. du Pont de Ne- 
mours Powder Company at two bundred (200) dollars per sbare and thirteen 
thousand nlne hundred eighty-nine (13,989) shares of the preferred stock of E. 
I. du Pont de Nemours Powder Company at eighty-flve (85) dollars per sbare. 
Also, you are to be pald eight million (8,000,000) In cash and five million eigbt 
hundrtSl thirty-one thousand eight hundred sixty-five (5,831,865) dollars In six 
per cent. (6%) seven (7) year notes of a company to be formed to complète 
this transaction ; the collatéral on the notes being tbirty-six thousand four 
hundred fifty (36,450) shares of the common stock of B. I. du Pont de Nemours 
Powder Company. The company Is to bave the privilège of paying thèse notes 
before maturity. Untll we bave ail the détails arrangea, I suggest that the 
transaction be kept confidential. I will let you know as soon as it is an- 
nounced, wbich of course must be fairly soon. I bave arranged for the loan 
in New York, but some détails will hâve to be flnished on Tuesday, February 
twenty-third (Monday being a bank hoUday). I wlU arrange immediately with 
Lou Dunham for the transfers. 

"Your affectionate cousin, Pierre S. du Pont" 

On February 22d, Pierre sent the following telegram : 

"WUmington, Del., Feb. 22, 1915. 
"T. C. du Pont, Blackstone Hôtel, Chgo. 

"Please wlre acceptanee of proposition my letter twentleth lu order that we 
may bave deflnite proposition for banks tomorrow. Pierre." 

To which Coleman replied : 

"Chicago, m., Feb. 22, 1915. 
"P. S. du Pont, Wilmn. 

"Proposition accepted for entlre holdings don't know exact number sbare 
assume collatéral on deferred payments to be maintained relatively same as 
at start. Coleman." 

Pierre and Raskob made the final arrangements with Mr. Porter in 
New York on February 23d. The arrangement is outlined in a let- 
ter as follows: 

"February 24, 1915. 

"J. P. Morgan & Co., New York City — Gentlemen: Attention of Mr. Por- 
ter. I wish to couflrm my understandlng of our conversation o£ yesterday. 
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We are Incorporatlng the du Pont Securitles Company under the laws of tha 
State of Delaware with a capitallzation of $7,500,000, which Company will 
purchase 14,599 shares of the pi-eferred and 91,491 shares of the common 
stocks of E. I. du Pont de Nemours Powder Company. The company will 
issue a seven year note of $5,903,715 to T. C. du Pont, carrying 36,900 shares 
of the common stock of E. I. du Pont de Nemours Powder Company as col- 
latéral. They will also issue note for $8,500,000 payable eighteen months 
after date, with interest at the rate of six per cent, per annum, to be sold 
hy you at par. The collatéral on tiiis note wlU be 14,599 shares of preferre<l 
and 54,591 shares of the common stocks of E. I. du Pont de Nemours Powder 
Company, coupled with underwriting or guaranty agreement. The company 
is to hâve the right to renew this note for a further period of eighteen months 
at the same rate of interest. A commission of IVa per cent. Is to be paid on 
such part as may be renewed. 

"l'apers of incorporation are being prepared to-day by our counsel, Mr. Wil- 
liam S. Hilles, who, with Mr. Raskob, will meet Mr. Presser and counse! 
of the Bankers' Trust Company in New York to-morrow with a vlew to agree- 
ing on ail the forms of necessary resolutions, forms of notes, guaranty agree- 
ment. etc. ; the intention being to file the certificate of incorporation on next 
Monday, at Dover, Delaware, and complète the transaction in New York 
on ïuesday, at which time the $8,500,000 cash will be available. 

"The commission for y our services in connection with this transaction 
will be $170,000, being 2 per cent, on the amount of the loan. 

"Very truly yours, Pierre S. du Pont." 

Pierre, Irenee, Lammot, R. R. M. Carpenter, Raskob, and A. Félix 
du Pont, as subscribers, caused the incorporation of the du Pont Secu- 
rities Company on March 1. 1915, with an authorized capital of $10,- 
000,000. A loan of $8,500,000 was obtained through J. P. Morgan & 
Co. The stock purchased from Coleman, together with 28,277 shares 
of common stock contributed by Pierre and his five associâtes, was sold 
to the du Pont Securities Company for which Pierre and his five asso- 
ciâtes received $7,500,000 in stock of the Securities Company, $8,500,- 
000 in cash represented by its notes sold to J. P. Morgan & Co., and 
about $5,900,000 represented by its notes to T. C. du Pont for the de- 
ferred payment. The transaction was closed' with Pierre on the basis 
agreed upon. The $8,500,000 loan was distributed by Morgan & Co.,, 
after retaining part of it, among 14 banks, ail of which were deposi- 
tories of the Powder Company. The transaction with the banks was 
closed on February 23d. On that day the Powder Company was cred- 
ited in its deposit account with J. P. Morgan & Co. with $5,500,000, 
on account of sales to foreign governments, which amount was imme- 
diately drawn out by the Powder Company's checks through Raskob as 
treasurer, and in large part distributed among the banks which partici- 
pated in the loan, so that the deposits in participating banks were in- 
creased on the following day over those on February 23d, in round fig- 
ures, as follows: 

Mechanics' & Metals' National Bank, New York, from $191,000 ta 
$369,000. 

American Exchange National Bank, New York, from $199,000 to 
$591,000. 

Bankers' Trust Company, New York, from $191,000 to $791,000. 

First National Bank, New York, from $100,000 to $400,000. 

National City Bank, New York, from $522,000 to $958,000. 

Chase National Bank, New York, from $193,000 to $593,000. 
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Hanover National Bank, New York, from $195,000 to $393,000. 

National Park Bank, New York from' $190,000 to $590,000. 

Empire Trust Company, New York, from $121,000 to $321,000. 

Chatham & Phœnix National Bank, New York, not increased at tliat 
time but on February 23d the balance was $192,000 and within ten days 
had become $402,000. 

Equitable Trust Company, New York, from $191,000 to $491,000. 

National Bank of Commerce, New York, from $196,000 to $596,000. 

The deposit in the Philadelphia National Bank was decreased on the 
24th, but on the 25th was increased by over $100,000 and J. P. Mor- 
gan & Co.'s account which, on February 17th, stood at $527,000 had 
been increased on the 19th by over $2,400,000. 

It is alleged in the bill that Pierre and his associâtes used the crédit 
of the company to obtain the loan of $8,500,000 upon which to finance 
the transaction. Whether the loan could hâve been obtained from oth- 
er banks, not depositories of the Powder Company, upon the security 
of the stock deposited as collatéral, together with the individual guar- 
antees of Pierre, Irenee, L,ammot, Raskob, Carpenter, and Félix can- 
not be determined. It would be mère conjecture. What they did must 
be drawn from the évidence. The loan was negotiated by the acting 
président and treasurer of the Powder Company through a banking 
house having an intimate knowledge of the company's business, having 
large sums passing through its hands to the company and having a 
large deposit of the company's cash on hand and $5,500,000 coming in 
on the day of the transaction. The loan was distributed among the 
depositories of the Powder Company, and the deposits in at least 11 
of the depositing banks were increased by enormous amounts out of 
the $5,500,000 of the company's cash the day after the loan was placed 
through checks drawn upon J. P. Morgan & Co. That firm knew that 
those obtaining the loan included the acting président, the treasurer, 
and directors of the Powder Company. The collatéral consisted of a 
very large block of the stock of the company and the Securities Com- 
pany, the maker of the note, was obliged to meet it, if at ail, out of 
dividends derived from that stock, as it had no other source from 
which to meet its obligations. Those dividends would hâve to be de- 
clared by the action of a board of directors of which the parties to the 
syndicale were officers and members. Under thèse circumstances, it 
would be placing motives, reasons, and conclusions of witnesses on a 
higher plane as évidence than facts to conclude that those officers did 
not use the advantages derived from the company's financial standing 
from their officiai connection with the company and from the deposit 
of its funds in obtaining the crédit upon which the loan was based. 

[2] Upon learning of the transaction Alfred and William promptly 
made objection. On March 2d William du Pont sent the folio wing 
telegram to Pierre : 

"Paper states you bave purcliased Coleman's stock. I présume for the 
company. Any other action I should consider a breach of faith." 

Alfred I. du Pont expressed to Pierre verbally a similar opinion 
On March 2d, the date of William's telegram, Alfred invited Pierre to 
come to his office and asked him concerning the purchase of the stock. 
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Upon being infonned of the détails of the arrangement wîth J. P. 
Morgan & Co. and that Pierre proposed to divide the stock among the 
stockholders of the holding company, Alfred testifies : 

"I then said to him: 'Pierre du Pont, don't do this. It Is wrong.' He 
asked me wliy It was wrong. I said : 'Because you bave accomplished some- 
Ihing by Tirtue of the power and Influence vested In you as an officer of the 
company, and by knowledge which. you could only hâve acq.uired in your 
oflîclal capacity, which you could not bave accomplished as a 'prlvate in- 
divldual. For that reason the stock which you bave acquired In thls luat- 
ter does not belong to you but belohgs to the company which you represent. 
I therefore ask you to tum this stock over to the company.' He said he was 
very sorry that he could not agrée with my point of view. In a further en- 
deavor to get him to make some concession along my Une of thought, I said : 
'Pierre, your father and my father were brothers. Neither of those men 
would hâve approved, I am confident, of what you hâve done. For their 
sake, as well as for your own, put that stock in the company's treasury, 
because you can't afford to do anything that wlU Invite crltlcism or condem- 
nation on the part of any of your fellow bankers which would in any way 
injure your business réputation.' I said, 'Pierre, I ask you.' He said he 
could not do it, that the thlng was an accomplished fact and could not be 
undone. I said, 'Then you refuse to make this concession which I ask of 
you?' He said, 'I do.' That termlnated the interview." 

On the evening of Mardi 3d, Alfred, William, Alexis, Philip, Eu- 
gène E., Francis, Irenee, and Pierre met at Alf red's office and discuss- 
ed the subject of Pierre's acquisition of the stock and the propriety of 
the manner in which it had been acquired, and a réitération was had of 
the position which Alfred took on March Ist that Pierre owed it to the 
company to turn the stock into the company's treasury. William also 
urged that Pierreturn the stock into the company, stating that he had 
purchased it in his officiai capacity, and he (William) would consider 
any otlier disposition of the stock an infringement of the proprieties 
of his office and a breach of faith as ari officer of the company. 

Neither Alfred nor William at that time took the definite position 
that Pierre had taken advantage of negotiations which had been pend- 
ing under Coleman's offer considered by the finance committee on De- 
-cember 23d. They did not in fact know that Pierre had conducted 
the negotiations, as they had no information upon that subject except 
what tliey had derived from Pierre at the meeting of the finance com- 
mittee on February lOth, when they both believed that Pierre had mis- 
understood the instructions of the finance committee and beheved, as 
he stated to them at that time, that he considered that the offer had 
been finally rejected at the meeting on December 23d. In their posi- 
tion at this time, they, being ignorant of the facts and kept in ignorance 
by Pierre, based their charge of bad faith and breach of trust on 
Pierre's part upon the fact, which they believed, that he as an officiai of 
the company had used the company's crédit to buy the stock and had 
used information obtained by virtue of his office of the value of the 
stock, and of the fact that the stock was for sale, for his own advan- 
tage when he should hâve acted for the adVantage of the company. 

Pierre, having declined to tum the stock over to the company, con- 
sulted Mr. Laffey, counsel for the company, who informed him that, 
in his opinion, the company could not lawfully purchase the stock, be- 
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cause under îts charter, and under the laws of New Jersey, it could not 
purchase its own stock except out of its surplus. 

The purchase price of the stock amounted to $13,903,715, which was 
in excess of its surplus, as shown in the statements of the financial con- 
dition of the Company as of February 28, 1915, under the item "profit 
and loss," $5,303,599.82, at that time, over and above ail of its liabiH- 
ties, including in that term those fixed, current, and contingent, and 
the amount of capital stock paid in, 

Pierre then addressed to each of the board of directors of the Pow- 
der Company a letter dated March 5, 1915, stating that he, together 
with others, had arranged to purchase Coleman's stock ; that Coleman 
had written to him before Christmas ofifering 20,000 shares of common 
stock to the company at $160 per share with the suggestion that the 
stock be resold to the important employés. He then cited the resolu- 
tion from the minutes of the finance committee meeting of December 
23, 1914, and stated that this information was transmitted to Coleman, 
who withdrew his ofi^er very shortly afterwards ; that about the middle 
of February Alfred brought up with the finance committee the subject 
of purchase of this stock and expressed the opinion that Coleman had 
not understood the position of himself and William on the question and 
suggested that both he and William should write to Coleman outlining 
their position; that this was done by Alfred in his letter of February 
16th, of which he attached a copy. He stated that this letter most 
clearly outHned the position of the majority of the finance commit- 
tee at the time of the meeting and amplified the minute of the meet- 
ing; that on the same day, February 16th, he learned from Cole- 
man's confidential représentative that Coleman was planning to sell 
a large block of his stock, and, as the company was not interested, he 
f elt at liberty to sell elsewhere ; that this resulted in a negotiation on 
February 17th, and the ofïer tO purchase was made and accepted on 
February 20th ; that the final détails were finished on March 2d. He 
then recitefi the telegram from William of March 2d, stating that Al- 
fred had expressed to him a similar opinion. He stated that, in taking 
îxception to the accusation of bad faith, the meaning attached to thèse 
words is as f ollows : 

"I could not hâve made the purchase of this Woek of stock unaided by the 
company ; that theref ore the company Is entltled to the stock. There seems 
to be no contention that my position In the company enabled me to receive 
an offer from Mr. T. O. du Pont; the point being that I could not hâve 
flnanced the purchase of the stock vvithout using company crédit. I havo 
no reason to think that I am accused of any improper use of crédit, but of 
having used my position to enable me to obtain crédit in New York that as 
an Individual I could not hâve obtalned. Messrs. Alfred I. and William du 
Pont, who hâve expressed this opinion most strongly, admit that they know 
ueither the amount of the loan, the nature of the collatéral used, nor tlie 
tenus of the transaction. I hâve glven them the folio wing information: 

"That a loan was placed through J. P. Morgan & Co. with whom our com- 
pany flrst had relations by opening an aecouut ou December 9, 1914. Messrs. 
J. P. Morgan & Oo. undertook to place this loan In thelr usual manner, namelj , 
for a commission. They selected a number of banks and distributed the loan 
among them. After the transaction was completed, we were niade aequalnted 
with the names of the banks who took the loan. The latter was about 50 
per cent oversubscribed, and It was so far distributed that Morgan <& Co. had not 



DU PONT V. DU PONT 12-j 

retained more than 10 per cent., I. e., the allotments to banks amounted to 
more than 90 per cent. 

"I déclare that neither I, nor any of my asfsociates, lutve used or attempted 
to use t]ie company's name In this transaction. I hâve beeti greatly surprised 
that Messrs. Alfred and WilUam du Pont consider that tlie company has in 
any sensé the right to take this stock, and still more surprised that some oth- 
ers of our directors hâve at loast entertained such a feeling. If they do not 
now possess it. The ob.1ect of this letter Is to endeavor to settle satisfactorlly 
in everj'body's mind the question of propriety by Inquirlng wliether the direc- 
tors wi,sh to purchase the stock for account of the company." 

He then gave the company the opportunity to make an oflfer to him 
and his associâtes, withdrew the statement made on the evening of 
March 4th that he would not sell the stock, and stated he was now 
open to consider a proposition. He stated that the purchase, which 
had been finally closed beyond any power to change, was such that the 
whole of the 63,314 shares of common and 14,599 shares of preferred 
stock purchased from T. C. du Pont was open to the company's ofïer 
of purchase; that the price paid was S200 per share for the common 
and $85 per share for the preferred, and any ofïer made for the pur- 
chase of common stock must be subject to an outstanding option to 
purchase 8,234 shares of common stock for $1,139,600, or approxi- 
mately $138 per share, and that, in order to undo what had been donc, 
an expenditure of approximately $250,000 would be necessary. 

The matter was brought before the board of directors at a meeting 
on March 6, 1915. Those présent were Pierre, Alfred, William, 
Irenee, Eugène E., Lammot, Francis I., Alexis I., and H. F. du Pont, 
R. R. M. Carpenter, H. G. Haskell, Raskob, H. F. Brown, F. E. Con- 
nable, William Coyne, Henry Belin, Jr., Charles E. Patterson, and 
E. G. Buckner. Mr. Eaffey was called into the meeting at Pierre's 
suggestion for advice as to the légal phase of the matter. He gave it 
as his opinion that the company was iimited in its right to purchase 
its own stock to the amount of its surplus. A resolution that the com- 
pany offer to purchase the stock from Pierre and his associâtes, in ac- 
cordance with the terms stated in Pierre's letter of March 5th, was 
then ofifered. Upon a substitute motion the matter was referred to the 
iînance committee for report and recomm.endations on March lOth. 
At this meeting of March 6th, T. Coleman du Pont's résignation was 
received. Pierre was elected président, and A. Félix du Pont a direct- 
or. Pierre was appointed chairman of the finance committee, and 
Irenee elected to the vacancy on that committee caused by Coleman's 
résignation. 

A meeting of the finance committee was held on March 8th, at which 
were présent Pierre, Alfred, William, and Irenee. Upon a motion to 
recommend that the board of directors make an offer to purchase the 
stock from the syndicate in accordance with the terms stated in Pierre's 
letter, Alfred and William voted aye and Irenee voted nay. Pierre did 
not vote. Under the by-laws governing the finance committee, the mo- 
tion therefore failed to pass. At the directors' meeting on March lOth, 
the report of the finance committee without recommendation upon the 
resolution referred to them at the meeting of March 6th was received 
and filed without any further action. Raskob ofifered a resolution that 
the company make an offer to purchase from the syndicate the stock 
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referred to in the letter from P. S. du Pont dated March 5th upon the 
terms stated therein. Upon being put to a vote, the motion was lost ; 
Alfred, William, and Francis voting in the affirmative, Mr. Connable 
not voting, the other members présent, including Raskob, voting in the 
négative. Nineteen directors were présent at the meeting. The board 
consisted of twenty members in office, and the by-lavi^s provide: 

"The affirmative vote of a majority of ail the directors for the time being in 
office shall be necessary for the passage of any resolution." 

It therefore would hâve required the vote of eleven directors to pass 
the resolution. Of those présent and voting, the foUowing had an in- 
terest in the stock: Pierre S. du Pont, Irenee du Pont, Lammot du 
Pont, A. Félix du Pont, John J. Raskob, and R. R. M. Carpenter, as 
members of the syndicate who joined in the purchase of the stock. 
Coyne, Haskell, and Brown had each received from Pierre a promise 
of 1,500 shares of the stock of the du Pont Securities Company. After 
the vote had been taken, Laffey was elected a director. Prior to this 
meeting, he had been promised 500 shares of stock in the Securities 
Company. 

The defeat of the resolution to offer to purchase the stock is relied 
upon by the défendants as a ratification of the purchase by the syndi- 
cate and as a rejection by the board of directors of an opportunity to 
make an offer. Alfred and Francis protested against the directors who 
were interested in the Securities Company voting upon the acquisition 
of the stock. At that time it was not disclosed to the directors who 
were not interested that Haskell, Brown, and Coyne had an interest 
at that time in the Securities Company, nor that Laffey, prior to the 
meeting of March lOth, had been promised an interest. Pierre's let- 
ter, in which he made the proposition to the company, failed to dis- 
close the negotiations which he had had with Colcman du Pont during 
January, 1915, failed to lay before the directors the correspondence 
between himself and Coleman, and it failed to set out the terms 
of Coleman's offer of February 13th and to state what was done in 
the negotiations after that time. While he evasively stated the fact that 
the "company's name" had not been used in obtaining the loan, he did 
not state that the banks which took the loan were depositories of the 
company, having with one exception large balances of the company's 
f unds upon deposit ; nor did it state the names of the banks, although 
he knew them at that time. It was at Pierre's suggestion that Laffey 
was called into the board on March 6th to give his opinion upon the 
legality of the purchase of the stock, which Pierre, on March 5th, had 
obtained in advance. If Pierre and the other directors interested in 
the purchase of the stock had in good faith intended to obtain fair 
unbiased considération of the resolution offering to purchase from 
them, there should hâve been laid before the board a full and unre- 
served disclosure of the whole truth in relation to the action of the 
finance committee in relation to the information given by Pierre to 
Dunham and Coleman of that action, in relation to the negotiations con- 
ducted by Pierre with Coleman up to the time the purchase was con- 
summated, and in relation to ail the détails of the loan of $8,500,000. 
Nine directors had an interest antagonistic to the company's acquisi- 
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tïon of tlie stock. Alfred, William, and Francis, through the conceal- 
ment from them of the true state of facts, based their support of the 
résolution upon the ground that Pierre and his associâtes had acted 
in bad faith in using their officiai knowledge of the company's business 
and in using the crédit and financial standing of the company in ob- 
taining the funds to finance the purchase. It was the duty of Pierre 
and his associâtes to see that there was niade to them, together with 
Mr. Connable, who did not vote, and the six other directors who voted 
with the nine interested directors, a full disclosure of ail the facts and 
circumstances in connection with the whole transaction. While the 
action of the board of directors therefore constituted a formai re- 
fusai to take advantage of the opportunity to make an offer to Pierre 
and his associâtes to take the stock for the company, that action was 
obtained by the votes of nine directors who, at that time, were inter- 
ested in preventing the company from acquiring the stock, and of six 
others who were kept in ignorance, through willful misrepresentation 
and suppression of facts they were entitled to know. To uphold the 
action at the board meetings of March 6th and lOth, under thèse cir- 
cumstances, would be contrary to conscience and good morals and to 
the rule of equity forbidding a director, while representing the cor- 
poration, from acting in his own interest and against the interest of the 
corporation and requiring a full disclosure by a director as a fiduciary 
of everything which he himself knows bearing upon the matter in hand. 
[3] After the suit was brought on January 18, 1916, the board of 
directors of E. I. du Pont de Nemours Powder Company and the E. 
I. du Pont de Nemours & Co., the directors being the same in each 
company, sent a circular letter to the stockholders of the two com- 
panies reciting the fact that on December 8, 1915, Philip F. du Pont 
had brought the présent suit. The names of the individuals accused of 
defrauding the company for their personal gain and violating their duty 
as directors were given, and copies of the bill of complaint and the 
answer of Pierre S. du Pont were inclosed, and it was requested that 
the stockholders carefuUy read the inclosures. It then recited Cole- 
man's offer to the company of December 7 and 14, 1914, and stated 
that the finance committee on December 23, 1914, had instructed Pierre 
to advise Coleman that the committee did not feel justified in paying 
more than $125 per share ; that Pierre urged that the offer as made be 
accepted and voted against its rejection; that Coleman withdrew the 
offer after being advised by Pierre of the attitude of the finance com- 
mittee; that a month later Pierre and others, learning that Coleman 
was willing to sell ail of his holdings in the company, made him an 
offer, and he and his associâtes had purchased thèse shares for their 
own account at $200 per share for common and $85 for preferred. 
It stated that Philip du Pont's statement that Pierre and his associâtes 
did not hâve either crédit or marketable collatéral which would enable 
them to effect the loan in that amount, and therefore could not finance 
the purchase of the stock of Coleman without using the crédit of the 
Powder Company, was entirely unwarranted by the facts as fully set 
forth by Pierre in his answer; and that, objection being raised to the 
purchase by two of the directors of the company, Pierre, without ad- 
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mitting or conceding any obligation so to do, expressed to the board of 
directors a willingness to entertain an offer for the stock. 

It then recited the action of the board at its meeting on March 10, 

1915, and the opinion of the attomey of the company that, since there 
was not sufficient surplus in the treasury for the purpose, the purchase 
of the stock would be illégal. It recited that, after receiving notice of 
the suit, the président called together the board of directors to learn 
their wishes in the matter, and that they immediately passed a resohi- 
tion of confidence in the accused officers and directors and, by a vote 
of 16 to 3, disclaimed on behalf of the company any right or interest 
in the stock in question, which resolution was set out at length. The 
subscribers to the circular letter stated that they owned or represented 
by proxy at that time over 55 per cent, of the total voting stock of the 
E. I. du Pont de Nemours & Co. and asked that proxies be given to 
Pierre, Alexis and John J. Raskob, authorizing thèse men to vote at 
the next annual élection to be held on the thirteenth day of March, 

1916, in Wilmington, Del., to elect a board of directors for the com- 
ing year. Twenty-one names were then set out as candidates for élec- 
tion to the board of directors. 

At the annual meeting referred to, held on March 13, 1916, the 
board of directors named in the communication were elected, and the 
proxies were also used in voting for and adopting|a resolution which 
is set out at large in the défendants' seventy-third request for findings 
of fact. The resolution contained a statement of the transaction in re- 
lation to the purchase of the Coleman du Pont stock substantially as 
narrated in Pierre's letter to the board of directors of March 5, 1915, 
and recited the action of the board of directors and approved of the 
policy of the board in refusing to offer to purchase the Coleman du 
Pont stock and expressed approval of the policy of applying the money 
and assets of the corporation to the carrying on of ordinary business 
rather than purchase of stock of the company except when bought out 
of surplus for bonus or other similar legitimate purposes. It also ap- 
proved the sound business' judgment of the directors in the déclaration 
of dividends. 

As a ratification of the act of the board in refusing to offer 
to purchase Coleman's stock from Pierre and bis associâtes, or 
a condonation of the fraud practiced by Pierre and bis associâtes, or 
approval of the policy of the board, the resolution cannot be accepted 
as expressing the views of the stockholders whose proxy votes were ob- 
tained by means of the circular letter. The letter requested proxies for 
the purpose of voting for directors and not for the purpose of acting 
upon the resolution, and further, is open to the same objections of fail- 
ure to make fuU disclosure as is the letter of Pierre to the directors. 
It is difficult to see on what ground the stock representing that pur- 
chased from Coleman can be regarded as properly included in a vote 
upon such a question. Every principle of honesty and rule of proprie- 
ty and fair dealing would require that it be not voted. If Pierre and 
his associâtes, through breach of the good faith which he, as agent for, 
and ail as directors and officers of, the company, were bound to ob- 
serve in their relations with the company, cannot hold the stock unless 
the company has had a fair opportunity to purchase it, it foUows that 
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it cannot be turned against the company by voting it to sustain the 
unlawful methods of those so obtaining it. Neither the action of the 
board of directors on March 10, 1915, nor the action of the stockhold- 
ers on March 13, 1916, has any weight as against the company and its 
stockholders in condoning the action of Pierre and his associâtes, or 
ratifying that of the board of directors, or in determining that the 
company had rejected an ofïer to purchase the stock. 

[4] It is averred in the answers of the défendants and vigorously 
contended in most able argument of their counsel that the company 
could hâve purchased Coleman's stock only out of its surplus which, 
upon February 28, 1915, it is claimed, amounted to $5,303,599.82, while 
the amount required for the purchase was $13,903,715, and that the 
use of any other funds would hâve impaired its capital stock. A state- 
ment of the financial condition of the Powder Company as of Febru- 
ary 28, 1915, shovved that it had in hand cash amounting to $15,773,- 
496.09, and added to that bills receivable, accounts receivable, materi- 
als and supplies, finished products, and deferred charges, making a to- 
tal working capital, consisting of the quick or fluid assets available for 
carrying on its current commercial and mànufacturingl business, 
amounting to $40,757,045.82. Investments added to this brought the 
total current assets up to $54,464,884.01. The current liabilities con- 
sisting of bills payable, accounts payable, bond interest and dividends 
payable, and deferred crédits, amounted to $4,669,515.62, leaving an 
excess of current assets of $49,795,368.39. The fîxed or stable assets 
consisted of plants, real estate, construction, fixtures, etc., amounting 
to $24,199,640.18, and patents, good will, etc., $22,320,306.02, making 
the total assets, less current liabilities, $96,315,314.59. Contract ad- 
vances amount to $23,903,202.56, and funded debt $17,354,000. Thèse 
two items, together with reserves for dépréciation, amortization, etc., 
amount to $45,545,630.88, which, deducted from the above balance, 
leaves an excess of assets of $50,769,683.71, after déduction not only 
of current liabilities, but fixed liabilities, consisting of funded debt 
and reserves for dépréciation, etc., and the total of the contract ad- 
vances. Deducting from this excess of assets the capital stock, con- 
sisting of preferred amounting to $16,068,801.34 and common, $29,- 
397,282.55, leaves profit and loss or surplus at the figure above stated 
$5,303,599.82. 

The amount of contract advances, which apparently is absorbed in 
the current assets, is deducted as a whole from the assets of the com- 
pany. Thèse contract advances represent 50 per cent, of the contract 
price, paid in advance by the foreign governments at war, upon the 
total amount of their contracts entered into with the Powder Com- 
pany from time to time for the purchase of munitions of war. On 
December 31, 1914, the contract advances in hand amounted to $7,- 
947,711.87; on January 31, 1915, to $14,657,646.51; on February 28, 
1915, at the time Pierre purchased Coleman's stock, to $23,903,202.56; 
and on March 31, 1915, to $30,771,053.49. There was a constant in- 
crease in the amount of the contract advances in hand until, on Sep- 
tember 30, 1915, they amounted to $85,494,332.91. 

The average cost of manufacture of rifle powder and cannon powder 
was agreed to by the parties and filed as a stipulation in the cause. 
242 F.— 9 
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The amount of the contract advances assured the Powder Company 
of a substantial profit upon each contract over the cost of manufac- 
ture in case the buyers ref used or failed to accept any lot or the whole 
amount called for under any contract, or failed to pay the remaining 
50 par cent, of the contract price, and the powder was left upon the 
company's hands. 

It has been seen that the surplus which appears under the item of 
"profit and loss" is arrived at by deducting from ail current assets, 
investments, and fixed assets, not only the current liabilities and the 
fixed liabilities, but, as a contingent liability, the amount of cash ad- 
vanced upon the contracts. It may be that that item was properly 
deducted in order to ascertain the surplus as a bookkeeping term, but 
in reality the amount of the current assets of the company which 
could be used without impairing its capital stock paid in is to be de- 
termined by a comparison of ail of the assets of the company, includ- 
ing ail of its quick or fluid assets available as working capital, with 
its actual indebtedness over and above its capital stock. The amounts 
advanced to it upon thèse contracts did not constitute an indebtedness, 
but there was a contingent liability based upon the agreement in the 
contracts that upon the failure of performance upon the part of the 
seller caused by failure of powder to conform to contract requirements 
or by any contingencies beyond its control by strikes, or labor trouble, 
the Powder Company would be required to return to the buyer such 
amount of money as may hâve been advanced on account of the powder 
so afïected. 

At the time Coleman's stock was purchased by Pierre on February 
28, 1915, the contracts had increased in amount from $18,292,225 on 
December 31, 1914, to $58,932,225. Additional contracts for enormous 
amounts were being negotiated at that time, so that by the end of 
March the contracts exceeded $90,000,000 and by the end of Septem- 
ber exceeded $225,000,000. 

During the period covered by Pierre's correspondence with Cole- 
man, it appears that the manufacturing plant was increasing its capaci- 
ty sufficiently to successfully meet every requirement of its enormously 
mcreasing business. The prédictions of Coleman as to increase in the 
value of the stock were realized and there was a confidant expectation 
of profits of 100 per cent. 

The défendants' witnesses testified as to the risks attending per- 
formance of the contracts based on the uncertainty of the plant being 
capable of the required production. The statements made by the offi- 
cers and directors of the company during the period in question bear 
a différent inference from their testimony on the stand. The corre- 
spondence between Coleman and Pierre and the discussion at the meet- 
ings of the board of directors in March carry conviction that the com- 
pany was fully able to produce and was producing ail that was neces- 
sary to carry on the business, and that huge profits were to be made out 
of the business on hand. Between March 1, 1915, and the time of the 
trial in July, 1916, cash dividends équivalent to 183 per cent, had been 
paid upon the stock of the Powder Company. At the time of the 
meeting of the board of directors of March, 1915, it was stated by 
Pierre that the surplus out of which alone Mr. Laffey advised the 
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board the stock could be purchased amounted to $9,500,000. In addi- 
tion to what was, in the bookkeeping sensé, called surplus, the Com- 
pany had in hand amply sufficient sums to purchase the stock without 
impairing the capital stock paid in, unless the total amount of the ad- 
vances constituted an indebtedness. 

Mr. Laffey's opinion was based upon paragraph 7, § (h), of the 
charter, and section 30 of the corporation law of New Jersey. The 
charter contains the following provision: 

"3. The objects for wMch thls corporation Is formed are: * * * (f) To 
subscribe or cause to be subscribed for, and to purchase or otherwise acquire, 
hold for investment, or otherwise sell, assign, transfer, mortgage, pledge, ex- 
change, distribute or otherwise dispose of the whole or any part of the shares 
of the capital stock • • * of Itself or any other corporation or corporations. 
* • * 

"7. • * * In furtherance but not In limitation of the powers conferred 
by law, the board of direetors are expressly authorized : * * • (h) From 
time to time to flx and détermine and to varj- the sum to be reserved over and 
above its capital stock paid in as working capital before declaring any divl- 
dends among its stockholders ; to direct and détermine the use and disposition 
of any surplus or net profits over and above the capital stock paid in ; to 
flx the time of declaring and paying any dividend, and, unless otherwise pro- 
vided in the by-laws, to détermine the ainount of any dividend. Ail sums re- 
served as working capital or otlierwise may be applled from time to time to 
the acquisition or purchase of its bonds or other obligations or shares of its 
own capital stock or other property to such extent and in such manner and 
upon such tenus as the board of direetors shall deem expédient, and neither 
the stock, bonds or other property so acquired, shall be regarded as aceumulat- 
ed profits for the purpose of declaring or paying dlvidends unless otherwise 
determined by the board of direetors ; but shares of such capital stock so pur- 
chased or acquired may be resold, unless such shares shall hâve been retlred 
for the puiTpose of decreasing the company's capital stock as provided by law." 

Under the charter, therefore, one of the objects of the corporation 
is the purchase of its own stock. Paragraph 7, § (h), confers upon 
the board of direetors authority "in furtherance but not in limitation 
of the powers conferred by law." The first of the powers in section 
(h) is to iix and détermine and to vary the sum to be reserved over 
and above its capital stock paid in as working capital before declar- 
ing any dividends among the stockholders, and the second is to direct 
and détermine the use and disposition of any surplus or net profits 
over and above the capital stock paid in. In considering the eflfect of 
the paragraph providing that "ail sums reserved as working capital 
or otherwise may be applied from time to time to the acquisition or 
purchase of * * * shares of its own capital stock," counsel for 
the défendants contends that this provision of the charter limits the 
investment of the company's funds to the 'sums reserved as working 
capital by action of the board over and above its capital stock paid 
in, and that hence the company could not use any part of its working 
capital in the commercial sensé, consisting of its quick or fluid assets 
at that time amounting to over $40,000,000 for the purchase of its 
own capital stock. I do not, however, so construe the charter provi- 
sion. The power conferred by the first clause of section (h), when 
read in connection with the whole of the section, confers authority to 
set aside out of the company's surplus before declaring dividends a 
sum as working capital, but it does not restrict the company's work- 
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ing capital to the sum so set aside. It does not mean that the Com- 
pany shall not use any of its quick or fluid assets as working capital, 
except the sum so reserved, but that, in order to justify the board 
of directors in not distributing its entire surplus in dividends, its previ- 
ously existing working capital, if any, is to be added to by the sum 
so reserved. The forms in use by the company recognize working 
capital in the commercial sensé and not in this restricted sensé. The 
authority to acquire or purchase out of "ail sums reserved as work- 
ing capital or otherwise" is not confined to its capital stock, but in- 
cludes "its bonds or other obligations," "or other property," and the 
provision that "shares of such capital stock so purchased or acquired 
may be resold" should be read in connection with the direction that 
neither the stock, bonds, nor other property so acquired shall be re- 
garded as accumulated profits for the purpose of declaring or paying 
dividends. The board of directors are therefore expressly authorized 
to invest in the things enumerated including the company's capital 
stock ail such sums as shall be reserved as working capital or other- 
wise, but the directors are not limited to the use of the sums so re- 
served for the purchase of its capital stock to the exclusion of the 
use of other funds of the company. The authority to so invest is ex- 
pressly declared to be "in furtherance but not in limitation of the pow- 
ers conferred by law." As the directors are authorized to purchase 
the company's bonds or other obligations or shares of its own capital 
stock or other property and are not confined to investment in its cap- 
ital stock, it would follow that, if the provision is construed to mean 
that the funds the board may use in the purchase of its capital stock 
are to be confined to the sum so reserved, the same limitation would 
apply to its bonds, or other obligations, or other property purchased 
by it. This would lead to the absurd conclusion that, if the company 
had in its working capital large amounts of cash on hand without hav- 
ing any such sums reserved, it could not, if it found it to its advantage 
to do so, purchase its own bonds or notes before maturity or any other 
property for investment. 

It is concluded that the section of the charter cited authorizes cer- 
tain purchases to be made with the sums set aside out of surplus, but 
does not exclude the use of other funds of the company in making 
such purchases. 

As the powers conferred upon the board by paragraph 7, § (h), are 
declared to be "in furtherance but not in limitation of the powers con- 
ferred by law/' the corporation laws of New Jersey of 1896 (P. L. p- 
277), under which the Powder Company was organized, will be ex- 
amined. 

Section 1, subd. 4, and section 20, provide : 

"Bvery corporation shall hâve power : • * • (4) To hold, purchase and 
convey such real and Personal estate as the purposes of the corjKjration shall 
requlre. * * * 

20. The shares of stock In every corporation shall be personal property." 

In Berger v. United States Steel Ce, 63 N. J. Eq. 809, 53 Atl. 68, 
decided by the Court of Errors and Appeals, it was said : 

"In Chapman v. Ironclad Rhéostat Co.. 33 Vr. (62 N. J. Law) 497 [41 Atl. 
690], Mr. Justice Dlxon, in an opinion delivered in our Suprême Court, very 
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elearly demonstrates that, under the Corporation Act of 1896, there is an im- 
plied grant of power to coi-poratlons to piirchase sliares of their own capital 
stock whenever such purchase is required for legitimate corporate purposes. 
Section 20 malces such sliares personal property ; section 1, subd. 4, gives pow- 
er to purchase such personal property as the purposes of the corporation shall 
require, except what is exeepted in section 3, which exception does not In- 
elude shares of its own stocli. Therefore, in connection with sections 29 and 
38, the right of a corporation to purchase its own shares is necessarily im- 
plled." 

Section 30 of the New Jersey Corporation Act (2 Comp. Stat. 1910, 
p. 1617) is relied upon by the défendants as preventing the acquisition 
of its own stock except from surplus. The section reads: 

"The directors of a corporation shall not maUe dividends except from its 
surplus, or from the net profits arising from the business of such corporation, 
nor shall it divide, withdraw, or in any way pay to the stockholders or any 
of them, any part of the capital stock of such corporation, or reduce Its capi- 
tal stock except as authorized by law." (Then follow the penalties imposed 
upon directors for violation of the provisions of this section. 

No case appears to hâve corne before the courts of New Jersey in 
which this statute was held to prohibit a corporation from the pur- 
chase of outstanding shares of its own stock. It is construed by coun- 
sel for the défendants as applying to the présent case upon the ground 
that the proposed transaction would hâve been a payment to Coleman 
or Pierre of part of its capital stock (that is, its paid-in capital) in 
payment for the shares. It is difficult to see the apphcation of the 
section to the situation in this case. Even if it is to be construed as 
meaning that a corporation may not impair or deplete its capital stock 
by the purchase of its own shares, the reasons of the statute law and 
the common law for such a prohibition are that the paid-in capital 
represents to the creditors the assets of the company to which they 
may hâve recourse for payment of the company's debts, and, if the 
company has to use its paid-in capital in order to make payment for 
its own stock, it is pref erring its stockholder as a creditor, and, to the 
extent to which the paid-in capital is used, it is depleting the fund to 
which its other creditors are to look for payment. Assuming that the 
act is intended to reach such a case, it is incumbent upon the défend- 
ants to show that the capital of the company over and above its capital 
stock paid in was not sufficient to pay its then existing creditors, and 
also to pay for the stock. In taking under considération the question, 
it may first be concluded that' surplus in the bookkeeping sensé in 
which it was used upon the sheets or forma furnished by the Powder 
Company is not necessarily its surplus in the sensé of representing what 
would remain out of its assets after deducting the full amount of its 
capital stock paid in plus its indebtedness. Its current Uabilities were 
but $4,669,515.62, and its funded debt, which had many years to run, 
$17,354,000. Its capital stock amounted to $45,466,083.89. Adding 
its capital stock, its total current liabilities, and its funded debt, the 
sum of its capital stock and what it owed its creditors amounted to 
$67,489,599.61, which, deducted from its total assets of $100,984,834.- 
21, left it on hand a balance of current assets of $33,495,230.60. The 
purchase of the Coleman du Pont stock, therefore, would hâve left the 
company in hand crver and above its liability for capital stock and its 
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Hability to its credîtors nearly $20,000,000, and deducting the réserva- 
tion for dépréciation, amortization, etc., which good business policy 
impelled the company to set aside, over $15,000,000 would hâve been 
available for contingent liabilities arising under its contracts. The 
materials and supplies on hand, together with the finished products, 
were valued at over $9,500,000. As thèse items may be assumed to 
hâve been in part at least what was on hand for carrying out the con- 
tracts at their value at the plant, and would hâve been on hand at that 
time if at that moment the wrar had ceased, the Powder Company was 
protected, not only by the advances upon which it would not hâve to 
encroach, except upon the contingencies named in its contracts, but it 
had the additional protection of materials and supplies and finished 
products at its disposai. The advances were unquestionably used in 
part, at least, as working capital which, on February 28, 1915, amount- 
ed to $40,757,045.82, and the company would still hâve had a large 
working capital if it had paid for the stock out of that item, and it 
cannot, upon any reasonable inference, be found that the purchase 
would hâve impaired the capital stock paid in. 

It is concluded, therefore, that the company had ample power to 
purchase its own stock under its charter and under the corporation 
laws of New Jersey, and that it had ample assets on hand out of which 
it could lawfuUy hâve paid for the stock without depleting its paid-in 
capital. 

The question whether the company should purchase the stock of- 
fered in December, 1914, was pending before a committee of the board 
of directors having full power and authority to represent and act for 
the corporation in the matter. 

Under the by-laws of the Powder Company, it is provided in article 
3, §3: 

"The finance committee shall hâve spécial and gênerai charge and contro! 
of ail flnancial affairs of the company and such other matters as may be as- 
slgned to it from time to time by the board of directors. * • * 

"Durlng the intervais between the meetings of the board of directors, the 
finance committee shall possess and may exercise ail the powers of the board 
of directors in the management of the flnancial affairs of the company, and 
such other matters as may be assigned to it from time to time by the board of 
directors, In «uch manner as sald committee shall deem to be best for the In- 
terests of the company, In ail cases in which spécifie directions shall not hâve 
been given by the board of directors. 

"Durlug the intervais between the meetings of the finance committee, the 
chairman thereof shall possess and may exercise such of the powers vested in 
the finance committee as from time to time may be conferred upon hlm by 
resolution of the board of directors or of the finance committee." 

Therefore, when Pierre was instructed to advise Mr. L. L. Dun- 
ham, attorney for Mr. T. Coleman du Pont, that the finance commit- 
tee did not feel justified in paying more than $125 per share for this 
stock at that time, and to take the matter up further with T. Coleman 
du Pont, and that action was ratified and confirmed by the board of 
directors on December 30th, the corporation, through the committee 
upon whom the power was conferred, had taken this position upon 
Coleman's offer : It had not accepted or rejected the offer, but had plac- 
ed the matter in the hands of its chairman for further negotiation upon 
nis part with Coleman. It thereupon became his duty by virtue of 
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the spécial agency vested in him by the action of the finance com- 
mittee to take the matter up further with Coleman and to fully in- 
form Coleman in accordance with the terms of his instructions and 
necessarily to keep the finance committee informed of what was going 
on between himself and Coleman. The question before the finance 
committee was whether it should or should not acquire the stock. 
Coleman had offered it at a certain price, and the action of the finance 
committee cannot reasonably be construed as other than making a 
counter oflFer. With thèse instructions before him and this duty upon 
him, Pierre violated that duty by informing Dtinham, according to 
his own statement, that the offer had been rejected, but did not give 
Coleman the information at that time that the finance committee was 
willing to buy the stock at a lower price than offered by him. He, 
however, kept the matter open with Coleman through his correspond- 
ence until Coleman, not knowing that there was any counter offer, in- 
structed him to withdraw the offer with a view of renewing it in the 
future. His action, when the question was put to him on February 
lOth and he informed Alfred and William that the offer had been 
"turned down" on December 23d, and when they asked for the cor- 
respondence between him and Coleman and he furnished them with 
correspondence upon another subject, and when his attention was 
called to that fact by Alfred on February 12th he still failed to fur- 
nish the correspondence which was wanted, cannot be reconciled with 
anything but an intention on his part to conceal from them what had 
transpired. This conclusion becomes irrésistible when we find that 
on the foUowing day, February 13th, Coleman wrote the letter offer- 
ing to sell from 20,000 to 40,000 shares of stock. The finance com- 
mittee had not determined that it would purchase the stock, but this 
fact can make no différence in Pierre's duty to faithfuUy represent the 
Company under the instructions from tlie finance committee in his deal- 
ings with Coleman and to make fuU disclosure to the finance committee 
of what transpired between him and Coleman. If he had with fidelity 
carried out his trust, had correctly reported to Coleman the substance 
of his instructions from the finance committee, and had fully and free- 
ly disclosed to the finance committee what had transpired between 
him and Coleman, and the finance committee or the company had de- 
termined to proceed no further, or had determined not to purchase 
Coleman's stock, his position of agency and trust for the company 
would hâve been at an end and he would hâve been free to act for 
his own interests and those of his associâtes. Having failed to do 
this and having purchased the stock, he did not offer to turn it in to the 
company, or to permit it to purchase it, but did give it an opportunity to 
make him and his associâtes an offer to take it, not, however, upon 
the terms under which he had purchased it from Coleman, but under 
terms involving the necessity of the company making good, obligations 
which he and his associâtes had entered into in the meantime with 
third parties and other directors of the company in relation to the 
stock. This opportunity to make an offer to sell to the company, if 
made in good faith, involved a duty upon Pierre's part and upon the 
part of the officers and directors associated with him in interest in the 
purchase at that time to make a full diâclosure to the board of direc- 
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tors of ail that had previously transpired in relation to the stock so 
that they might be fully informed of what rights, if any, the company 
had in the matter, or what its opportunity to purchase had been. No 
such disclosure was made to the board. Although the board was in- 
formed that Pierre and five other directors had an interest in the 
stock, the fact that three others were also interested was not dis- 
closed. With nine directors having an interest antagonistic to the 
corporation and voting, it was therefore a certainty that a resolution 
to buy the stock could not pass, even if ail the rest had been in favor 
of it, because the board at that time consisted of twenty members, 
and it required a majority vote of those in office to pass the motion. 
The subséquent resolutions at the stockholders' meeting, as has been 
shown, were passed by proxy votes given for élection of directors. 
While the proxy votes were given for the élection of a board friendly 
to Pierre and his associâtes and recommended by them, this cannot 
be construed as an indorsement of ail that Pierre and his associâtes 
had done and of the prior action of the board because of a further 
failure to fully disclose to the stockholders the circumstances under 
which the stock had been purchased. Moreover, the stockholders re- 
ceiving the communication were informed that the subscribers to the 
letter owned in person, or represented by proxy over 55 per cent, of 
the total voting stock of E. I. du Pont de Nemours & Co. and were 
not informed that the stock in controversy was included in that 55 
per cent. Under the facts, therefore, what was done at thèse meet- 
ings cannot hâve any force and effect as valid action on the part of 
the board of directors, or the stocldiolders at thèse meetings. 

[5] The duties of a director or other officer of a corporation in 
transactions where he is representing his company are governed by 
well-established and familiar rules of equity. A director of a cor- 
poration may freely purchase its stock, and occupies no relation of 
trust to an individual stockholder which prohibits his using whatever 
advantage his position may afford him through knowledge of its 
business and condition superior to that of the stockholder with whom 
he deals. He is not accountable to the stockholder for withholding 
information from him which affects the value of the stock, but to the 
corporation, the whole body of stockholders, he stands in a fiduciary 
relation which requires him to exercise the utmost good faith in man- 
aging the business afïairs of the company with a view to promote, 
not his own interests, but the common interests, and he cannot di- 
rectly or indirectly dérive any Personal benefit or advantage by rea- 
son of his position distinct from the coshareholders. By assuming the 
office, he undertakes to give his best judgment in the interest of the 
corporation in ail matters in which he is acting for it untrammeled 
by hostile interest in himself or others. If he acts for himself in mat- 
ters where his interest conflicts with his duty, the law holds the transac- 
tion constructively fraudulent and voidable at the élection of the cor- 
poration. He is disqualified by the intervention of a personal inter- 
est to act in the performance of his duties as trustée for the com- 
pany, and is not permitted to obtain title to property where he has 
any duty to perform which is inconsistent with the character of a 
purchaser on his own account. When a director attempts in viola- 
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tion of his duty to acquire interests adverse to the corporation in 
respect to any matter involved in the confidence which has been re- 
posed in him, as to which equity imposes a disabihty upon him to 
deal in his own behalf, the court will hold him as a trustée for the 
corporation, and he must account for the profits which otherwise would 
hâve accrued to the corporation. The product of the transaction will 
belong to the corporation exclusively. The law will présume that 
whatever was done in furtherance of the original scheme, under which 
the agency was created, was done under and through the agency. The 
burden of showing that the relation was changed before or during 
the agency rests upon the party so affirming. 

It is asserted by counsel for the défendants that, when Coleman 
withdrew his offer, the duty on Pierre's part of acting for the Com- 
pany was at an end and he was then free to act for his individual in- 
terests. It must be assumed that Coleman's conclusion to withdraw 
the ofïer, qualified, as it was, by a suggestion of renewing it in the 
future, was afi^ected by Pierre's breach of the fidelity he owed to the 
Company in misinforming and misleading Coleman as to the real ac- 
tion of the finance committee. And it is shown that Pierre, while 
the duty rested upon him of negotiating solely in the company's in- 
terests, initiated by suggestion to Coleman the plan for a financing of 
the transaction otherwise than by a sale to the company. The finance 
committee was in favor of purchasing the stock, but that fact and the 
reasons for not buying it at $160 had not been stated to Coleman, 
although it was rapidly rising in value and Coleman, knowing this, 
was kept by Pierre in ignorance of facts which Pierre should hâve 
disclosed to him. He, in whom confidence was reposed of faithfully 
representing the company in the transaction, cannot, after betraying 
his trust through suppression of the facts and through abandonment 
of his principal by suggestion of a sale through an outside financing, 
now take advantage of his own wrong and successfully claim that the 
resulting withdrawal of the ofifer, thus brought about and concealed 
from his principal until the trial of the cause, relieves him of any fur- 
ther responsibility and put him in a position to thereafter deal for 
himself. 

There never has been, however, any corporate action determining 
whether or not the company should purchase the stock. If such ac- 
tion had been taken, the remedy afiforded to the plaintiflfs would prop- 
erly be a decree declaring it to be the duty of the défendants to as- 
sign and transfer the stock to the E. I. du Pont de Nemours & Co. 
upon reimbursement of the cost of acquiring it and an accounting 
for dividends received thereon, or in case it should be found that the 
stock could not for any reason be transferred to the E. I. du Pont de 
Nemours & Co., an accounting for the diiïerence between the cost 
and the fair market value of the stock, together with the dividends 
received thereon. The question whether the company should or should 
not acquire the stock, or any part thereof, not having been determined 
by the compîmy, that question of business poHcy is not one for the 
détermination of the court. The court cannot place itself in the posi' 
tion of the corporation and détermine that the company should take 
advantage of the opportunity to purchase the stock as it has a right 
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to do, but it is still a question which is open to the company for its 
décision, notwithstanding that it is a foregone conclusion that its ac- 
quisition would be of enormous profit to the company. This ques- 
tion must therefore be determined by the company itself. If it were 
referred to the board of directors, that board is disabled for the pur- 
pose of passing upon the question, as the majority of the directors are 
disquaHfied by interest to act upon the matter. The board, therefore, 
could not summon a qualified quorum. The only course remaining, 
therefore, is to put the question before the stockholders of the E. I. 
du Pont de Nemours & Co. for their décision at a meeting called for 
that purpose, to be conducted under the supervision of a spécial master 
after due notice thereof and notice of the decree in this cause, the 
holders of the stock acquired from T. Coleman du Pont or the pro- 
ceeds in stock of E. I. du Pont de Nemours & Co. thereof to be en- 
joined from voting said stock. 

Counsel for the respective parties hâve submitted requests for find- 
ings of fact and conclusions of law, which hâve been filed in the cause, 
and which, together with the answers thereto, are hereby made a part 
of this opinion with the same force and effect as though set out herein 
in full. 

The answers to the plaintifïs' requests for findings of fact declined 
or qualified, without repeating the requests, are as follows : 

30. Answer: This request is declined for the reason that, while 
Coleman was willing to sell to the company. he was also willing to 
hâve the purchase made for the benefit of the men who were working 
for the company, under some other method of financing. 

35. Answer: I so find provided the request means no other ofifer 
was made by Coleman after the ofïer considered at the finance com- 
mittee meeting of December 23, 1914. 

41. Answer: This request is declined. It is found, however, that 
the ownership of the stock was an essential and potent factor in the 
practical control of the Powder Company. 

45. Answer: This finding is declined for the reason that, while it 
is improbable that the loan would hâve been so made, the négative 
form of the request is too broad a conclusion to draw from the évi- 
dence. 

As to ail of the requests of the plaintiffs for findings of fact, with 
the exception of those above specifically answered, I find as requested, 
and such findings are made the findings of the court and a part of 
this opinion. 

The answers to défendants' requests for findings of fact declined 
or qualified, without repeating the requests, are as follows: 

3. Answer: The request is broader than is justified by the évi- 
dence. I find, however, that that is the only manufacturing and mer- 
cantile business in which the corporation is engaged. 

14. Answer: I so find as to the actual business and prospective 
business in the manufacture and sale of powder and concerning the 
finances of the company, provided that the term "business" does not 
include the business in relation to Coleman's offer to sell his stock. 

15. Answer: This request is declined because the évidence does not 
show whether or not Pierre S. du Pont, by reason of his position as 



DU PONT V. DU PONT 139 

acting président and hîs being in doser touch with ail the principal 
officers of the company and its manufacturing and commercial busi- 
ness, had opportunities to become informed and did hâve informa- 
tion which Alfred I. du Pont did not bave. 

18. Answer: This request is declined. 

19. Answer: As to the first part of the request down to and includ- 
ing the words "by T. Coleman du Pont," it is so found. The re- 
mainder of the request is declined. 

22. Answer: This request is declined for the reason hereinbefore 
stated at length. 

24. Answer: As to the portion of this request down to and includ- 
ing the words "160 per share," it is so found. As to the conclud- 
ing part, "and never instructed or intimated to Pierre S. du Pont that 
they would increase the price beyond $125 a share," it is declined, as 
it has been hereinbefore found that Alfred I. du Pont did make an in- 
timation to Pierre S. du Pont that if the offer were held open the com- 
mittee might increase its offer. 

25. Answer: As to this request, I so find as to the part thereof 
down to and including the words "with Mr. T. C. du Pont further." 
The part thereaf ter, which excludes any other meaning than that there- 
in set out, is declined. The concluding clause, "and the action of 
the finance committee as expressed in the resolution at the price fixed 
in the resolution was 'approved, ratified and confirmed' by the board 
of directors at that meeting," is declined because it carries the infer- 
ence that the resolution as set out in the minutes was presented to 
the board. What was approved, ratified, and confirmed was what 
was set forth in the report. 

27. Answer: This request is declined. There is no évidence that 
Pierre mentioned the price of $125 to Dunham, or that he did any- 
thing further than tell Dunham that the finance committee had refused 
to accept the offer. 

29. Answer: This request is declined. While the correspondence 
standing alone may show such désire on the part of Pierre, the exist- 
ence of such a désire is inconsistent with his conduct. 

31. Answer: The latter part of the request, as follows, "the letter 
contains no suggestion of a sale to the company," is declined. As to 
the portion of the request down to the words "through outside agen- 
cies," it is so found. 

35. Answer: This request is declined. Coleman's letter of Febru- 
ary 13, 1915, did contain a suggestion of a renewal of a proposition to 
sell the stock to the company. 

39. Answer: This request is declined. 

40. Answer: This request is declined. Provided that if the words 
"a few" are struck out, it is so found. 

41. Answer: This request is declined. 

43. Answer: I décline to so find because at the meeting held on 
March 15, 1915, the plaintiffs and ail of the stockholders, with the 
exception of those interested in the acquisition of Coleman's stock, 
were fraudulently kept in ignorance of Pierre's breach of trust and 
that of his associâtes, and therefore the action of the stockholders' 
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meeting was obtained by frand and concealment which renders it null 
and void. 

44. Answer: This request is declined for reasons hereinbefore 
stated. 

45. Answer: This request is declined. 

46. Answer: This request is declined. 

47. Answer: This request is declined. 

48. Answer: This request is declined. 

49. Answer : This request is declined. It is shown by the évidence, 
including Dunham's telegram to Coleman of February 17, 1915, that 
the first suggestion for the sale of the whole of Coleman's stock came 
from Pierre. 

50. Answer: This request is declined. There is no évidence that 
Coleman knew that fact until Pierre closed the bargain. 

53. Answer: This négative request is declined. The ownership of 
the said stock was an essential and potent factor in the practical con- 
trol of the Powder Company. 

54. Answer: This request is declined as irrelevant and immaterial 
and also because there is no évidence to either support or contradict it. 

58. Answer : It is so f ound. J. P. Morgan & Co. also relied upon 
the officiai connection of Pierre and bis associâtes with the Powder 
Company. 

59. Answer : This point is declined because it involves a conclusion 
not supported by the évidence as to what was the usual and ordinary 
course of J. P. Morgan & Co.'s business. It is found that J. P. Mor- 
gan & Co. did rely upon the value of the stock and the personal guar- 
anties in addition to the other circumstances inducing them to make 
loans as hereinbefore found in this opinion. 

61. Answer: This request is declined. The facts in évidence show 
that there was an understanding on the part of Pierre and Raskob that 
the depositary banks were to participate in the loan. 

63. Answer: This request is declined. 

65. Answer: It is so found provided the company had purchased 
upon the terms dictated by Pierre and his associâtes, and the term 
"their interest" refers to the number of shares they were to receive 
under either arrangement. They had at that time a personal interest 
in carrying out what would be to Pierre's interest in préférence to 
the interests of the stockholders. 

66. Answer: This request is declined. The évidence shows that 
Mr. Lafifey could hâve had no information upon which to volunteer 
such statement, unless he had been asked the question by Pierre. 

74. Answer: It is so found with the qualification that the voting 
in favor of the resolution, of the shares for which the proxies were 
obtained through the circular letter hereinbefore referred to, was a 
fraud upon those stockholders and the company, and the resuit so ob- 
tained is null and void. 

75. Answer: The latter part of this request is declined from the 
words "but the statements" to the end of the request. The words 
"Total Working Capital" used upon the forms were used in the com- 
mercial sensé to indicate the quick or fluid assets and those quick or 
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fluid assets were considered as its "working capital" by the company. 
As to the first part of the request, it is found as stated therein. 

78. Answer: This request is decUned. 

79. Answer: This request is declined. 

81. Answer: This request is declined, except as to the statement 
in the first paragraph that Pierre purchased the stock of T. Coleman 
du Pont for himself and his associâtes. 

82. Answer: This request is declined for the reasons hereinbefore 
stated in the discussion of the effect of the vote of approval. 

As to ail of the requests of the défendants for findings of fact, with 
the exception of those above specifically answered, I find as requested, 
and such fridings are made the findings of the court and a part of this 
opinion, 

The plaintififs' requests for conclusions of law are answered as fol- 
lows: 



1. 


Answer : 


It is so found. 


2. 


Answer : 


It is so found. 


3. 


Answer : 


It is so found. 


4. 


Answer : 


It is so found. 


5. 


Answer : 


It is so found. 



subject to what has been stated as the 
conclusion of the court upon the submission of the question of ac- 
quiring the stock to a meeting of the stockholders of the E. I. du 
Pont de Nemours & Co., and provided the stockholders décide that 
the company shall avail itself of its right to acquire the stock. 

The défendants' requests for conclusions of law are answered as 
follows : 

1. Answer: This request is declined. 

2. Answer : This request is declined. 

3. Answer: This request is declined. 

4. Answer: This request is declined. 

5. Answer: This request is declined. The latter part of the re- 
quest is a mixed conclusion of fact and law and too broad to be justi- 
fied by the évidence. 

6. Answer : It is so found. 

7. Answer : This resquest is declined as applied to the Powder Com- 
pany if the word "speculate" is used in the sensé of purchasing its 
stock for investment, for retirement, or for resale. 

8. Answer : This request is declined as having no relation to the 
facts in this case. 

9. Answer: This request is declined, in view of the sensé in which 
the défendants hâve used the word "surplus." 

10. Answer: It is so found. 

11. Answer: The gênerai proposition of law is correct, but it has 
no bearing upon the facts in this case and is therefore declined. The 
action of the board was obtained under circumstances which made it 
a fraud upon the company and the stockholders. The fact that there 
were existing conditions which would justify the exercise of a fair 
discrétion becomes immaterial. 

12. Answer: It is so found. 

13. Answer: It is so found. 

14. Answer: This request is declined. 
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15. Answer: This request is declined. 

16. Answer: This request is declined. 

17. Answer: This request is declined. 

18. Answer: This request is declined. 

19. Answer : It is so f ound provided that conversations in which 
Alfred or William made statements to Pierre in relation to Cole- 
man's offer to sell his stock were notice to Pierre of the attitude of 
the other members of the finance committee and their construction 
of the instructions given him and hâve a bearing upon the question of 
his good f aith in carrying out those instructions. 

20. Answer: It is so found. 

21. Answer: This request is declined. 

A decree will be entered in favor of the plaintiffs in accordance 
with this opinion. 



SANTA MARINA CO. v. CANADIAN BANK OP COMMBECB. 

(District Court, N. D. California, Second Division. October 24, 1916.) 

No. 46. 

1 Banks and Banking <S=130(1) — Deposits — Liabilitt fob Tbust Funds. 
The secretary of complalnant corijoration recelved checks payable to 
complalnant or onJer In paymlent of rents due the company. His only 
duty in connection with such checks waa to appropriately Indorse and 
deposit the same to complainant's account in its designated depository 
bank. A number of such checks be indorsed by bimself as secretary wlth- 
out authority and deposited to hia own Personal account in défendant 
bank, -where he aiso deposited money of his own. Upon this account he 
drew checks, some of whlch were to défendant in payment of notes given 
for ntoney borrowed for his Personal use. Held, that défendant was 
chargeable with notice that the checks so deposited were the property 
of complalnant, and not of the depositor, and that so much of the deposit 
account as was made up of their proceeds was a trust fund; that, whlle 
it had the right to présume that checks given by the depositor for Per- 
sonal obligations were not Intended to be pald from such fund so long as 
the account was sufflclently large, It was liable to complalnant for mon- 
ey which It had Itself recelved with reason to know that it came fromi the 
trust fund. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 319, 
320, 322, 327.] 

2. Banks and Banking iS=>130(1) — Deposits — Liabilitt fob Tbust Funds. 

In such case, where the trust was one created ex maleflcio, there could 
be no presumptlon that deposits subsequently made by the depositor of 
his own funds, and perhaps checked out to others than défendant, were 
replacement of the depleted fund, so as to exonérate défendant from lia- 
bllity. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 319, 
320, 322, 327.] 

3. Equity <S=71(1) — Limitation of Actions <S=100(1) — Lâches. 

Complalnant, havlng no other business than the care and rental of its 
buildings, and which therefore permltted Its rentals, beyond the amiount 
requlred for current expenses, to accumulate in i>ank untll it deslred to 
make a considérable payment on Ita mortgage indebtedness, was not 
chargeable with lâches because it did not for three or four years dls- 

«gs^For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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cover the discrepancy between Its bank balance and the reports made 
monthl5' by Its secretary; nor was It barred of relief by Code Civ. Proc. 
Cal. § 338, whicb imposes a llrnîtatioii of three years on actions for fraud 
or mlstake, but provides that the cause of action, shall not be deeined to 
hâve accrued untll the discovery of the fraud or mistake, where suit was 
commenced promptly on such discovery. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 204-207, 209- 
211; Limitation of Actions, Cent. Dig. §§ 480, 493.] 

4. Patmbnts ®=339(4) — Application. 

Where a corporation obtained judgmtents agalnst a defaulting oflScer on 
an indebtedness for a part of which It afterward brought suit against 
défendant, it had the right to crédit any sum collected by exécution on 
the judgments first on the part of the indebtedness for which défendant 
was not liable. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. § 107.] 

In Equity. Suit by the Santa Marina Company against the Cana- 
dian Bank of Commerce. Décision for complainant. 

E. W. McGraw and J. E. Barry, both of San Francisco, for plain- 
tif!. 

Gavin McNab and Nat Schmulowitz, both of San Francisco, for 
défendant. 

BLEDSOE, District Judge. This is a suit in equity, instituted for 
the purpose of securing a decree to the eflfect that a certain fund, 
which, it ia alleged, is in the possession of the défendant, is held by 
defendiant for the use and benefit of plaintiff. The facts as presented 
in the pleadings are involved in considérable complexity of détail, 
but I think may be stated fairly with brevity. 

Previous to 1913, one Hooper was for some years a trusted em- 
ployé of the Mercantile Trust Company, and was alsa the secretary 
and a trusted employé of the plaintifï corporation. Plaintiff had no 
other business than the ownership and control of two pièces of im- 
proved real estate in the city of San Francisco. One had situate upon 
it an eight-story office building, f rom which the income was very large, 
amounting to several thousand' dollars each month; and the other a 
small store building, rented for a sum approximating $350 per month. 
The rents from thèse buildings were collected by two certain real es- 
tate firms, who, after deducting their commissions, would draw their 
checks in favor of plaintiff company, and thèse checks, in due course, 
would be delivered to Hooper, the secretary thereof. His sole func- 
tion in this behalf was to indorse thèse checks in appropriate fashion 
and deposit them to the crédit of the account of the plaintiff corpora- 
tion in its sole depository, the Mercantile National Bank, an institu- 
tion closely affiliated with, and in fact operating in the same building 
as, the Mercantile Trust Company, in which he was employed. Hoop- 
er's other principal functions as secretary were to render monthly 
reports of the receipts and disbursements of plaintiff corporation to 
its board of directors, and, in conjunction with an executive officer 
of the company, to sign checks for moneys dtawn upon its funds and 
designed to meet its obligations. The rental of the smaller building of 
plaintiff above referred to was collected by the real estate firm of 

©=3For other cases see same topt", & KEY-NUMBER In ail Kev-Numbered Digests & Indexes 
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Bovee, Toy & Co., and the net amount due plaintiff was paid to plain- 
tiff regularly by their check drawn upon the Bank of California. 

Hooper at the times herein under considération maintained his in- 
dividual bank account with défendant. Commencing in December, 
1907, he followed the plan of appropriating to his own use, at irreg- 
ular intervais, the, moneys represented by monthly checks drawn h}- 
Bovee, Toy & Co. and payable to his employer, plaintiff herein. The 
first check so appropriated was for $297, and the method of appro- 
priation was substantially as follows: The check was payable to the 
Santa Marina Company or its order. He indorsed it upon the back, 
"Santa Marina Company, by R. T. Hooper, Secretary," and in this 
form deposited it in defendant's bank in and to the crédit of his own 
Personal account. Similarly, with slight variations with respect to 
the form of the indorsement not material to this controversy, other 
checks were thus deposited until the amount thus appropriated totaled 
the sum of $6,775.98; the last deposit being made by him on the 
23d of March, 1911. The checks al) passed through the clearing house 
in due course and were regularly credited to the account of défendant 
bank. Other moneys belonging to Hooper and coming from other 
sources were deposited in his personal account in defendant's bank 
from time to time, and also checks were drawn upon the account in 
payment of personal obligations of his from time to time. In addi- 
tion, he borrowed money of the défendant bank at certain dates be- 
ginning in February, 1909, and thèse sums were repaid by him, in in- 
stallments, by checks drawn upon his personal account aforesaid from 
time to time. The last loan made to him was in July of 1912, in 
the sum of $1,500. Of that amount $1,000 was paid in 1914, through 
the sale by the bank of certain securities held by it, and the balance 
remains still unpaid. The total amounts borrowed by Hooper and 
by him repaid ta the bank previous/ to March, 1913, amounted to 
$3,500. 

In the last-named month the Mercantile Trust Company discovered 
that Hooper was an embezzler from it, and he was convicted of that 
crime and sentenced to the penitentiary. Immediately upon the dis- 
covery of his embezzlement being made known, ofïicers of the plain- 
tiff Company investigated his accounts, and discovered for the first 
time that, tîiough he had faithfully and correctly reported to them 
each month the amount of receipts coming into his hands as agent 
of the plaintiff company, and had correctly reported the disbursements 
from its account in the Mercantile National Bank, yet, by failing to 
exhibit to them from time to time the bank balance rendered monthly 
by that bank, they had not been apprised of the f act that the respective 
balances upon tihe books as shown by his reports exceeded the re- 
spective balances in the bank by the exact amount of his previous 
misappropriations hereinabove referred to. Thereupon demand was 
made upon défendant bank for a restitution of the moneys represented 
by the total amount of the checks drawn ta plaintiff company and 
deposited in the défendant bank. The demand proving unavailing, this 
suit was brought as for the enforcement of a trust with respect to^ 
the moneys represented by ail the checks so deposited. 

Subsequently to the discovery of Hooper's peculations, and prior to- 
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the institution of this proceeding, plaintiff brought two suits in the 
State courts against the défendant Hooper as for a money demand 
for the moneys covered by the misappropriated checks, as well as otner 
demands inuring to plaintiflf, and attached certain property standing 
in the name of Hooper. Upon the rendition of judgment, this prop- 
erty was sold to the attomey for plaintiff, upon the two several judg- 
ments rendered, for the sum of $1,000. The attorney, confessedly, 
bid it in as the agent and in behalf of his principal, the plaintiff here- 
in. To the claim advanced by plaintiff, défendant has interposed sev- 
eral défenses, including the statute of limitations, as applicable to ac- 
tions both at law and in equity, and has pleaded in addition the claim 
that the market value of the property acquired by plaintiff under and 
pursuant to the exécution sales above referred to was largely in ex- 
cess of the amount claimed to be due f rom it, and that in conséquence 
no recovery should be had herein. 

[11 There can be no doubt, in my mind, that the employé, Hooper, 
was in no wise expressly or impliedly authorized to do aught with the 
checks of plaintiff received by him other than to indorse and deliver 
them for deposit ivith plaintiff's designated depository. In transgress- 
ing his authorized function, and in depositing the checks, after in- 
dorsement, in the defendant's bank to his own account, he was guilty 
of a conversion of the moneys represented by the respective checks, 
such checks, and the moneys so represented, being at ail times the 
property of the plaintiff company. The checks being the property of, 
and being drawn payable to the order of, plaintiff company, plaintiff 
could be divested of the title to them and the moneys represented only 
by some act or conduct upon its part substantially the équivalent of 
an order or check of its own making the moneys represented by the 
checks payable to it, payable to the order of Hooper. There is no 
suggestion, of course, of any such act or conduct. In receiving, then, 
checks drawn to the order of plaintiff, indorsed by Hooper as secre- 
tary, and tendered by him for deposit in his own private account, de- 
fendant was at once apprised of the fact that the transaction was es- 
sentially irregular, and that there was no apparent authority in Hooper 
thus to divest plaintiff qf its right to and title in the moneys repre- 
sented by the checks thus offered for deposit. It, itself, became, in 
this wise, a party to the conversion of the fund, and that it would 
hâve been liable therefor in a suit at law as for such conversion seems 
clear; but such question is immaterial in this action and need not be 
given considération. It, in any event, was put upon notice that the 
money thus deposited and held in the personal account of Hooper 
was, in truth and in fact, the property of the plaintiff, and not the 
property of Hooper, and that défendant Hooper held it as a trustée 
of and for plaintiff. 

Défendant bank had the right to assume, of course, that Hooper was 
intending to act honestly and in good faith toward plaintiff, and that 
he would be duly responsive to the trust subsisting in him. In this 
spirit, in the absence of any information coming to it that such payment 
constituted a misappropriation of plaintiff's property, it had a right 
to assume that any moneys drawn from the fund represented by the 
check delivered to it and made payable to some third person would be 
242 F.— 10 
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intended by Hooper, and in fact be used, in complète récognition of the 
trust created by the deposit to his own account. As to any moneys, 
however, which he paid to défendant bank itself, in satisfaction of his 
own obligations, the bank indubitably knew that such payment consti- 
tuted a violation of the trust, and by the same token knew that it was 
participating in the fruits of such violation. There can be no doubt, 
then, as to moneys paid by Hooper to the défendant bank, the bank 
would be liable to plaintifï, in equity, at least to the extent that such 
moneys so paid were taken from the trust fund. Union Stockyards 
Nat. Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118, 34 h. Ed. 724; 
Manhattan Bank v. Walker, 130 U. S. 267, 9 Sup. Ct. 519, 32 L. Ed. 
959; Central Nat. Bank v. Conn. Mut. Life Ins. Co., 104 U. S. 54, 26 
L. Ed. 693; Duncan v. Jaudon, 15 Wall. 165, 21 L. Ed. 142; Am. 
Trust & Banking Co. v. Boone, 102 Ga. 202, 29 S. E. 182, 40 L. R. A. 
250, 66 Am. St. Rep. 167 ; Interstate Nat. Bank v. Claxton, 97 Tex. 
569, 80 S. W. 604, 65 L. R. A. 820, 104 Am. St. Rep. 885 ; Globe Sav- 
ings Bank v. Nat. Bank of Commerce, 64 Neb. 413, 89 N. W. 1030; 
U. S. Fidelity & Guaranty Co. v. First Nat. Bank, 18 Cal. App. 437, 123 
Pac. 352. 

[2] It is the law, sustained by an overwhelming current of author- 
ity, that a cestui que trust will be entitled, in equity, to follow the trust 
fund, whithersoever it may go and whatsoever form it may assume, 
providing always that he is able to identify it. Central Nat. Bank v. 
Conn. Mut. Eife Ins. Co., supra. If, as is the case herein, the trust 
fund has been blended or commingled by the trustée with his own 
funds, the right of the cestui to assert his ownership, by lien or other- 
wise, is preserved. Payments made by the trustée from the com- 
mingled fund, as for his own private use or benefit, will be presumed, 
perhaps conclusively so (In re Hallett, E. R. 13 Ch. Div. 696, 727-729), 
to hâve been made from that portion of the blended fund to which he 
had a right to resort, at least until the depletion of the trust fund has 
actually commenced. Any payments thereafter made will, of course, 
hâve to be regarded as a dissipation, pro tanto, of the trust fund itself. 
39 Cyc. 540. To the extent that the trust fund may hâve been thus 
dissipated, the cestui que trust, in equity, at Ipast to the extent of fol- 
lowing the trust fund into the hands of innocent holders, will be reme- 
diless. 

There are décisions, although apparently the holdings are not uni- 
form upon the subject (Board of Commissioners v. Strawn, 157 Fed. 
49, 51, 84 C. C. A. 553, 15 L. R. A. [N. S.] 1100), to the efïect that any 
subséquent contributions to the undissipated portion of the blended 
fund by the trustée will be considered as restorations of the trust 
fund itself, pro tanto. United Nat. Bank v. Weatherby, 70 App. Div. 
279, 75 N. y. Supp. 3 ; Cohnfeld v. Tanenbaum, 176 N. Y. 126, 68 N. 
E. 141, 98 Am. St. Rep. 653. This rule, however, could hardly oper- 
ate where the trust created was one ex maleficio, and where there could 
be no legitimate presumption indulged in of an intention to restore 
from a mère contribution of personal funds to the commingled fund. 
Neither could it apply, as I view it, to the défendant herein. Défend- 
ant was bound to laiow that a séries of trusts in favor of plaintiflf ex- 
isted to the extent that checks payable to plaintifF were deposited, with- 
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out authority and without proper iiidorsement, to Hooper's crédit. In 
the absence of controlling information, as to which there is no évi- 
dence, it had the right to assume that payments made by Hooper to 
tiiird parties were not in contravention of any of the trusts; conse- 
quently it vfas not called upon at any time to assume, nor can it be 
held now to hâve known, that any personal moneys deposited by Hoop- 
er in the blended account were intended by him as restitution to the 
trust fund, to take the place of moneys which, in truth and in fact, 
but unknown to défendant, had been abstracted theref rom. 

In this connection it should be observed that Hooper did not mis- 
appropriate the entire sum converted by him at any one time ; bis 
peculations extended over a period of two years and were irregularly 
carried on. Therefore, in receiving money from him on any spécifie 
occasion, in satisfaction of his own obligations due to it, the défendant 
bank would be charged with the knowledge only of preceding misap- 
propriations, and with the then condition of the trust fund, or funds, 
considering ail payments made therefrom prior thereto. In other 
words, plaintiflf can recover against défendant, in this form of ac- 
tion, under the évidence herein, only to the extent that défendant re- 
ceived to its own benefit, in satisfaction of Hooper's obligations to it, 
moneys which défendant knew at the time constituted a portion of a 
trust fund equitably belonging to plaintifï. The lowest state of the ac- 
count of Hooper, then, between ail preceding misappropriations and a 
given payment by Hooper to défendant bank, would represent the 
amount of that particular trust fund identified and followable by plain- 
tiflf, and the maximum amount, therefore, of such fund for which de- 
fendant, because of its participation in the fruits of the fraud, can be 
holden responsible herein. The sum total of the varions amounts from 
the respective trust funds, thus computed, would be the measure of 
plaintifï's total rècovery. 

The burden of showing the existence and identity of a trust fund in 
the first place devolved upon plaintifï; but the burden of showing a 
depletion or dissipation thereof, so as to exculpate défendant from the 
charge of participating in its fruits, falls on défendant. Smith v. Not- 
tley, 150 Fed. 266, 80 C. C. A. 154. The proof in the case is insuffi- 
cient to show the exact status of the trust funds at the times of the 
respective payments therefrom to défendant. In order to do justice 
between the parties, therefore, the court is of the opinion that it ought 
to reopen the case to allow the parties, if they shall be so advised, to 
présent évidence showing the state of Hooper's account in defendant's 
bank, from time to time, so that the court may ascertain the amounts 
of the respective trust funds which went into the coflfers of défendant. 
In the absence of further évidence, under the burden of proof resting 
upon défendant above referred to, the court will be compelled to as- 
sume and find that sufhcient of the trust funds at ail times remained 
undissipated to justify the conclusion that ail of the moneys paid to 
défendant on account of Hooper's obligations, up to March 4, 1910, 
the date of his last voluntary payment, are subject to plaintifï's claim 
herein. There is no proof that any of plaintifif's money, to the knowl- 
edge of défendant or otherwise, went into the purchase of the securi- 
ties hypothecated by Hooper and sold by the bank in 1914, as herein- 
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above referred to, and in conséquence, under the évidence, no author- 
ity for the court to countenance any daim of plaintifif as against that 
payment made to défendant. 

The above views, determinative of the gênerai features of the case 
and expressive of the final conclusion to be indulged in by the court, 
has preceded, merely for convenience' sake, the présentation of mat- 
ters urged by défendant by way of spécial défense. Thèse bave, how- 
ever, received careful considération. 

[3] The défenses of lâches and statutes of limitation may be consid- 
ered together. It stands as indubitably true that the plaintiff made its 
demand and prosecuted this suit immediately after becoming advised 
in fact of the dishonesty of its employé and of the receipt by défendant 
of moneys belonging to it. Several of the statutes of limitation plead- 
ed by défendant hâve only to do, however, with actions at law, of which 
this is not one. Section 338 of the Code of Civil Procédure of the state 
of California, which has also been pleaded, imposing a three-year limi- 
tation upon actions for relief on the ground of fraud or mistake, pro- 
vides that the cause of action in such a case is not to be deemed to hâve 
accrued, and therefore the statute does not begin to run, until the dis- 
covery lîy the aggrieved party of the facts constituting the fraud or 
mistake. Substantiallv this is but a codification of the rule announced 
in Bailey v. Glover, 21 Wall. 349, 22 L. Ed. 636. 

In Wood V. Carpenter, 101 U. S. 135, 25 L. Ed. 807, the Suprême 
Court held that, irrespective of the time of the actual discovery of the 
fraud, a party will be held to hâve been deprived of his remedy, if 
he delays bringing suit for the time prescribed after he was put upon 
notice sufficient to excite attention and call for inquiry; and this, for 
the reason that a party will not be permitted to fail to use diligence in 
informing himself as to wrongs suiïered by him. The claim by défend- 
ant in this behajf is that, since plaintiff's depositary reported to it reg- 
ularly the state of its account, it therefore was put upon inquiry f rom 
time to time to investigate the acts and conduct of its secretary, Hoop- 
er, and, if any investigation by it had been made, his peculations would 
hâve been immediately uncovered. In this connection, also, it is as- 
serted that there was a duty resting upon the officers of plaintiff to 
investigate the acts of Hooper, and that the proper performance of this 
duty at any time subséquent to 1907, would hâve resulted in a com- 
plète discovery of the wrongs previously committed. 

The answer to this, however, to my mind, is that there were no facts 
which were brought home to the officers of plaintiff sufficient to ex- 
cite their suspicion or to put them upon inquiry with respect to the un- 
authorized conduct of Hooper. In good faith, and apparently with 
ample cause, plaintiff's officers reposed completest confidence in their 
secretary. Nothing occurred to give rise to the suspicion that he was 
other than he pretended to be, and therefore nothing arose calling for 
any investigation of his acts. Plaintiff at ail times had a mortgage in- 
debtedness of over $400,000 upon its property, and its income was al- 
most entirely used in payment of interest and fixed charges ; the small 
surplus being accumulated, apparently was left lying in bank until it 
would amount to sufficient to justify or entitle plaintiff to make a sub- 
stantial payment upon the principal. For this reason there was not the 
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occasion which otherwise might hâve existed requiring plaintifï's offi- 
cers to be advised, f rom time to time, of the exact state of the account 
in the bank. If for any reason knowledge of its bank account could 
or should be imputed to plaintifï, if it had owed a duty to défendant, 
if, for instance, the case hère had been against the Mercantile Nation- 
al, in which plaintifï had its account and from which it regularly re- 
ceived statements, the ruHng of the court upon this branch of the 
case would be essentially différent. Upon the facts adduced, however, 
I am constrained to conclude that plaintift is at full liberty to assert that 
it used due diligence to arrive at the facts, immediately upon notice 
requiring it to act being brought home to it, and that therefore it is 
clearly within the exception to the statute relied upon by défendant. 

The same reasoning applies largely to the défense of lâches. Plain- 
tifï acted promptly upon being apprised of the facts exhibiting defend- 
ant's liability, and the long delay which ensued between the time of 
the first misappropriation by the secretary, Hooper, and the time of 
suit, was in no wise due to any légal négligence upon the part of the 
plaintiff. It was due entirely to its utter ignorance of the true statc 
of affairs. There was no légal duty, in the absence of something 
brought to its attention calculated to upset its confidence in its secre- 
tar^', requiring it to investigate his acts; consequently there was no 
négligence in its mère failure so to do. To hold otherwise would make 
it incumbent on every person, in spite of information or bona fidc 
belief to the contrary, to suspect every other person; it would be to 
disregard completely the légal presumption that the law has been foi- 
lowed and that every individual is honest and innocent of crime and 
wrongdoing. So to hold would be to négative our faith in humanit\ 
and disavow the confidences upon which the hopes of the world arc 
founded. I can discover no reason why it would be inéquitable undt-r 
the circumstances detailed herein, to permit plaintifï, acting with the 
promptness it did, to seek to enforce its claim against défendant. 
Hanchett v. Blair, 100 Fed. 817, 827, 41 C. C. A. 76; London & San 
Francisco Bank v. Dexter Horton Ce, 126 Fed. 593, 601, 61 C. C. A. 
515. 

Défendant cites a section of the Constitution of the state of Cai- 
ifornia which makes directors and trustées of corporations "jointïy 
and severally liable ta the creditors and stockholders for ail moneys 
embezzled or misappropriated by the ofïicers of such corporations" 
during the term of ofHce of such director or trustée, etc., and insists 
that this section establishes as a matter of law, responsibility for the 
misconduct of Hooper, and therefore establishes knowledge on the 
part of the directors of such misconduct. The conclusion would not 
foUow from the premise in any event, and in addition it may be said 
that it is the corporation itself which is suing herein, and not the di- 
rectors or stockholders, and in conséquence under no possible theory 
could the section of the Constitution hâve any relevancy. 

The above views dispose, also, of the claim advanced by the de- 
fendant that, because of the principle that, where one of two innocent 
persons must sufïer by reason of the wrongdoing of another, he by 
whose négligence that wrong had occurred must take the coiisequences. 
There was no négligence on the part of the plaintiff, and there was 
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i>o innocency on the part of défendant, because défendant at the time 
it participated in the fruits of Hooper's misconduct, knew that it was 
taking to itself property which presumably belonged to plaintiff. 

[4] The other matter urged by way of défense has to do with the 
purchase of property by plaintiff at the exécution sales under judg- 
ment-î rendered against Hooper. The claim of défendant in this be- 
half is as inéquitable as is the right asserted by plaintiff. Defendant's 
position, as I understand it, is that, irrespective of the items entering 
into the judgments secured by plaintiff in its suits against Hooper, the 
value of any property obtained by it pursuant to the sales under ex- 
écution should be deducted from any gênerai judgment to be other- 
wise recovered herein, on the theory that such value constituted a 
payment from Hooper to the plaintiff, and that défendant should be 
the beneficiary of the entire amount thereof. Plaintiff's contention, 
on the other hand, is that what it received at an exécution sale, pub- 
licly conducttd, as the resuit of a suit between itself and Hooper, is 
a matter in no wise affecting the liability of défendant to it because 
of the acts and conduct urged against défendant in this proceeding. 

It is obvious to my mind, however, that the plainest principles of 
equity would require that, since some of the same moneys sued for 
herein were sued for in the actions against Hooper, if plaintiff re- 
ceived anything because of such suits and the judgments rendered 
in conséquence thereof, in equity, the amount so received shall be re- 
garded as a payment from Hooper on account, with respect to his in- 
debtedness to plaintiff. Plaintiff would be entitled, however, there 
being other moneys due to it from Hooper, to crédit the amount so 
received to Hooper's individual indebtedness first, and await a fui! 
satisfaction of that before it should be called upon to allow anything 
to défendant because of such receipts from Hooper. 

Thèse conclusions are largely académie, however, since, from a care- 
ful examination of the testimony respecting the property obtained by 
plaintiff under the exécution sales and subsequently sold by it, I am 
persuaded that plaintiff got no more in cash upon its sale of the prop- 
erty than the same was reasonably worth, to wit, as testified to, $2,500. 
It appears from the évidence that the total amount of plaintiff's judg- 
ments against Hooper was $13,612.98. Of that only $5,700 represented 
money sued for in the case at bar. This left a balance of over $7,000 
as an individual indebtedness of Hooper in no wise related to the 
liability of défendant, and of course the $2,500 received sufficed to 
satisfy but a fractional part of that. Défendant will be entitled, there- 
fore, to no crédit herein because of property acquired by plaintiff at 
the exécution sales. 

As indicated hereinabove, the question of the précise liability of 
défendant to plaintiff will dépend upon the status of the respective 
trust funds at and prior to the time of the participation by défendant 
in moneys coming from such trust funds. The court is unable from 
the évidence now before it to détermine this matter with accuracy and 
précision. It, therefore, will make an order that the parties may, on 
a day to be specified, severally offer évidence with respect to the con- 
dition of Hooper's account in the défendant bank, from time to time, 
during the period herein under review, and upon the coming in of 
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such évidence the court will then make and enter îts decree in con- 
sonance with the views hereinabove expressed, fixing tlie amount of 
recovery, if any, to be had by plaintiflf of and from the défendant. 



UNITED STATES v. STICKRATH. 

(District Court, S. D. Ohio, B. D. June 22, 1917.) 

No. 932. 

1. Cmotnal Law <g=5>4 — Power to Definb Crime — ^Threatb to En.1. Pbesi- 

DENT or United States — Statutobt PBovisiONg. 

The act o( tlireatenlng to kill or inflict bodily harm upon the Président 
was riglitly denounced as a crime, as was done by Act Feb. 14, 1917. 

[Ed. Note. — For otlier cases, see Crimlnal Law, Cent. Dig. S 3.] 

2. Homicide i®=392 — Thrbats to Kili. Président — ^Languaqe oi' Thkeat — 

"Suould" — "Ought" — "Had." 

A statement by défendant that the Président ought to be kllled, that it 
was a wonder some one had not done it, and that if he had an opportunity 
he would do it himself, constituted an offense under Act Feb. 14, 1917, de- 
nouncing the offense of threatening to take the life of the Président, as 
"ought" dénotes an obligation of duty, and Is a stronger word than 
"should," which implies merely an obligation of propriety or expediency, 
or a moral obligation, while the word "had" in the conditional clause 
was not an auxlliary, but a principal verb, and related, not to the présent, 
but to the future, and the thought expressed was that. If the speaker 
should hâve an opportunity, he would do it hlmselt. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 121. 

For other définitions, see Words and Phrases, First and Second Séries, 
Had; Ought; Should.] 

3. Homicide ®=392 — Theeats to Kill Président — Eléments or Offense — 

"KNOWINQLT" "WlLLFULLT." 

Under Act Feb. 14, 1917, denouncing the offense of knowingly and 
wUlfuUy making any threat to take the llfe of the Président, the words 
"knowingly"" and "willfuUy" slgnify that the offender must hâve known 
what he was doing, and with such knowledge proceeded in violation of 
law, as "knowingly" means with knowledge, while "willfuUy" means in 
a willful manner, obstinately, by design, or with a certain purpose ; but, 
when the unlawful threat is knowingly and willfuUy made, the offense Is 
completed, though the threat is not executed, and though the bad intent 
with which it was made is subsequently abandoned. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 121. 

For other définitions, see Words and Phrases, First and Second Séries, 
Knowingly ; Willful— WillfuUy.] 

4. Homicide <g=>92 — Threats to Kill Président — Eléments of Offense. 

Under Act Feb. 14, 1917, the motive which prompts a threat against 
the President's life is immaterial, nor is it material that the threat is 
sanctioned by what some person or class of persons may conçoive to be a 
correct national policy, or may adopt as a political falth, or designate as 
a religion. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 121.] 

5. Homicide t^=>&2 — Threats to Kill Président — Eléments of Offense, 

Under Act Feb. 14, 1917, a threat against the présidents Ufe need not 
be made to him personally or in hls présence, nor commiunicated to hlm, 
nor need it be of such a nature and extent as to disturb or unsettle hls 

^=3Por other cases see some toplc & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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mind to any degree, or take away from hlm In any measure his free, 
voluntary action. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 121.] 

6. Homicide ®=140 — Tureats to Kili. PBKSinENT — Indiotment. 

An indietment for threatening to klU or inflict hodily harm npon the 
Président, la violation of Act Feb. 14, 1917, need not state In whose 
présence the threat was made. 

[Ed. Note. — For other cas:es, see Homicide, Cent. Dig. § 236.] 

7. Indictment and Information ©=110(17) — Languaqe of Statute — Threats 

TO KlLL. 

An Indictment eharging that défendant unlawfully, Unowlngly, and 
willfully made a tbreat against the Président, to wit, a threat to take his 
life, or to Inflict hodily harm upon him, such threat being uttered and 
spoken by défendant in words and substance as thereln set ont, was 
sufflcient, since It Is generally sufflcient to charge a statutory offense in 
the substantial words of the statute, and the indietment apprised défend- 
ant with ail reasonable certalnty of the nature of the accusation, and 
enabled hlm to prépare his défense, and to plead any judgment rendered 
against hlm as a bar to any subséquent prosecutlon. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 291-294.] 

Pemberton W. Stickrath was indicted for an offense. On demurrer. 
to an indictment. Demurrer overruled. 

Stuart R. Bolin, U. S. Dist. Atty., of Columbus, Ohio. 
Timothy S. Hogan, of Columbus, Ohio, for défendant, 

SATER, District Judge. On February 14, 1917, Congress enacted 
a law which provides that: 

"Any person who knowingly and willfully deposits or causes to be de- 
])Osited for conveyance In the mail or for dellvery from any post office or by 
any letter carrier any letter, paper, wrltlng, prlnt, mis.sive, or document con- 
taining any threat to take the life of or to Inflict hodily harm upon the Prési- 
dent of the United States, or who knowingly and willfully otherwise maUes 
any such threat against the Président, shall upon conviction be fined not 
exeeeding $1,000 or Imprlsoned not exceeding five years, or both." 

The indictment charges that the défendant on April 6th — 
"did unlawfully, knowingly, and willfully make a threat against the Président 
of the United States, to wit, a threat to take the life of or to Inflict bodily 
harm upon the sald the Président of the United States, sald threat being 
then and there uttered and spoken by the sald Pemberton W. Stickrath in 
words and substance as foUows, to wit: 'Président WUson ought to be kllled. 
It Is a wonder some one bas not done it already. If I had an opportunlty, I 
would do it inyself — contrary to the form of the statute," etc. 

The sufficiency of the indictment is challenged by demurrer on the 
foUowing grounds: (1) The person or persons to whom the threat 
was made are not named; (2) the threat was not communicated to 
the Président; (3) the language employed by the défendant and set 
forth in the indictment does not amount to a threat; (4) the offense 
charged is not sufficiently described. 

[1] The act is expressed in plain and unambiguous terms, and it 
must therefore be held that the Congress meant what it plainly ex- 
pressed. If there is any room left for its construction, such construc- 

®=9For otber cases see same topic & KEY-NUMBER In ail Key-Numbered DlgesU & Indexe» 
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tion must be with référence to the history and situation of the country, 
to ascertain the reason, as well as the meaning, of its provisions. Pres- 
ton V. Browder, 1 Wheat. 115, 120, 121, 4 L. Ed. 50. In this country 
sovereignty résides in the people, not in the Président, who is merely 
their chosen représentative. To threaten to kill him or to inflict upon 
him bodily hann stimulâtes opposition to national policies, however 
wise, even in the most critical times, incites the hostile and evil- 
minded to take the President's life^ adds to the expense of his safe- 
guarding, is an affront to ail loyal and right-thinking persons, inflames 
their minds, provokes rcsentment, disorder, and violence, is akin to 
treason, and is rightly denounced as a crime against the people as the 
sovereign power. The statute in question was enacted, not only for the 
protection of the Président as the représentative and chosen chieî exec- 
utive of the nation, but also to préserve the tranquility of the people and 
their peace of mind. Its passage came at a time when this country was 
about to be driven into and to engage in an epoch-making and substan- 
tially Mforldwide war, participation in which it had earnestly sought to 
avoid. It was then known that there were some who, on account of er- 
ratic tendencies, or mistaken views, or want of sympathy with or even 
loyalty to our country, were unf riendly to its aims and might, by direc- 
tion or indirection, or both, endeavor to embarrass and cripple it in 
the great struggle upon which it was about to be forced to enter, and 
might by threats assail the Président, and thereby inspire others to 
attempt his life, if they themselves should not undertake the commis- 
sion of that crime. The enactment was opportune, not only on ac- 
count of our past record of three presidential assassinations and the 
peculiar stress to which the country was about to be subjected, but 
that there might hereafter be a déterrent to restrain the disloyal, er- 
ratic, misguided, or wickedly disposed. In so far as diligent inquiry 
has disclosed, the statute under considération is as unique as it is 
forceful. There are laws in many of the states against threats to ex- 
tort money, to gain property or sonie other advantage, or to compel a 
person to act against his will but no enactment of a similar nature 
by the English Parliament, by Congress, or by the Législature of any 
of the states has been found. The nearest approach to it is shown in 
the margin, and is found in article 1442, Vernon's Cr. St. 1916 (Texas 
Pénal Code).^ 

[2] The language in which the threat set forth in the indictment is 
couched is sufficient to send the case to trial, if the indictment is other- 
wise sufficient. The mildest construction that can be put on the first 
of the quoted sentences is that "Président Wilson should be killed." 
But "ought" is a stronger word than its frequently used synonym 
"should." "Should" may imply merely an obligation of propriety or 
expediency, or a moral obligation; but "ought" dénotes an obligation 
of duty. Webster's Dict. ; State v. Blaine, 45 Mont. 482, 124 Pac. 516. 
Indeed, the word "ought" may be used in the mandatory sensé of 

1 Article 1442: "If any person shall threaten to take the life of an.v 
human being, or to intllct upon any human being any serions bodily in.iury, 
he shall be punlshed by a fine of not less than one hundred nor more than 
two tbousand dollars, and, iu addition thereto, he may be imprisoned In the 
county jail not exceeding one year." 
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"must." Jackson v. State, 32 Tex. Cr. R. 192, 22 S. W. 831. The lan- 
guage of the averred threat imports a surprise that the duty which 
should be perf orraed by some one had not been done. The word "had" 
in the conditional clause of the last of the quoted sentences is not an 
auxiliary, but a principal, verb, and relates, not to the past, but to the 
future. If the défendant had wished to convey the thought that the 
killing of the Président was past fulfillment, his language would hâve 
been "If I had had an opportunity, I would hâve done it myself." 
"Had" is the équivalent of "should hâve," and the thought expressed 
is, "If I should hâve an opportunity, I would do it myself." It is ex- 
pressive of expectation and intention of fulfillment, but less vividly 
so than if it had been said, "If I shall hâve an opportunity, I will do 
it myself." 

[3] It is the threat which is "knowingly and willfuUy" made that 
is condemned by the statute. "Knowingly" means "with knowl- 
edge." West v. Wright, 98 Ind. 335, 339. "Willfully" is defined by 
Webster to mean: "In a willful manner; obstinately; by design; 
with a set purpose." Doing a thing knowingly and willfully implies, 
not only a knowledge of the thing, but a détermination with a bad in- 
tent to do it. Felton v. U. S., 96 U. S. 699, 702, 24 L. Ed. 875 ; Pot- 
ter V. U. S., 155 U. S. 438, 446, 15 Sup. Ct. 144, 39 L,. Ed. 214. The 
words "knowingly and willfully" are used in the statute in substantially 
the same sensé as in section 201 of the Criminal Code (Act March 4, 
1909, c. 321, 35 Stat. 1127 [Comp. St. 1916, § 10371]), which makes it a 
pénal offense to obstruct or retard the passage of the mail, and the in- 
terprétation given them in U. S. v. Claypool (D. C.) 14 Fed. 127, 128, is 
applicable. As used in the statute and indictment, they are intended 
to signify that the défendant, at the time of making the threat charged 
against him, must hâve known what he was doing, and, with such 
knowledge, proceeded in violation of law to make it. They are used 
in contradistinction to "ignorantly" and "unintentionally." The of- 
fense denounced by the statute is completed at the instant the unlawful 
threat is knowingly and willfully made. It is not the exécution of such 
threat, or (as claimed by défendant) a continuing intent to exécute it, 
that constitutes the offense, but the making of it knowingly and will- 
fully. If it be thus made, the subséquent abandonment of the bad in- 
tent with which it was made does not obliterate the crime. The proba- 
bilities that there will be at once set in motion the evil conséquences re- 
sulting to the public from its promulgation (aside from those attendant 
on its actual exécution) are vastly greater than the probabilities that 
the threat will be carried out. 

[4, 5] There are statutes, such as sections 135, 136, and 140 of the 
Criminal Code (Comp. St. 1916, §§ 10305, 10306, 10310), which are 
directed against force or threats unlawfully employed or made against 
any member of a given numerous class. Section 145, relating to threats 
of informing or of withholding information for the purpose of ex- 
torting money, has its counterpart in many state statutes. The stat- 
ute under considération, however, runs against the commission of the 
spécifie act of threatening to kill or to injure, not any member of the 
public at large, or any member of a numerous class, but a single per- 
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son— the incumbent of the presidential office, whoever he may be at any 
given time. It contains no référence to the purposes for which a 
threat may be made. The motive which prompts its utterance is 
immaterial. The prohibited crime is not the less odious because it 
is sanctioned by what some person or class of persons may con- 
ceive to be a correct national poUcy, or adopt as a political faith, 
or designate as a religion. Davis v. Beason, 133 U. S. 333, 345, 10 
Sup. Ct. 299, 33 L. Ed. 637; Knowles v. U. S., 170 Fed. 409, 411, 95 
C. C. A. 579 (C. C. A. 8). 

The situation in thèse respects is like that which arises from vio- 
lations of section 211 of the Pénal Code (Comp. St. 1916, § 10381). 
The person who knowingly deposits or causes to be deposited in the 
mail any obscène, lewd, lascivious, or other nonmailable matter is, by 
that section, guilty of an offense, whether in so doing he is actuated 
by malice or by a désire to correct a depraving habit and to improv^e 
the morals of those practicing it. U. S. v. Harmon (D. C.) 45 Fed. 
414. The mailing of such matter is prohibited, regardless of the rela- 
tionship of the sender and the addressee, and regardless, also, of the 
effect that the receipt of the article sent may hâve on the mind of the 
particular addressee. U. S. v. Musgrave (D. C.) 160 Fed. 700. The 
use of decoy letters by government officiais in ferreting out crimes 
against the postal law is sanctioned by the highest authority. Grimm 
V. U. S., 156 U. S. 604, 610, 611, 15 Sup. Ct. 470, 39 L. Ed. 550; 
Goode V. U. S., 159 U. S. 663, 16 Sup. Ct. 136, 40 L. Ed. 297; Rosen 
V. U. S., 161 U. S. 29, 42, 16 Sup. Ct. 434, 480, 40 L. Ed. 606. That 
the nonmailable matter sent in response to a decoy letter does not 
arouse impure and libidinous thoughts in or produce any effect on the 
mind of the récipient constîtutes no défense. U. S. v. Musgrave (D. 
C.) 160 Fed. 706. 

If the défendant knowingly and willfully threatened to take the life 
of the Président, the motive by which he was actuated will constitute 
no défense; nor is it necessary that the threat, even if communicated 
to the Président, should bave been of such a nature and extent as to 
disturb or unsettle his mind to any degree, or to take away from his 
acts in any measure that free, voluntary action which alone con- 
stitutes consent. The définitions of "threat" which are pressed upon 
the court's attention, some of which are found in 38 Cyc. 290, 28 Am. 
& Eng. Ency. Law, 141, State v. Benedict, 11 Vt. 236, 34 Am. Dec. 
688, and State v. Brownlee, 84 lowa, 473, 478, 51 N. W. 25, are not 
pertinent or helpful in determining either the interprétation or force 
of the statute or tKe sufficiency of the indictment. It is not to be 
presumed that the Président, or any courageous successor to the pres- 
idential chair, will be disturbed, or intimidated, or deterred from 
action, by threats of the character mentioned, even if they be com- 
municated to him. Considering the magnitude of the country and his 
remoteness in point of distance from the great majority of its inhab- 
itants, to require as a prerequisite to conviction the communication 
to him of such threats, would operate to def eat almost entirdy the pur- 
pose of the law, although but an inconsiderable number of persons 
are so déficient in correct thinking, morals, or patriotism as to be ca- 
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pable of such unlawful utterances. That the Président should be re- 
quired to travel as a witness to and f rom. places at which oflfenders, real 
or alleged, may be tried, or that it should be necessary that government 
employés and law-observing citizens should inform him of threats 
made against him, ànd thereafter présent themselves in court to tes- 
tify to such fact of communication, was not in the législative mind 
when the statute was enacted. 

[6] Nor was it necessary that the threat should hâve been made 
to him personally or in his présence (38 Cyc. 295 ; State v. Brownlee, 
84 lowa, 473, 51 N. W. 25), or that the indictment should state in 
whose présence the threat was made, as will appear from an exam- 
ination of the forms which hâve successfully passed the scrutiny of the 
courts. See 18 Ency. Forms, PI. & Pr. p. 279 et seq., and notes. 

[7] The indictment follows closely the language of the statute cre- 
ating the offense. The offense is purely staîutory. Under such cir- 
cumstances, it is, as a gênerai rule, sufficient for the indictment to 
charge the défendant with acts coming fairly within the statutory 
description, in the substantial words of the statute, without any fur- 
ther expansion of the matter. U. S. v. Simmons, 96 U. S. 360, 24 
Iv. Ed. 819; Pounds v. U. S., 171 U. S. 35, 18 Sup. Ct. 729, 43 L. 
Ed. 62; Byme, Fed. Cr. Proc. § 146; McFain v. State, 41 Tex. 385; 
Longley v. State, 43 Tex. 490, 492, 493. The indictment apprises the 
accused, with ail reasonable certainty, of the nature of the accusation 
against him, and he is thereby enabled to prépare his défense, and will 
be able to plead any judgment that may be rendered against him as a 
bar to any subséquent prosecution for the same offense. It is suffi- 
cient in fomi and substance. 

Naftzger v. U. S., 200 Fed. 494, 118 C. C. A. 598, on which the 
défendant relies, was, I think, correctly decided, but it is not pertinent. 
It will be conceded that the rule would be différent, were an offense 
charged under the first clause of the statute. In that event it would not 
be sufficient to charge the offense in the statutory words alone. The 
letter, or an adéquate statement of its contents, would hâve to be set 
out. Tynes v. State, 17 Tex. App. 123. 

The demurrer is overruled. 



In re A. J. ELLIS, Inc. 

(District Court, D. New Jersey. Aprll 19, 1917.) 

Bankruptct (S=314(1> — ^Parties Entitled to Pbovk Claims — ^Mobtgagb 
Tbusïee. 

The trustée in a mortgage glven by a coi-poration to secure an issue of 
Imnds, wlio has foreelosed upon and sold tlie mortgaged property, cannot 
prove a daim for a deflclency against the estate of the mortgagor in bank- 
ruptcy, at least in a state where, as in New Jersey, he is not autborized 
to talie a deficiency decree in the foreclosure suit, nor to sue for the 
deficiency at law. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 400, 471, 
478, 4S3, 485.] 

^iSsFoT other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of A. J. ElHs, Incorporated, bank- 
rupt. On review of order of référée. Affirmed. 

Runydn & Autenreith, of Jersey City, N. J., for trustée in bank- 
ruptcy. 

-Collins & Corbin, of Jersey City, N. J., for New Jersey Title Guar- 
antee & Trust Co. 

DAVIS, District Judge. A. J. Ellis, Incorporated, desiring "to 
raise money for the purpose of discharging and paying certain debts 
against the said corporation and its real estate, * * * incurred in 
its business, and to borrow money for the transaction of its business 
and franchises, * * * by a resolution of its board of directors 
authorized the making and issuing of its negotiable coupon bonds, 
each of the dénomination of fîve hundred dollars ($500), numbered 
consecutively from 1 to 200, inclusive, * * * to the amount in 
the aggregate" of $100,000. On June 15, 1910, the said corporation 
made and issued its 200 bonds, numbered as aforesaid, and made pay- 
able to bearer, or to the registered holder thereof, on June 15, 1920. 
To secure the payment of said bonds the said A. J. Ellis, Incorporated, 
executed and delivered to the New Jersey Title Guarantee & Trust 
Company, as trustée, its mortgage on certain of its real estate and Per- 
sonal property. Thirty-six of said bonds were paid in full and can- 
celed. Default was made in the payment of interest and taxes on the 
remaining 164 bonds, whereupon, in accordance with the terms of 
the mortgage, the same became due and payable, and the mortgage 
was foreclosed. The proceeds of the foreclosure sale were insufficient 
to pay the indebtedness on the bonds. The defîciency, with costs, 
amounted to $37,727.47. The foreclosure sale was made on Decem- 
ber 9, 1915. A. J. Ellis, Incorporated, was adjudicated a bankrupt on 
March 4, 1915, and the New Jersey Title Guarantee & Trust Company 
proved before the référée in bankruptcy claim for the deficiency of 
$37,727.47, which was disallowed by the référée. The order of the 
référée disallowing the claim is before the court for review. 

Several objections were filed to the claim, but by agreement of coun- 
sel ail were withdrawn, except the objection that the trustée for the 
bondholders is not a proper party to prove the claim in bankruptcy, 
and that the claims on the individual bonds, aggregating the said de- 
ficiency, must be proved by the individual bondholders. The trustée, 
on the other hand, maintains that it has authority, as agent of the 
bondholders, to prove the claim of deficiency for them. 

The trustée is the proper person to prove the claim for deficiency, 
counsel say, because: 1. The mortgage creating the trusteeship con- 
tains a covenant that the mortgagor will pay ail of the bonds when 
they become due. This is a covenant between the mortgagor and the 
trustée. 2. No one bondholder could enforce collection of the amount 
due on his bond, because (1) recourse was primarily against the mort- 
gaged security, which had to be taken by the trustée ; (2) because a 
single bondholder could not coUect the entire debt and could not col- 
lect the amount due on his bond without proceeding to coUect on the 
other bonds. 3. The trustée was "the holder of the whole bonded 
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debt." 4. The mortgagor promised to pay the bonds at the office oî 
the trustée. 

It is true that the mortgagor promised to pay ail the bonds when 
they became due ; but, so far as the trustée is concerned, it made no 
provision for paying them, except with the mortgage security. Coun- 
sel is in error in the contention that the trustée is the holder of the 
whole bonded debt due from the bankrupt to the bondholders. It had 
been made, by the mortgage, holder of certain securities for the ben- 
efit of the whole bonded debt. The trustée had the authority, and ex- 
ercised it, by realizing, by foreclosure, upon the mortgage security for 
the benefit of ail the bondholders pro rata. In that, the trustée acted 
for ail the bondholders. The only relation which, in any way, ties the 
trustée either to the mortgagor or the bondholders is the property 
covered by the mortgage. Ail the property of A. J. Ellis, Incor- 
porated, was, in gênerai, subject to prior claims, responsible for the 
payment of the bonds. Certain of its property, however, was spe- 
cifically set apart to secure the payment of tihese bonds, and this prop- 
erty was vested in the trustée for this purpose alone. The relation 
of the mortgagor and of the bondholders to the trustée began and 
ended with that security; and when the trustée sold the mortgage 
security and applied the proceeds thereof to the payment of the bonds, 
it exhausted its authority. The fact that the mortgagor promised to 
pay the bonds at the office of the trustée bas no significance. Any 
other place might bave been designated. 

A careful reading of the trust mortgage will reveal that the author- 
ity of the trustée was confined to the mortgage security. Even if such 
were not the case, and the mortgage had conferred upon the trustée 
the naked authority to prove a claim for any deficiency, or to institute 
a suit at law therefor, the trustée could not hâve done so, for it is 
not the holder of the bonds nor are the bonds payable to it. "Who 
may maintain a suit is a matter of law, not subject to control by the 
private conventions of parties." The trustée might bave a stronger 
case, if the decree in the foreclosure proceedings might hâve been 
rendered for the full amount of the debt which it secured, as may be 
done in Minnesota and in some other states. In New Jersey, a sep- 
arate suit at law upon the bond is necessary to secure judgment for 
deficiency in the foreclosure of mortgages. 

"That In ail proceedings to foreclose mortgages hereafter commenced, no 
decree shall be rendered thereln for any balance of money which may be due 
complainant over and above proceeds of the sale or sales of the mortgaged 
property, and no exécution shall issue for the collection of such balance imder 
such foreclosure proceedings." 

"That in ail cases where a bond and mortgage has or may hereafter be given 
for the same debt, ail proceedings to coUect sald debt shall be, flrst, to fore- 
close the mortgage, and If at the sale of the mortgaged premlses under said 
foreclosure proceedings the said premlses should not sell for a sum sufficient 
to satisfy said debt, interest and costs, then and in such case It shall be law- 
ful to proceed on the bond for the deficiency, and that ail suits on sald bond 
shall be commenced wlthln six months from the date of the sale of sald mort- 
gaged promises, and judgment shall be rendered and exécution issue only for 
ttie balance of debt and costs of suit." 

Sections 47 and 48, Comp. Stat N. J., vol. 3, pp. 3420, 3421- 



IN EE A. J. ELLI8, INO. 159 

TEe cause of action arising out of the bonds în this case was not 
merged in the deficiency decree. The trustée could not prosecute a 
separate action at law upon the bonds in order to secure a deficiency 
judgment ; neither can it prove this deficiency claim, which, however, 
need not ht reduced to judgment in order to be proved. In re Mc- 
Ausland (D. C.) 235 Fed. 173. There is some authority in apparent 
conflict with the conclusion herein reached (Grant v. Winona, etc., 
S. W. R. R. Co., 85 Minn. 422, 89 N. W. 60; Laing v. Queen City 
Ry. Co. [Tex. Civ. App.] 49 S. W. 136), yet the décisions in those 
cases are explained in part, at least, by the provisions contained in 
the mortgage and the provisions of the statute in those jurisdictions. 
A deficiency decree in those jurisdictions may be entered in the fore- 
closure proceedings. The foUowing cases seem to justify the above 
conckision : 

Hybart v. Parker, Common Bench Reports (N. S.) 209 (1858). The 
défendant and others in this case were adventurers and shareholders 
in a Company formed upon the cost-book principle for working cer- 
tain mines. On page 212, the court said: 

"There belng a dlfficulty in enforclng the payment of calls by the share- 
holders In cost'lwok mines, the adventurers, in order to get rid of that difficul- 
ty, agrée amongst themselves that the amount of calls due from any one of 
fiem shall be considered as a debt due to the purser, who shall hâve power 
to sue for it, thus violatlng the law in two respects: First, by agreeing that 
one of the partners may sue his copartner; seeondly, by agreeing that an 
action shall be brought upon a contract by one who is no party to it, and be- 
tween whom and the pei-son sued there is no privity. They might as well 
agrée that no pleas shall be pleaded except payment This is neither more 
nor less than the case of an action brought for a debt due to the company by a 
person who is a mère servant of the company, and who has no connection 
whatever with the cause of action in respect of which he is suing." 

Evans v. Hooper, Queen's Bench Division, 45 (1875). In this case, 
on page 48, the court said: 

"The déclaration states a poliey of Insurance, in which the défendant Is the 
person Insured, and the Brltish Marine Insurance Association are the insur- 
ers and underwriters. The pollcy was slgned on thelr behalf by their manager, 
and there is a rule which professes to àuthorize the manager to sue the person 
insured for contribution In case of deficiency of funds. If the matter stoppeu 
there, that would amount simply to an attempt by an unincorporated company 
to àuthorize their manager to sue on their aceouat. Such an agreement to àu- 
thorize an agent to sue on behalf of the partnersblp is a contract that the law 
does not recognize." 

Gray et al. v. Pearson, Law Reports, 5 Common Pleas, 568. The 
court in this case, on page 574, said : 

"I am of the opinion that this action cannot be maintalned, and for the 
simple reàson — a reason not applicable merely to the procédure of this coun- 
try, but one afiecting ail sound procédure — ^that the proper person to brlng 
an action Is the person whose right has been violated. • » » a'he plalntlft's 
are bare agents, who, in making the payments they did, were not bound to go 
beyond the funds of the association. They disbursed no money of their own, 
or, if they did so, it was not by the authority of the défendant. They were 
simply agents for the persons whose rlghts are alleged to hâve been violated ; 
that is to say, of ail the other members of the association except the défendant, 
or of the persons to whom the payments in respect of which they sued should 
hâve ))9en made. It Is, In efifect, an attempt to substitute a person as nominal 
plalntlfC in lieu of the persons whose rlghts bave been violated." 
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On page 576 the court further said: 

"This is an action brought by tbe plaintiff to recover contributions or calls 
due not to them, but a body which they in the capacity of managers represent. 
There is no privity between the plaintilïs and the défendant. The contract 
is between the défendant and the other members of the association. The 
power of attorney — assutning that the plalntlffs are properly substituted for 
.Tohn Gray — enables them to sue not in their own name but in 'the several 
and respective names' of the members of the association. This is an attempt 
to do that which has been frequently but fruitlessly attempted before, vlz. to 
get rid of the difflculty of a large number of persons sulng in their own names, 
to appoint a public offlcer without obtaining an act of Parliament or a charter 
of incorporation." 

In the case of Knorr v. Bâtes et al, 14 Mise. Rep. 501, 503, 35 N. 
Y. Supp. 1060, 1062, the court said: 

"Who shall be défendant In an action the law prescribes, and it Is not 
compétent to parties, by private convention, to supersede the légal provision." 

In the case of Mackay v. Randolph Maçon Coal Co. et al., 178 Fed. 
881, 102 C. C. A. 115, the mortgage was foreclosed by the trustée, and 
there was a deficiency of $2,236,566.32, and a decree for that amount 
was entered in the foreclosure proceedings. The trustée proved the 
claim for this deficiency for the bondholders in bankruptcy. The 
bondholders, "being apprehensive that the trustée under the mortgage 
raight not be a 'creditor,' * * * made due proof of the same be- 
fore the référée, and asked that they be allowed as claims against the 
estate. The référée, being of the opinion that the bonds had been 
merged in the deficiency judgment, disallowed the claims, and bis rul- 
ing was affirmed on appeal to the District Court. The bondholders seek 
a review of that action." The Circuit Court of Appeals for the Eighth 
Circuit said: 

"It is mauifest that the appeal tums mainly upon the question whethcr the 
cause of action arising out of the bonds was merged In the deficiency decree. 
* * * In the présent case the trustée under the mortgage is neither the 
holder nor the payée of the bonds. It clearly eould not hâve maintalned an 
action at law for their collection. We are aware that the flfteenth article or 
the mortgage authorizes the trustée to collect and recover the principal and 
interest of the bonds for the owners and holders thereot This may hâve 
référence to their collection by the enforcement of the securlty. If that is 
not its meaning, we are of the opinion that It could not conter upon the 
trustée the rlght to maintain an Independent action upon the bonds. Who 
may maintain a suit is a matter of law, not subject to be controUed by the 
private conventions of parties. * • • Parties to a contract cannot confer 
upon a third party the naked rigUt to sue thereon. yuits, whetlier under chan- 
cery or code practice, must be brought In the name of the real party in in- 
terest The only exceptions to that rule hère important are thèse: (1) Tbe 
trustée of an express trust may maintain an action In his own name on behalf 
of the beneflciary. To come within this exception, however, the trustée must 
be the holder of the property or obligation out of which the action arises. 
Hère, as already polnted out, the trustée under the mortgage is not the holder 
of the bonds. (2) A person witb whom or in whose name a contract is made 
for the benefit of another may maintain an action upon the contract. The 
trustée under the mortgage cornes within this exception as to the security, but 
not as to the bonds, for they are not payable to the trustée. The deficiency 
decree, therefore, must be referred to the covenant in the mortgage, and, Ulie the 
mortgage itself, is collatéral to the bonds, and constitutes no bar to an action 
thereon. The debt underlying both is the same, but the promises are dis- 
tinct and give rise to separate causes of action." 
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In the case at bar it is maintained on behalf of claimant that in the 
trust mortgage itself "there is clear implication of agency, broad 
enough to warrant the proof that was filed" by claimant. The mort- 
gage did not and could net give the trustée authority to prove the 
claim for deficiency. 

The order of the référée disallowing the claim is affirmed, and the 
pétition dismissed. 



TJNITED STATES v. CHESAPBAKB & O. RT.' CO. 

(District Court, E. D. Kentucky. October 14, 1916.) 

No. 2980. 

RAII.E0-4DS '@=>229 — Safett Appliancb Act— ConstruÈtion. 

Safety Appliance Act Aprll 14, 1910, c. 160, § 4, 36 Stat. 299 (Comp. St. 
191,3, § S621), which provides that a car properly equlpi)ed, whlch has be- 
come defective or Insecure while In use, "may be hauled from the place 
where such equipment was flrst discovered to be détective or Insecure te 
the nearest avallable point where such car can be repalred," wlthout 
Uabîlity for the penalties imposed, does not permit a rallroad company 
to move, wlthout penalty, from one point to another, a def ective car, not 
known to be détective, and whlch Is not so moved for the purpose of 
repalr, although in fact it Is hauled to the nearest avallable point for re- 
pair, and is there repalred. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743.] 

At Law. Action by the United States against the Chesapeake & Ohio 
Railway Company. On demurrer to certain paragraphs of the answer. 
Demurrer sustained. 

Thos. D. Slattery, U. S. Dist. Atty., of Covington, Ky.. for United 
States. 

Galvin & Calvin, of Cincinnati, Ohio, for défendant. 

COCHRAN, District Judge. This cause is before me on plaintifï's 
demurrer to defendant's answer to the third, fourth, iifth, sixth, sev- 
enth, eighth, ninth, tenth, eleventh, and thirteenth paragraphs of the 
pétition. It is a prosecution under the Safety Appliance Act. The 
violation charged in each of thèse paragraphs is the hauling from Cov- 
ington, Ky., toward Silver Grove, Ky., about 10 miles away, of an 
interstate car with a defective coupling apparatus. The answer pré- 
sents the same défense to each of thèse paragraphs. That défense is 
that each of the cars was received from a Connecting railway at Cin- 
cinnati, Ohio, just north of Covington, to be hauled to Silver Grove, 
a terminal on defendant's road and where it maintained its yard ; that 
it was in a safe and proper condition when it left Cincinnati; that 
défendant had no inspectors or repairmen and made no inspections or 
repairs at Covington; that it had inspectors, repairmen, and ail the 
facilities for making repairs at Silver Grove ; that the defect complain- 
ed of was discovered and repaired at that point ; and that Silver Grove 
was the first point at which such repairs could hâve been made after 
the defect occurred and the discovery thereof. It is not alleged that 

^=)For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
242 F.— 11 
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the defect was discovered at Covington and the car hauled to Silver 
Grove to be repaired. Indeed, the implication, if not admission, is 
that it was not discovered until the car reached Silver Grove. The 
case presented by the answer, theref ore, is this : The defect arose be- 
tween Cincinnati and Covington, after défendant began to haul the 
car; it hauled the car in its defective condition from Covington to 
Silver Grove; it did not discover the defect until the car reached 
Silver Grove ; and no provision had been made by it at Covington, or, 
for that matter, at any point between Covington and Silver Grove, for 
discovering the .defect. 

Beyond question, under the Safety Appliance Act as it stood before 
the amendment of April 14, 1910, the haulings of thèse cars were vio- 
lations thereOf. According to the construction placed on the act by 
the Suprême Court, thougîa a defect arose from no fault of the rail- 
road Company, and though it was ignorant thereof and in no fault 
in not discovering it, if the railroad company hauled it any distance 
for any purpose, it violated the act. The amendment was enacted to 
relieve the statute of, at least, some of its absoluteness. The question 
is : To what extent it did so. It provides that, in case the coupling 
apparatus becomes defective whilst the car is being used, it "may be 
hauled from the place where such equipment was first discovered to 
be defective or insecure to the nearest available point where such car 
can be repaired." It will be noted that the only hauling of a defectively 
equipped car which the amendment permits is from the place where 
the defective condition was first discovered to the nearest repair point, 
and, as it has been construed, then only for the purpose of repair. It 
says nothing about hauling such car before such discovery. Possibly 
there is room to say that it did not occur to the amendment, if we may 
personify it, that there would be any violation of the act if it was 
hauled before discovery, at least if there was no fault on the part of 
the railroad company in not discovering it sooner, and, even more 
than this, to wit, that it is the presupposition of the amendment that 
there would be no violation in such a case. It would seem to be just 
as harsh to punish a railroad company for hauUng a defective car, 
when it was not at fault in discovering its condition, as for hauling it 
after discovery to a repair point for repairs, when it could not be 
repaired at the place of discovery. If the permission of the amend- 
ment is limited to the latter hauling, what we hâve then is this : If a 
car becomes defective out on the road at a point where it cannot be 
repaired, and' it is at once discovered, there is no violation of the act 
in hauling the car to the nearest point for repairs ; but if it is not dis- 
covered there is a violation in hauling the car from that point there- 
to, though there may be no fault in not discovering it before reaching 
such point, and it is discovered and repaired thereat. 

The décisions of the fédéral courts which hâve had to deal with 
this question, however, go far toward holding, if they hâve not actually 
held, that the amendment goes no f urther. The reasoning upon which 
this position is based is that, as under the original act, any hauling of 
a defectively equipped car was a violation thereof, and the amendment 
only permits hauling of such a car after the discovery to the nearest 
repair point for repairs, any other hauling and hence a hauling before 
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discovery, though without fault, in not discovering, is a violation there- 
of. In the case of C, B. & Q. R. R. v. United States, 211 Fed. 12, 

127 C. C. A. 438, a décision of tlie appellate court of the Eighth circuit, 
a car was received by the défendant from the Atchison, Topeka & 
Santa Fé Railroad Co., at Kansas City, Mo. The défendant has a 
yard therein known as the "Twelfth Street yard." Whether the car 
was received at this point does not clearly appear. But before it re- 
ceived the car it was inspected and found to be in proper condition, 
and it was hauled by défendant from that yard across the Missouri 
river, over its bridge and main line, to its Murray Street yard. When 
it reached there the défendant for the first time discovered that the 
coupling appliance was out of repair. It was held that, if the car was 
in a defective condition in the Twelfth Street yard, there was a vio- 
lation of the act, notwithstanding it was not discovered until it reached 
the Murray Street yard. The décision was based on two reasons — 
that the def ect was of such a character that it could hâve been repaired 
at the Twelfth Street yard, and the car was not hauled to the Murray 
Street yard for repairs. Possibly, if the car was defective whilst in 
the Twelfth Street yard, défendant was not withoitt fault in not 
discovering it there; and it is to be noted that the lower court in- 
structed the jury that, if the defect arose whilst the car was in transit 
between the two yards, there was no violation of the act. 

In the case of United States v. Trinity & B. V. R. Co., 211 Fed. 448, 

128 C. C. A. 120, a décision of the appellate court of the Fifth circuit, 
a car was hauled from Tom Bail, through Houston, to Galveston. It 
was hauled from Houston in a defective condition. It was inspected 
at Tom Bail and found to be in good condition. Défendant had no 
inspectors or repair shops at Houston, but did hâve them at Galveston. 
It did not discover the defective car until it reached Galveston. Hous- 
ton was a few hours' run from Tom Bail and Galveston a few hours' 
run from Houston. It was held that the défendant was liable. It was 
stressed, however, that it was not shown that the hauling to Galves- 
ton was necessary to repair the defect, and it could not hâve been re- 
paired, except there. Judge Call said: 

"Bear in. mind that under the Safety Appliance Act of 1893 (Act March 2, 
1893, c. 196, 27 Stat 531 [Comp. St. 1916, §§ 860&-8612]), and the amend- 
ments, ignorance of defects does not excuse, The duty to hâve and maintaln 
in good order the safety appliances required is a positive duty Imposed on 
the can'ier, • • * and that the défendant in the instant case seeks to 
avoid responsibility for the violation of thls duty by pleading the provlso of 
the act of 1910. By ail the canons of construction, it must clearly bring itself 
within the terms of the provlso before it can demand immunity." 

The case of United States v. Chesapeake & Ohio Ry. Co., 213 Fed. 
748, 130 C. C. A. 262, a décision of the appellate court from the Fourth 
circuit is not in point. The case came within the express terms of 
the amendment. The question was whether certain hauling after the 
discovery of the defective condition was permitted thereby. A state- 
ment in Judge Pritchard's opinion as to the purpose of the amendment 
may be quoted. It is : 

"Any movement of a defective car was held to be a violation of the act as 
originally passed. It vyas undoubtedly the purpose of Congress In adoptlng 
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the amendaient of 1910 to somewtiat relax the rigid rule -wlilch had thereto- 
fore been announeed as to the time within whlch repairs of détective cars 
«hoiild be made." 

The case of Chesapeake & Ohio Ry. Co. v. United States, 226 Fed. 
683, 141 C. C. A. 439, another décision of the appellate court of the 
Fourth circuit, is most in point of ail the cases cited as bearing on 
the question hère. The c^r in question was brought by a train into 
Fulton Street yard in Richmond, Va. It was hauled from there to 
the Second Street yard, and from there to a siding in the Ninth Street 
yard to be unloaded. Inspectors were maintained at the Fulton Street 
yard and Ninth Street yard, but not at the Second Street yard. It 
was inspected at the Fulton Street yard and found in good condition, 
and again at the Ninth Street yard and found to be in bad condition. 
It was in fact defective when in the Second Street yard, and hauled 
from there to the Ninth Street yard. It was held that défendant was 
Hable, notwithstanding it was ignorant of the defective condition of 
the car at the time it was so hauled, and there was no intimation that 
it was thought that défendant was in fault in not discovering it sooner. 
Judge Knapp said : 

"Without inultiplying citations, it is sufflclent to say that the original act a.n 
construed by the courts made the carrier liaWe for any and every movement 
on its Une, In Interstate commerce, of a car whose coupling apparatus was eut 
of order. Under no circumstanees could such a car be hauled or used with- 
out vlolatlng the statute ; and the penalty was Ineurred, when a car was 
moved in a defective condition, even If the carrier had been vigilant to discover 
the defect and was actually unaware of its existence, Indeed, it was the se- 
verity of this absolute prohibition, which dld not exempt the necessary move- 
aient to a repalr shop, that led to the remédiai amendment above quoted. But 
the relief thereby granted is limited by Its express terms and manifest intent, 
and there is no warrant for its further extension. It permits the transfer 
without penalty of a disabled car to 'the nearest available point' where it ean 
be repalred, provlded such transfer is necessary because the defects cannot 
be remedied at the point where they are flrst diseovered, and that is the only 
movement which does not subject the carrier to llabllity." 

In view of thèse décisions, I cannot see my way clear to uphold the 
défense, and hence must^ustain the demurrer. 



MILLER V. NOBTHERN BREWERÏ CO. 

(District Court, D. Oregon. May 21, 1917.) 

No. 7005. 

1. GUARANTT <©=»77(2) — BiGHT OF ACTION NECESSITY OF PROCEEDINO AdAINST 

Pbinoipal — "Absolute Guakanty" — "Conditional Guabantt." 

A guaranty of the faithful performance of ail the terms and eovenants 
of a lease, including the payment of rent, was an absolute and not a con- 
ditional guaranty, and the lessor could sue thereon without exhausting his 
remedy against the lessee ; a "conditional guaranty" being one importlng 
the happening of some contingency other than the default of the princi- 
pal debtor, and belng usually an undertaking to be Uable for the prln- 
cipal's default in case satisfaction cannot be obtained from the principal 
without reasonable diligence, while an "absolute guaranty" is one under 

£S7For otber cases aee aame topic & KET-NUMBBR ta aU Ker-Numbsr«d Digests & Indexes 
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whlcli the liabillty of the guarantor is flxed by the failure of the principal 
debtor to pay at maturlty. 

[Ed. Note.— For other cases, see Guaranty, Cent. Dig. § 89. 

For other définitions, see Words and Phrases, First and Second Séries, 
Absolute Guaranty ; Condltional Guaranty.] 

2. OOEPORATIONS ®=>484(3, 4) Ck)RPORâ.TE POWEBS GUAEANTOB OR SURETY. 

As a gênerai rule no corporation has power, witbout express authority 
conferred by the corporate articles, to becorne a surety or guarantor for 
another by any forin of contract or indorsement. 

[Ed. Note. — For other cases, see Corporations, Cent. DIg. § 1S15.] 

3. CopORATioNs <g=3484(3)— Corporate Powers — Guabanteeing Payment of 

Kekt. 

A corporation authorized to manufacture, buy, sell, and deal in béer 
and other liquors, and to do ail things incident to or convenlent In carry- 
ing out such purposes, had authority to guarantee the payment of rent 
under a lease to persons who agreed to handle its béer in any saloon con- 
ducted upon the leased premises, and who further agreed that their 
failure to handle its béer should operate as an immédiate assignment and 
transfer of the lease to It. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1815.] 

At L,av/. Action by Alex E. Miller against the Northern Brewery 
Company. On demurrer to the complaint. Demurrer overruled. 

Sol Bloom and W. M. Gregory, both of Portland, Or., for plaintiff. 
Dolph, Mallory, Simon & Gearin, of Portland, Or., for défendant. 

WOLVERTON, District Judge. This is an action to recover 
against the défendant upon its guaranty. The défendant, by its cor- 
porate powers, is authorized : 

"To manufacture, produce, buy, sell and deal in and with béer, aie, malt 
liquors, malt, ice and other slmllar products, brewers' supplies, tools, Imple- 
ments and machlnery and utensils of ail kinds, and to do ail things incident 
to or convenient in carrying out the foregoing purposes." 

On September 18, 1911, the plaintiff entered into a lease of certain 
premises to E. J. Blazier and August Kratz, for a term of 10 years, 
at a certain rental, payable in monthly installments. On the same 
date the défendant corporation entered into a contract of guaranty 
with the plaintiff, whereby it is stipulated that : 

"The undersigned, for Itself, Its successors and asslgns, does hereby guaran- 
tee the faithful performance of ail of the terms and eovenants of the foregoing 
lease on tbe part of the said E. J. Blazier and August Kratz, the lessees thereiu 
named, including the payment of the ventals therein provided for." 

On the same date, also, the défendant entered into an agreement 
with Blazier and Kratz, whereby Blazier and Kratz agreed to handle, 
in any saloon or saloons that might be conducted upon the leased 
premises, only the draught and home-bottled béer manufactured by the 
Northern or Star Brewery Company. It was further agreed that de- 
fault of the said Blazier and Kratz in selling the product of the de- 
fendant Company over their counter should operate as an immédiate 
assignment and transfer to the défendant of ail the right, title, and 
interest of the said lessees in and to said lease, and that thereupon the 

©ssFor other cases see same topic & KEY-NUMBBR In ail Key-NumberecJ Digests & Indexe» 
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défendant should hâve the right to assume control, under the terms of 
said lease, of said property. The prayer is for certain unpaid rentals 
upon said lease. 

The défendant company has interposed a demurrer to the com- 
plaint, and two grounds are urged in support thereof, namely: (1) 
That the défendant company is not liable, for the reason that the act 
of guaranteeing the payment of the rentals upon the lease was ultra 
vires and beyond the power of tlae company to undertake; and (2) that 
the plaintifï is not entitled to sue upon such guaranty until after he 
has exhausted his remedy against the lessees in the lease. I will dis- 
cuss the last contention first. 

[1] On the part of the plaintifï it is urged that the guaranty of 
the défendant company is absolute, and not conditional, and that there- 
fore he is not required to exhaust his remedy against the principal 
before he is entitled to proceed against the guarantor. The question 
thus hinges upon whether this is an absolute or a conditional guar- 
anty of which we are treating. 

"A conditional guaranty Importa the happening of some contlngency other 
than the default of the principal debtor. The usual form of the conditional 
guaranty is an undertaking whereby the guarantor is liable for the princlpars 
default in case the satisfaction of the principal obligation cannot with reason- 
able diligence be obtained from the principal. An absolute guaranty of pay- 
ment differs from a conditional guaranty against loss as the resuit of nonpay- 
ment of a debt in that in the first case the liabillty of the guarantor is fixed 
by the failure of the principal debtor to pay at maturlty, while in the second 
the contract is in the nature of a guaranty of collection, no liabillty being 
incurred until after, by the use of due diligence, the guarantee has become 
unable to collect the debt from the principal debtor." 12 Kuling Case Law, 
§ 13, p. 1064. 

The distinction is very well illustrated by two cases which I shall 
cite: 

In Pierce et al. v. Merrill et al., 128 Cal. 464, 61 Pac. 64, 79 Am. 
St. Rep. 56, the défendants guaranteed payment of a note and mort- 
gage at the times and according to the terms expressed therein, and it 
was held that the guaranty was not one with a condition précèdent 
for the enforcement of défendants' liability — that it was absolute. It 
was said by the court, quoting from the local statute, which is simply 
a statement of the law as it prevailed prior to the adoption of the 
same, that: 

"A guaranty is to be deemed unconditional unlesa its terms import some con- 
dition précèdent to the liabillty of the guarantor." 

And further: 

"To hold that payment was not to be made by défendants until after a fore- 
closure of the mortgage would be to ignore their agreement that payment 
should be made 'at the tlmes and according to the tenus of said note and 
mortgage.' " 

In Burton et al. v. Dewey et al., 4 Kan. App. 589, 46 Pac. 325, the 
guaranty was against any loss by reason of a loan negotiated, and it 
was held to be a conditional guaranty, and that the guarantee was not 
entitled to recover as a resuit merely of the nonpayment of the debt, 
nor "until it is shown that the debt is not, by reasonable effort, col- 
lectible from the principal debtor." 
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The guaranty in the case at bar is for the faithful performance of 
ail of the terms and covenants of the lease, including the payment of 
rentals; and I am impressed that the proper construction of such 
guaranty is that it is absolute in its terms, and not conditional, and 
that the défendants' contention, therefore, cannot prevail. 

[2] Now, as td the question whether the guaranty was ultra vires 
of the power of the corporation, the gênerai rule is that, without 
express authority conf erred by the corporation articles, no corporation 
has the power, by any form of contract or indorsement, to become a 
surety or guarantor for another. Carney v. Duniway, 35 Or. 131, 138, 
57 Pac. 192, 58 Pac. 105. So it has been held that: 

"A railroad corporation, unless authorized by Its act of incorporation or 
by other statutcs to do so, has no power to guarantee the bonds of another 
corporation ; and such a guaranty, or any contract to glve one, if not author- 
ized by statute, is beyond the seope of the powers of the corporation, and 
strlctly ultra vires, unlawful and vold, and Incapable of belng made good by 
ratification or estoppel." Loulsville, etc., Ry. Ck). v. Louisvllle Trust Co., 174 
V. S. 552, 567, 19 Sup. Ct. 817, 823, 43 L. Ed. 1081. 

[3] But it is insisted upon the part of the plaintiflE that the act of 
the défendant company in guaranteeing the payment of rents under 
this lease was not strictly beyond its corporate powers, but that it 
was incidental to the authority conferred by the articles of incorpo- 
ration. In the case of Winterfield v. Cream City Brewing Co., 96 
Wis. 239, 71 N. W. 101, which is a case almost parallel to this, it is 
held that the company did not exceed its corporate autliority in guar- 
anteeing contracts of this nature. The court there said : 

"The purpose of the defendant's organization was to manufacture and sell 
béer. Doubtless it was compétent to make any contract, whlch was convenient 
and adapted to further that purpose, which was not agalnst public policy. 
No doubt, it was within its competency to rent a place for the sale of its béer 
by its agents or servants. To rent a place where one of its customers shonld 
retail Its béer would seem. In a simllar manner, to further the purpose of its 
Incorporation. At least, it is not clearly foreign to that purpose." 

And so, in the case at bar, the défendant company was engaged in 
the manufacture and sale of its béer, and it not only entered into the 
obligation of guaranteeing the payment of the rental upon the leased 
property wherein its béer was to be sold, but it went further, and 
entered into an agreement witli the lessees whereby the default or 
refusai of the lessees to sell its béer over their counters would op- 
erate as an immédiate assignment and transfer of the lease to the 
défendant. So that this case is even stronger against tlie défendant 
than the Winterfield Case. 

Another case, from Michigan, is very much in point, that of Timm 
V. Grand Rapids Brewing Co., 160 Mich. 371, 125 N. W. 357, 27 L. 
R. A. (N. S.) 186. In that case the purpose of the brewing company, 
as stated in its articles, was "the manufacture and sale of malt and ail 
kinds of malt and fermented liquors and aerated and charged waters." 
The corporation became the surety upon a bond of a saloon keeper, 
who agreed to sell its béer; and it was held, after very careful and 
well-reasoned considération by the court, that the act of the corporation 
was not beyond its corporate authority. 
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In view of thèse authorities, and the principles therein promulgated, 
I am impelled to the conclusion that the défendant in the présent case 
is liable, under the allégations of the complaint. 

The deraurrer will therefore be overruled. 



THE TOLKDO. 

(District Court, D. New Jersey. Maicli 14, 1917.) 

Admiealty <3=>19 — JuRiSDicTioN — Maritime Torts — Injxjkt to Marine 
Cable. 

Admlralty has jurisdlction of a suit for the négligent injury by a vessel 
of a marine cable restlng on the bottom under navigable waters, although 
the ends of the cable are supported on the shorp, 

[Ed. Note.— For other cases, see Admlralty, Cent Dlg. §§ 233, 234.] 

In Admiralty. Suit by the Postal Telegraph Cable Company against 
the dredge Toledo. On exceptions to libel. Exceptions dismissed. 

Exceptions to libel based upon ground that injury to a cable laid 
upon the bottorrt of the waters of Kill von Kull, and attached to the 
land on each side of the Kill von Kull, is not an admiralty and maritime 
tort 

Vredenburgh, Wall & Carey, of Jersey City, N. J., for libelant. 
Foley & Martin, of New York City, for claimant. 

DAVIS, District Judge. Libelant instituted proceedings in the 
above-stated cause against the dredge Toledo, her tackle, etc., for the 
recovery of damages alleged to hâve been donc on the 8th day of 
July, 1916, by the dredge Toledo to a submarine télégraphie cable laid 
on the bottom under the waters of the Kill von Kull from the shore at 
Elizabeth, N. J., to the shore at Staten Island, N. Y. The injury is 
alleged to hâve been donc about 200 f eet from the New Jersey shore, at 
a point admittedly in the tidal and navigable waters of the United 
States, "at a place where the jurisdlction of admiralty in cases of tort 
normally attach, at least in ail cases where the wrong was of a mari- 
time character." Claimants filed exceptions to the libel on the ground 
that it did not set f orth an admiralty and maritime cause of action ; the 
cable alleged to hâve been damaged not being a maritime object, in- 
strument, or facility of navigation, because it rested upon and was 
incorporated with the soil under the waterway, and operated as an in- 
tégral part of the libelant's system of télégraphie wire extending 
throughout the United States. The whole question at issue is based 
upon "the objection to the jurisdiction of the court, upon the theory 
that the cable was a land structure, and that no maritime damage oc- 
curred of which jurisdiction can be had by admiralty." 

The décisions seem to be against the contention of claimants. Ad- 
miralty has taken jurisdiction in a number of cable cases, in which, 
however, the question of jurisdiction was not raised. Stephens v. 
Western Union Telegraph Co., 22 Fed. Cas. 1301 ; Ladd v. Poster (D. 

<S=3Far other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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C) 31 Fed. 827; Albina Ferry Co. v. The Impérial (D. C.) 38 Fed. 
614, 3 L. R. A. 234; The City of Richmond (D. C.) 43 Fed. 85 ; The 
William H. Bailey, 103 Fed. 799, affirmed 111 Fed. 1006, 50 C. C. A. 
7(i\ The Anita Berwind (D. C.) 107 Fed. 721. There are two récent 
cases in which the point in issue hère has been raised and decided ad- 
versely to claimants' contention. Postal Telegraph Cable Co. v. P. 
Sanford Ross, Inc. (D. C.) 221 Fed. 105. In this case, Judge Chat- 
field of the Eastern district of New York, reviews the anthorities and 
holds that, notwithstanding the cable is laid on the bottom of tidal 
waters of the United States and attached to the land at each end of 
the submarine cable, admiralty nevertheless has jurisdiction. In the 
case of Thomas v. Lane, 2 Sumn. 1, 9, Fed. Cas. No. 13,902, Mr. Jus- 
tice Story said : 

"I hâve always understooci that the .iurisdiction of the admiralty is exclu- 
sively dépendent upon the locality of the net. The admiralty has not, and 
never (I believe) dcliberatcly. olaimed to hâve any jurisdiction over torts, ex- 
eept such as are maritime torts; that is, sneh as are committed on the high 
seas, or on waters within the ebb and flow of the tlde." 

Of this rule Mr. Justice Hughes, in the case of the Atlantic Trans- 
port V. Imbrovek, 234 U. S. 52, 59, 34 Sup. Ct. 733, 734 [58 L, Ed. 
1208, 51 L. R. A. (N. S.) 1157] said: 

"This iule — that locality fnrnishes the test — has been frequently reiterated, 
with the substitution (undor the doctrine of The Genesee Chief, 12 How. 443 
[13 L. Ed. 1058J), of navigable waters for tide waters." 

In the case of the Philadelphia, Wilmington & Baltimore R. R. Co. 
V. Philadelphia & Havre de Grâce Steam Towboat Co., 23 How. 209, 
215, 16 L. Ed. 433, the court said: 

"The jurisdiction of courts of admiralty in jnatters of contract dépends 
upon the nature and charaeter of the contracts, but in torts It dépends en- 
tircly on locality." 

In the case of The Plymouth, 3 Wall. 20, 35, 18 L. Ed. 125, the 
court said: 

"The jurisdiction of the admiralty does not dépend upon the fact that the 
injury was inflicted by the vessel, but upon the locality — the hlgh seas, or 
navigable waters — vv'liere it oceurred. Every specles of tort, however occur- 
ring. and whether on boaid a vessel or not, if upon the hlgh seas or navigable 
waters, Is of admiralty cognizance." 

Mr. Justice Hughes again said, in the case of The Raithmoor, 241 
U. S., 166, 176, 36 Sup. Ct. 514, 516 [60 L. Ed. 937] : 

"We regard the location and purpose of the structure as eontrolling from 
the time the structure was bognn. It was not being built on shore and avvalt- 
ing the assumption of a maritime relation. It was in course of construction 
in navigable waters; that is, at a place where the jurisdiction of admiralty 
in cases of tort normally attached, at least in ail cases where the wrong was 
of a maritime charaeter." 

In the case of Postal Telegraph Cable Company v. P. Sanford Ross, 
supra, Judge Chatfield said : 

"The accident, therefore, oceurred within the physical llmits of admiralty 
jurisdiction, it was occasioned by the opérations of the anehor and the han- 
dling of the boat, and the cable itself is akin rather to matters eonnected with 
the océan than to those of the land, although It was supported at each end 
upon the shore." 
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He f urther says : 

"But suppose an Injury were caused to the Atlantic cables, on the high 
seas, by a steamer. Could It be held that, because the cable had a landing on 
shore, it was a land flxture, and was not an object whoUy wlthin the maritime 
jurlsdiction, where it lay supported by the bottom and not by Its own buoy- 
ancyî If so, no damage by a boat to a sunken dry dock or vessel could lie in 
admiralty, If there were a shore mooring, and if it could not at the time be 
navigated." 

This décision was followed in the case of United States v. North 
German Lloyd (D. C.) 239 Fed. 587, as reported in the New York 
Law Journal on Tuesday, January 20, 1917. This was a case in which 
it was alleged that the anchor of the Princess Alice had been negli- 
gently allowed to injure the government cables extending from Ft. 
Wadsworth to Ft. Hamilton. The question of jurisdiction in that case 
was raised, and Judge Manton held that admiralty had jurisdiction. 

It would seem that the cases cited above were, on principle, correct- 
ly decided. When a vessel on the high seas or navigable waters of the 
United States commits a tort by negligently injuring a cable, the con- 
tention that the cable was lying on the bottom of the river or sea, 
and the ends thereof ultimately reached the land, and therefore ad- 
miralty does not hâve jurisdiction, ought not prevail, when ail the other 
éléments necessary to constitute a maritime tort are présent. 

The exceptions will therefore be dismissed. 



THE ROSE REICHBBT. 
(District Court, S. D. New Tork. Aprll 17, 1917.) 

COLUSION <®=5»154 — SXJITS FOR DAMAGES — COSTS. 

Where, in a suit in personam for collision against respondents, who 
were at the time towing libelant's vessel under a contract and had en- 
gaged another tug to assist, respondents brought in such tug, whlch was 
adjudged solely in fault, the respondents in personam are entltled to re- 
cover their costs against libelant; the suit being one soundlng In tort, 
and not for breach of contract. 

lEd. Note. — For other cases, see Collision, Cent. Dig. § 308.] 

In Admiralty. Suit for collision by the Booth Steamship Company, 
Limited, against Frederick B. Dalzell and W. Freeland Dalzell, doing 
business as Fred B. Dalzell & Co., in which the tug Rose Reichert, the 
Reichert Towing Line, Incorporated, claimant, and the New York 
Central & Hudson River Railroad Company were impleaded. On set- 
tlement of costs. 

Haight, Sandford & Smith, of New York City, for libelant. 

Burlingham, Montgomery & Beecher, of New York City, for re- 
spondents Dalzell. 

Foley & Martin, of New York City, for impleaded claimant. 

Harrington, Bigham & Englar, of New York City, for impleaded 
respond ent. ' 

^=>For other cases sea same topic & KEY-NUMBER In ail Key-Numberefl Dlgesta & Indexe» 
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MAYER, District Judge. Counsel hâve requested that the court 
indicate in a formai mémorandum the views entertained in respect of 
the allowance of costs to be made in the interlocutory decree to be en- 
tered as the resuit of the trial of this action. 

The action was brought by Booth Steamship Company, Limited, 
owner of the steamship Francis, for damages sustained by the Fran- 
cis, resulting from a collision on December 6, 1915, with a car float of 
the New York Central & Hudson River Railroad Company, which was 
made fast to Pier 5, New York Dock Company, while in tow of the tugs 
Dalzelline and CarroU B, owned by Fred B. Dalzell & Co., and of the 
Rose Reichert, owned by the Reichert Towing Line, Incorporated. 
Libelant filed its libel in personam on or about December 11, 1915, 
against Fred B. Dalzell and W. Freeland Dalzell, doing business as 
Fred B. Dalzell & Co. Respondents then, by pétition under the fifty- 
ninth rule in admiralty (29 Sup. Ct. xlvi), brought into the suit in rem 
the tug Rose Reichert and in personam the New York Central & Hud- 
son River Railroad Company. 

The case having duly been tried, the court held the Rose Reichert 
solely at fault, and allowed the libelant a decree against the Reichert, 
with costs, and further allowed the New York Central costs as against 
Dalzell Bros. Such provision as was to be made in respect of costs be- 
cause of the dismissal of the libel as against Dalzell Bros, was reserved 
until the settlement of the interlocutory decree. The awards of costs 
in favor of libelant against the Rose Reichert and in favor of the New 
York Central against Dalzell Bros, are not contested. 

The sole question is whether Dalzell Bros, shall hâve costs against 
libelant. Obviously, the Rose Reichert should pay but one bill of costs. 
She is liable for her tort only to the person upon whom she inflicted the 
injury, which in this case was libelant. The Rose Reichert did not 
bring any person or res into the action, but was brought in. There- 
fore that she should pay costs only to libelant seems too clear for fur- 
ther discussion. As between libelant and respondents Dalzell, the libel 
inter alla sets f orth : , 

"Third. On or about the 4th day of December, 1915, the libelant, through its 
agent, entered into a contract with the said respondents for the towing of the 
said steamship Francis from the Morse's Dry Dock and Repair Yard, in the 
borough of Brooklyn, city of New York, to Pier No. 4, New York Dock Com- 
pany, East Kiver, borough of Brooklyn, city of New York." 

"Fifth. Said collision and damage were not caused by or through any fault 
of the libelant, or the ofBcers and crew of the ■steamship Francis, but were 
caused wholly through the fault and négligence of the respondents' agents or 
employés, in the followlng among other partlculars which will be shown at 
the trial: (1) In that they did not keep a proper lookout. (2) In that they 
did not tow the steamship Francis properly. (3) In that they did not ma- 
neuver the said steamship so as to prevent collision with the said car float." 

The allégation of paragraph "third" was admitted by thèse respond- 
ents in their answer, but the allégations of paragraph 'Tifth" were de- 
nied. It was shown at the trial that the respondents contracted to move 
libelant's steamship, and engaged the services of the tug Rose Reichert 
to assist in the opération. It also appeared, and the court held, that 
the tug Dalzelline, belonging to respondents, was without fault, and 
tliat the tug Rose Reichert was solely responsible for the collision. 
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The argument of libelant is that, because of the contract between 
libelant and thèse respondents, and because tliere was no contractual 
relationship between the tug Rose Reichert and libelant, therefore libel- 
ant is not to be charged with costs. The theory apparently is that as 
between libelant and thèse respondents the master of the Rose Reichert 
was the agent of the respondents. This whole contention necessarily 
rests upon the proposition that the libel was brought to recover for the 
breach of a contract. As was said in The Oceanica (D. C.) 144 Fed. 
301: 

"The mlsconduct complained of was not the resuit of a breach of maritime 
contract. The injuries to the barge were sustained solely in conséquence or 
tlie négligence of the towing steamer. And, acoording to the universally 
acceptcd doctrine, this action Is brought ex delicto against the ship, for 
whieh she may be held llable, irrespective of any responslMllty that may 
îirise as a resuit of a breach of contract. The Barnstable, 181 U. S. 465, 21 
Sup. et. 684, 45 L. Ed. Ô54 ; The Malek Adhel, 2 How. 210 [11 L. Ed. 239] ; 
The Quickstep, 9 Wall. 665 [19 L. Ed. 767] ; Ralli v. Ti'oop, 157 U. S. 386 [15 
«up. et. 657, 39 L. Ed. 742]." 

The Oceanica was reversed, but on this particular point it appears 
quite clearly that the Circuit Court of Appeals agreed with the view 
of the District Court. 170 Fed. at page 898, 96 C. C. A. 69. See also 
The Quickstep, 9 Wall. 665, at page 670, 19 L. Ed. 767. 

The reasoning of thèse cases, it seems to me, fully applies to the case 
at bar. The action hère was in no sensé an action for damages for the 
breach of a maritime contract. It was clearly an action in tort, arising 
out of the négligence of the Rose Reichert. The respondents Dalzell 
did not in any manner commit any breach of their contractual obliga- 
tions to libelant. 

There is really no différence in principle between the award of costs 
in such circumstances in admiralty and the award of costs in any other 
branch over which the court lias jurisdiction. A plaintiff (called in 
admiralty a libelant) must sue a proper défendant (by whatever name 
called in admiralty), and if the action is brought against the person not 
liable there is no reason why the person bringing the action should be 
permitted to escape the requirement of paying costs to the person 
wrongly sued who has been brought into court (whether in personam 
or in rem) by reason of the mistake of him who has brought the ac- 
tion. There may be times when it is difficult for a plaintiff to déter- 
mine beforehand who is the person liable, but that difficulty is one of 
the périls of litigation, which any litigant is likely to encounter. 

On the facts as developed in this case, therefore, I am of opinion 
that the respondents Dalzell should hâve costs against libelant. 
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THE SATURNUS. 
(District Court, S. D. New ïork. Aprll 24, 1917.) 

1. SHIPPING "S^JlOé LiABILITT OF VESSEL IjIEN FOR BbEACH OF CONTRACT. 

The maritime law does not give a lien on a vessel for an alleged breacli 
of contract by failing to proceed to the designated berth for loading, and 
this gênerai proposition is not différent in the event that the cargo is 
later loaded on the vessel at another place. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 225, 404-410.] 

2. Maritime Liens <S=>57 — Local Statutes — Enforcement in Admiralty. 

Courts of admiralty are not inclined to recognlze local statutes pur- 
porting to establish a lien, where the maritime law glves none, unless the 
right is unequivocal. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 96.] 

In Admiralty. Suit by the Midland Linseed Products Company 
against the steamship Saturnus. On exceptions to libel. Exceptions 
sustained. 

Everett, Clarke & Benedict, of New York City, for Hbelant. 
Burlingham, Montgomery & Beecher, of New York City (Chauncey 
Belknap, of New York City, of counsel), for claimant. 

MAYER, District Judge. L,ibelant sues in rem to recover $1,287 
as damages for breach of a contract of afïreightment by the steam- 
ship Saturnus, the amount in question representing the cost of light- 
erage and towage of a cargo of linseed cake from Edgewater, N. J., 
to Érie Basin. 

Libelant had an agreement with one Schilperoorot and one Folkers, 
for the sale of 16,000 tons of linseed cake f . o. b. vessels New York, 
payment in New York against full set of océan bills of lading. It 
was provided that the Holland government should tender steamers to 
libelant to load cargoes according to the terms of the Baltimore char- 
ter party, Form C, with certain exceptions as to demurrage. It is 
alleged that, under this charter party and the gênerai custom of the 
port of New York, it was the duty of any steamer so tendered to 
proceed to any proper berth designated by libelant. 

On February 14, 1917, the agents of the Saturnus advised libelant 
that the steamship was tendered for cargo under the terms of the 
above referred to agreement, and libelant thereupon duly designated 
its pier at Edgewater as the berth for loading. It is alleged that the 
steamship wrongfully and negligently refused to proceed to that berth, 
and that libelant thereupon, under protest, lightered the cargo to 
Erie Basin and loaded it on board of the steamship there, receiving 
bills of lading therefor frora the master. The claimant oî the Saturnus 
bas excepted to the libel on the f ollowing grounds : 

"First. It appears from the lilsel that the damages claimed by lilielaut 
arose from the alleged breach of a contract for the sale of the goods, which is 
not aE admiralty and maritime cause of action and is not within the jurisdic- 
tion of this honorable court. 

"Second. The breach of contract alleged in the libel does not give u 
maritime or other lien against the S. S. Saturnus." 

@=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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The first ground présents an interesting question as to whether 
the agreement to tender ships is separable from the rest of the con- 
tract, and, if so, whether it is a maritime contract within the juris- 
diction of this court. That question may be passed by because the 
case may be disposed of on the second ground of exception. 

[1] I am of opinion that the gênerai maritime law does not give 
a Hen on a vessel for the alleged breach of contract by failing to 
proceed to the designated berth for loading, and that this gênerai prop- 
osition is not différent in the event that the cargo is later loaded on 
the vessel as in the case at bar. It is undoubtedly the law that no right 
in rem exists where the contract remains whoUy executory. An in- 
structive opinion to this effect is that of Judge Brown in Scott v. 
The Ira Chaffee (D. C.) 2 Fed. 401, and this was soon followed by 
Judge Addison Brown in The Monte A. (D. C.) 12 Fed. 331. See, 
also, The Eugène (D. C.) 83 Fed. 222 ; The Margaretha, 167 Fed. 794, 
93 C. C. A. 184. 

I am unable to see that the later loading of the cargo affects the 
rights of the parties or the remédies as between them, as those rights 
or remédies existed at the time of the breach complained of. There 
are apparently but two cases in support of libelant's contention in this 
regard, and they are The J. C. Stevenson (D. C.) 17 Fed. 540, and 
Hoadley v. The Lizzie (C. C.) 39 Fed. 45. Per contra are The Gen- 
eral Sheridan, 10 Fed. Cas. No. 5,319, The Hiram (D. C) 101 Fed. 
138, and The Ask (D. C.) 196 Fed. 165. 

lyibelant correctly states that the court must choose between thèse 
différent points of view. I hâve no hésitation in following The Hiram, 
which I think essentially is the same as Scott v. The Ira Chaffee, 
supra, or, in any event, merely an extension of the principles laid 
down by Judge Brown ; and thèse seem to me to more f ully accord 
with the doctrines of maritime law, which do not favor the binding 
of the res as between cargo and vessel until the vessel and the 
cargo are reciprocally bound by the présence of the cargo on the 
vessel. 

[2] Finally, libelant contends that it is entitled to a lien on the 
vessel under the New York Lien Law, Consol. Laws, c. 33 (Laws 
1909, c. 38) § 80. In the first place, courts of admiralty are not in- 
clined to recognize local statutes purporting to establish a lien 
where the maritime law gives none, unless the right is unequivocal. 
The purpose of the New York statute is to provide a security to per- 
sons rendering service to a vessel in reliance upon the promise of 
compensation contracted for by the master, owner, charterer, builder, 
or consignée of the vessel, etc. This is not such a case. 

The libel, therefore, must be dismissed, with costs, and, in order 
to avoid any technical question, should the case be appealed, the libel- 
ant may amend by annexing as exhibits copies of the bill of lading, 
the sales agreement, and the Baltimore charter party, Form C. 
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TRICB V. COOUDGE BANKING CO. et aL 

(District Court, S. D. Georgla, S. W. D. May 17, 191T.) 

Bankkuptct <S=a296 — Jubisdiction oï Suits to Set Aside Feaudulent 
Tbansfees. 

Where more than four months before bankruptcy the bankrupt executed 
a mortgage in fraud and without considération, pursuant to an agree- 
ment by the mortgagee to give hlm a fictitlous crédit, and thls fraudulent 
transfer was subsequently perfected by ex parte foreclosure of tbe 
mortgage In a city court of llmlted Jurlsdictlon without affirmative 
équitable powers, the bankruptcy court had jurisdiction at the suit ot the 
trustée to review the transaction and set it aside, and was not prevented 
by comlty from exerclslng such jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 414.] 

In Equity. Suit by C. A. Trice, trustée of George Duren, bankrupt, 
against the Coolidge Banking Company and another. On plea to the 
jurisdiction. Plea overruled. 

C. E. Hay, of Thomasville, Ga., and E. K. Wilcox, of Valdosta, Ga., 
for plaintiiï. 
George h. Patterson, of Valdosta, Ga., for défendants. 

SPEER, District Judge. The act of Congress provides for a trustée. 
He represents the creditors, and his principal duties are to collect the 
assets of the bankrupt estate and to advance the interest of the cred- 
itors. Now, this trustée before the court, in assuming his trust, finds 
that the assets of the estate hâve been misappropriated. I say this, be- 
cause, for the purposes of the issue now before the court, vk^e must 
assume the averments of the bill to be true. The assets hâve reached 
the control of a certain bank and of the wife of its cashier. This was 
donc by the exécution (it is true before the four months period) of 
certain mortgages on personalty and of certain transfers of real estate. 
Thèse are charged to hâve been executed in fraud. The mortgage was 
executed without légal considération, but pursuant to an agreement by 
the bank to give the prospective bankrupt a fictitious crédit, by means 
of which lie could delude the business public and acquire the stocks 
of merchandise which hâve finally reached the hands of the cocon- 
spirator, namely, the bank. It would be difficult to conceive of a fraud 
more aggravated. This was perfected by the foreclosure in an ex 
parte way of a mortgage in the city court of Thomas county, a court 
of limited jurisdiction, without affirmative équitable powers. The dé- 
fense, if any, would be made by the mortgagor, and, if he'is in con- 
spiracy with the mortgagee, why, of course, no défense is made, and 
the judgment of foreclosure is inévitable. 

But it is said that the court of the United States, with ail the powers 
created by the act of Congress, bas no power, at the suit of the trus- 
tée, to review this transaction or to set it aside. I cannot agrée with 
the learned counsel who would maintain this position, notwithstand- 
ing my respect for his undoubted talents. I am very sure that, in ac- 
cordance with the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 

<S=3ror otber cases see same topic & KKY-NUMBER In ail Key-Numbered Digests & ludexej 
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544), particularly as expressed by the amendment of 1910 (Act June 25, 
1910, c. 412, 2i6 Stat. 838), that the court has jurisdiction to set aside 
and cancel and put to naught a scheme of this kind, which, if success- 
fully perpetrated, would deprive the trustée, and through him the cred- 
itors, of ail the assets which otherwise might be utilized for the payment 
of creditors. It is true there are a number of cases which hâve much 
to say about comity between the courts, but they are generally cases 
where the possession of the assets is involved. Where one court has 
possession, the other court cannot interfère through motives of cour- 
tesy, and comity is courtesy. But that does not deprive the court, em- 
powered by Congress, of its jurisdiction to find fraud, and, so far as 
its decree can go, to insure compliance with the Bankruptcy Act. 
When the decree is had, the trustée may appear before the state court, 
présent the decree of this court, make suitable représentation, and, if 
that court improperly dénies the relief, take it to the appellate court. 

There is a further considération. This property is in the hands of 
the sherifï, at the instance of the bank. Hère is a claim for the value 
of the property, and the sheriflfs and their bondsmen and the bank as 
well, may be responsible for any decree which might be granted hère. 
If we had no such power, where such fraud is designed, how easy it 
would be to utilize this ex parte mortgage f oreclosure procédure, and 
utterly defeat the purpose of that uniformity in the distribution of the 
assets of a bankrupt, which was the grand purpose of Congress in the 
enactment of the bankruptcy law. 

For thèse reasons I hold iJiat the court has jurisdiction, and that the 
plea should be overruled. 
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TWIN FAIXS SALMON RIVER LAND & WATER CO. et al. v. CALDWELL 

et al.» 

(Circuit Court ot Appeals, Nlnth Circuit. May 7, 1917.) 

No. 2725. 

1. Watees and Wateb Coueses <S=222 — Ireigation Riqhts — Gabey Act. 

Ail persons using or contraetlng for the use of water for irrigation pur- 
poses in Idaho do so with référence to the gênerai irrigation law of 
the State, contained in Rev. Codes Idaho, § 3252 et seq., which provides 
that no user shall be entitled to the use of more water than can be 
beneficially applled to the land for the benetit of whlch the appropriation 
Is made, and if the land is within an irrigation project created under 
the Carey Act (Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 422, as ainended by 
Act June 11, 1896, c. 420, § 1, 29 Stet. 413 [Comp. St. 191(5, §§ 4685, 4686]), 
also wlth référence to the provisions of such act and of the state law 
and contracts for carrylng it into efCect which glve a lien upon the land for 
any balance due on the water right to take precedence of ail other liens 
or rights. 

2. Watees and Wateb Coueses <g=>222 — Ierigation Rights — Caret Act 

"Detebmined." 

A contract between the state and a company, which undertook to coii- 
struct an irrigation system under the Carey Act, recited that the company 
had acquired a water rlght for the Irrigation of certain public lands» 
withln the terms of the act, "together with other lands susceptible of 
irrigation from sald system, which water right is hereby dedicated for 
use upon said lands." The conapany was required to organize an operat- 
ing company which should sell shares or water rights to settlers on the 
lands which should entltle each to a proportlonate interest in the 
operating company and its property, rights, and franchises ; "It being 
understood, however, that priority of application or priority of entry or 
settlement shall not give any priority of rlght to the use of water, 
* • • but shall entitle the purchaser to a proportlonate interest only 
therein." It further provlded that the company should construct a 
réservoir of a stated capacity, "which amount in addition to the 
normal flow of said stream durlng the irrigation perlod bas been deter- 
mined to be sufficient to furnlsh two and three-fourths acre feet of 
water per acre for each acre of land to be trrlgated, and the second 
party promises and agrées to bulld and construct the canal and latéral 
System of sufficient capacity to deliver water to the users thereof at the 
rate of one-hundredth of a second foot per acre for each acre of land 
to be irrigated." The company Issued bonds to procure money for the 
work secured by assignment of the contracts with settlers and the 
liens glven by the statute. When the System was completed and in 
opération, it was found that the water supply was sufficient to Irrigate 
only about one-thlrd of the quantity of land Included in the project and 
InsufBcient to properly Irrigate the land for which contracts had been 
sold. Keld: (1) that the settlers held their contracts and land subject to 
the liens in favor of the mortgagee glven by the statute; (2) that they 
were entitled under their contracts to one-hundredth of a second foot of 
water per acre provided such quantity could be beneficially applled, but 
were not entitled to 2% acre feet, the word "determlned" in the contract 
between the state and the company belng used in the sensé of estimated 
only ; (3) that the first purchasers of contracts were entitled to no préfér- 
ence over later purchasers, but that they were entitled to an injunctioii 
restralning the company from executing further contracts. 

[Ed. Note. — For other définitions, see Words and Phrases, First anU 
Second Séries, Détermine.] 

®=>For other case» see same toplc & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexes 
242 F. 12 'ReUearlng denled October 8, 1917. 
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3. Waterb and Wateb Ooueses <S=222— Réclamation of Abid Land— Gbant 
To State — Cabet Aot. 

The action of the Land Department In approvlng an irrigation plan 
adopted by a state under tlie Carey Act, and segregating tlie lands em- 
braced thereln, Is not a conclusive détermination tliat ttie state is en- 
tltled to tlie land, but whether or not the state has "actually furnished" 
sn ample supply of water for the réclamation of any particular tract of 
such land to entltle it to a patent under Act June 11, 1896, c. 420, § 1, 29 
Stat. 413 (Oomp. St. 1916, § 4686), is a auestion of fact to be determined 
by the department 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by A. E. Caldwell, W. F. Mikesell, V. E. Morgan, J. E. Pohl- 
man, W. C. Pond, James W. Beauchamp, Cari Washbum, and Harold 
S. Simms, in their own behalf and in behalf of ail persons similarly 
situated with thefti, against the Twin Falls Salmon River Land & Wa- 
ter Company, Salmon River Canal Company, Limited, Commonwealth 
Trust Company of Pittsburgh, trustée, and A. C. Robinson. Decree 
for complainants (231 Fed. 769), and défendants appeal. Reversed in 
part. 

This case grows out of the establishment and construction of an irrigation 
System known as the Salmon River Project under and in pursuance of an act 
of Congress approved August 18, 1894 (28 St. Lg. 37!i, 422), and amendments 
thereto, known as the Oarey Act, and of certain législation of the state of 
Idaho. 

The purpose of the act of Congress is therein expressly declared to be to ald 
the public land states in the réclamation of the désert lands sltuate therein, 
and in the settlement, cultivation, and sale thereof in small tracts to actual 
settlers. To carry into efCect that object, the act provides that the Secretary 
of the Interior, with the approval of the Président, is authorlzed upon proper 
application of such public land states to enter into a contract with each of 
them in whlch there may be such désert lands as are descrlbed by Congress in 
certain designated préviens acts, binding the United States to donate, grant, 
and patent to the state, free of cost of survey or priée, such désert lands, not 
exceeding 1,000,000 acres, as the state would cause to be irrigated, reclaimed, 
occupled, and not less than 20 acres of each leo-acre tract cultivated by 
actual settlers, within 10 years next after the passage of the act, as thoroughly 
as requlred of citizens who may enter under a certain preceding act of Con- 
gress approved March 3, 1877, and the act amendatory thereof approved 
March 3, 1891 ; provided, however, that before the application of any such 
state is allowed, or any contract Is executed, or any ségrégation of any of 
the' désert lands from the public domain is ordered by the Secretary of the 
Interior, such state shall file a map of the land proposed to be irrigated, 
together with a plan showlng the mode of the contemplated irrigation, which 
plan shall be sufflcient to thorougWy irrigate and reclalm said désert land 
and prépare it to raise ordinary agrlcultural crops, and shall also show tne 
source of the water to be used for Its Irrigation and réclamation, the Secre- 
tary of the Interior being by the act empowered to niake necessary régulations 
for the réservation of the land applied for by the state, to date from the 
date of the fillng of the map and plan of irrigation, such réservation, however, 
to be of no force in the event such map and plan of irrigation be not approved 
as requlred by the act. The act further empowers any state, entering into a 
contract with the United States through the Secretary of the Interior, to 
make ail necessary contracts to cause the said désert lands to be reclaimed, 
and to induce their settlement and cultivation in accordance with and subject 
to the provisions of the act of Congress ; the state, however, being prohibited 
from leasing any of such lands or using or disposing of them in any way ex- 
;ept to secure their réclamation, cultivation, and settlement. And the act of 

ig:=3For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & ladexe* 
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Congress further provides that, as fast as any such public land state shall 
fumish satisfactx)ry proof, accordlng to such rules and régulations as may 
be prescribed by the Secretary o£ the Interlor, tbat any of sald désert lands 
are cultivated, reelaimed, and irrigated by actual settlers, patents shall be 
issued to the state or Its assigns therefor, provided that the sald public land 
States shall not sell or dispose of more than 160 acres of such désert lands to 
any one person, and that any surplus of money derived by any such state 
from the sale of such lands in excess of the cost of their réclamation shall 
be held as a trust fund and be appUed to the réclamation of other désert 
lands In such state. 

By an act approved June 11, 1896 (29 St. Lg. 413, 434), Congress further 
provided that under any law theretofore or thereafter enacted by any state, 
providing for the réclamation of arid lands in pursuance and acceptance of 
the terms of the grant made by the above-mentioned act of August 18, 18&4, 
"a lien or liens Is hereby authorized to be created by the state to whleh such 
lands are granted and by no other authority whatever, and when created shall 
be valid on and against the separate légal subdivisions of land reelaimed, 
for the actual cost and necessary expenses of réclamation and reasonabls 
interest thereon from the date of réclamation until disposed of to actual 
settlers; and when an ample supply of water is actually furnished in a 
substantial ditch or canal, or by artesian wells or réservoirs, to reclalm a 
particular tract or tracts of such lands, then patents shall issue for the same 
to such state without regard to settlement or cultlvation : Provided, that in no 
event, la no contingency, and under no circumstances shall the United States 
be in any manner directly or Indirectly liable for any amount of any such 
lien or liabillty, in whole or in part." 

By section 1613 et seq. of the Revised Codes of Idaho, that state accepted 
the grant so made by Congress, subject to ail of its terms and conditions, anci 
provided that the sélection, management, and disposai of such désert lands 
situated in Idaho should be vested in its state board of land commlssioners, 
and further provided that any person, company of persons, association, or 
incorporated company, constructing, having constructed, or desiring to con- 
struct ditches, canals, or other Irrigation works to reclalm lands under the 
provisions of the Idaho statute, should file with the board of land commls- 
sioners a request for the sélection on behalf of the state by the board of the 
land to be reelaimed, designating it by local subdivisions, which request 
should be accompanied by a proposai to construct the ditch, canal, or other 
irrigation works necessary for the complète réclamation of the land asked to 
be selected, and which proposai should be prepared in accordance with' the 
rules of the board and in accordance with the régulations of the Department 
of the Interlor, and should be accompanied by the certificate of the state 
engineer of Idaho that application for permit to appropriate water has been 
flled in hls office, together with the state englneer's report thereon, and shall 
state the source of water supply, the location and dimensions of the proposed 
works, the estlmated cost thereof, the priée and terms per acre at which 
perpétuai water rights will be sold to settlers on the land to be reelaimed; 
such perpétuai rights to embrace a proportionate interest In the canal or 
other irrigation works, together with ail the rights and franchises attached 
thereto. 

Upon the présentation to the state engineer of such proposais, In the pre- 
scribed form and setting forth the prescribed facts, that officer is by the 
state statute required to examine the same and make a written report to the 
board of land commlssioners "stating whether or not the proposed works 
are feaslble; whether the proposed diversion of the public waters of the 
state will prove bénéficiai to the public interest; whether there Is sufficient 
unappropriated water in the source of supply ; and whether or not a permit 
to divert and appropriate water through the proposed works has been ap- 
proved l)y him ; whether the capacity of the proposed works is adéquate to 
reclalm the land deseribed ; whether or not the proposed cost of constructim. 
is reasonable. and whether or not the maps liled in his office comply with 
the requlrements of said office and the régulations of the Department of the 
Interlor ; also whether or not the lands proposed to be irrigated axe désert in 
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(■haracter and such as may properly tte set apart under the provisions of the 
îiforesald act of Congress and the niles and régulations of the Department of 
the Interior thereunder" — ^with a provision for further and Personal examina- 
tion by himself or througli a qualified assistant in the event such further ex- 
amination be necessary to enable him to report Intelligently thereon to the 
board, hls disapproval ending the proceeding. In the event of a favorable 
report by the engineer and the approval thereof by the board of land coin- 
missioners, the register of the board is requlred to file in the local United 
States Land Office a request for the withdrawal of the land descrlbed in the 
proposai, and upon the withdravcal of such land by the Department of 
the Interior the board of land commlssloners is by the state statute re- 
qulred to enter into a contract with the parties submittlng the proposai, 
which contract shall contaln "complète specIUcations of the location, dimen- 
sions, character, and estimated cost of the proposed ditch, canal, or other 
irrigation works ; the price and terms per acre at which such works and per- 
pétuai water rights shall be sold to settiers ; and the price and terms upon 
which the state is to dispose of the iands to settiers." 

Passing provisions of the state statute not hère important to be noticed, it 
further provides that any citizen of the United States or any person having 
declared his intention to become a citizen (excepting married woraen), over 
the âge of 21 years, may make application under oath to the board of land 
commissioners to enter any of the désert iands in an amount not to exeeed 160 
acres for any one person, which application shall state that the person de- 
siring to make such entry does so for the purpose of actual réclamation, cul- 
tivation, and settlement, in accordanee with the act of Congress and the 
laws of Idaho relating thereto, and that the applicant has never received the 
benefit of the provisions of the laws of the state to an amount greater than 
160 acres including the number of acres speclfled in the application, and 
which application shall be accompanied by a eertified copy of a contract for a 
perpétuai water right entered into with the person, company, or association 
authorized by the board of land commissioners to fumish water for the récla- 
mation of such Iands, with other requirements not necessary to mention. 
Upon the filing of such application, together with a partial payment of 25 
c«nts an acre, the board is requlred to issue a certificate of location of the 
land to the applicant, such certificate to be recorded when issued in a book 
to be kept for the puriwse ; ail such Iands to be disposed of by the board at 
a uniform price of 50 cents an acre, half to be paid at the time of entry, and 
the remalnder at the time of making final proof by the settler. 

Further provisions of the state act provide for the disposition of the 
proceeds of sale, and section 1628 is as followa: 

"Wlthln' one year after any person, company of persons, association or In- 
corporated company, authorized to construct irrigation works under the pro- 
visions of this chapter, shall hâve notifled the settiers under such works that 
they are prepared to furnish water under the terms of their contract with 
the state, the sald settler shall cultivate and reclaim not less than one- 
sixteenth part of the land filed upon, and within two years after the said 
notice the settler shall hâve actually Irrigated and cultivated not less than 
one-eighth of the land flled upon, and within three years from the date or 
said notice the settler shall appear before the register of the state board of 
land commissioners, a judge or clerk of any court of record within the state. 
or commissioners to be designated by the board, within the state, and make 
final proof of réclamation, settlement, and occupation, which proof shall 
embrace évidence that he Is the owner of shares In the works which entitle 
him to a water right for his entire tract of land suffident In volume for the 
complète irrigation and réclamation thereof; that he has been an actual 
settler thereon and has cultivated and irrigated not less than one-eighth part 
of said tract; and such further proof, if any, as may be requlred by the 
régulations of the Department of the Interior and the board. The offlcer 
taking this proof shall be entitled to receive a fee of two dollars, which fee 
shall be paid by the settler and shall be in addition to the price paid to the 
state for the land: Provided, that when the register of the Iward takes final 
proof, ail fées received by him shall be turned Into the state treasury. The 



TWIN FALL8 SALMON RIVER LAND & W. CO. V. CALDWELL 181 

oomnilssionei-s appointée! by the board are hereby authorized to admlnlster 
oaths. AU proofs so received shall be submltted by the register to the board, 
and shall be accompanied by the final payment for said land, and upon 
approval of the same by the board the settler shall be entitled to Ms patent. 
If the land shall not be embraced In any patent theretofore Issued to the 
State by the United States, the proofs shall be forwarded to the Secretary 
of the Interlor, with the request that a patent to said lands be Issued to the 
State. When the worUs deslgned for the irrigation of lands under the pro- 
visions of this chapter shall be so far completed as to actually furnish an 
ample supply of water in a substantlal ditch or canal to reclalm any particular 
tract or tracts of such lands, the state of Idaho shall, through the state board 
of land commissioners, maUe proof of such fact, and shall apply for a patent 
to such lands in the manner provided in the régulations of the Department 
of the Interior." 

The next section (1629) provides that, upon the Issuance of a patent to any 
lands by tho United States to the state, notice shall be forwarded to the 
settler upon such land, vvhereupon it shall be the dtity of the board of land 
commissioners, under the signature of Its président, attested by its register, 
to issue a patent to said land f rom the state to the settler, and the state stat- 
ute further provides that the water rights acquired under the state law shall 
attach to and l)ecome appurtenant to the said désert lands as soon as title 
thereto passes from the United States to the state, and that any person, Com- 
pany, or association furnishing water for such land shall hâve a first and 
prior lien on such water right and the land upon which the said water is 
used for ail deferred payments for the said water right, such lien to be In 
ail respects prior to any and ail other liens created or attempted to be 
ereated by the owner and possessor of the said land, and to remain in full 
force and effect until the last deferred payment for the water right Is paid 
according to the terms of the contract under which such water right is 
acquired, and that the contract for the water right upon which the said lien 
is founded shall be recorded in the office of the recorder of the county in 
which the land is situated. 

The state statute further provides that, upon default of any of the de- 
ferred payments secured by any such lieu, the person, company of persons, 
association, or incorporated company holding or owning the said lien, may 
foreclose the same according to the terms and conditions of the contract 
granting and selling to the settler the water right, with certain provisions 
respecting the manner of making the sale, and that at such sale no person, 
company of persons, association, or incorporated company ovsTilng and holding 
such liens shall bid in or purchase any land or water right at a greater price 
than the amount due on such deferred payment for such water right and 
land, and the eost incurred in making the sale of the land and water right, 
with certain provisions with respect to the rédemption of such land and water 
rights not important to be stated. 

The plaintiffs in the case (appellees hère), who brought the suit not only 
for themselves but in behalf of ail others similarly situated, are settlers 
upon their respective tracts embraced by the laws referred to, and hold 
contracts for water for the irrigation thereof issued by the appellant Twin 
Falls Salmon River Land & Water Company, the corporation which, pursuant 
to the Idaho statutes, contraeted with that state for the construction of the 
System and subsequently with the plaintiffs and other settlers. It also issued 
bonds, to secure the payment of which it assigned as collatéral the settlers' 
contracts to the appellant Robinson. and executed a trust deed on ail of Its 
interest in the System to the appellant Commonwealth Trust Company of 
Pittsliurgh, as trustée — ail for moneys advanced with which to construct the 
Works. 

The appellant Salmon Kiver Canal Company, Limited, Is a corporation 
organized by the construction company with the consent of the state board 
of land commissioners for the purpose of operating the System and nltlmately 
taking title to it for the same purpose. 

The state entered into the contract with the construction company April 30, 
1908, and the opening for entry of the lands to holders of water right 
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agreements was advertlsed for June Ist of the same year, and contracta cov- 
ering an aggregate of about 73,000 acres were entered Into wlth the settlers, 
including the complainants, prior to the brlnglng of the présent suit. 

The gist of the Mil, as said by the court below, is not that the construction 
work was improperly done, but that this acreage is greatly in excess of the 
capacity of the water approprlated for the purpose of supplying Its needs, 
even durlng ordlnary seasons ; that the construction company has sold water 
rights far in excess of the supply, that being, accordlng to the bill and the 
contention of the appellees, sufflclent for about 30,000 acres only, the pur- 
chasers of which, including the complalnants, should, as alleged and hère 
contended, be preferred and ail subséquent purchasers eliminated and thelr 
contracts foi; water canceled. 

That theré is no other source of supply is undisputed. 
The complalnants having refused to pay the installments due from them 
under their respective purchases, on the ground, as alleged, that the construc- 
tion company has failed to comply wlth the terms of its contract, and the 
trustée and the collatéral holder having brought suits of foreclosure to 
enforce such payments, the purpose of this suit, as prayed In its bill, is to 
obtain a decree adjudging, among other things, that the amounts due from the 
settlers and contract holders of water rights in the system constitute a trust 
fund for the purpose of carrying out the objects of the contracts and the 
fumishing of ail of the land, having water rights appurtenant to it under 
the System, wlth ample and sufficient water "not less than one-half mlner's 
inch per acre continuous flow, or 2% acre feet per acre if dellvered by periods, 
upon demand of the several owners thereof measured and dellvered not more 
than one-half mile from each quarter section of land on the said irrigation 
System, and that the trust so declared and created be prior and superior to 
the rights or claims of any and ail persons"; that the lien claimed by the 
défendant trustée be adjudged subordinate to the rights of the complalnants 
and other water contract holders in the System ; that the trustée and ail hold- 
ing under it be enjolned from eollecting any money due from the contract 
holders ; that the défendant Eobinson be enjoined from eollecting any money 
ujjon the water contracts assigned to him by the construction company ; that 
such assignments be adjudged void ; and that a receiver be appointed by the 
court wlth certain specifled powers, etc. 

The défendants to the bill put in issue, among other things, its ehief allé- 
gations to the effect that the contract between the construction company and 
the respective complalnants was for a spécifie amount of water for their respec- 
tive tracts, at one place in the bill alleged to be "one one-hundredth of one 
cubic foot of water per acre per second of time for each share or water right 
sold," wlth a proportionate interest In the canal, réservoir, and other irriga- 
tion works; that the complalnants could not successfully reclaim thelr 
lands and produce crops wlth less than 2% acre feet per acre durlng eacli 
Irrlgating season; and that in no case, accordlng to the contract, "should 
water rights or shares be dedicated to any lands in said ségrégation or sold 
beyond the carrying capacity of the canal, or in excess of the appropriation 
of water therefor." 

The court below declined to admit évidence offered by the défendants for 
the purpose of showing that the complalnants and those in behalf of whom 
they also sued did not need and could not use the amount of water demanded 
by them, holding that to be a question the défendants could not raise, to 
which ruling an exception was reserved, and the ruling is hère assigned as 
error. 

The trial resulted in the followlng decree, from which the présent appeal 
was taken: 

"It is ordered, adjudged, and decreed: That the défendant Twin Falls 
Salmon River Land & Water Company contracted with the state of Idaho and 
wlth the settlers holding agreements for the purchase and sale of water 
rights that it, the said défendant, would provide a System of canals and 
réservoirs on what is known as the Salmon River Project, in Twin Falls 
county, State of Idaho, which in ordlnary seasons would fumish a supply of 
water for irrigation purposes sufflclent for the acreage covered by such settlers' 
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agreements at the rate of 2% acre feet per acre, measured at thc points of 
delivery from the System into the consumers' laterals; and further tbat It 
would not sell rights in excess of such available supply. That the said de- 
fendant be restrained from making additlonal contracte for the sale of 
water rights and also from walvmg the rlght to forfeit any exlstlng contract. 
That the said défendant and the Cîommonwealth Trust C5ompany of Pltts- 
burgh, a corporation, trustée, and A. C. Eoblnson be, and each of them is, 
hereby enjoined and restrained from collectlng or attempting to coUect, or 
from enforcing payments upon said water right agreements, Includlng any 
«verdue payments or installments on said agreements, until such time as the 
holders thereof bave been provided wlth the water supply se contracted for, 
or are given trustworthy assurance, to be approved by the court, that said 
water wlU be pro-vlded, or until the further order of thls court. 

"It is further ordered and decreed that jurlsdlctlon be retained for the 
purpose of making final disposition of the cause, and leave is hereby granted 
to either party to make application at any time for the introduction of fur- 
ther proof touching the available water supply, and more particularly re- 
lating to: (1) The amount and dlgnlty of the rights awarded to adverse 
claimants in the suit of Twln Falls Salmon River Land & Water Company 
et al. V. Vlneyard Laud & Stock Co., now pending in this court, and numbered 
405; (2) seepage in the réservoir basin and the canal System; and (3) the 
aggregate amount of water agreements actually outstanding at the time of 
such application, and upon the submission of such proof for the entry of 
final decree. 

"Dated this 29th day of November, 1915. i"rank S. Dietrich, Judge." 

Samuel H. Hays, of Boise, Idaho, for appellant Twin Falls Salmon 
River Land & Water Co. 

J. H. Richards, O. O. Haga, and McKeen, F. Morrow, ail of Boise, 
Idaho, for appellants Conxmonwealth Trust Co, and Robinson. 

Pasco B. Carter, of Boise, Idaho, for appellant Salmon River Ca- 
nal Co. 

C. O. Longley and E. A. Walters, both of Twin Falls, Idaho, for 
appellees. 

Albert N. Edwards, of St. Louis, Mo., amicus curiae. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] In the 
considération of the case it is to be remembered that the United States 
owned the land, and the state of Idaho the water. The object and the 
terms and conditions of the grant concerning which the Secretary of 
the Interior was authorized to contract with the state hâve been set 
out in f uU in the foregoing statement. Among the requirements is an 
application on the part of the state for such of the lands authorized 
to be granted as it would agrée to cause to be irrigated, reclaimed, oc- 
cupied, and cultivated as specified, preceding such application with 
a map of the land proposed to be irrigitated and a plan showing the 
mode of the proposed irrigation sufficient to thoroughly irrigate and 
reclaim it and to prépare it to raise ordinary agricultural crops. The 
act of Congess also authorized the state entering into such contract 
with the United States through the Secretary of the Interior to itself 
make ail necessary contracts for the réclamation of such lands and to 
induce their settlement and cultivation in accordance with and sub- 
ject to the provisions of the congressional act, which further provided 
that as fast as any such state should fumish satisfactory proof ac-. 
cording to the rules and régulations prescribed by the Secretary of 



184 242 fbdbeal'eepoeter 

the Interior of the réclamation, irrigation, and cultîvatîon by actual 
settlers of any of such lands, patent should be issued to the state or 
its assigns therefor, provided the state should not sell or dispose of 
more than 160 acres to any one person, and that any surplus money 
derived by the state from such sale in excess of the cost of réclama- 
tion be held as a trust fund and applied to the réclamation of other 
désert land in the state. By the act of June 11, 1896 (29 St. Lg. 413), 
patents were authorized to be issued to the states for any of the lands 
so granted, without regard to settlement or cultivation, when an am- 
ple supply of water is f urnished therefor. 

It is therefore obvious that the act of Congress which lies at the 
foundation of the case authorized the making of a contract by the 
United States, through the Secretary of the Interior, with any state 
in which are situated the specified désert lands, and the making of 
contracts by such states for their réclamation and irrigation ; and such 
contracts were made in the instant case. 

[2] It is also apparent from the language of the act of August 18, 
1894, that the grant to the public land states containing tlie specified 
désert lands was not a grant in praesenti, but, on the contrary, such 
states were made the agency through which the lands might be re- 
claimed, and the terms and conditions were therein prescribed by Con- 
gress, on the performance of which the title of the United States 
thereto should pass by patent of the government ; Congress by its sub- 
séquent act of June 11, 1896 (29 St. hg. 413, 434), having also author- 
ized a lien or liens to be created by the state under any law thereto- 
fore or thereafter enacted, which liens should be "valid on and against 
the separate légal subdivisions of land reclaimed, for the actual cost 
and necessary expenses of réclamation and reasonable interest thereon 
from the date of réclamation until disposed of to actual settlers," and 
further providing that: 

"When an ample supply of water Is aetually furnlshed in a substantial 
ditch or canal, or by arteslan wells or réservoirs, to reclaim a partlcular 
tract or tracts of such lands, then patents shall Issue for the same to such 
state without regard to settlement or cultivation." 

Section 1629 of the Revised Codes of Idaho provides, among other 
things : 

"Upon the issuance of a patent to any lands by the TJnlted States to thls 
state, notice shall be forwarded to the settler upon such land. It shall be 
the duty of the board, under the signature of the président attested by its 
register, to Issue a patent to sald lands from the state to the settler. The water 
rights to ail lands acqulred under the provisions of thls chapter shall attach 
to and become appurtenant to the land as soon as tltle passes from the 
TJnlted States to the state. Any person, company or association, fumlshlng 
water for any tract of land, shall hâve a flrst and prier lien on sald water 
rlght and land upon which sald water Is used, for ail deferred payments for 
sald water rlght; sald lien to be in ail respects prior to any and ail other 
liens created or attempted to be created by the owner and possessor of sald 
land ; sald lien to remaln In full force and effeet until the last deferred pay- 
aient for the water rlght is fuUy pald and satisfied accordlng to the terms of 
the contract under which said water rlght was acqulred." 

At ail the times in question the right to appropriate and divert the 
anappropriated water of any natural stream of the state to benefi- 
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cial uses was expressly given by the Constitution of Idaho (section 
3, art. 15, Const.), and section 3252 et seq. of its Revised Codes, con- 
tain, among other things, provisions for the appropriation of such wa- 
ters, and, among them provisions to the effect that such appropriations 
can be made only for some bénéficiai purpose and shall be initiated by 
an application to the state engineer for a permit to make the appro- 
priation, culminating in a license issued by that officer to the appro- 
priator, with a provision to the efïect that no such license shall be 
issued confîrming the right to the use of more than one second foot 
of water for each 50 acres of land irrigated, unless it be shown to 
the satisfaction of the engineer or a couit that a greater amount is 
necessary, and to the efïect that no user under such appropriation shall 
be entitled to the use of more water than can be beneficially applied 
on the land for the benefit of which the right is given. 

That the laws of the state applicable to the appropriation and use of 
the nonnavigable waters of the state are controUing is, of course, clear ; 
and that ail parties contracting with respect to such waters and désert 
lands do so with at least the presumed knowledge of both the fédéral 
and state laws is aiso plain. 

The record shows that, under those laws, the purpose and particu- 
lars of which, so far as pertinent, are set forth in the statement of 
the case already made, certain named individuals, under permit of the 
state engineer, undertook to appropriate of the waters of Salmon river 
1,500 cubic feet per second for the purpose of reclaiming and irri- 
gating, under the législation of Congress and of the state, 150,000 
acres of désert lands, including not only désert lands of the United 
States embraced by the grant, but also certain school sections of dés- 
ert land belonging to the state ; their proposai and request to that end, 
dated August 12, 1907, being approved by the state board of land 
commissioners on the same day. 

It appears further that ail of the property, rights, and franchises 
acquired by those individuals under their appropriation and the said 
accepted proposai and request subsequently passed, with the consent 
of the state board of land commissioners, to the Twin Falls Salmon 
River L,and & Water Company, with which company that board, on 
behalf of the state of Idaho, on the 30th day of April, 1908, entered 
into a written contract pursuant to the act of Congress and the pro- 
visions of the state statute, which contract provided, among other 
things, in paragraph I, that the company would construct the irrigation 
Works described in the proposai and request of August 12, 1907, and 
would sell shares o. water rights in the System from time to time as 
provided in the contract, to the person or persons filing upon the 
govemment land embraced by the grant by Congress, and also to the 
owners of other lands susceptible of irrigation from the System or 
from any extension or enlargement thereof, such shares or water 
rights to be sold on the terms subsequently specified in the contract, 
and would also transfer the ownership, management, and control of 
the System to the purchasers of shares or water rights, in the manner 
also subsequently provided for in the contract. 

After describing, in paragraphs II and III, the réservoir, dam, ditch- 
es, canals, laterals, and rights of way pertaining to and being parts of 
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the irrigation System so agreed to be constructed by the company, par- 
agraph IV reads: 

"The party ot the second part (the construction company) Is the owner of 
that certain water right evidenced by permit No. 2659 for 1,500 cubic feet per 
second of the waters of Salmon river In Twln Falls county, state of Idaho, 
issued by the state engineer of the state of Idaho, to be used for the irrigation 
of the lands descrlbed in Bxhlblt A herewith, together with other lands sus- 
ceptible of irrigation from sald System, which water right Is hereby dedicated 
for use upon said lands, and It is agreed and understood that the dam here- 
inbefore mentioned shall be constructed so as to provide a réservoir for the 
impoundlng of 180,000 acre feet of water, which amount, In addition to the 
normal flow of the said stream durlng the irrigation period, has been de- 
termined to be sufficlent to furnish two and three-fourths acre feet of water 
per acre for each acre of land to be Irrigated. And the second party promises 
and agrées to build and construct the canal and latéral System of sufficlent 
capacity to dellver water to the users thereof at the rate of one-hundredth of 
a second foot per acre for each acre of land to be irrigated." 

Paragraph V provides, in substance, that upon the exécution of the 
contract, and when the actual construction of the canal is inaugurated, 
the state will, aftér notice given in conformity with law, throw open 
the lands covered by the grant, or a specified portion thereof, for set- 
tlement under régulations prescribed by its board of land commis- 
sioners; and by paragraph VI the state agreed not to approve any 
application for such lands until the person or persons applying there- 
for should furnish to the board of land commissioners a copy of the 
contract entered into by such person or persons with the construction 
company for the purchase of sufficlent shares or water rights in the 
System for the irrigation of the lands applied for, such shares or wa- 
ter rights to be evidenced by stock in the Salmon River Canal Com- 
pany, Limited, which the contract provides the construction company 
should cause to be organized ; and by paragraph VI the construction 
company f urther agreed as f ollows : 

"That to the extent of the capacity of the irrigation works and to the ex- 
tent of the water rights to which it is entitled as rapldly as the lands are 
open for entry and settlement, it will seU or contract to sell water rights or 
shares for land to be flled upon (to) the quallfled entrymen or purchasers 
without préférence or partiality other than that based upon prlorlty of applica- 
tion, it belng understood, however, that prlority of application or prlorlty of 
entry or settlement shall not glve any prlorlty of right to the use of water 
flowing through the canal against subséquent purchasers but shall entitle the 
purchaser to a proportionate interest only therein, the water rights havlng 
been taken for the benefit of the entire tract of land to be irrigated from the 
System. The prlority of application upon the opening days shall be deter- 
mined by a System to be devised under the direction of the state board of land 
commissioners." 

By paragraph VII the state agreed to sell the lands covered by the 
government grant to it to such persons as might be entitled to file upon 
the same, for the sum of 50 cents an acre, half of which should be paid 
at the time of the application for entry thereof made to the board of 
land commissioners, and the remaining half at the time of the making 
of final proof thereon. 

By paragraph VIII, the construction company agreed that: 
It would sell or cause to be sold to the person or persons flllng upon any of 
the government lands embraced by the grant, or to the owners of any other 
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lands susceptible of Irrigation from the System, by good and sufflclent con- 
tract of sale with right of possession and enjoyment by the purcbaser pending 
its fulflUment, "a water rigbt or share in said canal for each and every acre 
filed upon or purchased from the state or acquired from the United States. 
Each of said shares or water rights shall represent a carrying capacity in 
said canal sufflclent to deliver water at the rate of one-hundredth (i/ioo) of 
one (1) cubic foot of water per acre per second of time and each share or 
water right sold or contracted to be sold as herein provided shall also repre- 
sent a proportionate interest in said canal and irrigation works together 
with ail rights and franchises therein based upon the number of shares finally 
sold in said canal ; said irrigation System, however, is to be built in accord- 
ance with the plans heretofore filed with the board, whlch system, aecordlng 
to said plans, bas been determined by the state engineer to hâve the 
carrying capadty hereinbefore mentloned. Such water rights or shares shall 
be sold to the person or persons aforesaid for the lands hereinafter described 
or for lands whieh are susceptible of irrigation from said System as foUows: 

"To the person or persons filing upon any of said lands at a price not ex- 
ceeding forty dollars (§40) per share to be paid for as follows: 

"One-fifth iVs) in cash at the time of sale and the remainder in flve equal 
annual installments bearing interest at the rate of six per cent. (6%) per annum 
payable annually. To the person or persons purchaslng any portion of sections 
No. 16 or 36, whlch are s\isceptible of irrigation and réclamation from this 
canal at a price not to exceed thirty dollars (?30) per share provided said 
water rights are purchased within one year after the purchase of the lands 
from the state and not exceeding forty dollars (JJéO) per share at any time 
t.hereafter; said payments upon said state lands to be made one-seventh (}/^} 
at tlie time of purchase and the remainder in six (6) equal annual installments 
with interest thereon at the rate of six per cent. (6%) per annum payable an- 
nually. In case the purchaser or entryman on désert lands, homestead lands 
or any lands other than those segregated under the Carey Act déclines to pur- 
chase water rights within one year after the Carey Act lands are thrown open 
for settlement, the sum of two dollars and forty cents ($15.40) may be added 
to the price of water rights for each year's delay or fraction thereof. No 
charge shall be made for water rights for lands taUen by the right of way for 
any railroad filing its plat with the state board of land commlssioners prier to 
June 1, 1908, and ail entrles of land shall be made subject to such right of 
way. 

"This agreement shall not be construed to prevent the sale of shares or 
water rights on terms more favorable than those herein provided or to prevent 
the payment of installments on the purchase price in advance of maturity of 
the same at the option of the purchaser but in no case shall water rights or 
shares be dedicated to any lands before mentloned or sold beyond the carrying 
capacity of the canal or In excess of the appropriation of water therefor." 

Paragraph IX of the contract between the state and the construction 
Company, after reciting the necessity of providing a convenient meth- 
od for transferring the ownership and control of the System from the 
Company to the purchasers of water rights and for the purpose of 
detemining their rights among themselves and between them and that 
company, and for the purpose of operating and maintaining the Sys- 
tem, provided that, as soon as the granted lands should be thrown open 
for settlement, the construction company would cause a corporation, 
to be known as the Salmon River Canal Company, Limited, to be or- 
ganized, with articles of incorporation substantially as annexed to the 
contract, with an authorized capital stock of 150,000 shares, intended 
to represent one share for each acre of land which might be thereafter 
irrigated from the system; the entire capital stock to be delivered to 
the construction company to enable it "to deliver to purchasers of 
water rights the shares of stock representing the same," and one share 
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to be delivered for each acre of land entered or filed upon, with other 
provisions not necessary to be noticed. Paragraph IX of the contract 
also contains the further provision that, whenever it is certified by 
the chief engineer of the company and the state engineer that certain 
portions of the canal are completed for the purpose of opération, the 
same may, with the consent of the state land board, be turned over to 
the canal company for opération; such transfer and opération, how- 
ever, not in any manner to lessen the responsibility of the construction 
company under the contract. 
Paragraph X is as follows: 

"Tlie certifleate of shares ot stock of the Salmon River Canal Company, 
Limited, shall be made to indicate and define the Interests thereby represented 
in the sald System, to wit: A water right of one-hundredth of a cublc foot per 
second for each acre of land Irrlgated as provided in paragraphs IV and VIII 
of this contract and a proportionate Interest In the said canal and Irrigation 
Works based upon the number of shares ultlmately sold therein. 

"While the party of the second part shall retaln control of the sald Salmon 
River Canal Company, Limited, water shall be measured to users from the 
place of diversion at the main laterals of such irrigation System In such 
quantities and at such times as the condition of the crops and the weather 
may détermine but according to such ruies and régulations, based upon a 
System of distribution of water to the irrigators In turn and by rotation 
as will best protect and serve the interests of ail the users of water from said 
canal System. 

"It Is agreed that sald System of distribution by rotation shall be devised by 
the party of the second part and used by the Salmon River Canal Company, 
Ijlmited, In case the necessity arises during the perlod whlle it retains the 
management of the Salmon River Canal Company, Limited. 

"The sale of the water rights to the purchasers shall be a dedicatlon of the 
waters to the lands to which the same is to be applled. Water shall only be 
delivered through sald System during the Irrigation season, to wit, between 
April Ist and November Ist of each year. A domestic supply when necessary 
outslde of the irrigation season shall be delivered under such rules and 
régulations and under such terms and conditions as shall be determined by 
said Salmon River Canal Company, Limited." 

By paragraph XI the construction company agreed to so construct 
the System as that the water conducted through it should be available 
at a point not to exceed one-half mile measured in a direct line from 
each quarter section of land to be reclaimed and irrigated, arid that it 
would construct and place in position ail headgates and other devices 
for the control and measurement of the water in the main canals and 
réservoirs and in the main laterals; it being intended that the settler 
should, under the directions of the chief engineer of the construction 
company, fumish but one measuring gâte or device for his own use, 
and that for each year after January 1, 1911, while the construction 
company retains control of the canal company, the latter should charge 
and assess the purchasers of water rights 35 cents an acre, which 
amount, if insufficient to maintain and keep the System in repair, 
would be supplemented by additional funds by the construction com- 
pany up to January 1, 1913, after which date the actual cost of mainte- 
nance should be paid by the settlers. 

The contract also provided for the diligent and continuons prosecu- 
tion of the work by the construction company, and its completion 
within five years, and for the right of the construction company to 
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mortgage its right, title, and interest in the System, the form of such 
mortgage to be approved by the Attomey General of the state, and also 
stated the estimated cost of the work as $2,500,000 and upwards, and 
also declared that the priée at which water rights and for which liens 
are therein authorized and created against the separate légal subdivi- 
sions of land therein described are necessary in order to pay the cost 
and expenses of réclamation and interest thereon, and that the existing 
laws under which the contract is made are understood and agreed to 
be a part thereof. 

Under and in pursuance of the contract between the state and the 
construction company, the latter caused to be organized a corporation 
called Salmon River Canal Company, Limited, and it caused to be pre- 
pared a printed form of a contract, one of which was executed with 
each of the settlers when purchasing their respective tracts of the 
désert lands, including the complainants. That contract recited the 
making of the contract between the construction company and the 
state; the fact that it had entered upon the construction of the irri- 
gation System for the purpose of diverting the waters that had been ap- 
propriated ; that the state board of land commissioners had notified it 
that it might proceed to sell and contract for the use of the water ; that 
the purchaser had made application to the company to be permitted to 
purchase the particular pièce of land, which application had been ac- 
cepted subject to the approval of the board of land commissioners, 
which approval had been given; and that for a certain considération 
stated the construction company agrped that, in pursuance of its con- 
tract with the state, the purchaser should be entitîed to a certain stated 
number of shares of the capital stock of the Salmon River Canal Com- 
pany, Limited, the certificate of which company should be and was as 
follows : 

"Salmon River Canal Company, Limited. 
" Shares. , 19. .. 

"TMs is to certify is tlie owner of shares of the capital stoeJ^ 

of the Salmon River Canal Company, Limited. 

"This certificate entitles the owner thereof to receive one-hundredth of a 
cublc foot of water per acre par second of time for the following described 
land: 

in aecordance with the terms of the contract between the state of Idaho and 
the Twln Falls Salmon River Land & Water Company and this certificate 
also entitles the owner to a proportionate interest in the dam, canal, water 
rights and ail other rights and franchises of the Twin Falls Salmon River 
Land & Water Company, based upon the number of shares flnally sold in 
aecordance with the said contract between the said company and the State of 
Idaho. Salmon River Canal Company, Limited, 

"By , Président. 

"Attest: , Secretary." 

The contract with the settlers further provides that the water to 
which the purchaser is entitîed and should receive through the irriga- 
tion System should be used upon and become dedicated and appurte- 
nant to the spécifie pièce of land so purchased ; and, further, that the 
laws of the state and the contract made with it by the construction com- 
pany should be regarded as defining the rights of the respective parties 
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to the settler's contract, and should regulate the provisions regarding 
the shares of stock to be issued to the purchaser by the canal Com- 
pany ; that the latter company should hâve power to levy ail necessary 
assessments upon ail users of the water in proportion to their re- 
spective holdings of stock, but that no such charges should be made un- 
til after January 1, 1911, from which date the annual charge for main- 
tenance should not, during the period prescribed in the contract be- 
tween the construction company and the state, exceed 35 cents for 
each acre, which payment the purchaser agreed to make to the canal 
company on the Ist day of April of each year. 

The contract between the construction ' company and the settlers 
also contains provisions coïicerning the amount paid and to be paid for 
the water right, for the assignment by the purchaser of the stock in 
the canal company to the construction company as security, and the 
agreement by the purchaser that immediately upon transfer to him of 
the légal title to the land he would exécute to the construction company 
a mortgage or deed of trust thereon as security for the performance 
by the purchaser of the provisions of the contract; such mortgage oc 
deed of trust to be in such form as the state board of land commis- 
sioners should approve. 

It is thus seen that the scheme devised to take the benefit of the 
congressional grant involved the légal appropriation of the necessary 
water, a proposed plan by the appropriator for the construction of the 
necessary irrigation System, which plan should hâve the approval of 
the state board of land conomissioners, and subsequently the approval 
of the Secretary of the Interior. Upon the approval of the latter offi- 
cer, the ségrégation from the public domain of that portion of the 
désert lands in Idaho embraced by the grant and included in the pro- 
posed réclamation project followed. The construction of the System 
necessarily required the fumishing from some source of the money 
with which to do the work; the compensation to the construction 
company for the liability assumed by it in procuring the required mon- 
ey and in doing the work must of necessity come from the sale of the 
lands and of rights to the appropriated water; and of that fact both 
Congress and the state were, of course, well aware, as is shown by the 
législation that has been referred to. In the exécution of the project, 
the contract between the state and the construction company, and 
the contract between that company and the settlers, were made. 
Manif estly, they are to be read together and in connection with the stat- 
utes of Congress and of the state, to which the contracts expressly 
referred. The construction company, the settlers, and the parties who 
furnished the money for the building of the system, receiving as se- 
curity therefor the liens authorized both by Congress and the state, 
are therefore, each and ail, charged with full knowledge of the laws 
and of the provisions of the contracts. The difficulties that hâve arisen 
grow out of the fact, discovered, unfortunately, too late, that, instead 
of the appropriation of the waters of the stream amounting in fact to 
1,500 cubic feet per second, the supply, as shown by the record and ac- 
cording to the practical concession of the parties, was only about one- 
third of that amount — whoUy insufficient for the réclamation and irri- 
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gation of the entire tract segregated bj' the Secretary of the Interior, 
and also insufficient, it is claimed, for at least the proper irrigation of 
ail of the lands covered by contracts of sale actually issued by the 
construction company to settlers. 

Turning to the statutes (above referred to) of the state that owned 
the water that was authorized to be appropriated, it is seen that no 
user under such appropriation shall be entitled to the use of more 
water than can be beneficially appHed on the land for the benefit of 
which the right is given. None of the décisions of the Suprême Court 
of the state that hâve been cited hold that the statute does not mean 
what it plainly says. We make this observation in view of the sugges- 
tion made in the opinion of the leamed judge of the court below, where 
it is said: 

"If the rIght granted Is too great and tbe settler attempts to use water 
wastefuUy, that is a matter of which the state and other approprlators upon 
the stream may complaiu; It is no concem of the défendants." 

The contracts of sale by the construction company cannot, in our 
opinion, be held to convey to the settlers a right to more water than 
can be beneficially applied on the land agreed to be conveyed to them. 

The court below held and adjudged, as bas been seen, that that com- 
pany contracted with the state and the settlers to furnish them with 
water "at the rate of two and three-fourths acre feet per acre measured 
at the points of delivery f rom the system into the consumers' laterals ; 
and further that it would not sell rights in excess" of its available 
supply. The point of delivery thus adjudged by the court is in entire 
conformity with the express language of the contract between the 
state and the construction company, and in view of the f act, shown by 
the record and which is hère undisputed, that the construction com- 
pany has already sold water rights far beyond the available supply of 
water, we are also of opinion that the court below was entirely right 
in enjoining it from making any further sales. 

We are, however, unable to find anything in either of the contracts 
justifying the court in adjudging that the amount of water agreed to be 
furnished to the settlers should be "at the rate of two and three-fourths 
acre feet per acre." The only place in either of them where "two and 
three-fourths acre feet per acre" is mentioned is in paragraph IV of 
the contract between the state and the construction company, which we 
repeat : 

"IV. The party of the second part is the owner of that certain water right 
evldenced by permit No. 2659 for 1,500 cubic feet per second of the waters of 
Salmon river in Twin Falls county, state of Idaho, issued by the state engineer 
of the state of Idaho, to be used for the Irrigation of the lands described in 
Exhibit A herewith, together with other lands susceptible of Irrigation from 
said System, which water right is hereby dedicated for use upon said lands 
and it is agreed and understood that the dam herelnbefore mentioned shall 
be constructed so as to provide a réservoir for the Impoundlng of 180,000 acre 
feet of water, which amount, in addition to the normal flow of the said stream 
during the Irrigation period, has been determlned to be sufflcient to furnish 
two and three-fourths acre feet of water per acre for each acre of land to 
be Irrigated. And the second party promises and agrées to build and cou- 
struct the canal and latéral System of sufflcient capacity to deliver water to 
the users thereof at the rate of one-hundredth of a second foot per acre for 
each acre of land to be irrigated." 
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It must be remembered tliat in paragraph I of the contract batween 
the State and the construction company it is expressly provided that 
the company should sell shares or water rights in the System to be 
constructed, not only to those filing on the government lands embraced 
by the grant made by Congress, but to the owners of other lands sus- 
ceptible, of irrigation from the System or from any extension or en- 
largement thereof ; and the paragraph last quoted (the fourth) contains 
substantially the same provision; so that it is readily seen that the 
statement in paragraph IV forming the basis of the ruling of the trial 
court now under considération simply is that the construction company 
is the owner of the water right evidenced by the permit issued by 
the State engineer of 1,500 cubic feet per second of the waters of Sal- 
mon river, which water right is by the contract "dedicated for use 
upon said lands," that is to say, the lands embraced by the congressional 
grant and the other lands susceptible of irrigation from the system, 
and, further, that it is agreed and understood that the contemplated 
dam should be so constructed as to provide a réservoir for the im- 
pounding of 180,000 acre feet of water, which amount, in addition to 
the normal flow of the stream during the irrigating period, "has been 
determined to be sufficient to furnish two and three-fourths acre feet 
of water per acre for each acre of land to be irrigated" — not only the 
lands covered by the grant from Congress, but also the other lands 
under the System. 

The word "determined," so used, was evidently used in the sense of 
estimated ; for in the nature of things it could not then — in advance 
of even the beginning of any work or the actual diversion of any of 
the water — ^be known what would be the exact capacity of the System. 
It was necessarily but the estimate of the proposer of the plan approv- 
ed by the state engineer and the state board of land commissioners, 
and subsequently by the Secretary of the Interior in segregating the 
tract applied for from the public domain. How greatly ail of them 
erred in their estimate is shown by the record in the case ; the capacity 
of the System being, as has been said, only about one-third of what it 
was then thought it would be. 

There is in the record no évidence even tending to show any fraud 
on the part of any one connected with the undertaking. And in so far 
as concerns the construction company, compensation for the responsi- 
bilities assumed by it and for its efforts could come only from the 
success of the enterprise ; so, too, in respect to those who furnished 
the money with which to build the works, their security for the money 
loaned depended upon its success. 

[3] In the very récent décision by the Suprême Court of Idaho, ren- 
dered January 26, 1917, in the case entitled State of Idaho and Rob- 
ert Rayl, Plaintiffs, v. Twin Falls Salmon River Land & Irrigation 
Company, a Corporation, and Salmon River Canal Company, Limited, 
Défendants, and A. E. Caldwell et al., Interveners, 166 Pac. 220, 
which was an application for a writ of mandate to compel the con- 
struction company to sell to the owner of a school section of désert land 
within the Salmon River Project, a water right, Chief Justice Sullivan, 
in tlie course of his opinion denying the writ, held that the action of 
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the Secretary of the Interior in approving the proposed plan for the 
irrigation of the lands applied for by the state and in making the order 
segregating those lands from the public domain was a conclusivc 
détermination against the United States that the state of Idaho was 
entitled to a patent therefor for the benefit of the settlers. One of 
the justices of the court (specially concurring for certain reasons) dis- 
sented from that view on the ground that that is a question for the 
détermination of the Department of the Interior "and, possibly for 
the fédéral courts"; the other of the three justices of the court con- 
curred "in the conclusion of Chief Justice Sullivan under the facts 
of this particular case." 

We are not sure that the latter concurrence can, in view of the many 
points discussed by the learned Chief Justice, be properly held to be 
a concurrence in his holding respecting the efïect of the action of the 
Secretary of the Interior in approving the proposed plan that was 
adopted by the state officiais and in making the ségrégation asked for 
by the state ; but, so conceding, we f eel bound to hold to the contrary 
in view of the express language of the grant authorizing the issuance 
of the government patents, providing, in efïect, as we construe the 
two acts of August 18, 1894, and June 11, 1896, that an ample supply 
of water for the land be actually furnished as a condition précèdent to 
the issuance of such patents. It is obvions that whether or not such a 
supply is actually furnished is a pure question of fact; and that ail 
questions of fact in relation to ail of the public lands are matters for 
the exclusive détermination of the oflficers of the Land Department 
has been so many times decided by the Suprême and other fédéral 
courts as to render the citation of cases unnecessary. To what extent 
the Secretary of the Interior will, in determining the facts, take into 
considération the approval of the plan by himself as well as by the state 
officiais, and his order segregating the tract applied for from the public 
domain, will be for him to consider and détermine. 

But we cannot at ail agrée to the contention on the part of the ap- 
pellants that no spécifie amount of water was sold to the settlers ; for, 
turning to the contracts, it is seen that the construction company did, 
by paragraphs IV, VIII, and X of its contract with the state, in efïect, 
expressly promise and agrée that the water rights of the respective set- 
tlers should be "one-hundredth of a second foot per acre for each acre 
of land to be irrigated" ; and by its contract made with the settlers it 
distinctly agreed that their respective water rights should be that 
spécifie amount, the certificate of stock in its holding and operating 
company (the Canal Company) delivered to such settlers expressly 
declaring that it "entitles the owner thereof to receive one-hundredth 
of a cubic foot of water per acre per second of time" for the irriga- 
tion of his land, and "also entitles the owner to a proportionate in- 
terest in the dam, canal, water rights, and ail other rights and fran- 
chises of the Twin Falls Salnion River Land & Water Company, based 
upon the number of shares finally sold in accordance with the said 
contract between the said company and the state of Idaho." 

We therefore regard it as clear that the water rights the respective 
242 F.— 13 
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settlers are entitled to under and by virtue of the contracts of the 
parties are one-hundredth of a cubic foot of water per acre per second 
of time during the irrigating season, with an incidental proportionate 
interest in the dam, canal, water rights, and ail other rights and fran- 
chises of the construction company, based upon the number of shares 
finally sold in accordance with the contract between that company 
and the state ; such amount to be measured to the users, as is expressly 
declared in paragraph X of the contract between the state and the 
construction company (during the time the latter retains control of 
the canal company), "at the main laterals of such irrigation system in 
such quantities and at such times as the condition of the crops and the 
weather may détermine but according to such ruies and régulations, 
based upon a System of distribution of water to the irrigators in turn 
and by rotation as will best protect and serve the interests of ail the 
users of water from said canal System." 

It therefore appears by the express déclaration of the contract be- 
tween the parties that the spécifie amount of water sold to the respec- 
tive settlers is not a constant flow of that amount, but to be delivered 
and received in rotation ; and such, as we understand, is the almost if 
not quite universal custom under similar Systems of irrigation works. 
It may be that such amount so used may prove insufficient for the 
proper irrigation of thèse lands, but it is most obvions that the inter- 
ests of ail of the parties concerned demand the utmost care in the dis- 
tribution and use of the water, to the end that the best results pos- 
sible may be obtained. When the well-known fact is remembered 
that désert lands after cultivation can produce profitable crops with 
îess water than when new, and that a very considérable quantity of 
the lands embraced within the présent project hâve, according to the 
record, been abandoned, with the possibility that more may be, it is at 
least to be hoped that of the remainder a success may be made for ail 
concerned. 

The suggestion made on behalf of the appellees to the effect that 
their rights are prior to those of the settlers subsequently purchasing, 
and that they are entitled to hâve such subséquent purchases as conflict 
with their asserted rights annuUed by a decree of the court, is conclu- 
sively answered by this express provision of paragraph VI of the 
contract between tihe state and the construction company: 

"That to the extent of the capacity of the Irrigation works and to the 
estent of the water rights to which it is entitled as rapldly as the lands are 
open for entry and settlement, it will sell or contract to sell water rights or 
shares for land to be filed upon to the quallfied entrymen or purchasers with- 
out préférence or partiality other than that based upon priority of application, 
It being understood, however, that priority of application or priority of entry 
or settlement shall not glve any priority of right to the use of water flowing 
through the canal against subséquent purchasers but shall entltle the pur- 
chaser to a proportionate interest only therein, the water rights having beea 
taken for the benefit of the entlre tract of land to be Irrigated from the 
System. The priority of application upon the opening days shall be determlned 
by a System to be devlsed under the direction of the state board of land 
commissloners." 

It results from what has been said that those portions of the inter- 
locutory decree appealed from which adjudge the settlers entitled to 



THE LIVIETTA 195 

water at the rate of 2% acre feet per acre and enjoin the appellants 
Commonwealth Trust Company of Pittsburgh, trustée, and A. C. Rob- 
inson, from collecting or enforcing payments from them until such 
adjudged amount of water is furnished them, must be and is re- 
versed, and the cause remanded, with directions to the court below to 
modify the decree accordingly, and for further proceedings in accord- 
ance with the views above expressed; each party to pay their own 
costs in this court. 



THB LIVIETTA. 

(Circuit Court of Appeals, Flfth Circuit April 14, 1917.) 

No. 2967. 

1. Salvage iS=>26 — Compensation — Eléments or Awaed. 

The following éléments are to be considered ia determinlng the amount 
of a salvage award: (1) The labor of the salvor in renderlng the salvage 
service ; (2) the promptitude^ persistence, sUlU, and energy displayed In 
saving the property ; (3) the value of the property eniployed by the 
salvors in rendering the service and the danger to which it was exposed ; 
(4) the degree of danger from which the vessel and cargo were rescued and 
the value of the property. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 5T-64, 68, 84.] 

2. Satvagb <S=»28 — Compensation — Eléments of Awaed — Debblict. 

Where the officers and crew of a vessel, which took Hre at sea, left 
her, but were standing by in the lifeboats when salving vessels came to 
her assistance, she was not a derelict, in such sensé as to hâve that con- 
sidered as an élément of the salvage award. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 69, 71.] 

3. Salvage i2x=>27 — Salvage Awabd — Pekcentage or Saved Valtib. 

Where the value of the property saved as the resuit of salvage opéra- 
tions is small, the percentage of such value awarded to the salvors, lu 
order to give fair compensation for their services, is necessarily large, and 
such cases do not fumish a criterion of the percentage which should 
be awarded where the award value Is larga 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 65, 66.] 

4. Salvage ®=531 — Rescue of Bubning Vessel at Sea — Amotjnt of Compen- 

sation. 

When the Italian steamshlp Iilvietta was a few hours out from Port 
Arthur with a cargo of gasoline and kérosène In cases, there was an 
explosion in No. 3 hold, which partially wrecked the engine room, caused a 
leak, and made it impossible to work the engines, and also set the 
vessel on flre. The crew took to the boats, but stood by. An hour or two 
afterwards two other vessels appeared and undertook to give assistance. 
Later two others came to help. It required 5% days to get the Livietta 
beaehed on the Louisiana shore, extinguish the flre, pump her out, and 
tow her to Port Arthur. Two of the salving vessels rendered service dur- 
ing practically ail of that time, and the other two for shorter times. 
There was danger, owing to the nature of the cargo; but the sea was 
not unusually high, the salvors were prudent, and neither vessels nor 
crews were injured. The work was done with reasonable promptness 
and skill. The salved value of shlp and cargo was $253,000, and the 
value of the salving vessels nearly $200,000. Held, that a reasonab'e al- 
lowance for ail the services against vessel and cargo was $50,000. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 58.] 

^sjFor otber cases see same topic & KIÎY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Suit in admiralty by the Gulf Refining Company, D. M. Picton & 
Co., and the Steele Towing & Wrecking Company against the steam- 
ship Lrivietta, Dall-Orso & Co., claimants, and R. Ligo, master, as 
bailee and claimant of her cargo. Decree for libelants, and claimants 
appeal. Remanded, with instructions. 

F. D. Minor, of Beaumont, Tex., and T. Catesby Jones, of New 
York City (Harrington, Bigham & Englar, of New York City, and 
Minor & Minor, of Beaumont, Tex., on the brief), for appellants. 

D. Edward Gréer, of Houston, Tex. (W. T. Armstrong, of Galves- 
ton, Tex., on the brief), for appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

Outline of Facts. 

BATTS, Circuit Judge. November 9, 1915, the Italian steamship 
Livietta left Port Arthur, Tex., for Montivideo. She was an ordinary 
cargo steamer of 2,697 gross tons, 290 feet long, with four holds. Her 
engine room was situated amidships. Her decks were steel ; the bulk- 
heads between the engine room and hold No. 2, and the engine room 
and hold No. 3, were steel, and extended from the upper deck to the 
bottom. The bulkhead between holds 1 and 2 and holds 3 and 4 was 
steel up to the 'tween decks, and of wood in the 'tween decks. The 
cargo, 60,000 cases of gasoline and 20,000 cases of kérosène, was 
stowed in the four holds. In holds Nos. 1 and 4 were 10,000 cases 
of kérosène at the bottom, and the rest of the cargo space was filled 
with gasoline. The Livietta left Sabine Pass at 8:30 a. m., and ar- 
rived abreast of the Sabine buoy off Calcasieu Pass about noon. Her 
course was then changed to E. S. E. The ship was making at the time 
8 miles an hour. While on this course, at 4:20 p. m., the ship being 
about 35 miles from the buoy off Calcasieu Pass, in latitude 29 deg. 
15 min. north, and longitude 92 deg. and 42 min. west, an explosion 
occurred in hold No. 3. 

The master, coming on deck from his cabin in the poop, found hatch 
No. 3 in fiâmes. When the ship left port, two sections of the covers 
on each hatch had in accordance with terms of the charter party to 
the Texas Company for the carriage of the cargo, been taken off to 
permit ventilation. The remaining hatch covers of No. 3 were blown 
ofï by the explosion. The master calculated that the vessel was about 
20 miles from the Eouisiana coast, the nearest land. The first officer, 
in accordance with orders of the master, put the vessel to port, heading 
for land. The chief engineer then came on deck and informed the 
captain that serions damage hàd been done in the engine room, and 
that it was impossible for the men to remain below. He stated that 
the gangway from the bridge house to the engine room, which had 
been f astened to the bulkhead between No. 3 hold and the engine room, 
had been destroyed, and said tliat it was impossible to go down into 
the engine room to ascertain the extent of the damage. The second 
engineer reported that at the time of tlie explosion he was sounding 
the fresh-water tank, and that the explosion destroyed the floor of the 
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engine room. He said that, the stairway having been blown to pièces, 
he ran to the deck, using the boiler room gangway. 

When the explosion occurred, the usual valves necessary for navi- 
gation were open. There were three sea cocks, one of which was 
for the circulating pump. The connection between the circulating 
pump and the surface injection was broken, permitting the water to 
come into thé ship through a 4y2-inch opening at the bottom of the 
engine room. The doors in the water-tight bulkhead between the en- 
gine room and hold No. 2 were open. The explosion dislocated the 
ventilator which led to the shaft tunnel. Water in the engine room 
could thus find its way both to the forward and after cargo compart- 
ments. The master, after securing this information with respect to 
the effect of the explosion in the engine room, ordered the engine 
stopped and the lifeboats lowered. The boats, ordered to remain near 
the ship, were anchored 200 meters to the windward. There was then 
little wind and little sea, and the fiâmes in hold No. 3 were about as 
high as the f unnel of the ship. 

As night came on, two ships were observed approaching, one from 
the east and one from the west. Signais from the lifeboats were made 
with a night lantern and flash light. The boat approaching from the 
east was the E. L. Russell, with barges in tow, and the one from the 
west was the Gulfstream, bound out from Port Arthur. Both vessels 
were owned by the Gulf Refining Company. At a distance of about 
one-half a mile from where the lifeboats were anchored, the Russell 
sounded her whistle and began to operate her search light, whereupon 
the lifeboats were rowed toward her; the officers and crew going 
aboard when she was reached, about 8 :30 p. m. 

Capt. Lico said that he tried to make the master of the Russell under- 
stand that he desired to stay with bis ship, but none of the officers or 
crew of the Livietta could speak English, and none of the officers or 
crew of the Russell could speak Italian. The Russell went around the 
Livietta, anchored her barges, and went to the Gulfstream. The Gulf- 
stream had communicated by wireless with the Gulf Refining Com- 
pany at Port Arthur, had asked for instructions, and had been directed 
to stand by. After having gone around the Livietta several times, 
the Russell approached near enough to permit a line to be thrown over 
a chock lead in the port bow chock of the Livietta. This did not re- 
quire any one from the Russell to go abroad the Livietta, nor was it 
necessary for them to approach the after part of the ship, where the 
fire was burning. After making the line fast, at about 12 o'clock, the 
Russell began towing and continued for a period of about six hours, 
moving the Livietta four or five miles toward shore. During ail of 
this period there was very little wind and sea. In the early morning 
hours the towing hawser parted, and the Russell left the Livietta and 
went up alongside the Gulfstream, made fast, and began taking fuel 
oil. 

During the course of the night, several other vessels passed close to 
the steamship Livietta. One of thèse was the steamship Louisiana, 
owned by the Texas Company, to whom Capt. Ibersen by wireless re- 
ported. Capt. Ibersen testified that he was prevented by the Rus- 
sell from getting near the burning vessel, but that he stood by until 



198 242 FEDERAL RBPOETEB 

daylight, and, as he could render no further assistance, because of the 
interférence of the Russell, proceeded to Port Arthur. He stated that 
the sea was smooth and the wind a moderate breeze. 

As the resuit of communications from the Gulf stream, the tug John 
Sealy, under charter to the Gulf Refining Company, and owned by 
D. M. Picton & Co., left Port Arthur at 11 p. m. the night of the 
9th, and arrived the next morning, bringing Capt. Bliss, the port su- 
perintendent of the Gulf Company, who took charge of the salving 
opérations. The Sealy made f ast to the Russell, and provisions brought 
out by her for the Russell were transferred. Capt. Bliss ordered 10 
men of the crew of the Livietta to go abroad the Sealy. The Russell 
and the John Sealy then cast ofï from the Gulf stream, which proceeded 
on her voyage. The John Sealy, after going around the Livietta, went 
to the Russell and secured a heaving line. She virent alongside the 
lyivietta on her port side near the bow. Some of her men went aboard 
the forward deck and made a hawser fast to the starboard bow chocks 
of the Livietta. At this time the Livietta was deep in water, which 
was level with the portholes amidships. The engine room compart- 
ment was fuU of water. The fire was still confined to holds Nos. 3 
and 4 in the after part of the ship. A number of the crew of the Livi- 
etta went aboard her at this time, some of them going into the fore- 
castle for their belongings, while others assisted the crew of the Sealy 
in fastening the hawser. This last statement is denied. About a half 
an hour was taken in making fast the hawser, a 10-inch manila rope. 
After the hawser was made fast, the Sealy steamed ahead of the Rus- 
sell and passed a line from her stem to the Russell, The two tugs then 
towed tandem toward the Louisiana shore. About three-quarters of 
an hour after the towing began, the hawser to the Livietta parted ; the 
parting being caused by the chafing of the hawser against the sharp 
stem of the Livietta, it having been made fast to the starboard bow 
bitt of the Livietta, and the helm of the Livietta being hard aport, 
with conséquent sheering ofï to starboard. 

The Sealy again went alongside, and the line was made fast as be- 
fore; the crew of the Livietta again going on board. The hawser 
, again parted from the same cause. The Sealy then went alongside the 
Livietta for the third time. The hawser was now made fast to the 
port bow bitt, and the towing proceeded until the Livietta was beached 
in four fathoms of water, about two miles off the Louisiana shore. 
When the Livietta was beached her stem swung to the westward, and 
dunnage on the starboard boat landing forward tlie No. 3 hatch caught 
fire. The Sealy went alongside, and some of her crew went aboard 
and put out the fire. This was the first time any effort had been made 
to put out fîre on the Livietta ; it being about 24 hours after the Rus- 
sell had first sighted her. 

The Russell then wént to Port Arthur with Capt. Bliss, returning 
without him the next day. The Sealy remained near the Livietta. On 
the moitiing of November Uth efforts to extinguish the fire in the 
hatches were begtm. The Sealy went alongside and began playing 
water on the fire, pumping from about 8 a. m. until 2:15 p. m. 
The Sealy then went to Port Arthur for Capt. Bliss. In the mean- 
time, at about 1 ri 5 p. m., the Russell arrived, began pumping. 
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and continued until 5:30 p. m., when the fire was declared extin- 
guished. The Russell then went off and anchored for the night. Dur- 
ing the night the fire broke out af resh, but no effort was made to ex- 
tinguish it until the next day. 

About daybreak of November 12th the steam tug Senator Bailey, 
which had been hired by the underwriters interested in the Livietta 
and her cargo, arrived from Galveston. As she approached, the Rus- 
sell hove up anchor and went alongside the Livietta, taking the lee 
berth. She then began pumping water on No. 3 and No. 4 hatches. 
When the Bailey arrived she went alongside, taking the weather berth, 
and also began pumping on Nos. 3 and 4 hatches. About 8 a. m. the 
Sealy arrived and joined in the pumping. At 1 p. m. the fire had been 
extinguished, and the pumping ceased shortly thereafter. 

Mr. Anderson, the underwriters' surveyor, who had corne out on the 
Bailey, insisted upon pumping the ship out and floating her. He want- 
ed to use both the Russell and Bailey for this purpose. Capt. Bliss, 
however, insisted upon using the Russell alone. The Russell pumped 
from 1 :55 p. m. until 4:40, lowering the water about two feet accord- 
ing to the salvor's testimony, and about five inches according to the 
testimony of Anderson. During this period some feeling developed 
between Anderson and Bliss; Bliss at first threatening to throw ofif 
the Bailey's lines to the Livietta. At 4 :40 p. m., however, Bliss accept- 
ed the services of the Bailey, which then began to pump. At 10:15 
the ship started to swing to anchor, and she floated at 11 p. m. At 
7:15 the next morning, November 13th, both tugs stopped pumping, 
and the anchor was hove up. 

The Bailey got alongside the Livietta to pump her out as she was 
being towed to Port Arthur by the Sealy and Russell. Thèse towing 
opérations began at 9 :20 a. m., and the vessel came to anchor at Sabine 
bar at 9:15 p. m. on November 13th. She did not go into Sabine that 
night on account of the character of the channel. The water in the 
Livietta gained during the tow to the pass, and ail the attending ves- 
sels had ta pump during the night to keep her afloat. The next morn- 
ing she was docked at Port Artliur, and the pumping was resumed 
and continued till Monday morning. 

Two libels were filed in the lower court, the first by the Gulf Re- 
fining Company, as owner of the steam tug E. L. Russell, and by David 
M. Picton & Co., as owners of the steam tug John Sealy; libelants 
demanding a salvage award against the huU and cargo of $300,000. 
The second was by the Steele Towing & Wrecking Company, as own- 
ers of the steam tug Senator Bailey; libelants demanding a salvage 
award of $50,000 for services rendered the huU and cargo. By sup- 
plemental libel it appeared that the Gulf Refining Company had pur- 
chased the Senator Bailey, together with ail claims and causes of action 
for salvage asserted by the Steele Towing & Wrecking Company. 

Bonds were demanded of the claimants of the Livietta and her cargo 
in the sum of $350,000. An application for the réduction of the bond 
having been made, the court appointed appraisers, who filed a report 
to the effect that the ship was worth $191,000, and it was agreed that 
the cargo was of the value of $62,029.31. The ship was released on 
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a bond for $100,000, filed by the claimants of the vessel, and bond for 
$35,000, filed by claimants of the cargo. 

Trial resulted in a salvage award to the Gulf Refining Company and 
D. M. Picton & Co. in the sum of $4S,750 for salvage services to the 
steamship, and of $26,250 for salvage services to her cargo. The 
amount of the award against the ship was reduced $750, and against 
the cargo $250, because of the conduct of Capt. Bliss with référence 
to the tug Senator Bailey. Other facts which may appear to be per- 
tinent will be hereafter stated. 

[ 1 ] The f ollowing éléments are to be considered in determining the 
amount of a salvage award: (1) The labor of the salvor in rendering 
the salvage service. (2) The promptitude, persistance, skill, and en- 
ergy displayed in saving the property. (3) The value of the property 
employed by the salvors in rendering the service, and the dîuiger to 
which it was exposed. (4) The risk incurred by the salvors. (5) The 
degree of danger from which the vessel and cargo were rescued, and 
the value of the property. 

In this case each of the éléments appears, but the court is, neverthe- 
less, of the opinion that the very large award is not warranted. The 
labor was considérable ; there was a reasonable promptitude, skill, and 
energy displayed in rendering the service ; the value of the property 
employed by the salvors was large ; the risk incurred was substantial ; 
the value of the property saved was considérable, and the degree of 
danger from which the property was rescued was great ; but we never- 
theless conclude that the misfortunes of the L,ivietta and of the own- 
ers of the cargo should not be increased by the payment of so large a 
sum as has been awarded by the District Court. 

Service Rendered by the Gulf stream. 

The first explosion on the Livietta occurred at 4 :20 p. m. Tuesday, 
November 9th. About night the Gulfstream approached the buming 
vessel, and before ascertaining her name sent messages to Capt. Bliss 
at Port Arthur, and later advised that she was standing by to pick up 
boats. Bliss asked to be kept posted. Messages to him at 9:16 advised 
that Russell was standing by and picking up men in boats, and one at 
9:35 stated that burning vessel was an Italian, with Texas Company 
oil cargo, and that Russell had anchored barges and was going to put 
hawser on steamer, and asked that Russell be sent stores and Sealy to 
help. Bliss advised that he was leaving on Sealy with ample provi- 
sions, and directed Gulfstream to stand by until arrivai of Sealy, and 
to see that Russell got line on ship. After the line of the Russell 
parted at about 6 the next morning (Wednesday, November lOth) she 
went alongside the Gulfstream and received stores and fuel oil. Ûpon 
the arrivai of Capt. Bliss at about 7 a. m., he went aboard the Gulf- 
stream, and at 8:15 communicated with his office. Shortly thereafter 
the Gulfstream proceeded on her voyage. Her service extended over 
not exceeding 15 hours. 

Services Rendered by the Russell. 
On the afternoon of the 9th, the Russell, en route from Tampa to 
Port Arthur, with three tank barges in tow, about 5 or 6 o'clock sighted 
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a fire, being at that time perhaps 14 miles from the burning ship. 
Slightly changing her course, the Russell reached the Livietta about 
7 p. m. The master states that wîien he got in the vicinity of the 
ship explosions were occurring, the fiâmes reaching as high as 100 f eet. 
Getting within about half a mile, he slowed down. Using the searfh- 
lights, he could see four lifeboats filled with people. Thèse boats, 
being filled with the crew of the I^ivietta, came up to his tug. The 
crew, 26 in number, was taken aboard the Russell. The Russell an- 
chored the barges and then went to the Gulfstream, ascertaining from 
the captain that the latter had communicated with Capt. Bliss at Port 
Arthur. At about 10 or 11 he proceeded to the Livietta, having in 
the meantime been inf ormed as to the character of the burning cargo. 
He tried to get a line on the bow of the Livietta, but was not clo.se 
enough. Undertaking to get a big hawser on the Livietta, there was 
nothing to climb on, and he was compelled to hitch up a six-inch line 
on the port side. At 1 1 :30 or 1 1 -.40 p. m., he got a six-inch line through 
the chock. According to his statement the sea was choppy, and he 
could not get his boat to hang onto the ship. At that time the fire was 
burning in No. 4 hold, and its fiâmes increasing and the explosions 
continuons. He towed the Livietta that night about five miles, being 
compelled to tow slowly, because the vessel's helm was hard aport. The 
wind was blowing across the vessel, and he took précautions to keep 
it that way, to prevent the hatches forward from catching fire. The 
towing continued from 11 :30 until 6 the next moming, at which time 
the line parted 15 or 20 fathoms from the ship. He then returned to 
the Gulfstream, two or three miles away, taking stores and fuel oil 
from her. While there the John Sealy came up with Capt. Bliss aboard. 
After this the Russell and Sealy went alongside on the port bow, and, 
taking the hawser of the Russell, some of her crew went aboard the 
Livietta. The hawser was pulled up by a small line and made fast 
to the starboard chock on the bow of the Livietta, this requiring 20 
or 25 minutes. The two tugs then started towing the ship toward 
shore, and after pulling about an hour the hawser parted. The tugs 
were stopped, the Sealy went back on the port side near the bow of 
the Livietta, and the hawser, after being wrapped, was again fastened 
as before. The towing then proceeded until about 2 o'clock, when 
the hawser again parted. The hawser was again attached, this time, 
however, on the port, and there was no further chafing. The towing 
then proceeded until about 4:30, when the ship grounded in four 
fathoms of water. When the ship was beached, the master testified 
that the sea was so rough that the hawser could not be unfastened, and 
it was eut. He said the sea was so rough it was impossible to go along- 
side the Livietta, and on this account no effort was made to put out the 
fire. The Livietta having been beached, the Russell left for Port 
Arthur, taking Capt. Bliss and the captain and a portion of the crew 
of the Livietta. Having arrived at Port Arthur during the course of 
the night, the Russell left again at 5 :30 a. m. for the Livietta, arriv- 
ing about 1 o'clock in the afternoon. The Sealy had in the meantime 
gone alongside the Livietta and begun pumping water on the fire. Up- 
on her arrivai the Russell also commenced playing water on the fire, 
and at 1 o'clock the fire was practically out, and at 5 :30 the Russell 
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stopped pumping. The Sealy in the meantime, at about 2 :30, had left 
for Port Arthur. The Russell stood by, and during the night (of the 
llth) the fire broke eut again in hold No. 4, but the master of the Rus- 
sell, on account (he stated) of the darkness, and of the character of 
thç sea, thought it unsafe to attempt to fîght the fire at that time. At 
6 o'clock the next morning the Russell went alongside the Livietta again 
and began pumping on the fire. At 8 o'clock the Sealy was back again. 
Just before the arrivai of the Sealy, the Senator Bailey came up and 
commenced pumping on the fire. The fire was exting^ished about 1 1 
o'clock, but the pumping was continued until 1, to cool the decks and 
prevent a récurrence of the fire. After extinguishing the fire on the 
afternoon of the llth, suction hoses of the tugs were put in the holds 
of the Livietta, and pumping to float the ship began. The Russell 
pumped by herself for two or three hours, and then the Bailey began 
to pump. The Livietta was floated about 11 o'clock. The pumping 
continued until about 8 o'clock the next morning, at which time the 
pumping was stopped and the tow to Port Arthur began. In the mean- 
time the anchor and rudder had been gotton in workable condition. In 
the tow to Port Arthur on the morning of the 13th, the Russell and 
Sealy were pulling the ship, and the Bailey went alongside, fumishing 
steam for the steering gear. When Sabine bar was reached at 9 
o'clock Saturday evening the vessels anchored on account of the char- 
acter of the channel at Sabine Pass. Water in the Livietta gained dur- 
ing the tow to Sabine Pass, and the ship was getting low in the water 
again. The Russell's pump having choked up from trash, the pumping 
by that vessel had to be stopped, and, notwithstanding the Bailey was 
pumping during this time, the Livietta got so low that the water was 
coming over the deck again. When the Russell's pumps had been clear- 
ed, and she began pumping again, the water was lowered and the tow 
was proceeded with ; the vessels reaching the docks of the Gulf Re- 
fining Company at Port Arthur about 2 o'clock in the afternoon. The 
Russell continued to pump water out of the ship ail of Sunday, Sunday 
night, and Mondav morning. 

The services of the Russell may be thus summarized : From 5 p. 
m. Tuesday, November 9th, to 7 p. m., going to Livietta; from 7 p. 
m. to 10 p. m. Tuesday, picking up crew, anchoring barges, going 
around Livietta to détermine conditions and proper approach; from 
10 to 11 :30, getting a line to Livietta; from 11 :30 p. m. Tuesday to 
6 a. m. Wednesday, towing Livietta toward shore; from 6 a. m. 

Wednesday to a. m. going to Gulfstream, taking stores and fuel 

oil ; from a m. Wednesday to a. m. Wednesday, going along- 
side Livietta with Sealy and fastening hawser; from a. m. 

Wednesday to 4 :30 p. m. Wednesday, towing Livietta toward shore ; 
from 4 :30 p. m. Wednesday to 1 a. m. Thursday, going to Port Arthur 
with Capt. Bliss and part of crew of Livietta ; from 1 a. m. to 5 :30 
a. m. in port at Port Arthur; from 5:30 a. m. Thursday to 1 p. m., 
returning to Livietta ; from 1 p. m. Thursday to 5 :30, pumped on fire ; 
from 5 :30 p. m. Thursday to 6 a. m. Friday, stood by ; from 6 a. m. 
Friday to 1 p. m., pumping on fire and to cool decks; from 1 p. m. 
Friday to 8 a. m. Saturday, pumped to float Livietta ; during this period 
anchor and rudder of Livietta put in workable condition ; from 8 a. 
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m. Saturday to 9 p. m., towed Livietta to Sabine Pass ; f rom 9 p. m. 

Saturday to a. m. Sunday, cleaning pump and pumping to keep 

Livietta afloat; from a. m. Sunday to 2 p. m., towing to Port 

Arthur ; from 2 p. m. Sunday to a. m. Monday, pumping. 

The service was substantially continuous from 5 p. m. Tuesday, No- 

vember 9th, to a. m. Monday, November ISâi, the period from 

S .-30 p. m. Thursday to 6 a. m. Priday being the only time with regard 
to which question may be raised as to whether she was doing ail that 
could be donc. 

The Services of the John Sealy. 

In response to the suggestion of the Gulfstream, received at 9:35 p. 
m. Tuesday, November 9th, the John Sealy left the Gulf Refining Com- 
pany's docks at 11p. m., reaçhing the Livietta about 7 o'clock on the 
moming of the lOth. Passing the buming ship, she went on to the 
Gulfstream, about two miles away; the Russell lying along the lee 
of this ship, the tug tied up alongside the Russell and delivered the 
provisions and stores brought out for her. The crew of the Livietta 
was transferred from the Russell to the Sealy under directions from 
Capt. Bliss. The provisions delivered, the Sealy went over to the 
Livietta, and the master went aboard her with some of the crew. By 
the time they were aboard, the Russell came up and threw out a 
heaving Une, and the ten-inch hawser was hauled up and made fast 
to the Livietta, after which the two tugs proceeded to tow the vessel 
toward the shore. Shortly after the Livietta was beached a fire broke 
out in dunnage on port landing, forward of hatch No. 4. The Sealy 
went alongside and put out the fire, some of her crew going aboard, 
During the night, after the beaching of the Livietta, the Sealy re 
mained about 150 feet from her. The next morning at 7:30 the tug 
was taken alongside the Livietta, and two streams of water were put 
on the fire in hatches 3 and 4. She continued to fight the fire until 
2:15, after which she went to Port Arthur, arriving about 9:30. She 
made report to Capt. Bliss, who had gone in on the Russell the day 
before. The same night, about 12 o'clock, she again left for the scène 
of the fire with Capt. Bliss aboard, taking water and stores, and ar- 
rived on Friday, the 12th, at about 8 o'clock. The fire having during 
her absence again started, she went alongside the Livietta and par- 
ticipated in the fight against it with the Russell and the Senator Bailey. 
Her master went aboard, and finding the deck raised at one point about 
15 inches as the resuit of the fire, about 60 rivets were eut and the 
deck pried apart, in order to get streams of water under the deck. 
After putting out the fire, the Sealy helped to tow the Livietta to Port 
Arthur, and in the pumping opérations at Sabine bar, and in getting 
the ship into the canal at Port Arthur on Sunday af ternoon. The tug 
continued to pump until Monday. The salvage work of the Sealy was 
almost continuous from about 9 o'clock of the night of the 9th, when 
she began to prépare to go to the wreck, until Monday morning of the 
foUowing week. 

The Services of the Senator Bailey. 

The Senator Bailey left Galveston under a contract with interested 
underwriters, and performed no salvage service until the moming of 
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the fourth day; that îs, Friday, November 12th, when at about 8 a. 
m. she began to pump to put out the fire, and continued until the fire 
was out at about 1 p. m. After the fire had been extinguished on that 
day, the Russell began pumping to float the ship, and pumped for two 
or three hours alone ; Capt. Bliss declining the services of the Bailey. 
Not being able to reduce the water in a satisfactory way, Capt. Bliss 
then permitted, at about 4 :40 o'clock p. m., the Bailey to begin to help 
in the pumping. She pumped until about 8 o'clock the next moming, 
Saturday, November 13th, at which time the pumping was stopped 
and steps were taken to tovv the Livietta to Port Arthur. The Bailey 
went alongside the Livietta and furnished steam for the steering gear. 
When the bar at Sabine was reached, about 9 o'clock Saturday eve- 
ning, the vessels anchored. Water had gained in the Livietta during 
the tow, and she went so deep that she was in danger of sinking. The 
Russell's pump having choked up with trash, the principal pumping at 
the most critical period was done by the Bailey. On Sunday morning 
the Bailey participated with the Russell and Sealy in taking the Livietta 
to Port Arthur, and stood by during the balance of the day, ready to 
pump, if necessary. The service of the Bailey was continuous from 

about 8 o'clock on the morning of Friday until o'clock Sunday 

afternoon. 

Services of the Barges. 

To begin the salvage service promptly it was necessary that the 
barges Allegheny, Mingo, and Pettibone be anchored. They remained 
at anchor until November 13th, when they were towed into Port 
Arthur. They performed no direct service. 

The charter values of the several vessels were : Tug Sealy, $50 per 
day; tug Russell, $100 per day; tug Bailey, $100 per day; steamship 
Gulfstream, $1,000 per day; the barges detained, but not participating 
in the salving, $250 per day. 

The Promptitude, Skill and Energy Displayed in Saving 
the Property. 

The foregoing récital of the opérations of the tugs Russell, Sealy, 
and Bailey indicates that there was no lack of promptitude in perform- 
ing the needed service^ Upon the arrivai of the tug Russell, no im- 
médiate effort was made to tow the burning vessel ashore, but pru- 
dence required that the condition of the vessel and the risks to be as- 
sumed and to be guarded against should be given careful examination 
and considération. There was no absence of promptitude on the part 
of the Gulfstream. It communicated with Capt. Bliss, even before it 
arrived at the Livietta, and thereby helped to promptly organize the 
effort to save the vessel and her cargo. Capt. Bliss acted with prompt 
energy. 

With référence to the skill displayed, no complaint has been made, 
except with référence to the manner in which the hawser was made 
fast when the towing began on the morning after the beginning of the 
fire. Twice the hawser was worn in two by the fact that it came in 
contact with the stem of the vessel. The hawser was finally, on the 
third attempt, properly fastened, and the towing proceeded witbout 
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further delay. It may be that absence of skill was shown in not con- 
tinuing the pumping after the fire first appeared to hâve been extin- 
guished. Certainly, if it had been continued at that time, much more 
of the cargo could hâve been saved, and the in jury to the vessel would 
probably hâve been materially less. Possibly the beaching of the vessel 
could hâve been accomplished earlier than it was, and possibly the 
fire could hâve been sooner extinguished ; but, on the whole, the 
salvors showed about ail of the promptitude prudence would permit, 
and ail of the skill and energy required for the préservation of the 
property. 

The Value of the Property Employed by the Salvors, and the Danger 
to Which This Property was Exposed. 

The District Judge f ound the values as f oUows : The E. L. Russell, 
$50,000; the John Sealy, $25,000 to $30,000; the Bailey, $90,000 to 
$100,000; value of the three anchored barges, about $160,000. Nei- 
ther of the vessels had cargoes. The Gulfstream was exposed to no 
danger. The barges were not subjected to any danger, and their value 
can be considered in connection only with the time actually lost by 
them. 

There seems to be great diversity of opinion as to the extent of the 
danger to which the vessels actually engaged in the salving were ex- 
posed. The Livietta was loaded with 600,000 gallons of gasoline and 
210,000 gallons of kérosène, and a part of this cargo was afire. Some 
of the witnesses testified that the fiâmes were shooting up from 50 to 
100 feet. It was also stated that explosions were continuously oc- 
curring, whereby cases of gasoline were blown high in the air, where 
they exploded. There were generalizations to the eiïect that the ex- 
ploded cans fell around the vessels approaching the Livietta. The 
other évidence would seem to indicate that this is one of the exagger- 
ations incident to admiralty cases and the inévitable outcome of tires. 
At ail events, however, it can very reasonably be insisted that with> 
60,000 cases of gasoline and 21,000 cases of kérosène aboard, and with 
two of the four holds in which this inflammable material was contain- 
ed burning, the élément of danger to any vessel which had to approach 
close enough to place a hawser on the Livietta was not absent. 

It is, however, to be kept in mind that none of the salving vessels 
acted without deliberate caution. Before any effort at ail was made 
to tow the Livietta, the Russell went around her a number of times, 
and finally made a line fast at about 100 feet from the nearest point of 
the fîre. The direction of the wind was such as to carry the smoke, 
fiâmes, and exploding cans away from the Russell, when she approach- 
ed to attach the line on the first night. The conduct of her master on 
that and subséquent occasions indicates that he regarded it as reason- 
ably safe to do that which was involved in towing the Livietta. After 
the line parted on the first night, the Russell laid by, without any effort 
to do more, and from that time until the making fast of the hawser 
by the Sealy on the next morning, incurred no risk of any kind. When 
the Sealy attached the hawser on the second day, the fire had been 
burning for many hours, and the vessel had been going down in the 
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water during ail that period. A very considérable part of the kérosène 
and gasoHne was in water. The boiler fires had been extinguished. 
There was no serions danger to a vessel properly approaching; and 
while the Sealy was attaching the hawser at the point most remote 
f rom the fîre, there seems to hâve been no hesitancy on the part o£ the 
members of her crew and the crew of the Livietta in going back to the 
after part of the iship where the fire was burning. During the towing 
on the second dày the wind was abeam, or lacked only a few points 
of being abeam, during the entire time. This was doubtless, in part, 
the resuit of careful and skillful handling of the tow ; but apparently 
neither of the towing vessels was in any character of danger during 
that opération. The small fire that broke out after the vessel was 
beached was extinguished by members of the crew of the Sealy, who 
went aboard the burning steamer. Photographs taken at the time in- 
dicate that they were in no great danger, and that, if they were, they 
entirely failed to realize that fact. 

No effort was made to extinguish the fire in the holds until the next 
morning. The Sealy stood by, claiming that the sea was too rough to 
safely pump during the night. The Russell went to Port Arthur. The 
pumping to extinguish the fire was not begun until much of the cargo 
and the engines had been submerged, and there is nothing to suggest 
that anybody assumed that any great danger from fire existed during 
the period of tliis work. When during the course of the ensuing night 
the fire again started, no danger ensued to the salvors ; the Sealy hav- 
ing gone to Port Arthur and the Russell standing by without effort to 
extinguish the fire. On the following day the fire was put out ; ail of 
the vessels participating, and each being so placed as to be subjected 
to a minimum of danger. 

The condition of the sea during the salvage opérations is the sub- 
ject of controversy, but there is no contention that it was at any time 
seriously high. Capt. Lico says that about midnight on the evening 
after the fire started "the wind was fairly strong from the southeast, 
with a rough sea." The master of the tug John Sealy stated that he 
would not undertake to put out the fire after the beaching, becaus«; of 
the "high sea." The master of the Russell would do nothing with réf- 
érence to the fire, which broke out after being apparently extinguished, 
because of darkness and the rough sea. The salvors are entitled to 
very little regard for prudently abstaining from action when the sea 
was rough. Photographs and other évidence indicate that the sea was 
"choppy ' and rough in that degree which is normal when a moderate 
southeast wind is blowing on Ûie Gulf, during most of the period of 
the salving opérations. 

Our conclusion is that no very great danger in fact existed to any 
of the vessels engaged in the salving. The testimony shows that the 
persons in charge were familiar with oil and gasoline fires, and realized 
the extent of the danger to which the vessels under their charge were 
subjected. Whatever dangers existed were realized and prudently 
avoided. 

It must further be kept in mind that the dangers were such as the 
salvors were very willing to incur. The évidence indicates that there 
would hâve been no difficulty in getting other vessels to assume thèse 
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risks. Tliere is no disposition to minimize the dangers, and no dis- 
position to inadequately reward those by whom they were incurred, but 
the case is to be distinguished from one in which the salving vessel and 
crew are subjected to great danger in order to save passengers, cargo, 
and ship, under circumstances where the loss would be total, but for 
the courageous conduct of the particular salvors. 

The Personal Risk Incurred by the Salvors. 

This élément has already been, in a large measure, discussed. The 
salved ship was loaded with a cargo of an inflammable and explosive na- 
ture. There had been an explosion, the cause of which was not under- 
stood. During the course of the burning further explosions had oc- 
curred. The fiâmes were going high into the air, and cans of kérosène 
and gasoline were being thrown into the air. It was necessary on three 
occasions to go aboard the vessel to fasten the hawser. It was neces- 
sary on another occasion to go aboard to put out a small fire, and again 
to pry up the deck to get the water underneath. The sea was "choppy" 
and sometimes rough. There was no absence of danger. But we do 
not quite agrée with appellees in characterizing the conduct of the offi- 
cers and crew of the John Sealy as perilous and foolhardy. Indeed, 
the conduct of the salvors throughout was marked with decided pru- 
dence, and the conclusion of the officers undoubtedly was that men 
could be sent aboard without any very great danger. 

The Degree of Danger from Which the Vessel and Cargo were 
Saved, and the Value of the Property. 

The value of the Livietta as salved was fixed at $191,000, and the 
value of the cargo that was saved was placed at $62,029.31, or a total 
of $253,029.31. The extent to which the Livietta and her cargo were 
in danger is the subject of controversy. It is insisted, on the one hand, 
that but for the beaching they would in two or three hours hâve gone 
down, and the loss would hâve been total ; on the other, that because 
of the buoyancy of the cargo the vessel would not hâve sunk, and that 
the fire would hâve been extinguished by the water. 

We think the danger of a total loss was very real, and certainly the 
conditions were such that no one would hâve been justified in accept- 
ing expert théories, rather than in promptly taking her to shallow 
water. The depth of the sea at the place of the explosion was 50 or 
60 fathoms, and, of course, if the vessel had sunk, the loss would hâve 
been total. There had been an explosion aboard. The cause was not 
known. The extent of the damage to the vessel could not be deter- 
mined. She was gradually going down, and there was certainly every 
indication of extrême danger. 

It is not difficult to conclude that the facts, some as they could then 
be seen, and others as they hâve since developed, were in accord with 
the appearance of danger. Water was coming in through a 414-iuch 
opening. The place and extent of the opening could not be ascertain- 
ed. The ship's pumps could not be used. Before the vessel could be 
beached, water was coming through the portholes. Even after the fire 
had been extinguished, and the vessel had been taken to Sabine Pass, 



208 242 FEDERAL REPORTER 

she was apparently in great danger of sinking. In addition to the dan- 
ger of sinking was tiie danger from fiire and explosions. The first ex- 
plosion had seriously injured the vessel, and there were possibilities of 
explosions more destructive. The fire had extended from hold No. 
3 to hold No. 4. A change in the wind or the position of the vessel 
would hâve endangered the cargo in holds 1 and 2, and everything on 
and above decks. If the contention that the vessel would not hâve 
sunk is correct, a part of the cargo would hâve been saved by the water 
which came into the holds; but we will not now predicate a judgment 
on a theory no one would hâve been justified at the time in acting upon. 

We are warranted, we think, in concluding that, but for the help 
promptly given, the Livietta and her cargo would hâve been a total 
loss. It is to be remembered, however, that she was on an océan 
path that was constantly used by vessels from which she could hâve 
received help. The danger was not of that character which would 
hâve existed if she had been far out at sea, or in waters rarely used. 

[2] Counsel dévote much time to a discussion of whether or not the 
Livietta had become a derelict. At the time of the approach of the 
Russell no one of her officers or crew was aboard her; but it cannot 
be said that shè was abandoned. They were in lifeboats alongside, 
and were there doubtless for the purpose of again going aboard, if it 
appeared feasible and safe, and of securing the services of other ves- 
sels to salve her, in any event. Even if she may bave been a technical 
derelict, it would not be proper to apply to her the légal conséquences, 
so far as the amount of salvage is concerned, which hâve sometimes 
been applied to vessels given up as totally lost. 

Going over the entire record, and giving particular considération 
to the matters which hâve heretofore been mentioned, we are of the 
opinion that the award should be substantially reduced, and hâve 
concluded that $50,000 would be a reasonable amount for the services 
rendered and for the accomplishment of the public policy involved in 
encouraging, by libéral rewards, services of the kind performed by 
the salvors in this case. 

[3] Our attention has been called to a number of cases in which 
awards hâve been made of large percentages of the total values of the 
salved vessels. In a number of thèse cases 50 per cent, of the salved 
value was awarded, and in some cases a much larger per cent. In no 
case cited, however, in which the award was as much even as 30 per 
cent., was the amount awarded nearly as large as we give in this case. 
In one case only of ail those cited by libelants was the amount we award 
exceeded. In that case, The Camanche, 8 Wall, 448, 19 L. Ed. 397, a 
wrecking company sent equipment from New York to San Francisco, 
and engaged in arduous work, largely by divers ; an agreement of 27 
per cent., amounting to $110,000, was approved. The case could hard- 
ly be used as the basis for criticism of the award we make herein. If 
the values in the instant case had been small, we would hâve been com- 
pelled to award a larger per cent., though it would probably hâve been 
a smaller amount. If the work had been the same, and the amount 
saved had been $20,000, it would not hâve been possible to make a 
proper award, except by exceeding 50 per cent. We are giving only 
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about 20 per cent, of the salved value, but we believe it compensâtes 
for the labor performed and the risk incurred, and leaves a sufficient 
margin of award to amply conserve the public policy involved. 

[4] The trial judge reduced the amount of his findings f rom $75,000 
to $74,000, upon a considération of the conduct of Capt. Bliss with réf- 
érence to the Senator Bailey. In reducing the avi^ard, we hâve not per- 
mitted to influence us the efforts of Capt. Bliss to save for his com- 
pany ail the legitimate rewards of labor done and dangers incurred. 
The circumstances were not such as to develop refinements of courtesy ; 
and we think the conduct of Capt. Bliss, if not entirely in conformity 
with the rules of étiquette, was at least entirely in accord with the 
promptings of nature. 

Nor hâve we reduced the award on account of the fact that libel- 
ants primarily demanded a sum in excess of that to which we think 
them entitled. Zeal of counsel, manifested by excessive demands, is 
not to be taken as seriously as such action on our part would imply. 
Besides, any possible effect of exaggeration by libelants of the amount 
and value of the services should be held canceled by the disposition to 
diminution displayed by the claimants. 

No reason has been suggested to us why the cargo should pay a 
larger percentage of award than the vessel. The $50,000, therefore. 
determined upon as the total amount of the award, is apportioned 
$37,500 against the Livietta and $12,500 against her cargo. The case 
will be remanded, with instructions to the court below to render judg- 
ment in accordance with this opinion. 



SANTIAGO et al. v. ROSES et al. 

(Circuit Court of Appeals, First Circuit. May 8, 1917.) 

No. 1226. 

1. CouBTs ®=>489(13) — Fedeeal Courts — Jubisdiction — Administbation of 

Estâtes. 

In a suit to hâve a mortgage and proceedlngs for Its foreclosure de- 
elared vold, and to hâve plalntiffs declared the only helrs at law of the 
mortgagors, the fédéral District Court for Porto Rico has no jurisdictlon 
to make such déclaration respecting plaintlffs' helrshlp, as no fédéral 
court has orignal jurisdictlon of the administration of estâtes of de- 
ceased persons. 

2. MOETGAGEB <S=»86(3) ^VAUDITT SUFFICIENCT OF EVIDENCE. 

In a suit to hâve a mortgage executed by a person actlng under a power 
of attomey declared vold, évidence held Insufficlent to charge the mort- 
gagees with fraud In procuring the exécution of the mortgage. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. §§ 197, 1364.1 
S. Mortgages <©=>319(3) — Payment — Sufficiency of Evidence. 

In a suit to hâve a mortgage and proceedlngs for Its foreclosure de- 
clared vold, évidence held insullicient to show that the mortgage debt -waf 
completely satisfied and paid, or that a recelpt In fuU and cancellation ot 
the mortgage were demanded and refused on false and fraudulent pre- 
texts. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dlg. §§ 863, 875, 913. 
1366.] 

£=»For other cases see same tojHc & KEY-NUMBER 1d aU Key-Numbered Digests & Indexe» 
242 F.— 14 
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4. Jtjdgmejît ®=»461(4) — Settinq Asidk — E3videncb — Notice. 

Evidence held Insufflclent to show that the mortgagors had no notice ot 
the foreclosure proceedlngs. 

[Ed. Note. — For otlier cases, see Judgment, Cent. Dlg. % 895.] 

6. Jttdombnt <®!=»957 — Evidence to Impeach Judgment — Ovebcoming Pre- 

ÊUMPTION OF REGULAEITT. 

"Where the record of the proceedlngs to foreclose a mortgage in a Porto 
Rlcan court recited that the mortgagors had interposed no objection, and 
that one of the mortgagors was himself appointed trustée of the land, and 
contained a pétition, purportlng to hâve been flled on behalf of the mort- 
gagors, reciting that they had no opposition to offer, and naming an 
appraiser whose appointment they requested, clear and convincing proof 
was necessary more than 20 years after the proceedings to overcome the 
presumption in favor of their regularity. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1826.] 

6. Limitation of Actions <@=j19(1) — Limitation Applicable — Keal Actions. 

Civ. Code Porto Rico, § 1864, provldlng that real actions wlth regard to 
real property prescribe after 30 years, applies only when want of good 
faith appears on the defendant's part, in vlew of section 1858, providing 
that ovimership and other property rights in real property shall pre- 
scribe by possession for 10 years as to persons présent and 20 years wlth 
regard to those absent with good faith and wlth a proper title. 

[Ed. Note. — Por other cases, see Limitation of Actions, Cent. Dlg. §§ 
73, 80, 84, 85.] 

7. Principal and Agent iS=>43(3) — Révocation of Authoeitt — ^Death or 

Peincipal. 

Where an objection to the valldlty of a mortgage executed by a person 
acting under a power of attorney, on the ground that one of the mort- 
gagors had died a few days before the mortgage was executed, was never 
raised or suggested until 22 years later, more than 15 years after the 
termlnation of the foreclosure proceedings, and over a year after the only 
surviving chlld of such mortgagor attalned majority, and in the fore- 
closure proceedings, à pétition by the mortgagors, reciting that they had 
no opposition to olïer was signed by her father as her légal représentative, 
and it did not appear that he was not her légal représentative, the mort- 
gage could not be avoided by mère proof of her mother's death before 
the mortgage was executed, wlthout évidence charglng the agent or the 
mortgagees wlth knowledge thereof, in vlew of Civ. Code Porto Rico, 
§ 1€40, provldlng that what has been done by the agent when he was not 
aware of the death of the principal shall be valld and of effect with 
regard to third persons, who may hâve contracted with him In good faith. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. § 71.] 

Appeal from the I>istrict Court of the United States for the Dis- 
trict of Porto Rico ; Peter J. Hamilton, Judge. 

Suit by Maria I/eonor Santiago y Muniz and others against Miguel 
Roses y Artau and others. From a decree dismissing the bill, com- 
pîainants appeal. Affirmed. 

Perry Allen, of New York City (Henry G. Molina, of San Juan; 
Porto Rico, on the brief), for appellants. 

Howard Thayer Kingsbury, of New York City (Frédéric R. Cou- 
dert, of New York City, on the brief), for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

©ssFor other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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DODGE, Circuît Judge. By this bill in equity, filed May 13, 1913, 
the appellants (hereinafter called plaintiffs) attack the validity of pro- 
ceedings completed in 1898, to foreclose a mortgage dated April 11, 
1891. 

The mortgage purports to hâve been given by six persons in ail, as 
ovvners of the mortgaged property. Two of said persons, living when 
the bill was filed, are plaintiffs in this suit. The remaining plaintiffs, 
eight in number, allège themselves to be the heirs at law of one or an- 
other of the four other mortgagors, deceased prior to the filing of the 
bill. 

The mortgagees were the persons then composing the firm of Roses 
& Co., of Arecibo, Porto Rico, to which firm the mortgage purports to 
be given. The bill allèges that said firm, having entered into possession 
of the mortgaged property in 1901, continued in possession until 1909, 
and in that year dissolved and divided its property, allotting the mort- 
gaged property hère in question to three of the défendants named in 
the bill, then members of said firm, who hâve since continued in pos- 
session thereof. 

The bill allèges ail of the ten plaintiffs named to be citizens and rési- 
dents of Porto Rico. It names fifteen persons in ail as défendants, and 
allèges that they are ail the partners of said firm and of its successor, 
a firm which in 1899 is alleged to hâve taken over ail the assets and as- 
sumed ail the liabilities of the original firm, thereafter continuing its 
business until its dissolution in 1909. Of the three défendants alleged 
to be in possession of the property, one, according to the bill, is a citi- 
zen of the United States and a résident of Porto Rico ; the other two 
are Spanish subjects and réside in Spain. AU the remaining twelve 
défendants are Spanish subjects, according to the bill, and ail but two 
of them, who réside in Porto Rico, réside in Spain, according to the 
bill. None of said twelve défendants are alleged to be noW in posses- 
sion of the property. 

The mortgage was executed on behalf of the mortgagors named in 
it by one Delgado as their attomey in fact. It purported to secure 
the payment of 2,550 pesos, with interest at 12 per cent., on or before 
March 25, 1892. The bill allèges that one of the mortgagors named 
had in fact died on April 7, 1891, four days before the date of the 
mortgage. 

The bill further allèges that Roses & Co. fraudulently induced the 
mortgagors to exécute the mortgage. It does not deny Delgado's au- 
thority to exécute the mortgage, except so far as the above allégation 
that one of their number had died amounts to such déniai. It does not 
allège that the debt purported to be secured by the mortgage was not 
in fact owing by the mortgagors named to the mortgagees, though it 
refers to said debt as one which "the said firm alleged to be owed it by 
Antonio Santiago y Heredia," the husband of one and father or 
grandfather of the other mortgagors named, who appears to hâve 
died some months before the exécution of the mortgage, in January, 
1891, or earlier. 

The bill goes on to allège that during 1892 the mortgagors paid the 
mortgage debt in full and requested cancellation of the mortgage, and 
that Roses & Co. "for vari^us false and fraudulent pretexts" failed 
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to cancel it, and on the contrary proceeded to foreclose ît by proceed- 
ings begun in the court of first instance, in Arecibo, in April, 1892, 
wherein Roses & Co. were adjudged owners of the property in Octo- 
ber, 1897. Of thèse proceedings, according to the bill, no sufficient no- 
tice was given, and they were falsely and fraudulently pursued by 
Roses & Co. for the purpose of unlawfully depriving the plaintiffs of 
their property. 

The bill prays (1) that the plaintifïs be declared "the only heirs at 
lavv" of the respective mortgagors ; (2) that the mortgage be declared 
void so far as it purports to convey the interest of the mortgagor al- 
leged to bave died before its exécution ; and (3) also void as to ail the 
plaintiffs, and that it and the record thereof be canceled ; (4) or in the 
alternative, for repayment of the amount paid in satisfaction of the 
mortgage debt ; (5) that the f oreclosure proceedings be declared void ; 
(6) that the plaintiffs be declared owners of the property and its présent 
possessors ordered to vacate it; (7) for an accounting of rent and 
profits since Roses & Co. took possession ; and (8) for payment to the 
plaintiffs of the amount thereby ascertained to be due them. 

[1] 1. As to the first of the above prayers, the fédéral District 
Court for Porto Rico is without jurisdiction to grant it. The terms 
in which the request is made are as f ollows : 

"That the eomplainants Perpétua, Maria, and Marlana Diaz y Santiago be 
declared to be the only heirs at law of Antonla Santiago y Muniz; that the 
eomplainant Beatrlz Gonaalez y Santiago be declared to be the only heir at 
law of Satumina Santiago y Muniz ; that the eomplainants Isldra, Victoria. 
Maria, and Cipriana Andujar y Santiago be declared to be the only heirs at 
law of Carmen Santiago y Muniz; and that ail the eomplainants be declared 
to be the only heirs at law of Antonla Muniz y Galarza." 

Déclarations of heirship such as the fédéral District Court is thus 
asked to make in the case of each of the four mortgagors above named 
might apparently bave been made, upon their respective deaths, and 
upon proper pétition and proof, by the local district court of the last 
domicile, of the décèdent, or of the place where her property was sit- 
uated, if she left no will or no valid will. The provisions of the Porto 
Rico Revised Statutes regarding them, in force since March 9, 1905, 
are sections 1558, 1559, of the Compilation published by the Bureau 
of Insular Affairs, War Department, in 1913. The alleged dates of 
death of three of said four mortgagors are subséquent to the enactment 
of thèse provisions. The alleged date of death of one (Satumina) is 
April 7, 1891, at which time Porto Rico was under vSpanish law, 
which is understood, however, to bave had similar provisions upon the 
subject. No application to any local court for any déclaration of 
heirship in either of the four cases bas ever been made, so far as 
appears. 

It is certain that no fédéral court bas original jurisdiction of the ad- 
ministration of estâtes of deceased persons, such as would be necessary 
for the purpose of making such déclarations of heirship. See Amster- 
dam V. Puente, 3 P. R. Fed. 447; Aran v. Fritze, Id. 509, 521 ; Ramos 
v. Arsuaga, 6 P. R. Fed. 85. Obviously, therefore, no such court bas 
power to make such déclarations in a case like this, wherein its juris- 
diction dépends entirely on diverse citizenship of the opposing parties. 
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and involves no rights in dispute between them in or to the estâtes in 
question. 

The bill allèges the death of Antonia, Saturnina, and Carmen San- 
tiago, and of Antonia Muniz, on varions dates after the giving of the 
mortgage and before the bill wras filed. It does not allège, as to either 
of said persons deceased, w^hether she left a will or not. It allèges their 
respective surviving children and only heirs at law to be the plaintifïs 
named in the above quotation f rom the bill. AU thèse allégations are 
denied in the answer for want of knowledge or information. Evi- 
dence offered by the plaintifïs, which the défendants did not undertake 
to contradict, tended to prove that the above-named four persons died 
upon the alleged dates. If it can be said that there is évidence tending 
to show that Antonia Muniz left no will, there is certainly no évidence 
tending to show whether the other persons deceased left wills or not, 
even if the fédéral District Court could properly undertake to déter- 
mine whether they died testate or intestate. 

As to ail the plaintifïs, therefore, except the two survivors of the 
original mortgagors (Maria Leonor and Florentina Santiago), it may 
well be true, as the défendants claim, that no rights in them entitling 
them to maintain such a bill as this hâve been established. That, un- 
der Porto Rican law, rights in or to real estate pass by descent, so as 
to vest in heirs at law independently of any will or déclaration of heir- 
ship, is not made clear. The opinion of the District Court suggests this 
question, but, without passing upon it, détermines the case on other 
grounds. Neither party having satisfied us regarding the actual state 
of Porto Rican law with référence to the matter, we shall assume, 
without deciding, that ail the plaintiffs, without distinction, may hâve 
rights entitling them to maintain such a suit as the présent, although 
no local court has so declared. 

[2] 2. AU the remaining prayers for reUef are based on allégations 
apparently meant to be understood as charging the défendant firm 
with fraud, first in the exécution of the mortgage, and later in con- 
nection with the proceedings to foreclose it. The District Court found 
none of thèse charges proved, and it is for the appellants to satisfy 
us that the évidence required a contrary finding. 

As has been stated, there is no attempt to deny that Delgado's pow- 
er of attorney from the mortgagors, so far as it was concerned, was 
originally valid, and gave him the authority it purported to give him. 
The plaintifïs put it in évidence. It was executed before a notary in 
Utuado, February 25, 1890, more than a year before Delgado executed 
the mortgage on their behalf, which he did before a notary in Arecibo, 
April 11, 1891. The power of attorney expressly authorized Delgado, 
among other things "to constitute, modify, and cancel mortgages and 
other liens." According to the record, the six persons who gave it "did 
not sign, because they could not do so, and a witness, Mayol, signed for 
them." But, even if they had undertaken to deny their due exécution 
of the power, the fact that they were unable to sign it would be of little 
significance in a country where such papers hâve to be executed, as 
this was, before a notary, and to form part of his records. 

The only allégations of fraud inducing the exécution of the mort- 
gage are in the foUowing terms : 
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"That the flrm Koses y Oompanla was a very powerful and wealthy busi- 
ness liouse, doing a rery great business In Areelbo and a very large proportion 
of the business of Utuado, especially tbe production and exportation of coffee 
and the fumlshing of supplies to the colfee producers, and the complainants 
were comparatively poor and ignorant people, ownlng a few pièces of land 
whereon they produced coffee and other fruits, and from the sale of the 
former, always to [sald flrm], and consumption of the latter were able to sup- 
port themselves and their familles. That [sald firmj, taking advantage oC 
thelr influential position In the communlty and of the Ignorance of the com- 
plainants and thelr parents, Induced them falsely and fraudulently through 
and by means of said [Delgado], who was In the employ and under the In- 
fluence of [sald firmJ, to exécute the aforesald mortgage of thelr own property 
to secure a debt whleh the said flrm alleged to be owed it by Antonio Santiago 
y Heredla," etc. 

From the mortgage itselfi put in évidence by the plaintifFs, it ap- 
pears that the debt it purported to secure was not a debt claimed by the 
iirm to be due it from Antonio Santiago y Heredia, but a debt claimed 
to be due it from the plaintiffs themselves as his "successors." It re- 
cites that Delgado has — 

"arrangea thls day pursuant to a due liquidation the current account 
which the sald Santiago estate owes to [sald flrm], to satlsfy the same at a 
certain date, wlth interest, by means of a mortgage of the described property 
to respond for the debt and the amounts determined upon for impaid Interest 
and costs." 

Also that Delgado, in the name of his principals, as the "members 
constituting the estate" of said Antonio— 

"recognizes and confesses that the latter are Joint debtors of [said flrm]. In 
the sum of 2,550 pesos • • • as the balance of a commercial account 
arranged on thls date, and obllgates them to satlsfy sald amount on [Mardi 
28, 1892], together wlth interest," etc., " • • • mortgaging at the same 
time • * * the property • • * to respond for the payment of sald 
2,550 pesos, together wlth 450 pesos for interest and 500 pesos for costs and 
damages in the event of Judiclal proceedlng." 

That the mortgage itself, and not the above allégations in the bili, 
truly describes the debt it was executed to secure, appears from ac- 
counts current on the firm's book. An account with said Antonio be- 
gins in 1886, and shows a balance of 5,602.26 pesos due from him at 
the end of February, 1890. This amount is charged under date of 
March 1, 1890, against his "succession." Subséquent charges and 
crédits during subséquent months indicate that the "succession" contin- 
ued to do business with the firm by sending it coffee from time to time, 
and by obtaining from it cash and nierchandise at various times, and 
that as the resuit of said transactions the balance in the firm's favor 
on April 17, 1891, was reduced to only 2,512.08 pesos. Under that 
date there is credited to the "succession" 2,550 pesos for "the amount 
of the mortgage obligation which they hâve constituted in our favor on 
the Uth inst.," leaving 37.92 pesos to the "succession's" crédit in the 
account as thereafter continued by later charges and crédits until the 
end of 1897. There is no suggestion of any complaint made at the 
time that the mortgagors were under no indebtedness to the firm. 

Nowhere in their bill do the plaintiffs distinctly allège that the debt 
which the mortgage purported to secure was not in fact owing to the 
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firm from the mortgagors. The nearest approach to such an allégation 
is to the effect that — 

"the owners aforesald of the sald property, ignoring thelr rights in the mat- 
ter and thinking that they were legally bound to satisfy • • » the mort- 
gage debt of 2,550 pesos with Interest, * ♦ * did completely satisfy and 
pay the same in the office of the said firm." 

We find nothing in the record anaounting to proof that the debt se- 
cured was net in fact owing, or that in recognizing it as such and ex- 
ecuting the mortgage to secure it Delgado acted "in the employ or under 
the influence of " the firm, or otherwise than in good faith toward his 
principals. Two items charged to the "succession" in the account un- 
der date of April 7, 1891, for "cash delivered to B. Delgado," amount- 
ing to 302 pesos in ail, appear to be mainly relied on in support of thèse 
charges; but no proof was ofifered that the 302 pesos were paid to 
Uelgado for other than legitimate purposes, or that the "succession" 
goi no benefit from the payments. The only testimony having anything 
like direct référence to Delgado's doings in the matter of the mortgage 
was in substance as f ollows : Diaz, surviving husband of one mortga- 
gor (Antonia), and father of three of the plaintiffs, said the mortgage 
did not come to his knowledge until some months after it was given. 
Florentina, one of the mortgagors, and Andujar, her husband, stated 
that Delgado obtained the power of attomey for the purposes of a 
then pending lawsuit wherein the heirs were interested; that Santia- 
go's widow shortly afterward "became very angry, and immediately 
caused the power of attorney to be withdrawn, because Delgado had 
constituted without her consent a mortgage in favor of the firm." 
Andujar stated that he, with two other sons-in-law, went to Delgado, 
at some time not fixed, who turned over to them the copy of the power 
of attorney. But Andujar also stated on cross-examination that the 
widow became "angry," becàuse she claimed that the true amount of 
the debt to the firm was only 1,300 pesos, which the "succession" could 
hâve paid without mortgaging property — a claim which no évidence 
was offered to support. Martinez, keeper of the records of the Arecibo 
district court, who said he had known Delgado for 30 years, testified 
that about the year 1890 Delgado "was engaged in securing lawsuits," 
he was "what we usually call pettifoggers (pica pleitos)." As ail the 
witnesses testified in person before the District Judge, we cannot hold 
it réversible error on his part that he declined to find the défendants 
charged with fraud in procuring the exécution of the mortgage, upon 
allégations like the above, unsupported except by évidence of the 
above character, given more than 20 years after the events to which it 
related. 

[3] The allégations of fraud practiced after the mortgage had been 
given are that, although the mortgage debt of 2,550 pesos was com- 
pletely satisfied and paid, as above, îind although the owners of the 
property — 

"thereupon requested from [said firm] a receipt In full for the sald amount 
and the corresponding cancellatlon of the mortgage, • • • [said firm] for 
varions false and fraudulent prétests given by it has ever failed to cancel the 
same, and, on the contrary, hâve proceeded to foreclose the mortgage as here- 
after stated." 
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The allégations charging fraud in connection with the foreclosure 

proceedings are that the owners — 

"were never notified as to any légal proceedings whatever establlshed by 
[sald firm] against them for the purpose of forecloslng the mortgage hereto- 
fore mentioned and completely satisfled and paid as atoresald ; that the 
nforesald légal proceedings were falsely and fraudulently pursued on the 
part of [sald firm] with the object of unjustly and lllegally depriviiig the 
coœplalnants of the property, and that the aforesaid decree of foreclosure 
and grant to [sald firm] * * * Is null and vold, and should be so adjudged 
by this court." 

As to the above allégations that the firm proceeded to foreclose the 
mortgage, notwithstanding it had been paid in fuU, there is no attempt 
to show that the firm received anything from the mortgagors before the 
mortgage became due on March 28, 1892, except a shipment of coffee, 
for the proceeds whereof the "succession" is credited on the firm's 
books February 17, 1892, for 820.59 pesos, in the same manner that 
prior like shipments had been credited. To show that this shipment 
was made on account of the mortgage debt, there is only the testimony 
of Diaz and Andujar. Neither undertakes to say that it was so under- 
stood or accepted by the firm, or that any receipt for it was ever asked 
or given. Of course, no receipt in fuU could then hâve been claimed. 

The record of the foreclosure proceedings shows that they were be- 
gun by a pétition bearing date March 21, 1892, but in the record thereof 
March 29, 1892, is afterwards recited as the date of their actual be- 
ginning. Before anything except the coffee above referred to was re- 
ceived by the firm from the "succession," the foreclosure proceedings 
liad progressed by successive steps in April, June, and July, 1892, to a 
sale on August 19, 1892, at which sale no bidders appeared, and which 
was foUowed, February 22, 1893, by a pétition that the mortgaged prop- 
erty be adjudged to the firm at two-thirds. its appraised value of 4,000 
pesos. The allégations that the mortgagors were without notice of 
thèse proceedings are further considered below; but it is now to be 
noticed that the alleged full payment of the mortgage before foreclo- 
sure, rests in addition to the above coffee shipment, upon two payments 
of 2,000 and 500 pesos, respectively, to the firm, for which its books 
give crédit to the "succession," in the above account, on March 22, 
1893, and November 16, 1893, respectively — both made after the 
mortgaged property had been offered at public sale, as above. 

Diaz testified that he made the payment of 2,000 pesos to a repré- 
sentative of the firm in person, and that the money came from one 
Ramos, to whom the "succession" had sold part of the mortgaged prop- 
erty for 4,200 pesos in March, 1893, with the understanding, according 
to Andujar and Ramos, that the mortgage should be discharged out of 
what Ramos paid. But his testimony does not go far enough to prove 
any understanding with the firm, as to this payment, that it was to be 
then so applied, and such an understanding can hardly be presumed, in 
view of the stage to which the foreclosure proceedings had then pro- 
gressed, as above. A fire in his store, according to his testimony, has 
since destroyed a receipt then given him. 

Ramos testified that the later payment of 500 pesos was made to 
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the firm by him ; but he, like Diaz, f ails to show that what he then paid 
was to be applied in réduction of the mortgage then in process of fore- 
closure. It is to be noticed that, according to Ramos, the property was 
treated between him and the "succession," in their dealings of March, 
1893, as then subject to a mortgage of 2,500 pesos, without référence 
to any réduction tihereof by the shipment of coflfee now claimed to hâve 
reduced it in February, 1892, by more than 800 pesos. 

As to the allégations that after the mortgage had been fuUy paid, 
a receipt in full and cancellation were demanded, but refused by the 
firm on '"various false and fraudulent ipretexts," the only évidence re- 
lied on in support of them is to the effect that four or five years later, 
in 1898, after the firm had been for some time in possession of the 
mortgaged property under final decree in the foreclosure proceedings, 
Andujar, Diaz, and one, Serrano went to the firm to find out what Ra- 
mos had paid on account of the property ; he having demanded the 
deed thereof from the "succession." They were shown the firm's 
books, upon which there appeared, then, as now, the above payments 
credited in the account current. For the status of the mortgaged prop- 
erty the firm referred them to the record of the foreclosure proceed- 
ings. We are unable to say that the District Court erred in declining 
to find thèse allégations of fraud sufficiently supported by proof. 

[4] As to the allégations that the "succession" had no notice of the 
foreclosure proceedings, the record of said proceedings recites that on 
April 11, 1892, the mortgaged property was "attached," and Diaz him- 
self appoiftted "trustée" thereof ; an order made therein April 25, 1892^ 
f urther recites that the mortgagors had interposed no opposition ; and 
a pétition therein, dated June 23, 1892, purporting to hâve been filed on 
behalf of Antonio Santiago's widow, his then living daughters, and 
Gonzalez, surviving husband of Saturnina, who had deceased, recites 
that they had no opposition to offer, and names an appraiser, whose 
appointment they requested. This pétition purports to hâve been sign- 
ed at Utuado by Andujar and Diaz, each "for myself and wife," and 
by Gonzalez. The name of Antonia Muniz is signed by one Echevar- 
ria, one Rodrigues signs "by request of Don Vicente Andujar, Jr., 
and Dona Carmen Santiago," one Quinonez signs "by request of my 
wife. Maria L,. Santiago." The order for sale of the property on Au- 
gust 19, 1892, made July 22, 1892, directed publication of notice in 
Utuado, where the property was situated and the mortgagors lived. 

[5! To overcome the presumption in favor of the regularity of the 
proceedings, after more than 20 years, in view of what appears from the 
record thereof, as above, it is obvions that clear and convincing proof 
was necessary. No one of the surviving mortgagors undertook to 
testify that they never had notice of the pendency of the proceedings. 
The only testimony having any tendency whatever to show such want 
of notice was in substance as foUows : Diaz denied that he was appoint- 
ed trustée in said proceedings in April, 1892, as recited in the record. 
He asserted that his signature to a certificate which recited his appoint- 
ment, his acceptance, and that he had been sworn to perform the duties 
\vas in fact made for the purposes of a différent proceeding. He did 
not undertake to deny, however, that he signed the pétition of June 
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23, 1892, for the appointment of an appraiser on behalf of himself and 
wife. Andujar undertook to testify that he knew nothing of this péti- 
tion and that neither he nor his wife had knowledge of the foreclosure 
proceedings. According to his testimony, he did not remember signing 
anything in 1892, and had only learned how to sign within the last three 
years. We are unable to hold that the District Court erred in declin- 
ing to find this évidence suflficient to prove that the foreclosure pro- 
ceedings were in fact carried on without notice to the mortgagors. To 
prove that they were intentionally so carried on by the firm, with the 
fraudulent purpose of obtaining a decree without notice, as" the bill 
allèges, we find in the record absolutely no évidence worthy of consid- 
ération. 

Following its pétition of February 22, 1893, that the mortgaged prop- 
erty be adjudged to it, the firm filed another pétition November 24, 
1893, wherein it recited that, of the 333 cuerdas covered by the mort- 
gage, 50 were claimed by third parties, and consented that they be ex- 
cluded from the adjudication sought. Alleging that the amount due on 
the mortgage, with interest and costs, exceeded two-thirds of the ap- 
praised value of the property, the pétition asks that the firm be put in 
possession of the remaining 283 cuerdas and that a writ issue for that 
purpose. The court so ordered November 25, 1893. 

No further step in the proceedings was taken, however, until August 
14, 1897. By a pétition then filed, the firm, of its own accord, so far 
as appears, represented to the court that prior to the carrying out of 
the order of November 25, 1893, the "indebted estate had lAade pay- 
rrient of the greater part of the crédit," leaving a balance of 894.95 pe- 
sos due, with interest and costs. It asked the court, in view of this, 
to adjudge to the firm and put it in possession of only "a sufiicient num- 
ber of cuerdas" out of the 283, to cover what so remained due. An 
order to that efïect, made October 7, 1897, recited that the pétition 
"was announced in open court to the défendant estate." On a subsé- 
quent pétition for the appointment of a surveyor to "make the ségréga- 
tion of the property under the attachment, and fix its metes and 
bounds," the court made such an appointment, January 20, 1898, follow- 
ing an order for notice to the parties and a récital that the défendant 
failed to appear. By another order, made the same day, 132.04 cuerdas 
were adjudicated to the firm out of the 283 referred to in former or- 
ders. A subséquent "act of possession" certifies that on March 4, 
1898, an officer of the court gave possession in pursuance of said order 
to a représentative of the firm of a parcel of land bounded according 
to an accompanying report of the designated surveyor. This is the 
land involved in the présent suit. A certificate of the proceedings, re- 
citing that they had been upon due notice, was duly registered in July, 
1898. 

There is testimony in the record, from Ramos, that he was in occupa- 
tion of the mortgaged property in March, 1898, would hâve known i^ 
if possession had been taken as this "act of possession" recites, and 
that he never saw there the officer or the représentative of the firm 
mentioned in said act. Except as already stated, there was no évi- 
dence before the District Court tending to contradict the récitals in 
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the foreclosure proceedings relating to the steps taken therein în 1897 
and 1898. It was argued that 894.95 pesos, with interest and costs, was 
not in fact due the firm in August, 1897 ; but we cannot hold that the 
évidence before the District Court required such a conclusion, against 
the findings of the local court, as shown by the record of its proceedings 
at the time. That the firm voluntarily relinquished its claim to more 
than half the property covered by its mortgage obviously tends to néga- 
tive the charge that it was acting oppressively, or carrying out a scheme 
to defraud the mortgagors. The arguments to that effect in the ap- 
pellant's brief seem to us based mainly upon epithets and accusations 
unjustifîed by any proof to be found in the record. 

Ail the above proceedings, resulting in possession taken by the firm 
under judicial order, were had v^rhile Porto Rico was Spanish terri- 
tory and under the Spanish law then prevailing therein. After said 
possession was acquired in 1898, there was no attempt to dispute or 
disturb it until this suit was brought in May, 1913. Ramos occupied 
the property under lease from the firm during part of 1900 and 1901, 
but the évidence regarding the deaUngs between him and the firm in 
the matter of this lease has no tendency, so far as we can see, to assist 
the plaintiff's contentions above considered. The liquidation of the 
firm's affairs in 1909, whereby the property came into possession of 
the three défendants above named, took place meanwhile, four years 
before this suit was begun. 

We find no error in the refusai of the District Court to hold the 
f oreclosuf e proceedings void whether for want of notice or otherwise. 

[ 6 ] 3. The défendants pleaded, in answer to the bill, that the plain- 
tifïs' cause of action was barred by certain provisions of Porto Rican 
law ; also that by their undisturbed possession since 1898 they had ac- 
quired a title by prescription, which it was too late to dispute in 1913. 
Since the plaintiflfs' suit was not brought in any local court, nor accord- 
ing to the forms pecuHar to the local laws, there is difficulty in directly 
applying to it the terms of any section cited from the Civil Code or the 
Mortgage Law. If the suit is, in substance, an "action for nullity" of a 
contract, such as is to "last four years," according to section 1268 
of the Code, the time for bringing it, of course, expired long before 
1913, as remarked in the opinion of the District Court. In Henna et 

al. v. Sauri et al., 237 Fed. 145, C. C. A. , before this court 

in 1916, a suit in the courts of Porto Rico, similar in nature to this, 
was held by those courts not "prescribed" until after fifteen years had 
expired — a ruHng not appealed from, and according to which, if hère 
applied, the plaintiffs' claims became barred by March, 1913, at the 
latest. By section 1858 of the Civil Code, the rights of the firm to the 
property in question would become established by prescription after 
their possession had continued for ten years, i. e., in 1908; the plain- 
tiffs being during that entire period ail "présent" in Porto Rico, so 
far as appears. The District Court regarded the firm's rights as so 
established. The plaintiffs invoke section 1864 of the Code, accord- 
ing to which "real actions" do not prescribe until after thirty years; 
but, in view of section 1858, this rule is applicable only when want of 
good faith appears on the defendant's part, which, as above held, can- 
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not be said in this case. In view of the uncertaînty as to the proper 
application of tlie local law relating to thèse questions, we hâve preter- 
red to examine fully the évidence concerning the plaintiffs' allégations, 
rather than to dispose of them by any ruling that their right to make 
them had expired by limitation. 

[7] 4. Certain grounds upon which one of the plaintiffs, Beatriz 
Gonzalez y Santiago, dénies the validity of the mortgage as to her, 
remain to be considered. 

Bom February 28, 1891, she claims to be the only surviving child 
of Saturnina, the daughter of Antonio Santiago, whose death occurred, 
according to the bill, at Utuado, on April 7, 1891, four days before the 
date of the mortgage executed as above under his power of attorney by 
Delgado at Arecibo. Of any authority to represent her mother he had 
been, as she contends, necessarily deprived before the mortgage was 
executed. 

Her objection to the validity of the mortgage, though available ever 
since its exécution, is one never raised or suggested until the présent 
bill was filed 22 years later, 21 years after the foreclosure proceedings 
began, and more than 15 years after their termination. She attained 
majority February 28, 1912, more than a year before the bill was filed. 
Her father, Atanacio Gonzalez, was one of the signers of the pétition 
above mentioned, filed June 23, 1892, in the foreclosure proceedings — 
"in his capacity," it is therein recited, "as father of the sole and only 
heir of [her mother], named Beatriz, a minor, and therefore her légal 
représentative." There bas been no attempt to deny that^e did so 
sign, or to show that he did not continue to be his daughter's' légal rep- 
résentative, throughout her minority. 

In view of ail the above, we find no errorin the conclusions of the 
District Court, referring to section 1640 of the présent Civil Code, 
identical in terms with article 1738 of the Spanish Civil Code, in force 
at the time, that the mortgage cannot now be avoided by mère proof of 
the date of her mother's death, without évidence charging Delgado or 
the firm with knowledge on April 11, 1891, that said death had oc- 
curred. 

AU the assignments of error are in effect disposed of by what has 
been said above. 

The decree of the District Court dismissing the bill, with costs, is 
affirmed, and the appellees recover their costs of appeal. 
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PRICB V. WALLACE. • 
(Clrcnlt Court of Appeals, Ninth Circuit. May 14, 1917.) 
No. 2849. 

1. Teusts <S=»44(3) — WiLLs <®=5S(2) — Agbeements to Devise ce Bequeath— 

SUFFICIENCY OF EVIDENCE. 

Agreeraents whereby a trust Is ereated, or whereby one agrées to leave 
a child's share of hls estate to another, though not legally adopted, or to 
leave ail of hls property to another, will not be enforced in equlty, un- 
less it Is clearly and satisfactorlly shown that the agreement relied on 
was made, that it was elear and spécifie in Its tenus, and that by en- 
forcing it the tme intent of the parties is being carried out. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 68; WlUs, Cent. 
Dig. § 165.] 

2. Trusts <S=344(1) — Wills <S=»58(2) — Agbeements to Devise or Bequeath— 

SuppiciENcy op Evidence. 

Evidence held insuBlcient to establish an alleged agreement by plain- 
tifC's stepfather that, if she would give up and procure a divorce from her 
husband, and live with him, he vyould leave her a speclfied share of hls 
property, or an agreement by the stepfather's second wife, after his 
death, to hold such share of the estate in trust for plaintilï. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 66; WlUs, Cent. 
Dig. i 165.] 

B. Trial <S=397(4) — Décision — Applicabilitt to Issues. 

Error cannot be predicated upon the refusai of the court to make a 
décision on an issue not tried. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 943.] 

Appeal from the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Suit by EHzabeth M. Price against Marie Dewey Wallace. From a 
decree dismissing the bill (224 Fed. 576), plaintiff appeals. Affirmed. 

This is a suit to hâve Marie Dewey Wallace, the appellee, adjudged a trus- 
tée for the beneflt of the complainant, appellant, Elizabeth N. Price, and her 
children, with respect to a two-thirds interest in the property of the estate of 
Peter B. Smith, deceased, and for an accounting and gênerai relief. The sub- 
stance of the complaint Is: That complainant lived with Peter B. Smith, hei- 
stepfather, and her mother In Minneapolis, and adopted the name of Smith, 
and was regarded and treated by her stepfather as if she was his own daugli- 
ter, and that she was told by him that he wished her to regard him as her 
own father, and that as his daughter she should be well provided for ; that m 
February, 1899, with the knowledge and approval of her stepfather, she mar- 
ried Dr. MacLean, a surgeon In the Army, and thereafter had two children; 
that about 1900 her mother was 111, and that her stepfather urged Dr. Mac- 
Lean to resign from the Army and to return to MHnneapolis, so that complain- 
ant could be with her invalid mother; that Dr. MacLean resigned, and with hls 
family retumed to Minneapolis just before the death of Mrs. Smith In June, 
1900; that complainant remained In Minneapolis and made her home with her 
Btepfather, who told her that he wished her and her family to Uve with him 
Ouring the remainder of his llfe; that about October, 1900, Dr. MIacLean be- 
came involved in some trouble and left Minneapolis; that complainant wished 
to go with him, but that her stepfather advised against her continuing to live 
with Dr. MacLean and urged her to bring suit for divorce; that in 1901, yield- 
ing to the wishes of her stepfather, she vvas granted a divorce in Minnesota 
and was awarded the eustody of her children; that in October, 1900, when Dr. 
MacLean had his trouble, and before and after hls departure from Minne- 

^ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Rehearing denied October 8, 1917. 
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sota, her stepfather entered Into an agreemtent wlth her to the efCect that, If 
abe would remaln at hls home wlth her chlldren, and treat and regard him as 
her own father, and care for hlm and take charge of his household as though 
she were has own daughter, he (Smith) would support the complainant as 
if she were his own daughter, and as If her chlldren were hls own grand- 
children, and that he would will to the complainant, for herself and chlldren. 
ail the property that he mlght at the tlme of hls death own ; and that if she 
refused to do thls and persisted In foUowlng Dr. MacLean, he (Smith) would 
leave no property to them and would hâve nothlng to do wlth them. 

Complainant says that, havlng great respect for her stepfather, and believ- 
ing that Dr. MacLean had made It improper for her to llve with hlm agaln, 
she agreed to the proposai of her stepfather ; that after malvlng the agreement 
in October, 1900, she performed ail the obligations Imposed upon her, and re- 
miained with Mr. Smith, and was maintalned and supported by hlm.; that In 
February, 1902, Mr. Smith told her he Intended to marry Marie Wallace, de- 
fendant hereln, and sald that, Inasmuch as his new wife would relleve the 
complainant of the care of his household and of the service to hlm under the 
agreement, and that inasmuch as he desired complainant to travel, he desired 
the agreement which had been mfade as hereinbefore described to be modifled 
with respect to his promise to will ail his property at hls death to the com- 
plainant and her chlldren, so as to leave to the complainant, for herself and 
her two chlldren, two-thlrds of the property which he might own at his death, 
one-thlrd to the complainant for her own separate use, and one-third to the 
complainant for the use of her chlldren, and one-thlrd to the défendant whom 
he proposed to marry. Plaintiff allèges that the nTodiflcation was assented to, 
and that in considération of the performance of the contract up to that tlme, 
and of the plalntifTs promise to continue the performance of the contract, as 
modifled, it was agreed that Smith would leave to the complainant, for herself 
and the chlldren, two-thirds of the property which he might own, and that 
thereafter conrplalnant contlnued living with her stepfather as hls own daugh- 
ter, and perfoi-med ail her dutles to hlm under the contract, as so modifled, as 
long as he permitted her to do so. It is nlleged that Mr. Smith marrled the 
défendant In May, 1902, and that complainant and her chUdren llved wlth Mr. 
and Mrs. Smith for about 15 months after the mïirrlage, except for a short 
tlme, when plaintiff jolned a chorus in an operatic company ; that in August or 
September, 1903, défendant being annoyed by the présence of complainant and 
her chlldren In the household, she was sent by Mr. Smith to Califomia and 
there supported by Mr. Smith ; that in August, 1905, she marrled E. J. Priée 
in Californla, and was deserted by hlifl about 1907, and that Prlce died in 
1914; that Mr. Smith died In August, 1907, and that thereafter complainant 
went to Minneapolls wlth her chlldren and has earned her own Uvlng slnce; 
that In January, 1906, Mr. Smith made a wlU leavlng ail of his property to 
the défendant; that, wlthin a few days after Mr. Smith died, complainant had 
a conférence wlth the défendant, who told complainant of the agreement and 
modifled agreemfent made between her husband and complainant, and told her 
that It had been understood and agreed between Mr. Smith and herself that, 
if he would leave hls property to her, the défendant, as a protection against 
possible dissipation by the husband of thia complainant, that the défendant 
should hold two-thirds In trust for complainant and her chlldren, and account 
therefor, and in due tlme tum it over to the complainant in aecordance with 
the agreement and modlfied agreement; that complainant urged the wlsdom of 
employlng couusel, but that défendant dissuaded her from dotng so, and told 
her that she understood the agreement and modifled agreement, and Intended 
to carry ont the same, and promdsed that If complainant would not consult 
a lawyer and take steps to enforce the agreement, or make appearance at the 
probate proceedings of the will, and make no claim by reason of the agree- 
ment, and would allow distribution of the estate to défendant as the sole 
legatee, défendant would respect and recognize complalnant's rIgUts, and 
would take the property In her own name, but would hold two-thlrds lu 
trust, and chargea and Impressed with a trust in favor of the complain- 
ant, and would account and live up to the alleged agreement. Complain- 
ant says that, relying upon the promises, she made no assertion of her rights 
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and permltted the défendant to rccelve ail property In her own name, and that 
défendant refuses to account or to tum over. 

The answer dénies ail the allégations with respect to the agreements as 
alleged. After trial the District Court dismissed the eonrplaint, and plaintiff 
appeala. 

William H. Hallam, of Portland, Or., for appellant. 
Wood, Montague & Hunt and Erskine Wood, ail of Portland, Or., 
and H. V. Mercer, of Minneapolis, Minn., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The Dis- 
trict Court in a well-considered opinion has carefuUy stated the issues 
and with considérable détail quoted from and analyzed the material 
évidence introduced upon the trial. Price v. Wallace, 224 Fed. 576. 
There is, therefore, no necessity for us to restate the testimony at any 
length, and we shall not attempt to do so. The légal questions involv- 
ed in the merits of the appeal are simple, and to the end that our review 
may go directly to the points affecting the merits, we will dispose of 
the questions of practice submitted by appellee by formally overruling 
the objections to the assignment of errors and denying the motion to 
dismiss the appeal. 

In very gênerai language appellant assigned error because the Court 
denied the relief plaintiff prayed for. But in the brief filed by her 
counsel she states her position to be that a trust was constructed up- 
on foundations stated substantially as follows: (1) Smith's agreement 
with the complainant after he expelled the husband and father, which 
agreement was modified when Smith engaged to marry the défendant ; 

(2) upon a "corrélative stipulation between Smith and the défendant" ; 

(3) upon the ground of "équitable adoption" ; and (4) because of 
"Smith's total commitment," by reason of which equity will compel the 
enforcement of the stand he took. 

[1] We need not discuss the rule, thoroughly well established as it 
is, that a trust may be created and enforced where a filial relationship 
is actually assumed, or that a man may make a contract whereby he 
agrées to leave to one, even though she has not been legally adopted, 
a child's share of his estate at bis death, and that services and com- 
panionship will constitute valuable considération for the promise of 
the man. Healey v. Simpson, 113 Mo. 340, 20 S. W. 881. Nor will 
we question the doctrine that a contract in paroi may be made under 
which one may leave ail his property to another, if she would leave 
her home and thereafter live with him and care for him. Owen v. 
McNally, 113 Cal. 444, 45 Pac. 710, 33 L. R. A. 369. But the authori- 
ties in support of the rule that equity will enforce such agreements are 
in accord in holding that the courts will not aid, unless it is clearly 
and satisfactorily shown that the agreement relied on was made, that 
it was clear and spécifie in its terms, and that by enforcing it the true 
intent of the parties is being carried out. Rogers v. Schlotterback, 
167 Cal. 35, 138 Pac. 728. 

It was evidently upon this theory that the judge of the District Court 
proceeded, and after stating the facts and quoting Verbatim important 
parts of the testimony of complainant and of her witnesses, said: 
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"TTpon the whole, It Is clear to ray mlnd that the plalntlff has faîled to 
establish, elther the alleged flrst or the modlfled agreement by such clear 
and convincing proof as is required for the substantlation of paroi agreementa 
of the kind. And as to the alleged trust agreement wlth the défendant, tne 
clear prépondérance of the évidence Is agalnst the pluintiff's contention." 

[2] It being, therefore, in respect to the existence of the agreements 
or arrangements, original and modified, relied upon, that appellant fail- 
ed in the court below, we hâve given very careful attention to the évi- 
dence bearing upon that same fundamental ground, and in doing so 
hâve weighed the évidence of Mrs. Price and considered it by itself, as 
well as in connection with the other évidence offered by her, and with 
the acts and expressions by letters and otherwise of Mr. Smith, and 
with the évidence introduced by the défendant, including that of Mrs. 
Wallace herself, and of Mrs. Jessie Carey Smith. Extended quotations 
from the record would but serve to affirm the views of the District 
Court. The direct testimony of the plaintiff, to the effect that Mr. 
Smith told her that, if she would give up her husband, everything that 
he had would be hers, and that she finally assented and told her step- 
f ather to "go ahead and get the divorce," is very much weakened by her 
further testimony that before the divorce was applied for she came to 
the conclusion that her husband could not support her. Nor can we 
sustain the conclusion that plaintifif was impelled to sue for divorce un- 
der any agreement, made in 1900 or 1901, that Mr. Smith would leave 
his property to her. The circumstancës developed, when considered 
with the testimony of Jessie Carey Smith, show that the plaintiff's 
reason for suing for divorce was because her husband was in trouble 
again, and had been in prison after he left Minneapolis, and was re- 
garded by plaintiff as unworthy. 

We cannot disturb the conclusion of the District Court that no trust 
relationship between Mrs. Price and Mrs. Wallace was established. 
The positive déniai by défendant of the statement of the plaintiff 
that there was a conversation between them at Minneapolis, after the 
death of Smith, wherein défendant said that she would carry out the 
so-called modified agreement, which Mrs. Price said was made with 
her stepfather, is supported by many significant circumstancës. For 
instance, there is the évidence that, before plaintiff married Price, 
Smith consulted plaintiff's own father about what was best for the 
plaintiff and her children, and had an understanding with him that 
each would contribute $50 a month toward the support of the family 
in Califomia, and that Smith did contribute to her support until 
she married Price, when he reduced his contribtuion to what he 
thought would help maintain plaintiff's children. The letter (quoted in 
the opinion of the District Court) of Smith to Wright, the uncle of ap- 
pellant by marriage, in February, 1903, is also worthy of spécial men- 
tion. There is also the évidence of Mr. Lauderdale, a close friend of 
Smith, that Smith said he was displeased with plaintiff and intended to 
stop helping her, but would continue to do something for the children 
as long as they were in his home. 

[3] As there was no issue tried of a légal adoption, or claim of right 
by inheritance as an adopted child, no error can be predicated upon the 
refusai of the court to make décision thereon. 
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In conclusion, our opinion is that plaintiff has failed to demonstrate 
that the District Court erred in its décision. Study of the record iin- 
presses upon us that there is a lack of strength in plaintiff's case upon 
the most essential issue. We must therefore hold that it would _be 
unjust to decree that Mr. Smith did not hâve the power to do with 
his property what he wished when he made the will in favor of the 
défendant. 

The decree is affirmed. 



In re SEWARD DREDGING 00. 

Appeal of SANDS. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 

No. 219. 

1. Bankruptcy <S=j151 — Ti'Tle Acquibbd by Trustée. 

Under Bankruptcy Act July 1, 1898, c. 541, § 47a (2), 30 Stat 557, as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1916, S 
9631), providing that trustées in bankruptcy, as to property in the cus- 
tody or coming into the custody of the bankruptcy court, shall be deemed 
vested wlth ail the rights, remédies, and powers of a creditor holding a 
lien by légal or équitable proeeedlngs, trustées are not purchasers for 
value, nor hâve they the rights of credltors holding liens other than 
credltors of the bankrupt. 

[Ed. Note.— For other cases, sec Bankruptcy, Cent. Dig. §§ 193, 239.] 

2. Bankrdptct cS=>151 — Title Acquieed by Trustée. 

L'nder Bankruptcy Act, § 47a (2), as amended by Act June 25, 1910, § 
8, a trustée has the rights of the bankrupt, and the rights of a créditer 
holding a lien by légal or équitable proeeedlngs, and, if thèse rights are 
antagonistic, he can take his choice. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 193, 239.1 

S. Mines and Minerals <g=56— Agbeements fok Wobking — Nature. 

Under a contract between the owner of a placer minlng claim and E., 
E. was to take possession of the mine, furnish machinery, and material 
to work it, and at the end of the first siuumer's work he was to hâve 
the option of continulng opérations on a royalty basls ; but, if he did 
not exercise this option, he was to be paid the différence between the 
cost of his plant and the cost of opération and the value of the gold 
obtained by hlm, whereupon ail of his improvements on the property were 
to become and remain the property of the mine owners. HelA, that this 
contract was not a conveyance, nor a lease, but a mère lleense. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. § 166.] 
4. Sales ©='454 — Conditional Sales — Nature of Transaction. 

So much of the contract as provlded the manner in whlch the mlno 
owner was to become the owner of E.'s plant constltuted an agreement 
for conditional sale, a System of transferrtng property unobjectionable 
at common law, and explicitly recognized by Unlform Sales Act Alaska 
(Sess. Laws 1913, c. C6) §§ 1, 20, providing that a contract to sell or a sale 
may be absolute or conditional, and that the seller may reserve the rlght 
of possession or property until certain conditions bave been fulfiUed, not- 
withstanding delivery to the buyer, or to a carrier or other bailee for 
transmission to the buyer. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1324, 1323, 133."!, 
1334.] 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numberefl Dlgests & Indexes 
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5. Sales i®=5473(2) — ^Vendob and Ptjbchaseb (S=>233 — Failtjke to Eeoobd In- 

strument. 

Such contract, not belng a conveyance, was not requlred to be record- 
ed by Civ. Code Alaska, § 98, maklng conveyances of real property not 
flled for record vold agalnst subséquent purchasers in good falth, and, 
regarded as an agreement for condltlonal sale, It was not capable of belng 
recorded ; no statute requlring or pennitting the recordlng thereof. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 1384 ; Vendor and 
Purchaser, Cent. Dig. §§ 563-666.] 

6. Courts ®=9359 — Followino Local IxAW — Constbuctioit of Statutes 

Adopted fbom Otheb States. 

In constniing the statutes of AlasJi:a, transplanted from Oregon, the 
Oregon décisions, unless departed from by Alaska judgments, are to be 
considered as local law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949.] 

7. Courts <S=9366(1S) — Followino State Décisions — Liens. 

In matters of lien, the local law as shown by décisions, is controlUng 
in fédéral courts, provided it can be ascertalned with suffident clearness 
from the décisions of the local courts of last resort; but otherwlse the 
fédéral courts wUl form their own Judgment. 

8. FixTUBBS ®=922 — Chattels Sold Conditionallt. 

A vendor by conditlonal sale, or other légal devlce for retaining title 
until payment is made, may, even under an agreement entirely lawful 
per se, permit his chattels to become so thoroughly a part of real prop- 
erty that they can no longer be severed therefrom, whereupon they become 
part of the realty. 

[Ed. Note. — For other cases, see Fixtures, Cent Dig. S 57.] 

9. FixTUBES <S=»23 — Chattels Sold Conditionallt. 

Where a combustion engine, bolted to a concrète bed, and other flxtures, 
forming part of mining plant and placed upon a mining clalm under a 
oontxact amounting to a conditlonal sale, were easily removable by, at 
most, loosening certain bolts, and such removal would neither injure nor 
destroy the realty, nor destroy or necessarlly Injure the chattels, they 
were not a part of the realty, under Oregon décisions. 

[Ed. Note. — For other cases, see Fixtures, Cent Dig. § 57.] 

10. Bankeuptct <S=>140(1) — Pbopebtï Vïsted in Trustée — Pbopèbty Con- 

ditionallt Sold. 

Chattels, forming part of a mining plant, placed on a mining clalm 
under a contract amounting to a conditlonal sale, and not so attached to 
the realty as to become a part thereof, did not pass to the trustée in 
bankruptcy of the mine owner, under Bankruptcy Act § 47a (2), as amend- 
ed by Act June 25, 1910, § 8, and Comp. Laws Alaska 1913, g 973, provld- 
ing that an attachment créditer shall be deemed a purchaser in good 
falth and for valuable considération, as one attaching ail the property of 
the mine owner could not hâve held such chattels. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Seward Dredging Company, bankrupt. On 
pétition to revise an order granting a pétition by one Estabrook for de- 
livery of certain chattels to him. Order afïirmed. 

The bankrupt owned a placer mining property in Alaska. This will be as- 
sumed to be real estate, for purposes of décision, a holding not to be com- 
plalned of by appellant, who takes the point for granted. A written contract 
was made by bankrupt with one Estabrook, to the effect (so far as material) 
that Estabrook should "take possession" of the mine, fumish machlnery and 

@=3For otber cases see eame topic & KEY-NUMBEJR In ail Key-Numbered Digests & Indexes 
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material to work It, and hlmself extraet gold, keeping careful aceounts of 
expenses and receipts. At the end of the first summer's work, Estabrook was 
to hâve the right or option of enlarging and continuing hls opérations on a 
royalty basis ; but, if he did not find the enterprlse to Lis llking, the contract 
was then to termlnate, and aceounts between the contracting parties were 
to be stated in the foUowIng manner: The actual cost of Installation of min- 
ing plant, plus cost of opération for the summer or mlnlng season, should 
be credited to Estabrook, and the gold recovered by Estabrook should be 
credited to the bankrupt. If the balance was against Estabrook, he was to 
pay the same to the bankrupt; but if the value of the gold was less than 
cost of plant and opération, the bankrupt was to pay Estabrook the différ- 
ence, "and thereupon ail of said improvements shall become and remaln the 
property of" the Seward Dredging Company. 

Estabrook did not exercise hls option, the gold recovered durtog the flrst 
expérimental season (1914) did not equal Estabrook's expenditùre by over 
$25,000, and that différence the Seward Company never paid. It did, how- 
ever, résume possession of Its mine before bankruptey, and Estabrook did 
not remove therefrom his machinery, etc., which passed into the physical 
possession of the trustée, and therefore into the "custody of the bankruptey 
court." A large i)art of Estabrook's plant consisted of chattels, of whlch 
only one need be speclfled, an oil-buming combustion engine of considérable 
slze, used for driving a generator, a machine whlch was shipped to the re- 
mote and dlfficult région of the mine in small parts, there assembled, and 
bolted to a concrète bed, contalned within a house, of a very rough and cheap 
construction. The trustée In bankruptey having refused to surrender any of 
Estabrook's apparatus, he flled pétition to compel delivery to hlm of the chat- 
tels, whieh (or whose value) are the subject of this appeal. If he is entitled 
to the engine, it is too plain for argument that his right extends to ail he 
bas demanded. 

The District Court granted Estabrook's pétition. From an order to that 
effect the trustée appeals. 

H. L. Brown, of New York City (John W. H. Crim, of New York 
City, of counsel), for trustée. 

Nathan A. Smyth, of New York City, for claimant. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The posi- 
tion strenuously maintained by the trustée rests on a combination of 
sundry légal éléments of no very apparent relation to each other, viz. : 

(1) The amendment of 1910 to section 47a (2) of the Bankruptey Act; 

(2) an Alaska statute regulating attachments ; (3) an assumption that 
the agreement with Estabrook was a conveyance of some interest in 
land, and therefore real estate ; (4) the Alaska recording acts ; and (5) 
dependence on décisions of the Suprême Court of Oregon, in respect of 
statutes adopted from that state by Alaska. 

[1,2] 1. Before the amendment of 1910 a bankruptey trustée (so 
far as section 47a (2) was concemed) merely stood in the shoes of the 
bankrupt. He was not a purchaser for value (Zartman v. First Na- 
tional Bank, 216 U. S. 134, 30 Sup. Ct. 368, 54 L. Ed. 418), any more 
than an assignée for the benefit of creditors (In re Goodwin, etc., Co.'s 
Estate, 166 Pa. at 299, 31 Atl. 91). By the amendment in question his 
powers were enlarged (so far as hère material) thus : 

"Such trustées as to ail property in the custody or comlng into the custody 
of the bankniptcy court shall be deemed Tested with ail the rights, remédies 
and powers of a créditer holding a Mea by légal or équitable proceedings 
thereon." 



228 242 FEDERAL REPORTER 

It appears to be thought that the amendment has made trustées 
"purchasers for value" as to some or ail of the property peacefuUy 
com.ing into their possession. This is not true; the rights of a cred- 
itor with a lien hâve been superadded, but such rights are wholly dif- 
férent from those of a purchaser for value. Since 1910 a trustée has 
two rights as to property in his custody; i. e., that of the bankrupt 
and that of such a creditor as is described. They are différent rights, 
sometimes antagonistic ; the trustée can take his choice. Further, it 
is plain that, when speaking of a "creditor," Congress means a creditor 
of the bankrupt; it is impossible that any trustée could exercise the 
power or right of any creditor of any person, who (e. g.) might law- 
fuUy establish a lien upon property fortuitously coming into the court's 
custody. In this case the trustée, having surveyed the list of possible 
creditors of the bankrupt, capable of exercising légal or équitable 
proceedings, has chosen the position of an attaching creditor as being 
most favorable to his contentions. We assume that he has this right. 
Bailey v. Baker, etc., Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 
275 ; Interstate Banking, etc., Co. v. Brown, 235 Fed. 32, 148 C. C. A. 
526. 

2. Conipiled Laws Alaska (1912) § 97Z, provide that "from the date 
of the attachment" the plaintifif therein "shall be deemed a purchaser 
in good faith and for a valuable considération of the property, real or 
Personal, attached." See Cowden v. Wild Goose Trading Co., 199 
Fed. 561, 118 C. C. A. 35. We assume that the trustée is (since the 
chattels hère in question were situate in Alaska) entitled to ail the rights 
that would hâve accrued to him, had he (as a creditor of Seward Dredg- 
ing Company) laid an attachment upon said chattels, under the quoted 
Alaska statute, on the day the bankruptcy pétition was filed. Bailey 
v. Baker, etc., Co., supra. 

[3, 4] 3. It is not true that the contract between Estabrook and the 
bankrupt was a conveyance in the sensé that it transferred anything 
that could be called realty or constituted a lease. An agreement ex- 
actly similar in légal efïect was held not a lease, and no more than a 
contract for labor to be performed, merely fixing compensation for 
services rendered, in Hudepohl v. Mining, etc., Co., 80 Cal. 553, 22 
Pac. 339, in which case the document considered was called a lease 
by the parties, a fact taken into considération merely as évidence of 
ignorance. There, as hère, the cpntractor was formally given posses- 
sion of the mine, a fact which made him no more than a licensee. 

In the présent instance, however, the contract went further, and pro- 
vided for the manner in which (in the situation that actually arose) the 
bankrupt was to become the owner of the chattels in question. We 
regard this portion of the contract as constituting a plain agreement for 
eonditional sale — a system of transferring property unobjectionable 
at common law (Bierce v. Hutchins, 205 U. S. 340, 27 Sup. Ct. 524, 51 
Lr. Ed. 828), and explicitly recognized by the Uniform Sales Act (sec- 
tions 1 and 20), which became law in Alaska as chapter 66 of the Ses- 
sion Laws of 1913. 

It results, from the matters thus far treated, that the trustée herein 
can only prevail, if a creditor of the bankrupt, under Alaska law, 
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would have prevailed, by virtue of an attachment levîed on the day of 
pétition filed upon personal property, situate on bankrupt's premises, 
but .belonging to Estabrook. 

[5] 4. The recording acts of Alaska provide that: 

"Every conveyance of real property * • • not • • • flied for rec- 
ord » * * sliall be vold agalnst any subséquent Innocent purchaser in 
sood faith and for a valuable considération of tïie same real property, or 
any portion thereof, whose conveyance shall be first duly recorded." Section 
98, Civ. Ck)de. 

It is urged (a) that the "conveyance" (i. e., the contract with Esta- 
brook) should have been recorded, if the rights therein estabUshed as 
between bankrupt and Estabrook are to be good as against the trustée ; 
and (b) that the recording act, since it uses the same phraseology, is 
to be read in connection with the attachment statute. The first propo- 
sition is unsound, because (as above stated) the contract was not a con- 
veyance ; while regarded as an agreement for conditional sale, it was 
not capable of record, in that the territorial statutes did not require 
or permit the same. As to the second suggestion, we are quite unable 
to perceive any connection between the recording acts and the attach- 
ment statute, unless an attachment afïects real estate ; and the attached 
chattels are to be regarded as part of the realty, — a point considered 
hereafter.^ 

[6, 7] 5. It is urged that the local acts above referred to must be 
construed in the light of the jurisprudence of Oregon, the state from 
which they were transplanted. As a gênerai principle this is true. 
Capitol Traction Co. v. Hof, 174 U. S. at 37, 19 Sup. Ct. 580, 43 L. 
Ed. 873; Love v. Pavlovich, 222 Fed. 843, 138 C. C. A. 268. This 
means that Oregon décisions, unless departed from by Alaska judg- 
ments, are to be considered as local law, and such law (in matters of 
lien) is determinative of the case, provided that it "can be ascertained 
with sufficient clearness from the décisions of (local) courts of last re- 
sort, otherwise, we shall form our own judgment." Triumph, etc., 
Co. v. Patterson, 211 Fed. 249, 127 C. C. A. 617. 

The Oregon rulings to which we are referred, of which Muir v. 
Jones, 23 Or. 332, 31 Pac. 646, 19 E. R. A. 441, Landigan v. Mayer, 32 
Or. 245, 51 Pac. 649, 67 Am. St. Rep. 521, Herschberger v. Johnson, 
37 Or. 109, 60 Pac. 838, and Washburn v. Intermountain, etc., Co., 56 
Or. 578, 109 Pac. 382, Ann. Cas. 1912C, 357, are examples, ail deal 
Vv'ith the conflicting claims of grantees and mortgagees of real estate 
or mechanics Henors as against those claiming as personalty "affixed" 
or "annexed" chattels; i. e., chattels whose character had "changed 
to realty by being affixed to the soil." 

The argument, then, comes to this — that thèse chattels (e. g., the com- 
bustion engine) were so aiîfixed to the realty or annexed thereto as to 
become part thereof, a familiar subject of discussion with which (un- 

1 The Complled Ijaws of Alaska deflne "real and Personal property" (sec- 
tion 607): Real property "includes ail lands, tenements and hereditaments 
and rights thereto and ail interest therein whether in fee simple or for the 
life of another." Personal property "includes ail goods and chattels, money, 
crédits and effects of whatever nature not included in the tenn 'real prop- 
erty.' " 
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der the facts of this case) we think neither the recordîng act nor the at- 
tachment statute has any legitimate connection. 

[8] In every jurisdiction it is possible that the. vendor by conditional 
sale or other légal device for retaining title until payment made may, 
even under an agreement per se entirely lawful, permit his chattels 
to become so thoroughly a part of real property that they can no long- 
er be severed therefrom, wherefore in common parlance they "become 
realty." Under exactly what circumstances this phrase is applicable 
the courts of différent states are not agreed; and the trustee's only 
arguable position is that he acquired the chattels because he certainly 
received title to the bankrupt's realty, of which the chattels had become 
a part. 

[9] We hold as a fact that the combustion engine, and a fortiori the 
other articles, were easily removable by (at the most) loosening certain 
bolts, and that such removal would neither hâve injured nor destroy- 
ed the realty nor destroyed nor necessarily injured the chattels. This 
being the case, the Oregon décisions do not impose upon them the 
character of realty. Herschberger v. Johnson, 37 Or. at 111, 60 Pac. 
838. This holding is consistent with the only local décision on the 
subject — Minerai, etc., Co. v. Ramsey, 4 Alaska, 734. It is perhaps 
true that the trend of opinion in the Oregon décisions is more strongly 
against the removal or severability of chattels than is wrarranted by 
Holt V. Henley, 232 U. S. 637, 34 Sup. Ct. 459, .58 h. Ed. 767, and 
Détroit, etc., Co. v. Sistersville, 233 U. S. 712, 34 Sup. Ct. 753, 58 L. 
Ed. 1166; but they go far enough for this case. 

[10] Whether the law of fixtures (apart from any statute) îs a 
matter as to which the fédéral courts are bound to follow local déci- 
sions is something on which no opinion is now given ; it is at présent 
sufEcient tha't, if this trustée had been a creditor of the Seward Dredg- 
ing Company, who had attached everything that said company had in 
Alaska, he could not bave held Estabrook's property, because that 
property did not belong to the défendant in the attachment, and was 
not (within the décisions either of Oregon or Alaska) afïGxed to the real 
property of the défendant so as to become a part thereof. 

The order appealed from is affirmed, with costs. 



STAVB & TIMBER CORP. IN NORFOLK, VA., v. A. H. ANDREWS CO. 

(Circuit Court of Appeals, Second Circuit. AprU 17, 1917.) 

No. 233. 

Appeal and Eeeob <s=9l078(3) — Rbview — Points Not Abqtjed. 

Where the point was not argued, it would be assumed that déniais 
upon information and bellef of the materlal allégations of the complaint, 
even in respect of matters plainly within the knowledge of the pleader, 
were good. 

[Ed. Nota — For other cases, see Appeal and Error, Cent Dig. § 4258.] 

Sales <S=287(2) — Beeach of Wabeantt — Right to Rœturn Goods. 

Under a contract for the sale of kllns, contalning a guaranty of quallty, 
capaàty, and performance, and provlding that, In the event of any fall- 
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ure on the part of the apparatus fnmlshed to do Its work properly, the 
purchaser would notlfy the seller, and permit it or Its agents to hâve 
access to the apparatus to remedy any errors in installation or defeets ot 
any klnd, and that in the event of It not being as agreed, after such op- 
portunity was afforded for correction of errors or defeets, the purchaser 
might, at his option, either pay therefor or ship the apparatus back to the 
seller, the option on the part of the buyer to either pay for the kilns or 
retum them arose after opportunlty was afforded the seller to correct 
errors or defeets, though the purchaser did not attempt to remedy the 
defeets. 
[Ed. Note. — For other cases, see Sales, Cent. Dlg. S 812.] 

3. Sales ©=3429 — Beeach of Wabeanty — ^Actions — Conditions Précèdent. 
Assuming that the warranty survived acceptance, no action or coun- 
terclaim for breach of warranty could be malntalned, wlthout first pay- 
ing for the kilns or returning them. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1224r-1229.] 

Ward, Circuit Judge, dlssentiug. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the A. H. Andrews Company against the Stave & Timber 
Corporation in Norfolk, Va. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Défendant in error (hereinafter called Andrews Co.) contracted In writtng 
with plaintiff in error (hereinafter called Stave Co.) to furnlsh and erect cer- 
tain kilns for the artlflcial drying of lumber. The kilns, after completion, were 
operated by Stave Co., and a portion of the contract price was paid. This ac- 
tion is for the balance of said price. 

In the written contract Andrews Co. guaranteed the quallty of materlals and 
the capacity and performance of the kilns when erected. The document con- 
cluded with the following; "The purchaser agrées that in the event of any 
failure on the part of the apparatus furnished to do its work properly he will 
notlfy the said the A. H. Andrews Company immediately and permit them or 
their agents to hâve access to such apparatus and fumish ail reasonable as- 
sistance required by the said the A. H. Andrews Company to remedy any errors 
in installation of apparatus or defeets of any kind or character found thereln. 
In the event of said apparatus not being as herein agreed after such opportunl- 
ty is afforded said the A. H. Andrews Company for correction of any existing 
efrors or defeets as above, the purchaser may at his option either pay for the 
same according to the terms hereof, or ship ail the apparatus back to the A. 
H. Andrews Company, and in case apparatus is returned the said the A. H. 
Andrews Company wlU pay the freight both ways upon delivery of the appara- 
tus and refund aU money recelved by them, in payment therefor." 

The complaint alleged: "That after the said installation and opération of 
the said kilns [Stave Co.] notifled [Andrews Co.] of certain alleged defeets or 
failures on the part of tie apparatus, • • • [Andrews Co.] requested an 
opportunlty, and offered and was at ail times able, ready, and wUling, to rem- 
edy any errors in installation or defeets of any klnd or character found there- 
in, and duly tendered further performance of said contract, but * * • 
[Stave Co.] would not perform said contract on its part to be performed, and 
prevented [Andrews Co.] from any further performance, and [Andrews Co.] 
duly notified [Stave Co.] that if it did not désire the apparatus to ship it back 
to [Andrews Co.] as provided in said contract, but [Stave Co.] falled and neg- 
lected to perform its contract in said respect and failed to ship back the said 
apparatus." 

The answer admitted: "That after the installation of said kilns [Stave Co.] 
notified [Andrews Co.] of certain alleged defeets thereln and of the failure of 
the said kilns to do the work for whlch they were purchased; also that [An- 
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(Irews Co.] notlfled [Stave Co.] that If it dld not approve sald apparatus to 
ship It baek." 

The allégations quoted from the complaint and not speclflcally admitted (as 
above) were denied "upon Information and belief." To the answer was added 
a counterelaim for breach of warranty, in that the kilns aforesaid were defec- 
tive in material and performance, to the damage of défendant below in a sum 
larger than the demand of the complaint. In thls counterclalnï Stave Co. as- 
serted : "Upon the discovery of the defects and breach of warranty aforesaid, 
défendant duly notified the plalntiff thereof, and requlred it to comply at its 
own expense with the terms of Its con tract and guaranty, which plalntiff has 
neglected and falled to do." 

Plalntiff below having made a motion for judgment on the pleadings, the 
same was granted for balance of purehase prlce, and the counterelaim dismiss- 
ed, but not on the merits. Thls writ la to that judgment. 

CuUen & Dykman, of Brooklyn, N. Y., for plaintiff in error. 
Heyn & Covington, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We as- 
sume with the parties in this case that Andrews Co.'s express warranty 
of the kilns survived, and was intended to survive, acceptance, and 
that under ordinary circumstances defendant's procédure in counter- 
claiming for breacli of warranty in a suit for the contract price would 
not be open to objection. This is the ordinary course of law. The 
question hère is whether the agreement of the parties amounts to a 
biiiding contract to pursue another and spécial procédure, which they 
are presumed to hâve pref erred and chosen. 

[ 1 ] As the point has not been argued, we assume that déniais upon 
information and belief of the material allégations of the complaint, and 
even in respect of matters plainly and certainly within the knowledge 
of the pleader, are good. Bennett v. I^eeds Mfg. Co., 110 N. Y. 150, 
17 N. E. 669; 'Dahlstrom v. Gemunder, 198 N. Y. 449, 92 N. E. 106, 
19 Ann. Cas. 771 ; Kirschbaum v. Eschmann, 205 N. Y. 127, 98 N. E. 
328. Upon this assumption it is plain from the pleadings and by the 
conjoint oath of both parties that the kilns were defective, and did not 
comply with warranty; that Andrews Co. did not succeed in making 
them comply, or did not attempt so to do, and did request Stave Co. 
to return them without expense and receive repayment of so much 
of the purehase price as had not already been paid. 

[2] The contract did not in terms oblige Andrews Co. to remedy 
defects. It was always possible for the vendors to recognize their own 
failure without sending good money after bad, in an endeavor (per- 
haps) to do the impossible. This is plain from the language of the 
agreement, which provides that, "after such opportunity is afforded" 
Andrews Co. for "correction of any existing errors or defects," the 
purchaser could do one of two things ; i. e., pay for the kilns, or ship 
them back without cost, procure return of the price paid, and thus 
satisfy the contract of sale. It is not provided that the purchaser should 
hâve this option only if Andrews Co. attempted to remedy defects ; 
the option arose after an opportunity had been given to remedy de- 
fects, and on Stave Co.'s own pleading such an opportunity was af- 
forded and either neglected or resulted in failure. 
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Argument for plaintiff in error consists in asserting that what we 
hâve called the option given the purchaser is stated in words wiiich 
"are in fact meaningless." This is very far from being true. War- 
ranties of performance (especially) are difficult of fulfiUment; depend- 
ing oftentimes quite as much upon skill in opération by purchaser as 
in excellence of materials fumished by vendor. Efforts hase not been 
infrequent to avoid by contract exactly such a situation as is hère pre- 
sented, viz. the purchaser of a warranted article pays some amount in 
advance, déclares or finds his purchase to be defective, keeps and 
uses it with at least partial satisfaction, and leaves the vendor to sue 
for the cost of the thing sold, against a counterclaim put forward by 
the man v^rho is using that which he has not paid for. On which side 
of a contest such as this justice lies is hard to discover upon the fullest 
évidence, and it is anything but meaningless or idle or unreasonable to 
avoid such a situation before it can arise. 

[3] It is not doubted that, vi'here the language of the parties' con- 
tract is clear, that it must be enforced unless illégal ; and in this case 
we find no difficulty in holding, as we do, that it was the intent of 
the parties to this suit that if the kilns were not up to standard, and 
Andrews Co. either did not or could not or would not make them 
conform to the warranty, the purchaser covenanted to tender the kilns 
back as a condition précèdent to any suit for breach of warranty. 
By the pleadings it is admitted, not onlj' that no such tender was made, 
but siich action was requested by Andrews Co. and refused by 
Stave Co. 

We are not concerned with (and given no opinion regarding) the 
validity or infirmity of the counterclaim, and no judgment on the merits 
has been given thereupon. It asserts an independent cause of action, 
but under the circumstances hère revealed by sworn pleadings, pay- 
ment of the purchase price is a condition précèdent to bringing such 
a suit. 

The construction of contract above given closely resembles that in 
Birch V. Kavanaugh, etc., Co., 34 App. Div. 614, 54 N. Y. Supp. 449, 
affirmed 165 N. Y. 617, 59 N. E. 1119; nor does White, etc., Co. v. 
Miller, etc., Co., 131 App. Div. 559, 115 N. Y. Supp. 625, contain any- 
thing inconsistent herewith, as it was there specifically found that 
there had been a modification of the written agreement under consid- 
ération, which modification quite changed its original effect. See, also, 
J. A. Fay, etc., Co. v. Dudley, 129 Ga. 314, 58 S. E. 826; J. I. C. 
Threshing Co. v. Puis, 158 111. App. 1; Pennsylvania, etc., Co. v. 
Hygeian Cold Storage, 185 Mass. 366, 70 N. E. 427. 

The crucial question always is: What did the parties mean- — or 
can a plain meaning be extracted from the words they used? We 
think both thèse inquiries can be satisfactorily answered in this case; 
the parties meant and said that if the kilns were not up to contract 
they should be returned and the price refunded. 

As the défendant below admittedly refused to pay the price or re- 
turn the kilns, the judgment is aiifîrmed, with costs. 

WARD, Circuit Judge (dissenting), The contract in this case con- 
tained a guaranty by the seller to the buyer of the broadest kind as to 
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the quality and performance of the apparatus sold. The trial court 
and this court, I think, rightly, held that this guaranty survived ac- 
ceptance. Then foUowed a clause regulating the procédure to be pur- 
suèd in a particular case, viz. if the buyer notified the seller of def ects, 
it was to give the seller an opportunity to examine and correct them. 
If after this was done it was found, not merely in the opinion of the 
buyer, but evidently by both parties, that the apparatus was not as 
agreed, then the buyer had the option either to pay the price and 
keep the apparatus, or to retum it and the seller would refund ail 
money received by it in payment. This shows clearly that the seller 
admits the defects, or otherwise it would not return the price. 

The parties in their pleadings agrée that the buyer did notify the 
seller of defects, and that the seller asked that the apparatus be re- 
tumed by the buyer, if not satisfactory to it. This could be regarded 
as an admission by the seller that the apparatus was not as agreed, 
and so the procédure clause might be held to apply. If the seller had 
relied on thèse facts in his complaint, the judgment of the court be- 
low would in my opinion hâve been right. But the parties did not, as 
this court assumes, agrée that the apparatus was not up to standard. 
On the contrary, they joined issue on this proposition. The issues 
raised in the pleadings were: 

First, in its complaint the seller alleged that the buyer wrongfully 
deprived it of any opportunity to remedy the alleged defects, which 
the buyer denied in its answer. 

Second, the seller alleged in its complaint that it had f ully performed 
its contract, which the buyer denied in its answer. 

Third, the buyer in its counterclaim alleged varions defects of the 
apparatus in quality and performance, ail of which the seller denied 
in its reply. 

The issues, therefore, being whether the apparatus did or did not 
conform to the contract, the clause as to procédure did not apply, and 
the rights of the parties were to be determined under the guaranty 
clause. If the issues which the parties hâve made were on trial to 
be decided by the jury in favor of the buyer, the seller's complaint 
would hâve to be dismissed, and the buyer would be entitled to judg- 
ment on its counterclaim. Thèse issues, I think, could not be dis- 
posed of by the court on the pleadings. 

The judgment should be reversed. 
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In re OBDER OF SPARTA. 

VADAKIN V. CASS et al. 

(Circuit Court of Appeals, Third Circuit. May 22, 1917.) 

No. 2218. 

1. Bankbuptot ®=570— Pebsons Who may bb Adjudged BANKEtrPTs — Unir- 

coBPOBATED "Company." 

An unlncorporated fraternal l)enefleial association, having no capital 
stock and practically no assets, except those derived from assessments 
paid by members, but issuing to its members beneût certificates payable 
Irom the contributions of members, requiring members to pass a médical 
examinatlon, and whose principal object was l)eneflcial, rather than 
social, was subject to be adjudged a bankrupt under Bankruptcy Act, July 
1, 1898, c. 541, I 4, subd. "b," 30 Stat. 547, as amended by Act June 25, 
1910, c. 412, §§ 3, 4, 36 Stat. 839 (Comp. St. 1916, § 9588), provldlng that 
any unincorporated company may be adjudged a bankrupt, slnce tbe word 
"company" Ineludes at least any unincorporated association or group of 
Indlvlduals, whose object and purpose are either whoUy or clilefly of tbe 
same Ulnd as the object and purpose of a moneyed, business, or commer- 
cial corporation, whlch may be adjudged a bankrupt under subdivision 
"b." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Company.] 

2. Bankruptcy ®=»88(1) — Involuntaby Pboceedings — TJnincorpobated Com- 

PANIES. 

Congress having pennltted a suit In bankruptcy to be brought agalnst 
an unincorporated company, the proceedlng may be brought agalnst 
such company under its own name, wlth notice to the proper officiais, 
though it is not a légal entity, and cannot be sued as an assodatlon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 58, 98, 109.] 

3. Bankbupty <@=»70 — Involuntary Pboceedings — Unincobpobated Com- 

PANIES. 

The dlfflculty of gettlng at the value of certlflcates Issued by an unin- 
corporated fraternal association, so as to détermine at what amount they 
shall be reckoned in voting for a trustée, Is not a valld objection to a 
bankruptcy proceedlng agalnst such association, as the same dlfliculty 
would exist in any court that was wlndlng up the order, and a court of 
bankruptcy has ail the machlnery of a court of equlty, and wiU not find 
such dlfflculty Insurmountable. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastem District of Pennsylvania, in Banlcrupt- 
cy; Oliver B. Dickinson, Judge. 

In tho matter of the Order of Sparta, alleged bankrupt. On péti- 
tion by Louis A. Vadakin to revise an order (238 Fed. 437) refusing to 
vacate an adjudication on his application, opposed by Lucy E. Cass 
and others. Affirmed. 

Emanuel Furth, David Bortin, and Jacob Singer, ail of Philadel- 
phia, Pa., for appellant. 

Francis Chapman, Chas. Hunsicker, William S. Wallace^ and Chap- 
man & Chapman, ail of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Cir- 
cuit Judges. 

igraFor other cases see same topic & KEY-NUMBER lu aU Key-Numbered Dlgests & Indexe» 
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McPHERSON, Circuit Judge. This is a pétition to revise, and 
bfings up the refusai of the District Court to vacate an adjudication 
and to dismiss the pétition in bankruptcy. The facts are as follows : 

The Order of Sparta is an unincorporated fratemal bénéficiai as- 
sociation, organized more than 35 years ago in Philadelphia, and 
having its principal place of business in that city. We are informed, 
also, that most of its membership is in the state of Pennsylvania. 
On November 22, 1916, it made and filed of record an assignment for 
the benefit of creditors, and on the next daya pétition in bankruptcy 
was filed by the beneficiaries named in three unpaid certificates, each 
certificate having been issued to a deceased member. On December 
4, it answered the pétition, admitting insolvency and the making of the 
assignment, and stating its willingness to be adjudged bankrupt. 
The Order is governed by a suprême législative and executive body, 
called the Great Senate, and the answer stated that this body had de- 
clared by formai resolution that the assets could not pay the pending 
death claims, that the assessments necessary to keep up the beneficiary 
fund were insufiicient to continue the business of the Order success- 
fully, and that no further assessments would be levied, but that busi- 
ness would be abandoned and an assignment made for the benefit of 
creditors. On the same day the adjudication was entered, and on 
December 6 Louis Vadakin, another holder of an unpaid certificate, 
obtained a rule to show cause why the adjudication should not be va- 
cated and the proceedings dismissed, setting forth as the ground that 
the Bankruptcy Act did not cover the case of such an association. On 
January 11 the court entered the refusai now complained of. 

The question for décision is whether the phrase "any unincorporated 
company," in clause b of section 4, embraces such an association as the 
Order of Sparta. Undoubtedly, tlie Order is unincorporated; is it 
also such a "company" as the act intends to include? From the rec- 
ord and from several décisions of the Pennsylvania courts concern- 
ing this very Order — Algeo v. Fries, 27 Pa. Super. Ct. 157; Schoales 
V. Sparta, 206 Pa. 11, 55 Atl. 766; and Taylor v. Sparta, 254 Pa. 556, 
99 Atl. 157 — to which we may properly turn for information and 
guidance, we collect and condense the following facts concerning the 
association and the character of its activities : 

The Order of Sparta is a fratemal bénéficiai association whose ob- 
jects are (1) to unité fratemally men between 21 and 45 years of âge, of 
good moral character, and of sound health in body and mind ; and (2) 
to establish a fund from which, after the death of a member in good 
standing, certain sums shall be paid to his designated beneficiary. The 
Order has no capital stock, and the members are not individually lia- 
ble to pay either the benefit certificates or its other debts, thèse being 
payable only out of the treasury. By virtue of the Pennsylvania act 
of 1893 (P. h. 7), it was not to be affected by any subséquent act of 
the Législature, unless fratemal bénéficiai societies should be express- 
ly named therein. By section 1 of the same act, such associations are 
described as societies not for profit, but for the sole benefit of the 
members and their beneficiaries. They are authorized to hâve subordi- 



IN RE ORDEB OF SPARTA 237 

nate bodies, a ritualistîc forni of work, a représentative form of gov- 
ernment, and to provide a f und to pay death and other benefits ; the 
fund and the societies' expenses to be derived from assessments or 
dues collected from the members, and the benefits to be payable to 
famiUes, heirs, or relatives, of the members, or to other dépendent 
persons. The purpose of such societies is well known to be twofold — 
fraternal or social, and bénéficiai. The Order of Sparta consists of a 
Great Senate and subordinate senates. The Great Senate is the su- 
prême législative and governing body; it is authorized to enact and 
expound ail rules regulating the aflfairs of the Order, to institute sub- 
ordinate senates, and to hâve sole control of the beneficiary and other 
funds. The Order is not an Insurance company, and does not do an 
insurance business; the essential différence between its beneficiary 
(or so^-called insurance) contracts and the policies of regular insurance 
companies being that its pecuniary benefits are met by assessments 
paid by the members, thèse assessments being the chief and practically 
the only asset of the Order. Except that bénéficiai societies must file 
reports, it îs not subject to the supervision of the state insurance de- 
partment. Section 4 of the act of 1893 (P. L. 9). Its certificates arc 
not contracts of indemnity against loss, but are payable only from the 
contributions of members. It does not and cannot issue a paid-up 
policy ; and it is not obliged to maintain an insurance reserve. Its as- 
sessraent rates are not swollen by an item for expenses, thèse being 
paid out of a gênerai fund, which is made up of initiation fées, in- 
terest upon deposits, fines, certain dues of $1 per year, and money 
paid by subordinate senates for supplies. Only a small proportion, 
about 2 per cent., of the monthly beneficiary assessments, may be, and 
no doubt is, used for the same purpose. The annual dues of each mem- 
ber are $5, from which $1 is paid to the Great Senate; the remainder, 
with some initiation fées, being used to pay the expenses of the sub- 
ordinate senates. Members enter the Order through the subordinate 
senates; the applicant submitting to a médical examination and sign- 
ing a preliminary vi^riting wherein he agrées that, if a beneficiary cer- 
tificate be issued, he will pay promptly ail assessments lawfully made 
upon him by the Great Senate, and in default of payment that the 
certificate shall be nuU and void, and no claim thereon shall be made 
by any person. If he pass the médical examination, and be elected 
und initiated, the applicant receives a beneficiary certificate which 
follows the terms of the preliminary writing, and binds the Order to 
pay a specified sum upon receiving proof of death — the money to be 
paid to the person designated in the certificate, and to be payable as 
soon as the money is in the treasury of the fund. The applicant ac- 
'^epts in writing the terms and conditions of the certificate and agrées 
to perform his own covenants and to pay ail assessments, agreeing 
further that if he fail so to do no claim or demand shall be made on 
the certificate. 

[1] If each word of the phrase in question — "any unincorporated 
company" — be taken singly, and be given what may be called its ordi- 
nary and popular meaning, there would be little hope of successful 
attack on the adjudication. But no doubt the argument may fairly be 
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made that the phrase should be considered as a whole, and also in the 
light of the subject-matter of the act, and that, when thus considered, 
the word "company" may hâve been intended to carry a more re- 
stricted meaning. Accordingly we hâve taken the argument into ac- 
count, but we still see no sufficient reason for believing that the Order 
of Sparta is outside even the narrower meaning of the word. As 
amended in 1910, section 4 provides that the following three classes 
or groups may be adjudged bankrupt in adverse proceedings : (1) Any 
natural person, with certain exceptions ; (2) any unincorporated com- 
pany; (3) any moneyed, business, or commercial corporation, with 
certain exceptions — ^partnerships being separately dealt with in section 
5 (Comp. St. 1916, § 9589). It seems clear, therefore, that an unincor- 
porated group of individuals, not a partnership, is (speaking broadly) 
referred to as a "company," and is to be found somewhere between 
a natural person and a corporation ; but, as thèse groups are of many 
kinds, the question remains whether every kind is a "company" in the 
précise statutory sensé, even if, e. g., its object should be wholly or 
chiefiy charitable or educational or social. We shall not attempt to 
answer this question without qualification; the case before us does 
not call for such an answer, and we think it sufficient to consider one 
situation at a time. But in our opinion this much may be safely and 
reasonably said : Whatever may be the full scope of the word "com- 
pany," it does include at least any unincorporated association or 
group of individuals whose object and purpose are either wholly or 
chiefly of the same kind as the object and purpose of a moneyed busi- 
ness, or commercial corporation. A corporation is also a group of in- 
dividuals, and the fact that one group bas a charter, while another 
group with an identical object has none, hardly furnishes a sufficient 
reason for exempting the latter from the scope of the act. We do not 
say that Congress might not in plain language exempt one group, and 
not the other; but it seems Sound to conclude that, if the meaning of 
the act be in doubt, we may properly résolve the doubt in favor of 
the meaning that the unincorporated group is at least as inclusive 
as the group of corporations. In a word, if "any unincorporated com- 
pany" includes at least a group of individuals doing "business" in the 
same sensé as business when carried on by a corporation, then such 
a company is certainly subject to the act. We repeat that we do not 
attempt to décide how wide the meaning of "company" may be; we 
simply hold that in any event it is wide enough to include a "business" 
company without a charter. 

Is the Order of Sparta a business company? About this we hâve 
little doubt. Unquestionably it has social f eatures also ; our informa- 
tion about them is scanty, but so far as this record discloses they are 
subordinate and incidental. The chief object of the order is bénéfi- 
ciai. The members désire first of ail to make pecuniary provision for 
the future, and the social side of the Order takes a secondary, al- 
though no doubt, a usefui, place. During its life the Order collected 
and paid out large sums of money — in 1915 its outstanding certificates 
amounted to nearly $5,000,000, and its assets to $167,000 (Taylor v. 
S'parta, 254 Pa. 557, 99 Atl. 157) — and, as we hâve seen an application 
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for membership is so nearly like an application for a regular polîcy of 
insurance as to justify the conclusion that the pecuniary feature of 
the transaction was by far the most important. We hâve not found 
any décision directly in point, but the f oUowing cases hâve some illus- 
trative bearing: In re Fulton Club (D. C.) 113 Fed. 997; In re Her- 
cules Atkin Co. (D. C.) 133 Fed. 813 ; Burkhart v. Bank (D. C.) 137 
Fed. 958; In re Seaboard Underwriters (D. C.) 137 Fed. 987; Cleage 
V. Uidley (C. C. A. 8) 149 Fed. 346, 79 C. C. A. 284; In re Grand 
Lodge (D. C.) 232 Fed. 199; In re Associated Trust (D. C.) 222 Fed. 
1012, 34 Am. Bankr. R. 851. 

[2, 3] Two minor objections may be briefly noticed. The first is 
that the order is not a légal entity, and cannot be sued qua order. To 
this it is enough to answer that, as Congress has permitted a suit in 
bankruptcy to be brought against such a company, no reason is ap- 
parent why the proceeding should not bring the company into court 
under its own name — of course vi^ith notice to the proper oiïicials. 
The other objection is the difficulty of getting at the value of the cer- 
tificates, so as to détermine at what amount they shall be reckoned in 
voting for a trustée. But the same difHculty would exist in any court 
that wiLS winding up the order, and a court of bankruptcy has ail the 
machinery of a court of equity, and is not likely to find the difficulty in- 
surmountable. 

The appeal is dismissed, at the cost of the appellant, and, on the péti- 
tion to revise, the order is affirmed. 
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(Circuit Court of Appeals, Fiftli Circuit May 7, 1917.) 

Ko. 3037. 

1. TowAGE <S=>11(10) — ^Loss or Tow — Liability of Ttro. 

Llbelant chartered respondent's tug to tow barges between Texas and 
Mexlcan ports. The charter provided that the entlre tows should be 
under the orders of llbelant; that respondent should use every means 
for the safety and safe delivery of each tow, but should not be responsl- 
ble for the same; that la case of loss the tug should stand by and make 
every reasonable effort to recover any barge lost or broken away. The 
tug had the right to place as much coal as deemed necessary for its use 
on the barges. On one of the trips wlth three barges the tug ran short of 
coal, and, belng unable to coal from the barges at sea, abandoned them 
and proceeded to Galveston, where It reported them lost In a storm. 
It made no effort to recover them. The weather in fact was no worse 
than was to be expected. lîeld, that respondent was Uable for the loss, 
because (1) the tug negllgently failed to take on board suflicient coal for 
the trip, even in the best of weather ; (2) when it was found that It could 
not complète the voyage, which was the day before It abandoned them, 
it should bave taken them to the nearest port, or at least proceeded to 
such port and recoaled, and then tried to recover them ; and (3) because 
it made no effort to recover them after recoaling at Galveston. 

[Ed. Note. — For other cases, see Towage, Cent. DIg. | 23.] 
â=»For other cases see same topic & KEY7NUMBËTI in ail Key-Numbered Dlgests & Indexes 
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2. TowAGE <®=>15(2) — Suit Against Tug fob Loss op Tow — Bubden of Pboof. 

In such case It Is not neeessary to recovery that llbelant show that, If 
the tug had performed Its dutles, the barges would hâve been saved or 
recovered. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 34-36.J 

Appeal from the District Court of the United States for the North- 
ern District of Florida; William B. Sheppard, Judge. 

Suit in admiralty by Eugène J. F. Coleman, as assignée of the 
Clooney Construction & Towing Company, against I. H. Aiken, doing 
business as the I. H. Aiken Towboat Company. Decree for respond- 
ent, and libelant appeals. Reversed. 

Harry T. Smith, of Mobile, AJa., for appellant. 

W. A. Blount, A. C. Blount, Jr., F. B. Carter, W. A. Blount, Jr., 
and J. E. D. Yonge, ail of Pensacola, Fia. (Blount & Blount & Carter 
and W. A. Blount, Jr., ail of Pensacola, Fia., on the brief), for ap- 
pellee. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. A charter from respondent Aiken to Cloon- 
ey Construction & Towing Company provided for the services of the 
tug Monarch in towing barges from Calcasieu Pass to Frontera, Mex- 
ico, via Tampico. Paragraph 11 provided that: 

"The owners should bave the rlght to place upon the barges on eaeh trip 
as much coal for the tug's use as they may deem neeessary for such trip." 

Paragraph 7 was to this effect: 

"It is understood that the entlre tow Is under the orders and supervision 
of the Clooney Company, and In performing this work the Aiken Company 
shall use every means for the safety and safe dellvery of each tow specified, 
but are In no way to be held responsible for same." 

Added provision 12 was as follows: 

"The Towboat Company agrée in case of loss that the tug Monarch wilî 
stand by and maUe every reasonable effort to make recovery of the barge or 
barges lost or broken away." 

By correspondence the charter was modified, in so far as the trip 
now under considération was concemed, to "go direct from Port Ar- 
thur to Frontera with the tow." 

With two barges in tow, the Monarch left Port Arthur May 23, 1912, 
at 5:30 p. m. On the 28th the barges were abandoned — the master of 
the tug claiming that on the 27th a storm from the southeast arose; 
that on the morning of the 28th it increased to great severity; that 
■ the barges had become water-logged ; that coal was being washed over- 
board from them; and that the wind was so strong and the seas so 
high that it was impossible for the tug to take from the barges any of 
the coal remaining. He stated that he consulted the engineer and first 
officer, and, having ascertained that there was not enough coal aboard 
the tug to enable him to take the tug and the barges to any port, the 
barges were abandoned, and the tug taken to Galveston. After reach- 
ing Galveston, the master of the tug wired to the Aiken Company that 
the barges had been lost, but that the men aboard had been saved. 

S:=>For otber cases see same tapie & KEY-NUMBER In ail Key-Numbered Slgests A Indexe» 
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This wîre was communicated to the Clooney Company, but no immé- 
diate effort was made by either party to find the barges. Libel was 
instituted against the Aiken Company. This appeal is from a judg- 
ment of dismissal. 

Appellants claim that the libel should not hâve been dismissed, be- 
cause of faults for which respondent was liable: (1) In going to sea 
without the proper supply of coal; (2) in deviating from the course 
expressly provided for by the contract ; (3) in the master's not keep- 
ing himself properly informed as to the coal supply as the voyage pro- 
ceeded; (4) after it appeared that the tug could not recoal at sea, in 
the master's not laying his course towards Aransas Pass, and in not 
putting in at that port ; (5) in cutting the barges adrif t, and in not hav- 
ing stood by after they were eut adrift; (6) after cutting the barges 
adrift, in not going to Aransas Pass, recoaling, and returning; (7) 
after going to Galveston, in not having recoaled and made a proper ef- 
fort to fînd the barges; (8) in making, after arrivai at Galveston, a 
misleading report, which prevented efforts to recover the barges. 

The results indicate that no adéquate provisions were made for coal. 
The charter, as modified, contemplated direct voyage to Frontera with- 
out stopping at any port. The coal on the tug was probably insufficient 
for the voyage under the most favorable weather conditions and with 
the barges properly loaded. Although the weather was fine on the 23d, 
24th, 25th, and to noon of the 26th, the engineer states that it would 
hâve been impossible, at any time after crossing the bar, to hâve taken 
coal from the barges. Coaling from the barges was, according to the 
master, impossible when there was "any sea at ail." The weather en- 
countered was not unusual, and was to hâve been expected. If stop- 
ping at a port had been contemplated, an effect other than increasing 
what the master said was an overload might hâve been expected from 
placing coal on the barges. But the voyage was to be direct, and the 
impossibility of loading, except in very smooth sea, made the coal on 
the barges of doubtful value. A sea that would create a spécial need 
for this coal would render its utilization impossible. 

The weather was good on the 24th and 25th. In the afternoon of 
May 26th the sea began "making up." On the 27th there was a "big 
sea," according to the master. The master claims that the coal con- 
sumption was greatly increased by the bad weather. The engineers dis- 
cussed the shortage of coal on the 27th. The testimony is that bad 
weather would increase coal consumption from a half a ton to a ton a 
day. Early on the morning of the 28th the engineer reported to him 
that there was only from 30 to 36 hours' of coal left on board. The coal 
consumption could not bave been increased more than two or three 
tons on account of the rough sea. The coal aboard the tug was insuffi- 
cient in bad weather. The coal on the barges was not available in bad 
weather. Bad weather was to hâve been expected. It is apparent that 
very little care was exercised in providing an adéquate coal supply. 

[1] The question of responsibility for this condition remains. It was 

the duty of the shipowner to supply the coal. The owners especially 

contracted for the right "to place upon the barges on each trip as much 

coal for the tug's use as they may deem necessary for such trip." 

242 F.— 16 
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While the "entire tow" was "under the orders and supervision" of 
the Clooney Company, the owners were under légal and contract obli- 
gations to "use every means for safety and safe delivery." The prac- 
tical matters of navigation were left to the owners of the tug. They 
should be held chargeable with the results of a négligent failure to 
fumish an adéquate available coal supply. 

The charter, as modified, required a direct voyage to Frontera. 
The course taken was a déviation from that fixed by the contract. 
It is to be inferred from his testimony that the master intended to first 
make Tampico. Complaint of this déviation would be entitled to more 
considération, if appellant had not assigned as error the failure of the 
trial court to decree "that the master was at fault in not laying his 
course via Tampico, so that the tug could coal at that point." The 
master could not be at fault both for not laying his course via Tampico 
and for not laying his course direct to Frontera. 

On the 27th, the day prior to the abandonment of the barges, the 
engineers discussed the coal shortage, and mentioned the matter to 
the master. The sea was at this time rough ; coal could not be taken 
from the barges. Less than one-half the voyage to Frontera had been 
completed. Assuming that no négligence is involved in not keeping 
informed as to the condition of the coal supply, it became the duty 
of the master to investigate when the fact of a probable deficiency was 
brought to his attention. It should hâve been apparent on the 27th that 
it would not be possible to make Frontera without coaling from the 
barges. Coal could not then be taken from the barges. There was 
nothing to indicate when that would be possible. The master could 
doubtless at that time hâve made Galveston with the barges, and it is 
almost certain that he could hâve gotten to Aransas Pass. 

In his protest the master of the Monarch says that he cast adrift 
the barges "on account of severe weather and not having fuel enough 
to reach destination." No claim was then made that the barges were 
overloaded, water-logged, or otherwise in bad condition. The captain 
testifies that when the barges were abandoned "the sea was very high 
and the wind was increasing." The master of one of the barges tes- 
tified that "the weather was not very bad ; just a little rough." He 
said that the barges could hâve been towed in safety. He proposed to 
the captain of the tug, after being told that the Monarch would go to 
Galveston : "ï will stay on the barge, if you will come back and pick it 
up." No particular difficulty was experienced in taking off the men 
on the barges, or in returning for their belongings. The statement of 
the master of the tug that the barges were water-logged and unsea- 
worthy is denied. A careful examination of the record leads us to 
doubt if there was necessity for casting the barges adrift. At ail events, 
the officers of the Monarch displayed a degree of prudence to be com- 
mended only when disregard of important duties is not involved. 

If casting the barges adrift was necessary, the necessity arose from 
a déficient available coal supply. Let it be assumed that the conditions 
justified casting the barges adrift. They did not justify complète fail- 
ure to try thereafter to recover them. The charter expressly pro- 
vided that the tug, "in case of loss, will stand by and make every rea- 
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sonable effort to make recovery of the barge or barges lost." The con- 
tract did little more than express a légal obligation that would hâve 
existed if the contract had not so provided. The tug could hâve stood 
by, until the sea subsided, with small use of coal. It could hâve gone 
to Aransas Pass, recoaled, and returned. If this latter course had 
been pursued, there is every probability that the barges would hâve 
been recovered, as they would, under the conditions of wind and sea, 
hâve drifted towards that port. 

If an absence of knowledge of conditions at Aransas Pass excused 
a failure to recoal at that port, nothing has been suggested which ex- 
cuses the failure to return to the locality in which the barges were 
abandoned, after recoaling at Galveston. On arrivai there on the day 
after abandonment, the master reported: "Lost barges in southeast 
blow. Men saved." A proper inference from this report was that 
the barges had gone down, and explains the failure of the owners to 
at once take steps for their recovery. If cutting the barges adrift was 
necessary or excusable, and if going to Galveston was necessary or 
excusable, complète abandonment of the barges was unnecessary and 
inexcusable. It was the duty of the master to undertake to recover 
the barges. Neither the obligations imposed by the gênerai principles 
of law nor the duties distinctly declared in the charter were observed. 

[2] It is not necessary to recovery that libelant be compelled to show 
that the efforts of the tug owners to perform their duties would hâve 
resulted in the recovery of the barges. That would be substantially 
impossible, and nonperformance of duty should not be encouraged, 
when a remedy is sought, by putting insurmountable obstacles in the 
way of those to whom the duty is owed. The rule should rather be 
to require one, on whom is the obligation to do, to show that his ef- 
forts would hâve been without avail. 

The judgment is reversed, and the cause is remanded for a dispo- 
sition not inconsistent with this opinion. 



CONTINENTAL COAL CORP. et al. v. ROSZELLB BROS, et al. 

(Circuit Court of Appeals, Slxth Circuit June 6, 1917.) 

No. 3047. 

1, BANKEtIPTCT <g=3l6 JUBISDICTION OF PEQCEEDINQS— PEINCIPAI, PLAOB OF 

Business of Coepobation. 

A corporation was engaged In extenslve mlning opérations in B. coun- 
ty In the Eastem District of Kentucky, where It malntalned four conï- 
mlssaries, selling to employés and the gênerai public, and employed about 
1,000 men, renting and living in its houses, numbering more than 500. 
The maps and original deeds of Its property were kept in a vault there 
prepared for the purpose, Its superintendent and manager reslded there, 
and the mlning and shipment of coal and sales of merchandlse, timber, 
and lands, and the purchase of equipment and supplies had ail been had 
there exclusively. It maintalned its principal office in Chattanooga, 
where most of its officers resided and where its books were kept, the gên- 
erai guidance of its business eftected, and the selling of coal, includlng 

®=3For other casea see eame tapie & KEY-NUMBER In ail Key-I>iumber«d Digests & Inâ«xe> 
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some bought by ît from other producers done. Held, that Its principal 
place oî business was In the Bastem District of Kentucky, and the Dis- 
Court for that district had Jurlsdiction of a banljruptcy proceeding 
against it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. g 20.] 

2. Bankbuptcï i®=9467 — Review— Questions of Fact. 

The concurrent flndlngs of a spécial master and the district judge on the 
question of the location of a banknipt's principal place of business will 
not be disturbed upon anythlng less than a démonstration of plain mis- 
take. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dig. | 929.] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Pétition by Roszelle Bros, and others to hâve the Continental Coal 
Corporation adjudicated a bankrupt. From an order adjudicating 
bankruptcy, the bankrupt and others appeal. Affirmed. 

C. C. Moore and D. L,. Grayson, both of Chattanooga, Tenn., for ap- 
pellants. 

C. L. Williamson, of Lexington, Ky., for appellees. 

Before KNAPPEN, MACK, and DENTSON, Circuit Judges. 

KNAPPEN, Circuit Judge. This is an appeal from an order adju- 
dicating bankruptcy. It présents a conflict of jurisdiction over the ad- 
ministration of the banknipt's estate, due to the pendency of proceed- 
ings in both the Eastern District of Kentucky and the Eastern District 
of Tennessee; the pivotai question (and the only one presented hère) 
being in which of the two districts did the bankrupt hâve its principal 
place of business for the six months preceding May 5, 1916? Upon 
reviewr of an order of the District Court for the Eastern District of 
Kentucky we held that that court, having first asserted jurisdiction, 
took constructive possession of the bankrupt's estate and should retain 
the case for the pnrpose of determining its own jurisdiction. In re 

Continental Coal Corporation, 238 Fed. 113, C. C. A. . Upon 

a reconsideration of the case the court below, adhering to its former 
opinion (235 Fed. 354), held that the bankrupt's principal place of busi- 
ness was in the Eastern District of Kentucky. Adjudication of bank- 
ruptcy foUowed. 

[1] The bankrupt corporation was organized under the laws of the 
State of Wyoming, and it seems to be conceded that the purpose of its 
organization, as stated in its charter, was the owning and holding of 
coal lands and the mining, selling, and shipping of coal. Its légal rési- 
dence was thus in Wyoming, but its principal place of business was not 
in that state, if indeed it h as ever done any business there. It owns- 
2,000 acres of coal lands in Tennessee, none of which has ever been 
developed. AH of its developed properties are in the Eastern District 
of Kentucky, including 15,000 acres or more in Bell county (on which 
it has operated during the six months period and before), and 10 coal 
mines from which it has mined and sold an average of more than 100,- 
000 tons annually. In the vicinity of the mines it has maintained four 
commissaries, the annual sales from which to employés and the gen- 

€=3For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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cral public hâve averaged at least $250,000. Its average annual sales 
iif timber from its lands hâve amounted to between $25,000 and $40,- 
000. It has employed in thèse activities at least an average of 1,000 
men (mostly miners), nearly ail of whom lived in and paid rent for the 
company's houses (more than 500 in number) on its lands. The min- 
ing and shipment of coal, as well as the sales of merchandise, timber, 
and lands, and the purchase of equipment and supplies for the mines 
and merchandise for the commissaries hâve ail been had exclusively in 
Bell county. Except where the amounts of purchases were large, 
they were not required to be submitted to the Chattanooga office, al- 
though it was customary to consult it and sometimes take matters up 
with the board of directors. Detailed accounts of transactions hâve 
been kept in the office in Bell county. The maps and original deeds of 
the debtor's property are kept in a vault in Bell county, prepared for 
that purpose. For the three years ending June 5, 1915, ail its activities 
were under the immédiate supervision and direction of the company's 
vice-président and gênerai manager, who resided and had his office in 
Bell county. Under him was a stafï of officiais, including an assistant 
gênerai manager, who had charge of the bookkeepers and shipping 
clerks, a superintendent in charge of mining opérations, and a manager 
in charge of the commissaries. The company also maintained there 
a timber department, a secret service department, and a légal depart- 
ment. In July, 1915, an executive committee was appointed, under au- 
thority of the board of directors ; and its chairman, who has since re- 
sided in Bell county, has, until the bankruptcy, taken the place of and 
performed the duties previously discharged by the vice président and 
gênerai manager. The corporation's principal office bas ail the time 
been in Chattanooga, which is in the Eastern District of Tennessee, 
and its principal stockholders and ail its directors and officers — except 
the vice-président and gênerai manager, the chairman and another 
raember of the executive committee — hâve lived there. In this Chat- 
tanooga office the président, secretary and treasurer, and sales man- 
ager gave their entire time to the company's business, exercising a gên- 
erai direction and supervision over the business, and communicating 
daily, by mail and téléphone, with those in charge at the mines and of 
the varions opérations connected therewith; and from whom, as well 
as from those in charge of the timber, secret service, and légal depart- 
ments, reports were regularly received. The financial management 
was exercised at the Chattanooga office, including the borrowing of 
money, the remittance of f unds to meet the pay rolls (made out at the 
mines), the payments for purchases (by checks drawn at the mines and 
countersigned at the Chattanooga office), and the sales of coal (some of 
which was bought by the company from other producers) on orders 
(partially at least through traveling salesmen) received and passed on 
at the Chattanooga office, copies of the orders being sent to the office 
at the mines for filling. Remittances for coal sold were also received at 
the Chattanooga office, and deposited in the company's account at the 
bank in that city where its principal banking business was done. The 
only bookkeeping done at the Chattanooga office seems to hâve related 
to the "gênerai accounts." The company had no property in Chatta- 
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nooga aside from îts office furniture and equipments, books, files, and 
records. It did no business anywhere except in the Eastem District of 
Kentucky (and in Chattanooga, as stated) aside from maintaining a re- 
tail coalyard at Louisville, Ky., which is in the Western District of 
Kentucky. 

The corporation complied with the laws of Kentucky relating to the 
doing of business by foreign corporations in that state, including the 
appointment of a résident agent for service of process. It did not com- 
ply with the laws of Tennessee in thèse respects. After the filing of in- 
voluntary proceedings in the Eastern District of Kentucky, the corpo- 
ration caused voluntary pétition to be filed in the Eastern District of 
Tennessee. 

In this State of facts the question is narrowed to this: In which of 
the two localities — the City of Chattanooga, Tenn., or Bell county, Ky. 
— was the corporation's "principal place of business"? Appellants 
contend that, as applied to the facts of this case, the corporation's 
principal place of business — 

"is that place from which suprême direction and control of Its afCairs is eser- 
cised, where its executive offices are located, its stockholders and directors 
meet, its books and records are kept, its banking and financlal transactions 
handled, and ail component parts of Its business regulated and directed, as a 
whole." 

Cases are cited in which, as applied to the facts there presented, the 
features mentioned hâve been regarded as dominating.^ 

But we think the place where the principal office is located is not 
necessarily the place where the principal business is carried on. Such 
may or may not be the case. Nor as between the place where a mining 
corporation's actual opérations are carried on and the place where the 
selling is donc and the principal office maintained can îhe latter be de- 
clared in ail cases, as matter of law, tlie principal place of business. 
AU the authorities recognize, as do counsel, that the question as to the 
place where the bankrupt carried on its principal business is purely 
one of fact. Each case dépends upon its own spécial circumstances. 
Neither of the cases cited by appellants is on ail fours with the instant 
case. Where a corporation has more than one mine, quarry, or manu- 
facturing plant, situated in différent districts, its office from which 
suprême direction and control of the business generally is had, includ- 
ing the opérations of the several plants, may, and perhaps must, be 
deemed the principal place of business. Such was the case in the Slate 
Company Case. But that considération does not apply to the case hère. 
The same may be said of the case, suggested by way of illustration, 
of a railroad running through several jurisdictions. Nor need we be 
concerned with the test sometimes applied, by way of comparing the 
volume of business donc at différent places. The test of volume of 
business in terms either of output or of dollars and cents is not perti- 
nent to the situation before us. 

1 In re Matthews Consolidated Slate Co. (D. C.) 144 Fed. 724, afflrmed in 
Burdici? t. Dillon (C. C. A. 1) 144 Fed. 737, 75 C. a A. 603 ; In re Pennsyl- 
vania Consolidated Coal Co. (D. C.) 163 Fed. 579. 
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In a well-considered opinion Judge Cochran has discussed tfie perti- 
nent f eatures of the case, and has stated reasons for his conclusion 
that the Eastern District of Kentucky was the bankrupt's principal 
place of business. We agrée with the conclusion and with the reason- 
ing on which it is based. There are several cases tending more or less 
strongly to sustain the conclusion reached by the district judge (In re 
Elmira Steel Co. [D. C] 109 Fed. 456; In re Tygarts River Coal Co. 
[D. C] 203 Fed. 178; Home Powder Co. v. Geis [C. C. A. 8] 204 Fed. 
568, 123 C. C. A. 94), although, as in the case of those cited by appel- 
lants, not involving situations entirely parallel with that before us. 
The case with which we are dealing is sui generis. We are impressed 
that the dominating feature of the bankrupt's business — that which 
gave it distinctive character — was the mining of coal. As was well 
said by Judge Cochran : 

"It Is the production end of hls [the mine operator's] business that is the 
prominent feature and is expressed In hls name. No one ever speaks of a 
manufacturer or mine operator as a merchant or seller of goods, but always 
as a manufacturer or mine operator." 

Taking into account the entire situation, we are better content with 
the view that the debtor's principal place of business was the place 
where thèse extensive mining opérations, as well as the other business 
mentioned, were carried on, where the maps and original deeds of the 
company's property were kept in a vault prepared for that purpose, 
where this large number of company houses and the important commis- 
sary stores were maintained (a village of themselves), where the bulk 
of the bankrupt's property was situated, and where suits and liens 
against it would naturally be enforced (in fact, several personal in jury 
suits were pending when the testimony below was taken), and where 
its superintendent and manager actually resided, rather than the office 
in Chattanooga, in which the books were kept, the gênerai guidance of 
its business efïected, and from which the selling was conducted. The 
retail coal business and the selling of coal bought, as well as that pro- 
duced by the bankrupt, were incident to its dominant coal-mining busi- 
ness. We also think that the fact that the bankrupt complied with the 
Kentucky statute and not with that of Tennessee has a tendency, al- 
though not conclusive, "to show what was in effect its principal place 
of business," and that this efifect is not destroyed by the reason assign- 
ed that compliance with the Tennessee statute would require a considér- 
able payment of fées, nor by the fact that, foUowing the involuntary 
bankruptcy proceedings in the Eastern District of Kentucky, the debt- 
or, pursuant to a previously formed intention, filed a voluntary péti- 
tion in the Eastern District of Tennessee. The contention that a cor- 
poration is presumed, as matter of law, to know the location of its 
principal place of business loses its force hère from the fact that it re- 
quired about two weeks' investigation of facts and of law to reach a 
conclusion that the bankrupt's principal place of business was in Chat- 
tanooga. 

[2] But assuming that the correctness of the conclusion reached be- 
low is not free from doubt, it is enough to say that mère doubts are 
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not enough to cause îts rejection. The testimony, with a comparatively 
unimportant exception, was ail taken in the présence of the spécial 
master; that which is the subject of the exception just stated, viz. that 
taken after our former review, having apparently been taken in the 
présence of the judge. The master and the judge reached the same 
conclusions, and by similar processes of reasoning. Thèse concurrent 
findings on questions of fact we would not be justified in overturning 
upon anything less than a démonstration of plain mistake,'' and there 
is no démonstration of mistake. 

The order of the district court appealed from is affirmed. 



UNION ELECTRIC CO. et al. y. HUBBARD et ai, 

In re MOUND OITY COAL CO. 

(Circuit Court of Appeals, Fourth Circuit. May 17, 1917.) 

No. 1494. 

L Bankkuptct <S='211 — Liens — Confucting Jceisdiction. 

Where, after the appointment of a receiver for a corporation by a 
State court, It was adjudicated a bankrupt, and It appeared that its 
assets exceeded Its admltted lien debts by $64,000, and whether a further 
claim of $80,000 was entitled to rank as a lien debt was a very serions 
question, the bankruptcy court erred in grantlng the application of lien 
creditors that the property be returned to the receiver for administration 
in the State court, since, when it is manifest that there can be no fund 
to be admlnlstered for unsecured creditors, lien creditors should be 
permitted to realize on their securities In their own way, but this should 
not be done when there is any surplus, or any reasonable ground for 
Inferring that there may be a surplus or equity, that will Inure to the 
beneflt of gênerai creditors, or where there is any division of agreement 
among the lien creditors as to the method or tribunal of administration. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 321, 323.] 

2. Bankeuptct <@=211 — ^Liens — OoNixicTiNa Jubisdiction. 

In directing the trustée to tum over the property to the receiver, It 
was also error to direct the trustée to seek to intervene in the state court 
and hâve the valldity of liens determined, and to provide that he be 
afforded fuU opportunlty to contest such liens, and to reserve the rlght 
to take exclusive Jurisdiction and admlnister the estate, if the state court 
should deny the trustée the rlght to intervene, or the relief which he 
was dlrected to seek, as the action of judieial tribunals of compétent 
jurlsdietion cannot be so Indicated or requlred in advance, and, if the 
property should property be turned over to the state court, it should be 
tumed over wlthout réservation or condition as to the after judieial 
action of that court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323.] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of tlie District Court of the United States for the Northern District of 
West Virginia, at Wheeling, in Bankruptcy ; Alston G. Dayton, Judge. 

2 Ohlo Valley Bank Co. v. Mack (C. C. A. 6) 163 Fed. 155, 158, 89 C. C. A. 
605, 24 L. R. A. (N. S.) 184; Wabash Ry. Co. v. Compton (C. C. A. 6) 172 Fed. 
17, and cases cited at page 21, 96 C. C. A. 603; Deupree T. Watson (C. C. A. 6> 
216 Fed. 483, 485, 132 G. C. A. 543. 
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In the matter of the Mound City Goal Company, bankrupt. On pé- 
tition by the Union Electric Company and others to superintend and re- 
vise an order granting- a pétition of Nelson C. Hubbard and others. 
Reversed and remanded. 

Joseph R. Curl, of Wheeling, W. Va. (William Erskine and John C. 
Palmer, Jr., both of Wheeling, W. Va., on the brief), for petitioners. 
George A. Blackford, of Wheeling, W. Va., for certain respondents. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. The Mound Coal Company, J. C. McKin- 
ley, and Nelson C. Hubbard filed a bill of complaint in the circuit court 
for Marshall county, in the state of West Virginia, against the Mound 
City Coal Company and others, under which, on the 12th of October, 
1915, the Dollar Savings & Trust Company, one of the défendants to 
the bill, was appointed by the state court receiver of ail the property 
of the Mound City Coal Company. On the lOth of February, 1916, a 
pétition for involuntary bankruptcy was filed against the Mound City 
Coal Company in the District Court of the United States for the North- 
ern District of West Virginia, and on the 2d of March, 1916, that Com- 
pany was adjudicated bankrupt, and thereafter the Security Trust 
Company, a West Virginia corporation, was appointed trustée in bank- 
ruptcy. Thereupon the Dollar Savings & Trust Company, the receiver 
in the proceedings in the state court, voluntarily turned over ail the 
real and personal property of the bankrupt to the trustée in bankruptcy 
and the trustée took possession of the same. AU the creditors of the 
bankrupt proved their claims before the référée in bankruptcy. The ap- 
praisers appointed by the référée appraised the assets of the bankrupt 
estate at abôut $204,000. The claims secured by lien were found to 
amount to about $140,000, and the unsecured claims to about $75,000. 

Thereafter the receiver in the state court, the Dollar Savings & 
Trust Company, and the complainants in tlie state court proceedings, 
viz., Mound Coal Company, Nelson C. Hubbard, and J. C. McKinley, 
filed a pétition before the référée in bankruptcy, praying that ail the 
property of the bankrupt be returned by the bankrupt court to the re- 
ceiver in the state court, to be dealt with by the state court, viz., the 
circuit court of Marshall county. This pétition was refused by the 
référée in bankruptcy, and the petitioners thereupon filed a pétition 
praying the District Court to review and reverse the order of the réf- 
érée. 

On the llth of December, 1916, the District Judge filed his order 
reversing the order of the référée, and remanded the proceeding to the 
référée, with instructions to enter an order directing the trustée in 
bankruptcy to surrender up and deliver to the receiver in the state court 
ail the property of the bankrupt, and further directing the trustée to 
seek by pétition to intervene in the state court and ask that court to 
modify its decree, so as to provide that, before any sale of the property 
or any distribution of the proceeds of such sale be made, the validity of 
the liens thereon and tlie order of priority, may be determined, and to 
provide that the trustée in bankruptcy be afforded fuU opportunity to 
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contest the valîdity or extent of any and ail such liens, and to direct 
that any surplus funds arising from the sale or opération of the prop- 
erty, after payment of ail proper costs, charges, and expenses of the 
suit and the receivership, should be paid over to the trustée in bank- 
ruptcy. The decree of the District Judge further provided that the 
District Court of the United States reserved and retained the right to 
take exclusive jurisdiction of the bankrupt estate and administer it, 
and to stay the proceedings in the state court, if that court should deny 
to the trustée the right to intervene, or deny to the trustée the relief 
which the trustée was by the decree directed to seek in the state court. 

[1] The présent pétition before this court is to review and revise 
the action of the District Court, and to reverse its order of the 1 Ith of 
December, 1916. From the facts set out in the record it appears that 
the assets of the bankrupt estate exceeded its admitted lien debts by 
some $64,000. There is a claim of some $80,000 (additional to the sum 
of $140,000 allowed by the référée) to hâve a lien on the assets, but 
this daim was disallowed by the référée. In any event, it appears a 
very serions question whether this $80,000 be entitled to rank as a lien 
debt or a debt at ail. If its lien be finally disallowed, then there should 
be a f und of some $60,000 to be administered for the benefit of the un- 
secured creditors. Such being the case, it would seem that the bank- 
rupt estate should be administered by the bankrupt court. Where the 
admitted and uncontested liens on any part or portion of the bank- 
rupt estate clearly exceed the value of that property, so as that it is 
manifest that under no circumstances there can be any fund therefrom 
to be administered for the unsecured creditors, the courts of bank- 
ruptcy hâve exercised the discrétion of permitting the lien creditors to 
realize on their securities in their own way, either by permitting pro- 
ceedings already commenced in state courts for that purpose to proceed 
or by permitting the lien creditors to exercise any powers of sale they 
may hâve, or to initiate proceedings in any court of compétent juris- 
diction they prefer, to realize on their security. This bas been donc 
upon the theory that, inasmuch as in such cases the property really be- 
longs to the lien creditors, the bankrupt court is not required to burden 
it with the expense of an administration in bankruptcy, if the lien cred- 
itors prefer another method or tribunal for the administration. 

There is no reason why the property of a lien creditor should be un- 
duly burdened with the cost of an administration solely for the benefit 
of the gênerai creditors, nor will the bankrupt court ordinarily impose 
that burden on a lien creditor at the instance of a gênerai creditor, 
where it is manifest that the particular property is worth less than the 
liens thereon, or that there are no assets in excess of the liens. Where, 
however, there is any surplus, or any reasonable ground for inferring 
there may be a surplus or equity in the property, that would inure to 
the benefit of the gênerai creditors, or there is any division of agree- 
ment among the lien creditors entitled as to the method or tribunal of 
administration, it is usually the course of the bankrupt court, in pur- 
suance of its exclusive jurisdiction, to take charge of the liquidation and 
administration of the assets, because it is impossible under such cir- 
cumstances for the estate to be properly administered in more than one 
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tribunal. If the bankrupt court were to await the action of the state 
tribunals in ascertaining surplus assets and detemiining questions con- 
cerning the existence and rank of liens, the administration of the estate 
in the bankrupt court might lie in abeyance for an indefinite period — 
perhaps for years — bef ore the trustée in bankruptcy would receive f rom 
those courts the assets he should administer. 

This would be to subvert the spirit and purpose of the Bankrupt Act 
(Act July 1, 1898, c. 541, 30 Stat. 544), which contemplâtes and re- 
quires a speedy and uniform liquidation and administration. It is thus 
the duty of the bankrupt court, charged with the administration of the 
estate, to take charge of ail the assets under such circumstances, and 
détermine ail questions relating to them, and it is likewise the duty of 
ail other tribunals of othenvise concurrent jurisdiction to surrender 
possession to the proper court for that purpose. 

[2] The leamed judge who made the order in the court below was 
therefore in error under the circumstances of this case in directing the 
trustée in bankruptcy to turn over the bankrupt estate to the receiver 
in the state court. He was also in error in directing the trustée to turn 
it over loaded with the conditions that, if that tribunal denied the 
relief the trustée was directed to ask, then the United States court of 
bankruptcy reserved the right to take back the possession of the proper- 
ty. The action of judicial tribunals of compétent jurisdiction cannot be 
indicated or required in advance. If the property in question should 
properly be turned over to the state court, it should be turned over 
without réservation or condition as to the after judicial action of that 
court. 

The decree of the District Court of the llth of December, 1917, 
is accordingly reversed, and the cause is remanded to that court, to 
retain the possession of ail the assets directed in that decree to be 
surrendered, and to proceed with the administration of the bankrupt 
estate in due course of law. 

Reversed. 



In re SHELLX, 

MacEVOY v. E. & Z. VAN RAALTB, Ina 

(Clrcnlt Ck)urt of Appeals, Thlrd Circuit May 24, 1917.) 

No. 2179. 

1. Bankbuptct ®=3446 — Review — Pétition to Revise — Questions of Faot. 

On pétition to revise an order affirmlng a décision of the référée, a 
fact found by the référée must be accepted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 929.] 

2. Bankbuptct <g=140(l) — Peopeety Vesting in Tbustee — Bights of Thibd 

Peesons. 

A building contract provlded that, if the contractor refused or neg- 
lected to supply a sufflcieney of materlals or workmen the owner might 
provide them and deduct the expense from the amount of the contract, 
and that ail work and materlals dellvered on the premlses to form part 
of the Works would be considered the property of the owner and not be 

^=3For otber c(.seB see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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moved wlthout Its consent, but that the contractor should hâve the riçht 
to remove ail surplus materlals after the completlon of the work. When 
a pétition in bankruptcy was flled agalnst the contractor, materlals not 
yet Incorporated in the building were on the ground. Held, that the 
owner's right thereto under the contract was superior to the rlght of the 
trustée under the amendment of 1910 giving the trustée the status of a 
lien creditor as of the time the pétition is flled, as the lien of a creditor 
would hâve been subordlnate to the owner's rights. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig, §§ 198, 199.] 

Appeal from the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

In the matter of Oswin W. Shelly, bankrupt. On pétition by Clifford 
F. MacEvoy, trustée, to revise an order (235 Fed. 311) affirming a dé- 
cision of the référée in favor of E. & Z. Van Raalte, Incorporated. 
Order affirmed. 

Olcott, Gruber, Bonynge & McManus, of New York City (Harold 
Riegelman, of New York City, of counsel), for appellant. 
William S. Bennett, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This dispute arises upon the follow- 
ing facts: 

Shelly was a building contractor, and on November 3, 1913, under- 
took to erect a mill for $76,000 at Paterson, N. J., for E. & Z. Van 
Raalte, a corporation. Sections 4 and 9 of the contract are as follows : 

"Sec. 4. Should the contractor at any time during the progress of said work 
refuse or negleet to supply a sufflclency of materlals or workmen, the owner 
shall hâve power to provide materlals and workmen, after three (3) days' no- 
tice, in writing, being given, to finish the said work, and the expense shall be 
deducted from the amount of the contract" 

"Sec. 9. AU work and nraterials delivered on the premises to form part of 
the Works are to be considered the property of the owner and are not to be 
removed wlthout its consent; but the contractor shall bave the right to remove 
ail surplus materlals after the completlon of the work." 

The contract was duly recorded in the clerk's office of the proper 
county. On November 29 Shelly applied for a payment on account, 
and on December 2 received the architect's certificate for $3,000; 
this sum being paid him on December 5. Ten days later the pétition 
in bankruptcy was filed, and at that time materials appraised at $1,787.- 
52 were on the ground, but not yet incorporated in the building. The 
receiver (who is now the trustée) claimed the property as the baiik- 
rupt's, and a daim was also made by the Van Raalte Company on 
two grounds: (1) That the materials had already been paid for by 
the $3,000 ; and (2) that sections 4 and 9 gave them a right superior 
to the receiver's or the trustee's. By agreement the company used 
the property in completing the building, undertaking to pay its vahie 
to the trustée if the dispute should be decided in bis favor. The total 
cost of the building to the company was more than $79,000. The 
référée and the District Court decided in favor of the company, the 
court's opinion being reported in 235 Fed. 311, and in this proceeding 
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the trustée raises two questions : First, whether the company had paid 
for the materials in f ull ; and, second, whether his own title is better 
than the title of the company. 

[1] 1. The référée considered the question of payment to be imma- 
terial, and the District Court did not discuss it at ail. If the matter 
vvere important, we may note that the référée found as a fact (and in 
this proceeding the fact must be accepted) that of the property found at 
the date of bankruptcy only certain items valued at $666.60 had been 
on the ground when Shelly received the architect's certificate ; the rest 
having been delivered since that time. But we agrée that the décisive 
question is the second, viz. the eflFect of the contract, and to that we 
turn for a brief considération. 

[2] 2. Only a few words are necessary, for Judge Rellstab has come 
to a satisfactory conclusion, and we shall add little to what he has said. 
In our opinion the décision of this court in Duplan Co. v. Spencer (C. 
C. A. 3) 115 Fed. 689, 53 C. C. A. 321 (writ of error dismissed for 
want of jurisdiction, 191 U. S. 526, 24 Sup. Ct. 174, 48 L. Ed. 287), 
is controUing, and we shall confine ourselves to explaining why we think 
the amendment of 1910 has not impaired the force of that ruling as ap- 
plied to the facts now before us. A fresh examination of the Duplan 
opinion shows that the reasoning of Judge Gray took the following 
course : The relevant article there was more elaborate than the provi- 
sions in the présent contract ; but the object in both cases is the same, 
namely, to give the owner of the premises security for such advances 
as he may make, and the right to use the materials on the ground to 
finish the building. Under article 5 of the Duplan agreement, the 
materials thus brought upon the premises by the contracter and ap- 
propriated to the building were considered to be so far delivered to 
the owner as to make them a security for his advances. A quasi or 
qualifîed right of property therein, and a possession not inconsistent 
with the contractor's right and duty to incorporate them in the build- 
ing, resulted from their delivery and their appropriation to the build- 
ing. This being so, the security would bave been of little avail if the 
materials themselves could bave been taken away, either by an exécu- 
tion or by a trustée in bankruptcy. The effect of the contract was held 
to be that the materials thus brought upon the ground and appropriat- 
ed to the building were impressed with a charge or interest in favor of 
the Duplan Company consistent with the contractor's qualifîed owner- 
ship, but commensurate with the requirement that they should furnish 
security to the owner for the performance of the contract and for ad- 
vances made. 

In this view of the mutual rights of the parties, it was held that no 
unlawful préférence had been created by the advances that were made. 
There was no new and independent contract, but merely a récognition 
of the old contract and a furtherance and consummation of its intent. 
The court turned then to the contention of counsel for Spencer, the 
trustée, to the effect that, even all.iough this contract might be good 
between the parties and their immédiate représentatives, it could not 
bind bona fide judgment creditors, and that, as thèse could hâve levied 
upon the materials without regard to the contract, the trustée had ac- 



254 242 FEDERAL EBPORTEB 

quired an unqualified title therein. This contention was rejected as 
based on an erroneous assumption, and the court held that the property 
could not hâve been levied upon and sold under judicial process against 
the contractor, whether issued on gênerai grounds or on the particular 
ground that the possession of the Duplan Company was not sufficient 
to support its claim against the contractor's creditors. On the contrary, 
the court declared that the goods thus delivered upon the premises 
were sufïîciently in the owner's possession to protect the interest that 
resulted from the agreement; they were in the owner's possession as 
fuUy as they could be consistently with the contractor's right to use 
thera in the building. Materials thus delivered were notoriously in 
the qualified possession and ownership of an owner of the freehold, 
and the formai création of a charge or interest in his favor, or the 
making of a conveyance to him, would not require, or indeed permit, 
any further delivery or change of possession for the purpose of tak- 
ing the case out of the mischiefs aimed at by the statutes against f raud- 
ulent transfers. The contract between the parties was such that the 
contractor could not hâve disposed of the property in violation of his 
obligation under the building agreement, and he could hâve been pre- 
vented in equity from so doing; and it was also true that a creditor 
could not hâve seized the property in opposition to the right of the 
ov/ner. 

If this course of reasoning be sound — and it is the law of this court, 
from which we hâve no présent intention to départ — the Duplan Case 
rules the controversy in hand, and the amendment of 1910 has not 
given the trustée a right superior to the right of the Van Raalte Com- 
pany. Under this amendment, the trustée takes the status of a lien 
creditor as of the time the pétition in bankruptcy was filed (Border 
Nat. Bk. V. Coupland [C. C. A. S] 240 Fed. 355, — C. C. A. — ), 
and such a lien would have been subordinate to the owner's right. The 
essential features of sections 4 and 9 are the same as the features in 
the earlier décision, and the other facts do not materially difïer. We 
need not discuss situations that are not bef ore us ; our décision is re- 
stricted to the facts presented on this record. 

The order is affimaed. 
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JONES V. BAILET et aL 

(areult Court of Appeals, Thlrd Circuit. May 16, 1917.) 

No. 2212. 

1, B^ATJDTTLBNT CONVETANCKS ®=>57(4) — VALIDITY OF TBANSACTIONS — SOLVEN- 

CT OF GEANTOB. 

J., intending to glve hls grandson a lot in a tract of unimproved land 
and to bulld a house thereon for hlm, let a contract, on whlch $500 had 
been paid before J.'s death. He devlsed such tract, Including the lot, to 
T., hls son, the father of such grandson. His wife and chlldren arranged 
to hâve the house flnlshed at the expense of the estate, and after its 
completlon, at an additlonal cost of over $2,400, T. conveyed the lot to 
hls son. The lot was worth only $300 or less, and the transaction was 
In good falth and with no Intent to hlnder, delay, or defraud credltors. 
T. then owed no Personal debts and believed himself to be solvent, and 
tliere was no affirmative proof that he was not solvent; but subsequently, 
owlng to the fallure of enterprises In whlch he owned stock, he beeame 
unable to pay obligations on whlch he was security for others. Held, 
that the transaction would not be set aside, especlally as the house, con- 
stituting the principal value of the property was not equitably T. 's prop- 
erty. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. DIg. §§ 
150-152, 154.] 

2. Feaudulent Conveyances <g=>272 — Suits to Set Aside — Bubden or Peoof 

— Insolvenct. 

In a suit to set aside an alleged fraudulent conveyanee, the grantor's 
tnsolvency was a question of fact, and the burden of establlshing It 
was on plaintlfC ; the conveyanee belng prima f acle valid. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. DIg. § 
804.] 

AppeaJ from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by Samuel Bailey, Jr., and another, receivers of the Fédéral 
National Bank, against Samuel E. Jones. From a decree in favor of 
plaintifïs, défendant appeals. Reversed, and suit dismissed. 

Stephen Stone, of Pittsburgh, Pa., for appellant. 
John S. Wendt, of Pittsburgh, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. [1] In the court below, Messrs. 
Bailey and Loos, receivers of the Fédéral National Bank, filed a bill 
to set aside a conveyanee of certain real estate made by Thomas P. 
Jones, one of the défendants, to Samuel E. Jones, the other défendant. 
On final hearing that court entered a decree granting the relief prayed 
for; wherenpon the défendants took this appeal. The proofs in the 
case tended to shovir that James Jones was in his lifetime the owner of 
the ground in question, which was part of a considérable pièce of unim- 
proved land. He was a man of substance, and had announced his pur- 

€=3For other cases see same toplc & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexes 
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pose to give his grandson, Samuel E. Jones, who was a son of Thomas 
P. Jones, a lot out of said tract and to thereon build a house for the 
occupancy of his said grandson and his family. With that purpose in 
view, plans for the house were prepared, and a contract let by James 
Jones for the building. This building had so progressed under that 
contract that, when James Jones suddenly died, March 17, 1912, he had 
paid on account thereof some $500 before the contracter defaulted. 
By his will, made the year before, James Jones devised to Thomas P. 
Jones, the father of Samuel, the tract which included the lot on which 
the house was being built. After the death of the grandfather, his wife 
and children, knowing of the decedent's purposes, informally and as a 
family arrangement, agreed that the house should be finished at the ex- 
pense of the estate, which, of course, meant at their expense, with the 
understanding that Thomas P. should convey the lot to Samuel, on 
which they would construct the building. 

The original contracter having, as we said, defaulted on his con- 
tract, the executors of James Jones, in pursuance of the family ar- 
rangement, hired another contracter and made a new contract. The 
house was finished at an additional cost to the estate of over $2,400. 
There was proof tending to show that the lot on which the house 
stood was worth from.$250 to $300. Carrying out the family ar- 
rangement, Thomas P., on January 15, 1913, conveyed the lot to Sam- 
uel, and the deed was promptly placed on record. It is admitted that 
the above actions were taken in good faith, and the trial court stated 
that it "cannot find that he [Thomas P. Jones] was actuated by désire 
to hinder, delay, or defraud his creditors by making the conveyance to 
his son." It, however, held that Thomas P. Jones was insolvent at the 
time the conveyance was made, and that therefore the conveyance, 
without référence to its admitted honesty of purpose, was invalid 
against creditors. Such being the holding of the court below, it is 
apparent that its decree is based on the fact of the insolvency of Thom- 
as P. Jones when he made the conveyance. 

[2] This is a question of fact, and the burden of establishing it is 
on the bank for prima facie the conveyance is valid. We turn, then, 
to the proof s, to ascertain from them, and from them alone, whether 
the weight of them warrants the court's finding. In that regard we 
cannot but feel that there is a dearth of proof on that vital subject, 
and that possibly the court below, having had in charge the administra- 
tion of the numerous bankrupt and insolvent estâtes in which Thomas 
P. Jones, his business associâtes, and related companies were subse- 
quently involved, may bave quite unconsciously been led to the con- 
clusion that he was insolvent when this conveyance was made. The 
question of his insolvency is not discussed in the court's opinion, or 
the proof cited in support of the court's finding. Beyond the mère 
•statement that he was insolvent the only statement is that: 

"There is no doubt that, at the time of making the eonveyance, the saW 
Thomas P. Jones belleved that his financlal condition was better than it actu- 
ally was." 

We hâve carefully examined the entire record, and we are unable 
to find proofs of such facts as warranted a finding of insolvency. 
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Thomas P. Jones was a large owner of stocks in coal enterprises that 
were doing a large business, and his subséquent personal insolvency 
was due to the failure of such enterprises to refund accruing mortgage 
indebtedness. It is quite évident that dépression in the coal business 
about that time, rather than worth of the properties, led to the failure 
of the companies, and to the élimination of the supposedly large nieans 
Thomas P. Jones possessed. Clearly he was carried down, not by his 
inability to meet his personal obligations, for he had no personal debts 
of his own, and his obligations were whoUy as security for others. 
Nor were any of thèse secondary obligations created on the basis of 
his ownership of this property, for it will be observed his ownership 
of the property came to him by his father's will after thèse obligations 
were created. That he regarded himself as solvent the finding of the 
court virtually conceded, and that those who were closely allied to his 
affairs regarded him as solvent is shown by the fact that those interest- 
ed in his father's estate jointly contributed to the building of this house, 
thereby giving it the substantial value which alone makes it worth while 
to prosecute this suit, which in efifect takes, not the property of thèse 
défendants, but the property which the widow and other heirs of James 
Jones contributed to the grandson in order to carry out the wishes of 
James Jones. As we hâve seen, the proofs were that the bare lot was 
worth from $250 to $300. The $500 on an unfinished house added lit- 
tle to the value of the lot, and it formed such a small fractional part of 
Thomas P. Jones' property that in the nature of things its acquisition 
did not make him more, and its conveyance less, solvent. 

In view of thèse facts, of the lack of affirmative proof, and of the 
équitable considération that the thing of real value hère, to wit, the 
house, which was built under a new contract, with funds fumished in 
the main by the widow and heirs of James Jones, out of respect to 
the wishes of a deceased husband and father, and that such house was 
not built on the lot by Thomas P. Jones, and in that sensé was not 
equitably his property, we feel that both légal and équitable justice is 
done by dismissing this bill. 
242 F.— 17 
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BILLIPON V. ALBION VEIN SLATH CO. 

(Circuit Cîourt of Appeals, Third Circuit May 17, 1917.) 

No. 2223. 

Affsal and EIbbob ®=»1069(3) — Habuless Erbob — Communications with 

JtJBT. 

That, in a civil case, a wrltten question from the Jury, as to a point 
of law, was presented to the Judge, and answered by Mm In wrltlng af ter 
he had retlred to hls chamber, and not In open court, or In the présence ol 
the parties or thelr eounsel, was not ground for reversai, where no harm 
resulted, the auestlon and answer were preserved of record, and eounsel 
were promptly Informed of what had taken place, and glven an oppor- 
tunlty to except to the substance of the Instruction and the manner of 
giving it 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dlg. § 4139.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action by Donato FiUipon against the Albion Vein Slate Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Calvin F. Smith and Smith, Paflf & Laub, ail of Easton, Pa., for 
plaintiff in error. 

Frank P. Prichard, James Wilson Bayard, and John G. Johnson, ail 
of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The plaintiff, an adult subject of 
the king of Italy, suffered injury while at work in the slate quarry 
of the défendant, a Pennsylvania corporation. He was a rubbish 
hand, or ordinary laborer, and this had been his occupation for more 
than a year. The defendant's quarry was operated by gangs, each 
gang comprising four block men and (at the time of the accident) one 
rubbish hand. The quarry is an open hole, from which the rough 
blocks of slate are hoisted to the top of the ground by ropes or chains. 
After a block has been blasted out, it is tilted up by crowbars, and 
by wedges of iron or wood, so that the hoisting tackle may be fas- 
tened around it. Under small blocks the wedges are placed by the 
hand, which need not go f arther in than the edge of the block ; under 
large blocks, the wedges are pushed part of the way by the hand, 
and then a stick of some kind is used to push the wedge farther in, 
the workman being thus protected from injury in case the stone should 
slip or make some other unexpected movement. A rubbish hand îs 
a gênerai utility man, and is expected to do whatever the foreman of 
the gang may direct. The plaintiff's expérience had made him famil- 
iar with tlie work just described. His account of the accident was as 
follows: On July 31, 1914, a large block, several feet both in length 
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and in breadth, had been blasted out, and chains were about to be put 
around it. He was helping, and had inserted a wedge as far as pos- 
sible without putting his hand under the stone. But the wedge had to 
go farther, and he was afraid to use his hand for that purpose, telling 
the foreman that he wanted to get something to push the wedge. In- 
stead of consenting, the foreman ordered him to "Go ahead! Go 
ahead!" and he thereupon put his right arm under; the resuU being 
that the arm was so badly crushed by the sudden movement of the 
block that amputation was necessary. The court asked the jury to dé- 
cide whether the company had been neghgent, and whether, in -view 
of the plaintifï's testimony that he was merely obeying the foreman, 
his obédience was excusable — in other words, whether he fully under- 
stood the danger and acted with reasonable care. 

The plaintifï took no exception to the charge, the jury retired, and 
the court adjoumed for the noon recess. After the recess the court- 
room in which the trial had been held was occupied by another judge 
and another case, and Judge Witmer retired to his chamber. While 
the other case was proceeding, the jury sent a written question to 
Judge Witmer concerning the applicable rule of contributory négli- 
gence, and the judge returned a written answer. The question and 
answer were both preserved on the record, and the plaintiflf was after- 
wards allowed an exception to the instruction thus given, and also to 
the manner of giving it. The manner was objected to, on the ground 
that the question was asked and answered in the method described, 
not in open court, in the absence of the parties and their counsel, 
and without their knowledge or consent. The verdict was for the 
défendant. 

^y e need not discuss the quesHon and answer themselves ; they con- 
tain nothing of which the plaintiiï can properly complain, the answer 
being slightly more in his favor than the charge itself. The point 
chiefly insisted on now is the alleged error in failing to give the in- 
struction in open court. Upon this subject the fédéral courts hâve not 
yet passed, as far as we know, but numerous cases hâve arisen in the 
State courts, and hâve resulted in two divergent lines of décision. The 
authorities are collected in a note to North Dakota v. Murphy, 17 L. R. 
A. (N. S.) 609 (1909), and we see no need to add a prolonged discus- 
sion to the 50 or more opinions already in the books. Numerically, 
the opposing cases are fairly equal, and in weight of argument also 
there is little to choose between them. The décisions that foUow the 
earliest report — Sargent v. Roberts, 1 Pick. (Mass.) 337, 11 Am. Dec. 
185 — lay down the unbending rule that no communication should 
take place between a judge and the jury, except in open court and (if 
practicable) in the présence of counsel; and some of them hold that 
communications of only slight importance will furnish ground for re- 
versai, if they hâve been made in a différent place and a différent way. 
The other line of authorities accepts the rule as highly désirable, but 
not as unbending, holding that the circumstances of each case should 
be carefully scrutinized, in order to be sure that no harm has actually 
been donc, and that no harm is likely to be donc, by the kind of com- 
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munîcatîon that may be under examination in a given case. In our 
opinion this is the better view, and we give it our approval, confining 
the décision to the situation now before us, namely, an ordinary civil 
(not criminal) case, where the jury has asked a plain question in writ- 
ing conceming a matter of law, not a matter of fact, and where the 
judge has answered it in writing plainly and accurately, and noching 
else has occurred — the question and answer, moreover, having been 
preserved of record, and counsel having been promptly informed of 
what has tîiken place, and having been given the opportunity of ex- 
cepting to the substance of the instruction and to the manner of giv- 
ing it. In the case in hand we think it plain that no harm was ac- 
tually donc, and it is not easy to see how harm is likely to happen 
under precisely similar circumstances, where a question of law only is 
propounded and is accurately answered. We do not say that harm 
could never happen in the exchange of such a question and answer; 
the variety and complexity of human affairs are so great that the same 
act may hâve a différent quality if the atmosphère be différent that 
surrounds it; but, so far as we can see, harm is not probable. We 
agrée fully that modifications of established practice should be al- 
lowed with caution, and we see excellent reasons why every step in 
a trial up to the rendering of the verdict should be taken in open 
court, and (wherever practicable) in the présence of counsel also. But, 
after ail this has been said, we are stiîl brought to the question: Is 
there a compelling reason of policy why a trial fairly and accurately 
conducted must be always set aside, where such an irregularity has 
crept in, although it has done no actual harm, and is unlikely to do 
harm ? 

We do not see our way to answer this question in the afifirmative, 
and must therefore affirm the judgment 
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riRST NAT. BANK OF PITTSTON y. HOGGSON BROS. 

(Circuit Court of Appeals, Thlrd Circuit. June 7, 1917.) 

No. 2229. 

L Evidence <S=»382 — Documentart Evidence — Authentication — Discrétion 
op Court. 

In an action for architectural services, under a contract whlch provlded 
for payment based on the sehedule of charges Indorsed by the American 
Institute of Archltects, It was wlthln the trial court's discrétion, and 
net an abuse of Its discrétion, to admit a prlnted clrcular over the name 
of the secretary of such Institute, Identifled as its sehedule of charges, as 
against the objection that the sehedule should be proved by the minutes 
of the Society, as thls objection simply went to its authentication, and 
the question was one of incidental procédure and sufllclency of proof. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1658, 1659.] 

2. Evidence (@=242(5) — Admissions — Déclarations or Emplotés. 

In an action for architectural services, under a contract whlch was 
canceled pursuant to a provision thereln, évidence that a person in 
plaintiff's employ, who vlsited défendants for the purpose of negotiating 
a new contract, but not shown to hâve had anythlng to do wlth the set- 
tlement of the old contract, sald plalntifif's charge would be only $600, 
was properly excluded. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 898.] 

3. Appeal and Error ©=690(5) — Record — Questions Pkesented fob Bevibw. 

In an action for architectural services, under a contract whlch desig- 
nated its subject-matter as the additlonal items in connection wlth the 
altérations and additions to a bank building, where the plans and spéci- 
fications were not reproduced in the record, or produced before the ap- 
pellate court, it could not hold that error was committed In excludlng évi- 
dence that the plans and spécifications fumished were for a new struc- 
ture, and not for altérations. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. S 2902.] 

4. Appeal and Berob <g=»690(5) — Record — Questions Peesented por Review, 

The alleged error in overruling an objection to a question as not 
being cross-examinatlon cannot be revlewed, where the wltness' testl- 
mony in chief is not in the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 2902.] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania. 

Action by Hoggson Bros., a corporation, against the First National 
Banks of Pittston. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

B. R. Jones and Andrew Hourigan, both of Wilkes-Barre, Pa., for 
plaintifï in error. 

Morgan, Lewis & Bockius, of Philadelphia, Pa., James L. Morris, 
•f Wilkes-Barre, Pa., and Selden Bacon, of New York City, for de- 
fœidant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 
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BUFFINGTON, Circuit Judge. In the court below the Hoggson 
Bros., a corporate citizen of New York, brought suit against the First 
National Bank of Pittston, a corporate citizen of Pennsylvania, to re- 
cover for architectural services rendered under a written contract. 
The défendant admitted liability under the contract for services ren- 
dered to the extent of some $600. The plaintifï claimed for services 
rendered to the extent of $3,900. The case was tried by a jury, which 
found in favor of the plaintiff for the full amount of the $3,900 
claimed. On entry of judgment thereon, the bank sued out this writ 
of error. 

The proofs in the case tended to show the parties made a contract 
whereby the plaintiff agreed to fumish plans, spécifications, and archi- 
tectural services, to remodel defendant's bank building, and do the 
work for $30,000. By a later writing the plaintiff agreed "to exécute 
the additional items in connection with the altérations and additions 
to your bank building in Pittston, for the sum of $33,000, in addition 
to our previously accepted estima te. No. 9821, ail conditions of which 
are to apply." The contract f urther provided : 

"We agrée to allow you the privilège of cancellng the order at any tlme 
before the work Is begun, and, In the event of our not going on wlth the 
work, to accept as our rémunération a sum based on the schedule of charges 
endorsed by the American Instltute of Archltects." 

[1] In pursuance of such power, the défendant canceled the order 
and erected a new building on another site. The plaintiff was an un- 
successful bidder for such work, and thereafter sued for its fées as 
architect, as above stated. The défendant conceded it owed some $600 
for such fées, and alleged that this sum had been agreed upon between 
the parties when the order for the building was canceled. The ques- 
tion whether the $600 had been agreed on was submitted to the jury 
in a charge which is not complained of ; but the jury found for the 
plaintiff for the $3,900 claimed by it. The errors assigned in- 
volve rulings of the court in the rejection or admission of évidence. 
We find no error in thèse rulings. To prove the schedule of charges 
indorsed by the American Institute of Architects, plaintiff called the 
secretary of the New York chapter of that body, who was also a 
member of the national body and who produced a printed circular over 
the name of the secretary of the American Institute, and testified it 
was the schedule of the Institute's charges. It was objected that such 
schedule should be proved by the minutes of the society. The method 
of proof in such case is largely in the discrétion of a trial judge, and 
we are of opinion the fair bounds of such discrétion were not over- 
reached in this case. There is no prêteuse that the schedule of priées 
stated in this circular are not in point of fact what the Institute had 
established. The objection simply went to its authentication. The 
question was therefore one of incidental procédure and sufficiency of 
proof, and did not involve the real issue in the case, which was wheth- 
er the plaintiff had waived the rates and agreed to accept $600. 

[2] It is assigned for error that the court refused to admit the 
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déclaration of one Gwyer that the plaintiff's charge for its architec- 
tural service would be only $600. While Gwyer was in the plaintiff's 
employ, we find no évidence whatever showing any express authority, 
or any employment which implied a right, to make such statements or 
bind the pîaintiff thereby. He visited the défendants for the purpose 
of negotiating a new contract for another building on a différent site, 
and there is no proof that he had anything whatever to do with the 
settlement of the old contract. 

[3] It is contended that the court erred in rejecting the testimony 
of a witness who, it is alleged, would hâve testified that the plans and 
spécifications fumished by thç pîaintiff for the second contract were 
not for altérations, but for a new structure entirely. It will be noted, 
as quoted above, that the subject-matter of this second contract was 
by the agreement of the parties, designated as "the additional items in 
connection with the altérations and additions to your bank building 
at Pittston." Presumably the plans and speciiications complied witii 
this description — indeed, we are warranted in so regarding them, for 
the pîaintiff in error has not reproduced the plans and spécifications 
in the record, or produced them before us. We hâve, therefore, no 
ground for holding that error was committed by the court below in 
excluding this testimony of the witness that this second contract was 
for a new building, and not for altérations and additions, as the con- 
tract specified. 

[4] In the absence from the very abbreviated record before us of 
the testimony in chief of the witness Morgan, we are unable to say 
whether the court erred in overruling, as not being cross-examination, 
the question asked; and for a similar reason of the plans and spéc- 
ifications not being before us we are unable to détermine whether the 
plaintiff's proof s failed to make out a case for the jury. It scarcely 
need be said that this is a court of errors, and in the absence of an 
affirmative showing of error the judgment of the court below should 
be afîirmed. 

Finding no error in this record, we therefore affirm the judgment be- 
low. 
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DELAWARB, L. & W. R. CO. v. CONSALVO et aL 

(Circuit Court of Appeals, Thlrd Circuit. April 16, 1917.) 

No. 2221. 

Appkal and Ebror i®=>930(1) — Veedict — ^Asstjmjptions. 

Where, In a passenger's action for injuries, the position of each party 
as to the manner In whlch the accident occurred was supported by direct 
and positive testlmony, and this question was settled by the verdict in 
favor of plaintiffs, it would be assumed that the accident happened as 
claimed by plalntifCs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3755, 
3756, 3758.] 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by Marianna Consalvo and others against the Delaware, 
Lackawanna & Western Railroad Company. Judgment for plain- 
tiffs, and défendant brings error. Affirmed. 

Frédéric B. Scott, of New York City, for plaintiff in error. 
Wilbur A. Heisley, of Newark, N. J., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. About half past 9 o'clock on the 
evening of Sunday, August 9, 1914, the plaintiffs — Marianna Con- 
salvo and her husband in her right — with several friends were ap- 
proaching their destination at Morristown, N. J., on a passenger train 
of the défendant company. They were in the second coach, and retained 
their seats until the station was announced. The events from this 
point of time are in dispute. The railroad's account is that while the 
train was at the station a number of persons, including the friends 
of the plaintiffs, alighted safely and without hurry, and other persons 
entered the car. A reasonable and sufficient time having been given 
for arriving and departing passengers, the train started ; but the plain- 
tiffs had unduly delayed, and did not reach the front door of the coach 
until after the train had begun to move. Nevertheless they went out 
upon the platform, and the wife descended its steps, while her hus- 
band went down the steps leading from the rear platform of the 
first coach. Becoming alarmed, however, the husband and one of her 
friends warned Marianna not to get off, but to go on to the next sta- 
tion, whereupon she turned to ascend the steps, lost her balance, was 
draggeid some distance, and finally fell from the train and was se- 
verely injured. The railroad's contention is that she was not directed 
or invited by any one to get off at the time she made the attempt, and 
was not called upon to décide quickly between impending dangers, but 
was merely in the situation of a passenger who has voluntarily gone 
upon the platform of a moving train and is trying to alight, in order to 
avoid the inconvenience of being carried a few miles further. This 
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being so, she was guilty of contributory négligence, both at conamon 
law and especially under section 39 of the New Jersey Act of 1903 
(P. L. p. 666). 

The plaintiffs' évidence tended to prove that, when the train stcvp- 
ped at Morristown, they and their friends walked down the aisle while 
the train was at rest, their friends being in front ; that the plaintiffs 
went upon tlie platform, the husband going across to the first car 
and descending its steps, while the'wife started down the steps of the 
car in which they had been riding. While in thèse positions, the sig- 
nal was given and the train began to move ; the wif e was wamed not 
to get off, and turned to go back, but fell from the steps and was 
drawn under the train. The plaintiffs therefore contend that the train 
was at rest when they left their seats and went down the steps, and 
that the start was négligent, because they had not had a reasonable 
time to alight. 

An attentive examination of the record bas satisfied us that each of 
thèse positions is supported by direct and positive testimony, and that 
the case présents a simple question of fact, which has been settled by 
the verdict in favor of the plaintiffs. We must assume, therefore, that 
the plaintiffs were in the act of alighting and were rightfully on the 
platform of a train at rest, and from this point of view the questions 
sought to be raised by the company do not arise. 

The judge's instructions were clear and adéquate, and we find no 
errar to correct. 



THE HISPANIA. 
(Circuit Court of Appeals, Flfth Circuit April 2», 191T.> 

No. 28S8. 

Shipping <S=5l21(2) — Charters— LiABiLrrT of Vessel foe Damaob to Cakgo 
— Unseawoethiness. 

The temporary janmilng of the steering gear of a steamshlp, not due 
to any defect or négligence of the officers or crew, causing a collision wlth 
another vessel, held not to constltute unseaworthlness, which under the 
charter party rendered the ship Uable to the charterer for resultlng dam- 
age to the cargo. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. i§ 450, 451.] 

Appeal from the District Court of the United States for the Eastern 
District of lyouisiana; Rufus E. Poster, Judge. 

Suit in admiralty by the Planters' Steamshlp Company against the 
steamship Hispania; the Rolf Seeberg Ship Chandlery Company, 
claimant. Decree for claimant, and libelant appeals. Affirmed. 

The opinion filed in the District Court is as follows: 

This is a libel for damages to a cargo of bananas. Llbelants had chartered 
the steamshlp Hispauia for one or uiore trips between New Orléans and 
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Honduras. On January 2, 1906, whlle proceeding up tlie Mississippi river In 
charge of a pllot In a fog, she colUded wlth the steamshlp Dalton, lylng at 
anchor. The Hlspanla cleared herself and was run aground on the river bank. 
The cargo, eonslstlng entlrely of bananas, was transferred to barges and 
transported to New Orléans. The libel clalms damages for a total loss of 
cargo, beeause of Injury by veater and delay, and for expansés In connection 
with reshlpment. 

The Ubel allèges as a basls of the shlp's UablUty that she was unseaworthy, 
in that she had no blnnacle or blnnacle Ught ; that her two compassés varied 
more than 5 points; that she had no'telltale to Indlcate the position of her 
helm ; that her steering gear was defectlve ; and that her ground tackle was 
insufflclent and defectlve. The answer dénies any unseaworthlness as al- 
leged, and pleads staleness. 

Considering Oie friendly relations of the parties after the accident, the 
death of a materlal wltness, and the great delay In taking testlmony and 
brlnglng the case to trial, the plea of staleness Is not wlthout merlt, but I do 
uot conslder It necessary to pass on It In the vIew I take of the merits. 

It Is concluslvely shown by the évidence of the captaln, flrst othcer, and the 
pilot of the Hlspanla that the accident was caused solely by the temporary 
jammlng of the steering gear. This was unavoldable, was speedlly corrected, 
and was not caused by any defect, nor by any négligence of the officers or 
crew of the vessel. Thls did not constitute unseaworthlness, and under the 
terms of the charter the ship Is not Uable for the resultlng damage. 

The other allégations of unseaworthlness are not proved; but, had they 
exlsted, they would hâve had no bearing on the accident. The shlp had two 
compassés — one correct and In good order and properly lighted; the other 
not adjusted, not In use and not lighted. Just prior to the accident the 
pilot was in the rigging, where he could not see elther compass, and hls or- 
ders were belng properly executed by the officers of the shlp. Whether there 
was a telltale or not made no différence, as there was no doubt as to the 
t)osltiçn of the helm. When the anchor was let go, It was too late to brlng the 
shlp up In tlme to avoid the collision. 

The libel wlU be dlsmlssed. 

John D. Grâce, of New Orléans, La., for appellant. 
William Grant and William B. Grant, both of New Orléans, La., 
for appellee. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. We hâve well considered the évidence in this case, 
in the light of the briefs and additional briefs and supplemental briefs, 
and we find that the trial judge properly rendered a decree for the de- 
fendant. 

For the reasons given by him, the decree appealed from is affirmed. 
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JUNG V. SOCIÉTÉ ANONYME DE LA DISTILLERIE DE LA LIQUEUR 
BENEDICTINE DE L'ABBAYE DE FECAMP et al. 

(Circuit Court of Appeal8, Flfth Circuit April 30, 1917.) 

No. 2941. 

Teade-Mabks and Teade-Names <S=>95(3) — ^Unïaib Compétition — Imitation 
op Labels — Injunction. 

A prelimlnary injunction, restraining infringement of complainant's 
llquor label, should not be so broad as to preveut défendant fronl truth- 
fully stating on this label the ingrédients of bis liquor ; the statement be- 
ing so made as not to constitute an imitation of complainant's label. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 108.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Ruf us E. Foster, Judge. 

Suit in cquity by the Société Anonyme de la Distillerie de la Liq- 
ueur Bénédictine de L'Abbaye de Fecamp and others against Louis 
Emanuel Jung. From an order granting a preliminary injunction, de- 
fendant appeals. Modified and affirmed. 

William C. Dufour, H. Génères Dufour, Charles J. Théard, and Del- 
vaille H. Théard, ail of New Orléans, La., for appellant. 
Irving R. Saal, of New Orléans, for appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. From our examination of the case we conclude 
that the preliminary injunction was properly issued, but as its lan- 
guage may be construed to restrain ail use by the appellant of the 
words "Carduus Benedictus Herb," and as he has a right to make a 
truthful statement of the herbs from which his liquor is distilled, if 
the statement is not so made as to constitute an imitation of a label 
of appellees, the injunction will be amended by adding: 

"This injunction, however, Is not to be construed as preventing défendant 
from truthfuUy stating on a label that bis liquor is made from Oarduus 
Benedictus herbs; the statement belng so made as not to constitute an imi- 
tation of a label of appellees." 

The injunction issued in the case will be modified in this respect, 
and, as so modified, the decree is affirmed. 



GARLAND et al. v. QUINN. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1917.) 

No. 2991. 

1. Patents ©=328 — Infringement — Ligiit Conteoli,eb foe Automobiles. 
The Myers patent, No. 1,099,715, for a light controller for automobiles, 
consisting of a light bulb having one-half its surface silvered to reflect 
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the light against the mnln reflector, thns inoréasing the Intensity of the 
rays, with means for rotating the bulb from the driver's seat, so as to 
tum the rays so reflected in any desired direction, held not infringed by 
a device in which the bulb can only be manually turned or adjusted 

2. Patents <g=s>16i8(2) — Constbuction — Peoceedings in Patent Office. 

A patentée, who has acqulesced in the rullng of the patent office Umlt- 
Ing hls clalms by the inclusion of certain éléments, is estopped to clalm 
the broader construction, which he has abandoned. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 244.] 

3. CouHTS <®=3356 — Kecord on Appeal — ^Approval by Tbial Judge. 

The failure of an appellant to présent his statement of the évidence 
to the trial judge for approval, as required by equity rule 75 (198 Fed. 
xi, 115 C. O. A xl), will be disregarded (except as to eosts), where It 
otherwise appears that the transcript la complète and aceurate, and the 
décision on the merits would be the same, whether or not the testlmony 
is consldered. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937.] 

4. Courts ®=>,356 — Record. 

The failure of an appellant to state the évidence in the record on appeal 
in narrative form, as required by equity rule 75 (198 Fed. xi, 115 C. 0. 
A. xi), does not aflfect the appeal, but subjects him to the Imposition of 
costs. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio; John M. Killits, Judge. 

Suit in equity by Nelson J. Quinn against Edward Garland and the 
Fédéral Sign System Electric Company. Decree for complainant, and 
défendants appeal. Reversed. 

O. C. Billman, of Cleveland, Ohio, for appellants. 
Geo. E. Kirk, of Toledo, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of United States 
patent No. 1,099,715 to Myers, June 19, 1914, on light controllers. The 
device of the patent is specially adapted to automobiles ; its objects are 
to increase light intensity and decrease objectionable light dispersion. 
Thèse objects are accomplished by silvering the lower portion (about 
one-half) of the ordinary electric light bulb seated in the usual spheri- 
cal or parabolic reflector, whereby the light is projected from one side 
of the silvered part of the bulb, acting as a reflector, toward the oppo- 
site side of the main reflector, thus increasing the intensity of the rays 
which normally proceed from the light itself in the same direction. 
When the silvered portion of the bulb is in the usual lower position, 
the light is reflected therefrom upward to the main reflector and thence 
downward upon the road, and approaching drivers and pedestrians re- 
lieved from confusion due to blinding rays otherwise projected up- 
ward from the lower side of the main reflector. The patent also dis- 
closes a method whereby the lamp, having a rotatable stem mounted in 
the main reflector, may be rotated by the driver from the seat, and the 

<S=:3For otber cases see aame toplc & KEY-NUMBEB In ail K^-Nujnbered Dieests & ladexM 
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silvered and reflecting portion of the bulb adjusted "for such finding 
position as desired, as in turning corners." The patent contains five 
claims. The District Court held the fîrst, second, third, and fourth 
claims valid, and the second and third infringed, and as to the last- 
mentioned claims entered the usual interlocutory decree for injunction 
and accounting. Défendant alone appeals. The claims hère in issue 
are printed in the margin.^ 

[1] The alleged infringing device consists of a white semispherical 
light-reflecting adjustable shell, adapted to use by being manually press- 
ed into place upon the bulb, in such position as to shield its lower half . 
Claims 1 and 4 were held not infringed, because in the opinion of the 
District Judge each of those claims is limited to "the use of the silvered 
and immovable coating, as a nonreflecting surface on the incandescent 
bulbs." The second and third claims were thought to be infringed, 
because in the court's opinion broad enough to include the détachable 
shells, and because the shells were capable of adjustment on the bulbs, 
and when used in connection with parabolic reflectors were capable of 
downward reflection and forward projection, or latéral deflection, at 
the wil! of the operator. 

The alleged infringing device differs, however, from the disclosure 
of the patent in thèse respects : The electric light bulb is incapable of 
rotation in the socket of the main reflector except manually and after 
releasing a set screw which normally prevents rotation ; and it bas no 
means for adjusting, from the driver's seat, the bulb reflector and the 
main reflector relatively to each other, and thus for varying the direc- 
tion of ray projection. As used in the bullet headlight, which is the al- 
leged infringing use, this resuit can be accomplished only by manually 
opening the glass front of the headlight, manually releasing the set 
screw mentioned, and then manually turning the bulb in its socket; or, 
after releasing another séries of set screws securing the main reflector 
to the rim of the glass front, manually detaching the adjustable shell 
from, or turning it upon, the glass bulb, and readjusting it manually in 
the desired position. Manifestly the method first stated would be the 
natural one. This adjustment thus cannot be effected from the driver's 
seat or while "the automobile is in motion. The pivotai question is 
whether this capacity for manual adjustment responds to the call in the 
claims for "deflectable light-projecting means," "means for adjusting 
the reflectors relatively to each other," and "adjustment means for the 
light in varying the direction of ray projection." 

1 "2. Deflectable light projectinç means embodymg the comblnation witli 
a flrst projecting reflector of a light thereln havlng flxed therewith a second 
reflector dîrected toward the flrst reflector, and means for adjusting the re- 
flectors relatively to each other whereby a portion of the light field of the 
flrst reflector may be Intensified at the sacrifice of other portions of the liglit 
field of the flrst reflector." 

"3. Deflectable light projecting means embodying the comblnation witli a 
flrst projecting reflector, of a light centrally dlsposed thereln havlng flxed 
thereivith a reflector dîrected to reflect rays from the light toward one side of 
the first reflector, and adjusting means for the light for varying the direc- 
tion of ray projection whereby a portion of the light field of the flrst reflector 
may be intensified at the sacrifice of other portions of the light fleld of the 
first reflector." 
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[2] We are convinced that it does not, after careful considération 
of the spécifications, in connection with tlie Patent Office history of the 
application. The application encoiintered many difficulties ïn the 
course of ïts allowance. As originally presented it contained nine 
claims. The first five entirely omitted the éléments of deflectability, 
means for adjusting the reflectors relatively to each other, and for 
varying the direction of ray projection. AU five were rejected on réf- 
érence to the prior art. Claim 1 was subsequently allowed, and be- 
came présent daim 1, but only after the inclusion of the élément "and 
means for adjustably mounting the bulb for determining the latéral 
direction of the light field projection." Original claims 6 to 9 contain- 
ed référence to adjusting means. They were allowed, and became, re- 
spectively, claims 2 to 5, inclusive, but only after amendment, which in 
case of présent claims 2 and 3 consisted in the insertion of the words 
we hâve italicized in the claims as printed in the margin. Présent 
claims 1 and 4, as allowed, contained amendments of a somewhat simi- 
lar nature. It seems clear that the examiner regarded the inclusion of 
the éléments of adjustability, deflectability, and dirigibility as essential 
to the allowance of the claims ; that he would not hâve allowed them, 
except as they contained such éléments; that the applicant so under- 
stood, and consciously acquiesced in the express inclusion of such élé- 
ments. This being so, he is estopped to claim the broader construc- 
tion which he thus abandoned. Campbell v. American Shipbuilding 
Co. (C. C. A. 6) 179 Fed. 498, 103 C. C. A. 122; 20 Century Heating, 
etc., Co. V. Taplin, etc., Co. (C. C. A. 6) 181 Fed. 96, 104 C. C. A. 156. 
The claims plainly do not cover the mère use of a partially silvered or 
partially screened lamp (regardless of adjustability), whether such 
silvering or screening is intégral or nonintegral with the bulb, or 
whether nondetachable or détachable. 

We cannot think that a capacity for adjustment by manually remov- 
ing the shell from the bulb and manually replacing it in another posi- 
tion is the équivalent of the means for adjusting and deflecting within 
the proper interprétation of the claims in question. Such capacity for 
manual adjustment would be of little practical value. In our opinion 
the means called for by the claims are operative means ; înanual means 
are mechanical only. This conclusion is fortified by the décision of 
Judge Learned Hand in a case brought by this plaintiff for infringe- 
ment of the patent hère in suit (Quinn v. Faw [D. C] 235 Fed. 166), 
which has been afSrmed by the Circuit Court of Appeals for the Sec- 
ond Circuit. 

[3] A question of practice remains to be considered: The record 
does not show that the trial judge ever settled or approved the state- 
ment of the évidence (which was taken in open court), as required by 
gênerai equity rule 75 (198 Fed. xi, 115 C. C. A. xi) and the statement 
seems not to hâve been presented to the judge for approval. Further- 
more, the record shows a "lodging" but not affirmatively the actual 
nling, of the testimony with the clerk of the District Court, as pro- 
vided by the same rule, and on the argument in this court appellee urg- 
ed that the case was not properly before us. 

So far as appellee's rights are concerned, this suggestion is without 



SBA GtTLL SPECIALTT CO. V. HUMPHEET 271 

merit ; there seenis no reason to doubt that the transcript is complète 
and accurate ; it seems to hâve been treated as filed ; the ninth item in 
appellant's prsecipe for transcript is "the complète transcript of pro- 
ceedings at hearing on October 11, 1914"; counsel stipulated that the 
transcript of record on appeal should include only the documents, or- 
ders, and proceedings referred to in the prsecipe for transcript men- 
tioned, and that the complainant's two physical exhibits representing 
the "bullet headlight" and defendant's device should be sent up to this 
court; the clerk's certificate states that the transcript contains "full 
and complète copies of the papers enumerated" in the prascipe. 

[4] The rule relating to the putting of the testimony in narrative 
form does not seem to hâve been abused, for the testimony (one wit- 
ness for each party) consists of less than 26 pages, and it is not clear 
that réduction to narrative form would hâve been désirable ; but, if so, 
that considération could readily be taken care of in the award of costs 
(see our opinion In re General Equity Rule 75 and In re Our Rule 15, 
222 Fed. 884, 138 C. C. A. 574; Chesbrough v. Woodworth [C. C. A. 
6] 195 Fed. 875, 877, 887, 116 C. C. A. 465), and the objection was not 
suggested until the final hearing in this court. However, our conclu- 
sions on the merits would be the same, whether or not the testimony 
taken below is considered, for the admission of the Patent Office his- 
tory is covered by the stipulation of the parties ; the complète transcript 
of the same, as well as an abstract thereof, having been actually filed in 
the court below ; their présence hère is thus in no way dépendent upon 
the settlement by the trial judge of the testimony taken orally before 
him. In thèse circumstances, we think a déniai to appellants of recov- 
ery for the costs of preparing and printing the transcript of testimony 
so taken in open court (pages 19 to 44, inclusive, of the record) will 
satisfy the requirement of the rules, without injustice to appellee. 

The'decree of the District Court, fînding infringement of claims 2 
and 3, and awarding injunction and accounting with référence thereto, 
is reversed, and the record remanded to tliat court for further proceed- 
ings not inconsistent with this opinion. Appellants will recover their 
costs of this court, except the item above mentioned. 



SEA GULL SPEJOIAI/TY CO. v. HUIklPHRBY. 

HUMPHREY V. SEA GULL SPECIAI/TY CO. 

(Circuit Court of Appeals, Pifth Circuit. Aprll 28, 1917.) 

No. 3030. 

Patents <S=>219(2) — Licenses — Suit foe Royalties — Défenses. 

Where a contract glving a license under a patent contained no guaranty 
agalnst compstitlon by infringers, the fact of sueli compétition, through 
wMcli the licensee lost sales, Is no défense to a suit by the licensor to re- 
cover the agreed royalties. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 340.] 
@=3For otber cases see same topic & KEY-NUMBQR lo ail Kejr-Numbered Digeste & Indexes 
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Appeal and Cross-Appeal from the District Court of the United 
States for the Eastem District of Louisiana ; Ruf us E. Poster, Judge. 

Suit in equity by William P. Healy and the Healy Box Corpora- 
tion against the Sea Gull Specialty Company. Decree for complain- 
ants, and défendant appeals, with cross-appeal by T. F. Humphrey, 
trustée in bankruptcy of the Healy Box Corporation. Decree modified 
on cross-appeal. 

The f ollowing opinion was filed in the court below : 

In thls case défendant was uslng certain patented box-maklng machines 
unQer a llcense from plalntlfl and owed royalties. Another concem, using an 
Infringlng machine, Invaded Its terrltory and succeeded in taking away de- 
fendant's largest customer by underMddlng its priées. Défendant retained 
the machines, but declined to pay royalties, on the ground plalntifC was obli- 
gated to prevent compétition, and the loss on sales amounted to more than 
the royalties due. I sustained a demurrer to the jurisdiction of the court, 
and whlle the matter was pending in the Suprême Court on appeal the 
parties compromised and settled ail of thelr différences, except the question 
of the amount of royalties due. The judgment dismissing the blll was re- 
versed. 

The bill prayed for an injunction, for cancellatlon of the llcense and the 
retum of the machines, and for an accountlng. Those questions are now out 
of the case, but the question as to the royalties is betore me. Had the de- 
fendants' territory been invaded by a licensee of plalntifif, or by one allowed to 
Infrlnge by connlvance of, or agreement with, plalntifC, a différent question 
might be presented. The llcense did not guarantee défendant against loss by 
the compétition of Infrlngers. The subséquent correspondence did not amend 
the contract, or create an estoppel to clalm royalties already eamed. The 
greatest right défendant could hâve exerclsed under the circumstances was to 
abandon the contract after notice to plalntiff and its faUure to vigorously 
prosecute the infrlngers, but that course was not adopted. 

There vnll be a decree in favor of plalnttCf for $3,786.18 and for costa. 

James E. Zunts, of New Orléans, La., for appellant. 
Chas. Rosen, of New Orléans, Éa., and Henry B. Gayley, of New 
York City, for appellee. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

FER CURIAM. None of the assignments of error in the appeal 
are well taken. Cross-appellants should hâve their award for dam- 
ages for infringement increased by the addition of an amount equal 
to interest at 5 per cent, from judicial demand to judgment. 

The decree will be so amended, and, so amended, will be affirmed. 
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MEUEBR STEEL BARREL CO., Inc., v. NATIONAL ENAMELING & 

STAJMPING CO. 

(District Court, E. D. New York. April 12, 1917.) 

1. Patents <S=»328 — Validity and Infmngement — Steel Babrkl. 

The Young patent, No. 891,8Î>5, for a métal or steel barrel wlth the body 
and head united by a fluld-tlght soldei-less point, was not anticlpated and 
discloses patentable Invention. Olaims 1 and 3 also held Infringed, and 
claim 2 not Infringed. 

2. Patents <g=>239 — Infringement— Addino Unnbcessakt Parts. 

The addition of a well-Unovvn or unnecessary step will not avoid In- 
frlngement, even though the addition is clainïed as an improvement. 
[EM. Note.— For other cases, see Patents, Cent. Dlg. §§ 377, 378.] 

In Equity. Suit by the Meurer Steel Barrel Company, Incorpo- 
rated, against the National Enameling & Stamping Company. On 
final hearing. Decree for complainant. 

Emery, Booth, Janney & Varney, of New York City (Robert S. 
Blair, Frederick L,. Emery, and Melvin G. Palliser, ail of New York 
City, of counsel), for plaintifï. 

Guggenheimer, Untermyer & Marshall, of New York City (Louis 
Marshall and A. V. Cushman, both of New York City, of counsel), 
for défendant. 

CHATFIELD, District Judge. The plaintiff charges infringement 
of patent No. 891,895, granted July 30, 1908, to Frank E. Young, on 
an application dated April 27, 1907. Young assigned the patent to the 
Brooklyn Range Boiler Company, a New York corporation. In 1913 
the plaintiff company was incorporated for the purpose of manufac- 
turing under this patent, in connection with other work, and received 
an assignment from the Brooklyn Range Boiler Company, which was 
dated and delivered on the 31st day of December, 1913, but was not 
recorded until August 11, 1915. 

The défendant is a corporation with a large plant in the Eastern dis- 
trict of New York, which performed, under contract, for the plaintifï, 
part of the work upon the material for the barrels constructed and sold 
by the plaintiff during the years preceding 1914. The défendant th'us 
had in its factory some machinery which was built or had been adapted 
to the needs of barrel making, and, when the plaintiff transferred its 
work to its own factory, the défendant installed other machinery and 
proceeded to place upon the market barrels, which it now seeks to 
justify as properly compétitive, in a commercial sensé, with those of 
the plaintiff, and which it dénies are an infringement of the Young 
patent. 

[1] The patent in suit is stated in the spécifications to relate — 

"to métal or steel barrels or similar réceptacles in whleh the heads, formeu 
separately from the body, are secured to the latter in such manner that a 
fluld-tight réceptacle is provided; this being accomplished In an improved 
manner by means of a malléable iron clamplng ring." 

®=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
242 F.— 18 
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There are several fundamental or obvious propositions, based upon 
the prior art, which must be stated in order to consider the disclosure 
of the earlier patents and the scope of the claims of invention by 
Young : 

Thèse steel barrels are cylindrical and of uniform diameter. The 
joint between the head and side of the barrel (like that in a wooden 
barrel) is completed by the clamping pressure of a hoop or ring, which 
is forced upon and around the chime of the sides of the barrel. The 
métal barrel seam must be air and liquid tight, and this object is to 
be attained without the use of solder in the art with which we are 
concemed. The hoop or metallic ring must be held on by some 
clamping force, to replace the nails in the ordinary wooden barrel 
hoop, and must subject the joint to some wedging action to take the 
place of that provided by the increase in diameter in the ordinary bar- 
rel as the hoop passes on toward the center of the barrel. The prior 
art shows that the joint itself, from the standpoint of being liquid or 
air tight, and from the standpoint of strength, whether it be stifïened 
by its form and shape or actually reinforced (that is, armored) by 
additional métal, was a feature old in analogous arts and old in the 
making of metallic barrels, so far as the gênerai propositions of thèse 
constructions are concerned. 

The language of the plaintiflf's patent is simple, and, aside from 
one literal error in claim 2, is not open to much dispute as interpreted 
by the experts in the case. The patentée states that his construction — 

"does not require the formation of a recess In the slde wall of the clamping 
ring, for the purpose of formlng a shoulder, which cannot ordinarily be of 
very great depth without m.aterially Increaslng the thickness of the ring, 
which is tmdeslrable, and which, moreover, does not permit of the folding of 
one member around the folded métal of the other member, so as to efEectively 
Interlock thèse two members, independently of the clamping ring." 

The recess, into which the métal of both the side and the head of 
the barrel is forced, créâtes the shoulder of the prior art, referred to 
by Young, by the change in diameter. The bent-over portion must 
be puUed out straight in order to efïect the release of the métal from 
the recess. It is évident that, if the clamping ring is to be made with 
any considérable strength or armoring power, it must présent sufiScient 
métal to contain the recess. It is also évident that tightness (both for 
liquida and air or gas) and the durability of the seam will dépend up- 
on the amount of compression and of compressed surface which is 
fumished in the seam, if no solder or adhesive material be used to 
accomplish that resuit. So, as Young says, he seeks to save material 
in the clamping ring, and to avoid the difficulties presented in rolling 
up or folding over each other the head and side into a seam and then 
forcing the seam over the shoulder of the groove or recess, by using 
the seam as the shoulder about which the clamping ring is rolled down. 

It is évident from the prior art that the exact shape of this shoulder, 
or form in which this seam is rolled up, or the number of folds made, 
or the précise order of the varions thicknesses which comprise the 
fold, would not limit the patentability of this idea of so clamping the 
seam as to roU the malléable métal into a gas and water tight joint, 
while fumishing the protecting armor and the locking or clamping fea- 
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ture of the hoop of métal. By folding over the side of the barrel, 
Young presented a shoulder witii two thicknesses of métal at the lower 
edge of the seam. One thickness from the head was added to this 
by bending the flange of the head of the barrel over the folded side. 
He carried the flange far enough around so that it not only entered 
into the formation of the shoulder, but was bent under the folded parts 
of the side of the barrel to tighten the seam. He then carried the 
ring of his chime hoop or clamping ring entirely around the seam 
with which he had thus formed the shoulder on the outside of the bar- 
rel, and bent this flange of tlie metallic clamping ring sharply under 
this so-called shoulder in the manner indicated in the drawing. 
The claims of the patent are as f oUows : 

"1. A barrel or réceptacle comprlslng a body and a head imited by a fluld- 
tight, solderless joint, sald body and head being bent one upon the other to 
form at least four thicknesses of métal, thereby to form a shoulder made up 
of at least two thicknesses of métal, and an annular malléable clamping ring 
havlng a bendable locklng flange overlapplng sald bent portions, wlth its free 
end bent at an abrupt angle to such flange, so as to overlap said shoulaer, 
thereby posltlvely to loek said bent portions wlthln the walls of said ring. 

"2. A barrel or réceptacle comprlslng a body and a flanged head united by 
a fluld-tight, solderless joint, said flange and head belng bent, one upon itself 
a plurality of times, and the other upon such bent portions to fonn flve thick- 
nesses of métal, and thereby forming a shoulder made up of three thicknesses 
of métal, and an annular malléable métal clamping ring having a bendable 
locklng flange, wlth its free end bent at an abrapt angle to such flange, so 
as to overlap such shoulder, thereby posltlvely to lock said bent portions with- 
in the walls of said ring. 

"3. A barrel or réceptacle comprlslng a body and a flanged head united by 
a fluid-tight, solderless joint, said body haviug a part bent upon itself, and 
sald flange being bent around such bent portion of the body and forming 
therewlth a shoulder located exteriorly of the barrel, and a malléable métal 
clamping ring having a part thereof located Interiorly of and In parallelism 
with the flanged head, and a bendable locklng flange located exteriorly of and 
in parallelism with the bent portions of such head and body, with its free 
end bent inwardly at an abrupt angle to such flange, so as to overlap such 
shoulder, thereby posltlvely to lock sald bent portions and body wlthln the 
walls of said clamping ring." 

Claim 2 differs from claim 1 only in the additional thickness of 
métal in the shoulder, and in stating that the side is bent upon itself ; 
while claim 3 says that the body is bent upon itself, and that the hoop 
or ring is to hâve parts "in parallelism" with the flange of the head 
and with the rolled-up seam, while reaching around tlie seam far 
enough to be bent under and to clamp or lock the seam with a closing 
up or tightening force. 

From 1908 to 1913 the Brooklyn Range Boiler Company manufac- 
tured its sheet métal into cylinders, stamped or eut out the sheet métal 
disks for the heads of the barrels, and formed the hoops or clamping 
rings from channel iron bars. AU of the parts were then galvanized, 
and the heads embossed with the name and device of the customer 
ordering barrels, by the défendant in its factory. The évidence shows 
that the défendant company and its workmen were familiar with the 
gênerai style and construction of the so-called Young or Meurer barrel, 
and some of the witnesses testify that the chime ring of the gênerai 
type used by the plaintiff, and of the type first placed on the market by 
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the défendant, were referred to in the factory as the Young or Meurer 
chime. The latter statement is denied by the défendant, but it is ap- 
parent from the record that before the time of the formation of the 
Meurer Steel Barrel Company, and soon after the Brooklyn Range 
Boiler Company ceased to hâve part of the work done in the defend- 
ant's factory, the défendant placed upon the market a steel barrel, of 
which a sample has been sufficiently identified as purchased in May, 
1913, and marked in court as "Defendant's Exhibit 8," or "Barrel A." 

Some of the witnesses for the défendant testify that this particular 
form of barrel was unintentional, and the resuit of the use of blanks 
for the barrel heads on which the flange was too narrow ; that is, the 
material did not extend far enough to bend around the folds of the 
barrel side and to be tucked up under or within that fold. The défend- 
ant claims that this particular exhibit was the resuit of some unno- 
ticed failure to turn out a perfect barrel. The record, however, shows 
that a great number of such barrels were placed upon the market, and 
it would appear that, during the years from 1912 to 1914, the défend- 
ant made and sold barrels of this gênerai type, and with a chime ring 
substantially like that of the patent in suit, as applied in the commer- 
cial form of barrel in the plaintiff's output. 

At some time during this period from 1912 to 1914, the attention of 
the défendant was called to the possible charge of infringement, and 
particularly by a letter dated June 16, 1913. The défendant then 
denied any actual infringement, or intent to infringe, and soon after 
described the form of barrel which it was then manufacturing, and 
which it has since sold, and about which the principal issue in this case 
turns. When Young applied for his patent, his application was re- 
jected upon the patents to Booth, No. 516,073, of March 6, 1894; 
Scaife, No. 6,391, reissued April 20, 1875; Hardie, March 6, 1906, 
No. 814,375 (which is not shown in the présent record); and a patent 
to Reynolds, No. 621,540, March 21, 1899. 

The patent to Booth covered a hot water boiler for stoves or ranges. 
It showed a seam formed by bending over the side of the boiler, 
around the flange of the head or end of the boiler, and the clamping 
of a métal ring, which extended over and down on both sides of the 
seam or fold just described. It is évident that the pressure, as well 
as the tendency to leak, in a boiler of this sort, would come from 
the inside of the boiler. The ring was expressly stated to be U-shaped 
in section, and to be bent underneath the turned-over flange of the 
side of the boiler, so as to enable the thin metallic end or head to the 
boiler to resist the pressure occurring at the joint, without the use of 
heavier material in the sides and ends of the boiler itself. Booth, 
however, planned to use solder in making a tight joint, and was not 
concerned with the problem of furnishing gréât résistance to an ex- 
ternal force exerted against the head of the boiler. It is évident that, 
if the boiler were filled with water under pressure, the strain would be 
in gênerai in the opposite direction. 

The Scaife patent, which was nearly 20 years older, described a 
sheet iron keg for coal oil, in which the chime (or chine as Scaife 
called it) was formed by overlapping and rolling up the sheet of métal 
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forming the sides with the sheet of métal forming the head. Scaife 
was not concerned with an absolutely water-tight joint under pres- 
sure, nor with the question of a joint furnishing great power of ré- 
sistance, and his patent, so far as we are concerned, teaches only the 
gênerai idea that a lapped seam, of the type used in many of the pat- 
ents of the art prior to Young, could be formed from sheet métal, 
and would be sufficiently strong to serve as the edge or chime by 
which the keg could be easily handled. 

When we consider the Reynolds patent, we hâve passed over much 
of the prior art, and must at once notice the statement by Reynolds 
that his improvement is applicable to — 

"ail kinds of réceptacles or réservoirs and metallic packages, In which the 
drum or body is provlded with one or more heads — such, for instance, as pre- 
serving cans, barrels, pails, range boilers, and many other articles toc numer- 
ous to mention." 

The plaintiff seeks to disregard the efîect of much of the prior art 
by pointii:g eut that the patents relate to pails, coal hods, range boil- 
ers, and other articles, which are not barrels. But in Reynolds we 
hâve the plain statement by that patentée, whom Young was using as 
the basis of his own improvement, that thèse objects are within the 
scope of the Reynolds patent. The plaintiff's contention is not of 
great importance in this case, for the patents referred to described 
ideas that were old and unpatentable as such at the time of the Young 
application. The validity of the Young patent does not dépend upon 
its novelty in thèse respects, and their analogy and application to the 
issue must be admitted. 

In a patent to Eruson, No. 132,895, November 12, 1872, we hâve, as 
was shown in Scaife, a flange or edge produced at the bottom of sheet 
métal ware, requiring no solder for dry substances, and formed by the 
folding over of the side, around the rolled-up flange of tlie bottom of 
the vessel. Bruson also shows a groove or notch at the point where the 
bottom comes in contact with the side, and into which the bottom is 
forced and held by the pressure of the folded over flanges. This idea 
was applied to barrels in the Caird patent, No. 473,495, April 26, 1892, 
and Caird shows a number of forms of rolled-up or folded seams, 
about which he shrinks a metallic hoop in order to make a water-tight 
barrel. 

It might be noted that the Wilson patent, No. 24,772, of July 12, 
1859, reissued January 6, 1863, as No. 1,383, shows the bent-over or 
folded metaUic seam formed by the use of a mandrel, but not making, 
as in Scaife, a chime ring to the keg or barrel. 

On January 29, 1889, patent No. 397,047 was issued to Barrath, for 
coal hods, in which the folded-up seam of the Wilson powder keg was 
used to form the bottom seam of the coal hod. A flange or standard 
for the coal hod was furnished by adding a circular sheet of métal, 
which lapped into the seam from the opposite direction to that of the 
sides of the hod, and which was folded up so as to make a stifif joint 
without the use of solder. 

On January 8, 1896, a patent was granted to A. V. Trust, No. 532,- 
1 1 7, for a wash boiler, in which he evidently intended to provide a 
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tight joint by the use of solder, but whîch, like the Barrath coal hod, 
was raised from the surface of the stoveby the bead or rolled-up seam 
made with the flanges of the side and of the bottom. Trust placed 
about this rolled-up seam a sheet of thin métal, which he crimped in on 
each side above the projecting flange. This outside ring added some 
strength as well as protection, but did not render the joint impervious 
to water, nor greatly increase its résistance to pressure, and would not 
anticipate the use of a metallic chime ring upon a barrel. It must also 
be noted that the wash boiler is not circular, and the protecting ring is 
not shaped, nor of such weight as, to resist heavy blows, and can be 
distorted in a far différent way than the chime ring of the circular bar- 
rel. 

On July 10, 1900, one J. E. Bymes obtained a patent. No. 653,439, 
for the insertion of a sheet of anti-rust material inside the bottom of a 
pail or other vessel, but with the fiange projecting between the flange 
of the bottom and of the sides, so as to be rolled up into the seam, and 
thus to présent the surface of the anti-rust material in the form of a 
thin sheet, which was f astened in place by embodying it in the beading 
or edge of the vessel. This teaches no more than the Trust patent, or 
any of those patents of the prior art, as to the possibility of folding up 
a pièce of métal in a seam or beading, so as to hold it in place and form 
the beaded rim by the folding up of the sheets of métal. 

The next patent was issued upon the 16th day of March, 1880, No. 
225,499, to F. A. Walsh, and hère a new idea entered in. Walsh used 
a thin sheet of métal, like the Byrnes anti-rust sheet, to act as a tem- 
porary or thin cover to a paint can or such réceptacles, with the idea 
that this cover could be easily punctured or removed, and yet would 
render the vessels tight until their contents were dcsired. In order to 
secure this rèsult, Walsh placed over the thin sheet of métal a ring for 
receiving the cover and with a projecting flange, which was bent around 
and tucked under the fiange of the thin sheet, and also under the side 
of the can, thus fastening the side, the thin top, and the ring together 
in the bead or rim. Walsh thus made out of this tin beading a struc- 
ture in which he had the side, the flange of the top, and the overlapping 
or projecting rim, which was bent around and tucked up into the seam 
in such a way as to bind the parts together sufEcicntly to meet the needs 
of a paint can, and to show the possibility of making a fluid-tight joint, 
under ordinary pressure, by the roUing up of thin métal into a beaded 
seam. He may bave contemplated the use of solder, if necessary. 
But he does not show a chime ring in the sensé in which we find that 
idea used when we comc to the Reynolds patent. Walsh merely makes 
use of the old ideas of the tucked-in seam and of folding flexible metal- 
lic sheets about other folds, to form a shoulder. He tucks in his out- 
side sheet, so that it is of itself made a part of the joint, instead of 
crimping it around, as was well known in the prior art. He thus makes 
his joint tight, and illustrâtes the possibilities of folding up tlie parts 
into a seam. 

This idea is more plainly illustrated in the Patterson patent. No. 
674,305, May 14, 1901. Patterson makes an improvement for metallic 
containing vessels, such as cans, by forming an air-tight joint between 
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the vessel and the cover. Patterson states that the idea of bending the 
edge of the cover undemeath a shoulder formed by the beaded edge of 
the can was old, and he therefore does not bend or tuck the edge of the 
cover under the beading on the side of the can, but leaves it fitting 
down over this beading, and then at a number of points around the 
sides has flexible wings, which can be crimpled or bent under, so as to 
tighten the joint. 

The next step was the application of thèse ideas to the needs of a 
metallic barrel, and resulted in the Reynolds patent, No. 621,540, 
March 21, 1899, which has been quoted above with respect to its de- 
pendence upon the prior art. Reynolds describes an improvement in 
the means for locking the head to the drum or body of the barrel, and 
also in the reinf orcing means by which he secures the required strength 
at the joint or chime ring. The Reynolds barrel was cylindrical in 
form and had a malléable iron chime ring, with an outstanding flange. 
This ring was to be placed inside the flange turned up around the head 
of the barrel, which in turn was inside the flange of the barrel side. 
The malléable iron flange of the chime ring was forced down against 
the outside of the barrel, and thus the flanges of the head and side were 
pressed into a recess on the inside of the chime ring. As ail of the ma- 
terial was malléable or ductile, the diameter of the barrel side and 
head, when forced into the recess, was thus reduced, and the flange 
of the chime ring came to rest against tlie shoulder formed where the 
side was pressed into tliis recess, in such a way that the outer surface 
of the chime ring presented a circumference equal to that of the out- 
side of the barrel. 

Reynolds thus, by mère compression and réduction of diameter, join- 
ed together the head and the side, and bent over the flange of the chime 
ring in the same way in which the hoop upon an ordinary wooden bar- 
rel presses the outside rim of the head into the groove or recess in the 
sides of the barrel, and thus f orms the outside or protecting hoop which 
in the old Caird patent, as in wooden barrels, was provided by shrink- 
ing on an external hoop. But Reynolds obtained also the protecting 
rim presented in wooden barrels by the edge of the wooden hoop, or, 
as shown in the Booth range boiler patent, by the métal of the U- 
shaped ring. But, more than this, he fastened the hoop in place by the 
résistance of the hoop against the shoulder formed when the edges of 
the head and sides were reduced in circumference and brought into the 
recess of the chime ring. When the flange of the ring was pressed 
down into place, this shoulder could not be straightened out without 
breaking the chime ring, unless such great pressure was used as to 
forcibly draw out, over the larger diameter of the shoulder, and from 
the frictional contact of the parts, either the side or the head of the 
barrel. Such withdrawal could not be accomplished from the outside 
of the barrel by any ordinarily expectable accident or blow. But Reyn- 
olds, in addition to this, secured a fluid-tight joint by the pressing to- 
gether of the malléable or ductile parts which were subjected to the 
strain presented when the flange of the chime ring was bent into place. 
This Reynolds patent proved to be commercially practical and appar- 
ently valuable. 



280 242 FEDERAL BBPOETEB 

In 1906 à patent was published in France, upon the 6th day of July 
(for which an application was made in the United States on the 18th 
of January, 1907, but upon which tlie patent was not issued under No. 
1,017,427 until February 13, 1912, and which, therefore, is not an an- 
ticipation), by which one Le Febvre combined the shrunk-on hoop of 
Caird with the projecting rim of the prior art, in order to form a joint 
sufficiently protected for the purposes of a metallic barrel, with rolled 
up or f olded over seam. The Le Febvre patent, however, involves 
other features in the formation of the barrel, and, even if it were early 
enough to be an anticipation of Young, shows no improvement over 
Reynolds in the direction in which we must travel in order to get to 
the Young patent. 

Young States in his spécifications that in order to form the shoulder 
(the necessity for which was well known) he desired to avoid the extra 
thickness required for the recess in the ring. He also wished to avoid 
the necessity of clamping the chime ring by an extra bend in the lower 
part of the chime ring and next to the head of tlie barrel. In Reynolds 
the chime ring does not project, so as to form the surface upon which 
the barrel roUs. The outer surface of the Reynolds barrel side is flush 
with the chime ring. In Young the outer surface of the chime ring 
forms a hoop, and the inner surface of the chime ring may be straight 
(i. e., flat) or bent. It is in ail cases parallel to the inner side of the 
flange of the barrel head in the part between the head itself and the 
rolled up seam. 

There would be no patentable novelty in thickening the material 
of the Reynolds chime ring, so that the surface on the inside or toward 
the center of the barrel would be flat. Such a ring would merely use 
extra, métal, and would not give protection to the seam against blows 
from the outside. Young sought to obtain this protection and a 
tight seam, while making his chime ring of a flat pièce, which would 
not require the extra rolling for the formation of the recess and 
would save métal. 

The testimony in this case shows that in the defendant's factory 
in 1913, when a change was made from the earlier form of chime 
ring, the material on hand was prepared for use by rolling a recess 
into the malléable bars then on hand, until material of this shape could 
be supplied, with the recess constructed at the rolling mill. This 
material began to be used in November, 1914. 

Young created the shoulder, which he recognized was necessary, 
by rolling up the side of the barrel and folding around this the flange 
of the head, so as to make the beaded rim and the interlocking seam 
shown in the tin réceptacles of the prior art. He thus produced a 
seam which, when made of malléable sheet iron, would of itself be 
strong enough to resist ordinary strains and might be water-tight. In 
other words, he then had the seam of the Byrnes anti-rust vesseî 
and that of the Scaif e coal oil barrel, but with a slightly différent form, 
of fold in the beading. No novelty was presented by the mère form 
of the fold. But in his claims he describes différent thicknesses of 
métal forming this fold, as différent embodiments of his way of cre- 
ating the shoulder which, as has been said, he recognized must be près- 
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cnt if the chime ring was either to be locked on or to furnish any 
clamping efïect with respect to the seam itself. He secured this 
clamping effect, and locked the chime ring on, by carrying over the 
outstanding flange and forcing it around the beaded seam and then 
bending it sharply in against the side of the barrai. He then had the 
old idea of the beaded rim, which was capable of being compressed, 
when made out of malléable métal, into a water-tight joint. He used 
the old idea of a shoulder, which, by the interposition of a ring of 
larger circumference, would prevent the straightening out of the 
métal flange or seam, after it had been drawn into the smaller diame- 
ter. He reinforced the résistance to the stripping off of the métal 
which formed the smaller ring, and absolutely prevented the pulling 
out or opening of the folds (which constituted the seami as well as the 
shoulder), by locking them up inside the chime ring, which was the 
adaptation of another old idea, but which was applied to new uses. 

Young thus secured, also, the protecting or armor feature of the 
Booth, Trust, Barrath, and Reynolds patents, as a part of the mechan- 
ical or physical conditions resulting from forming a water-tight seam 
under the application of that force which was used to bend aroimd and 
into the clamping position the projecting flange of the chime ring. 
He pointed out in his spécifications and in bis discussion with the 
Patent Office the différences between his application and the Reyn- 
olds patent. In so doing he assumed the lack of patentability in the 
old ideas of the prior art. He distinguished his patent from Reyn 
olds, in that the présence of a shoulder, upon which to clamp dowvi 
his ring and the flanges of the side and head of the barrel, was not re- 
quired within the chime ring itself. He pointed out the desirability 
of being able to roU up the beaded seam, and form the shoulder for 
the clamping purpose, outside of the chime ring. He shows the éco- 
nomie advantage of rolling up this beaded seam as the chime ring is 
folded around. Thus he produces a tighter joint than if the seam were 
not rolled up within the flange ; and he also pointed out the f reedom 
from distortion or dangerous strain which would be presented if a 
previously roUed-up beaded rim were bent back and compressed into 
a recess, as would be the resuit if one sought to use the Reynolds 
chime ring upon a beaded seam like those of the prior art. 

The défendant manufactures its barrels by forcing a rolled-up or 
interlocked beaded seam into a recess like that of Reynolds, which it 
forms either in a chime ring of uneconomical thickness, as Young 
says, or into a chime ring which is so rolled as to be bent in order to 
create the recess required. But the défendant does not then, as in 
Reynolds, use a flange short enough to also go into the recess, while 
pinching the folded seam against the upper side of the shoulder. On 
the contrary, it carries the flange beyond the shoulder in the chime 
ring, and under the shoulder of the seam, just as is donc in Young. 

The défendant, after the plaintiff called its attention to the charge 
of infringement, continued to make the seam tight and unroUable by 
compressing the outstanding flange over the seam. It provided résist- 
ance to the removal of the chime ring, or the pulling out of the parts 
of th» seam, by rolling the flange of the chime ring around ànd under 
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the seam, so as to bend the flange at an "abrupt angle" below the shoul- 
der of the seam itself. It adds from the prior art an additional fold 
to the edge of the barrel head, by which this edge is tucked up in- 
side of the bent-over flange of the side, and thus seeks to avoid the 
language of daims 2 and 3, which state that the body is bent over up- 
on itself. 

But in practice this tucking in of the edge of the head does net 
prevent the actual bending of the body upon itself, nor does a varia- 
tion in the form of the seam, which was obviously old in the prior art, 
release the défendant from the charge of infringement, if the defend- 
ant's structure makes use of the différent seam in the identical way 
described in the claims. The one is a mechanical équivalent of the 
other. An inspection of the drawings will show that the seam and 
chime ring of the defendant's barrel A are substantially like those of 
the plaintiff, in its commercial form, which corresponds with claim 1 
of the patent. 

The defendant's barrel B and the so-called defendant's Toch bar- 
rel, or the barrel made for the Toch Company, contain the folded 
seam to form the shoulder, the light weight chime ring, with a part in 
parallelism to the flanged head, and with the locking flange in paral- 
lelism to the bent parts forming the seam. They show the protect- 
ing features of the chime ring, which serves exactly the same pur- 
poses as those covered by the claims for the ring of the patent in suit, 
in forming a fluid-tight, solderless joint locked within the walls of the 
ring. They show the shoulder described by Young resisting any force 
which would tend to pull the seam out of the chime ring, and make 
use of the pressure of the outstanding flange as turned over around 
this seam, instead of as pinning it down against the upper side of the 
shoulder of the Reynolds ring. 

It must be held, therefore, that the defendant's barrels inf ringe, un- 
less they can escape infringement by the modification shown through 
distorting the seam, so as to force it around a corner; that is, into 
the recess which Reynolds used for a différent purpose. It is obvious 
that the forcing of the beaded seam around this corner — that is, into 
the smaller circumference — will, through the pressure of the machin- 
ery needed to force the seam into this recess, serve some of the pur- 
poses of tightening the seam, of reducing the diameter, and of thus 
fastening on the chime ring in the manner presented by Reynolds. It 
is obvious that the addition of the ring of the Booth range boiler pat- 
ent to the Reynolds patent, if applied in the way taught by Young, 
would présent the defendant's structure. 

It may be argued that the strain caused by pressing the seam into 
the recess is a détriment rather than an advantage. But this would be 
a matter for commercial compétition, as the idea of patentable nov- 
elty would not be disposed of by the relative advantages presented 
by the différent results. It may also be assumed that the defendant's 
barrel, if it involves the principles of the patent in suit, but with 
an added feature obtained through the use of the Reynolds recess, 
could be patentable even as an improvement over Young. But the 
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-question whether the defendant's présent form of barrel escapes in- 
fringement is much more difficult. 

The défendant uses what are called one-time shippers ; that is, bar- 
rels without a chime ring, and made, generally, like the old Scaife keg. 
The testimony shows that thèse barrels will meet the interstate com- 
merce test, of sustaining an internai pressure amounting to 15 pounds 
to the square inch and of being dropped, when filled, from a height of 
5 feet, so as to f ail directly upon the edge of the barrel, without burst- 
ing or opening the seam. But thèse barrels without a chime ring do 
not enter into the issues in this case, and do not carry us, upon the 
question of infringement, beyond the point that a roUed-up seam may 
be made water and pressure tight, to a certain limited extent, is old in 
the art, and is the particular seam which the défendant uses in connec- 
tion with the chime ring to make the barrel complained of . 

There seems to be no reason for holding that the Young patent is 
not valid. Its claims are not anticipated by any of the patents of the 
prior art, nor are they so broad in their terms as to bring in an unpat- 
entable application of the old ideas which hâve been discussed. The 
défendant, however, contends that îf the plaintifï seeks to broaden its 
patent, so as to include the Reynolds recess, it is then abandoning the 
patentable ideas of the Young claims, and is seeking to cover an old 
form of device, open to the world since the expiration of the Reynolds 
patent. 

With this the court cannot agrée. The issue in the case is not wheth- 
er the Young patent would be rendered invalid, if it covers the defend- 
ant's structure. The issue is rather whether the défendant can escape 
the charge of infringement by neutralizing or counteracting its use of 
the Young patent through the immédiate application of the old idea of 
the Reynolds patent, so that the défendant is either improving on the 
Young patent, or rendering the parts of the device in whicb it seems 
to infringe the Young patent merely immaterial features in ita struc- 
ture. The Reynolds patent is open to the défendant, and the défendant 
could undoubtedly manufacture barrels by making a folded seam and 
then attaching a chime hoop or ring like Reynolds, which would force 
the seam around a shoulder, and then shut down upon the shoulder. 
But it does not do this. It merely présents a shoulder in the chime ring, 
about which it forms the seam and additional shoulder of the Young 
patent. If the défendant should fold up a seam, and then force it into 
the recess of the Reynolds ring, by the mère clamping down upon the 
shoulder of the flange, the effect would be to unroll or to strain open 
the seam. 

The plaintifï contends that the défendant does in fact strain or dis- 
tort the métal in making its barrels by this very tendency to lengthen 
the parts; that is, to unroll the seam, when using the additional shoul- 
der in the main portion of the chime ring. But the défendant seeks to 
avoid this, and to obtain the rolling up or tightening efïect of the Young 
patent, by merely bending over the flange of the chime ring, around the 
seam, so as to roll up this seam against the shoulder of the chime ring, 
and at the same time to form the shoulder of the seam, which shall 
be wrapped into the surrounding or protecting métal of the <iange. 
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[2] The addition of a well-known or unnecessary step will not en- 
able an infringer to escape the charge of infringement, even though that 
addition may be claimed as an improvement. The addition of imma- 
terial steps, which may, or may not, be a détriment, but which do not 
change the mechanical équivalents of the éléments in the claims of the 
patent in suit, and where no additional élément is presented, will not en- 
able the défendant to avoid the charge of infringement. If the défend- 
ant had desired to claim an improvement patent, he could hâve at- 
tempted to do so. If he desired to use the Reynolds ring, he should 
content himself with clamping the flange down upon the shoulder, in- 
stead of carrying it around the shoulder formed by the folded seam. 
The défendant is apparently obtaining ail of the advantage presented 
by the use of the Young patent over Reynolds, and then is seeking to 
avoid the charge of infringement by inserting the additional step of the 
shoulder or recess in the chime ring which the plaintiff claims makes 
his barrels commercially less valuable, and which is evidently borrowed 
f rom the prior art, but which does not make the defendant's barrel ei- 
ther a Reynolds barrel or a prior art barrel, as distinguished from one 
made so as to embody the Young patent. 

It is évident that the défendant does not inf ringe claim 2 of the Young 
patent, which spécifies five thicknesses of métal, any more than this 
claim is used by the plaintifif in its own commercial form. A decree 
will therefore be entered, holding the Young patent the property of the 
plaintiflf company, and holding its claims valid. 

The decree will further provide that claim 2 is not infringed, but 
that claims 1 and 3 are infringed by the form of barrel placed upon the 
market by the défendant, and shown on this trial by the exhibits called 
"Defendant's Barrel A," "Defendant's Barrel B," and "Defendant's 
Toch Barrel." 



In re HADDEN. 
(District Court, S. D. Georgia, N. B. D. May 18, 1917.) 

1. Bankbuptct i®=399(3) — Exemptions — Forfeitube bt Concealment or As- 

sets. 

Where a bankrupt's disclosure of hls property and Uabllities showed 
that his Uabllities had been largely Increased and bis assets depleted since 
he gave a statement to a mercantile agency wlthin one year, and showed 
a net worth of about 5230 as agalnst a net wortb of $3,250 shown by such 
statement, the facts showed that he had not made a fuU and falr dis- 
closure of ail of his property, and such nondlsclosure defeated hls rtght to 
his homestead exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669.] 

2, Bankbuptct <g=5>40O(l) — Exemptions — Ruung of Befebee — Review. 

The flnding of the référée as to the bad faith of one claiming exemp- 
tion will not be dlsturbed, unless clearly erroueous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 671, 673.] 

In Bankruptcy. In the matter of G. R. Hadden. On pétition for 
review of a finding of the référée that the bankrupt is not entitled to 
his homestead exemption. Affirmed. 

^=:3For other cases see same topic & KEY-NUMBBR In ail Kejr-Numbered Digests & Indexes 
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Hardwick & Wright, of Sandersville, Ga., for bankrupt. 
Alexander & Lee, of Augusta, Ga., for objecting creditors. 

SPEER, District Judge. [1] In this case exception is made to 
the finding of the référée to the effect that the bankrupt is not entitled 
to his homestead exemption. This is based on the fact that on April 
12, 1915, he gave a statement to a mercantile agency that his liabilities 
amounted to only $900. This left his net worth $3,250. In less than 
a year his pétition in bankruptcy was filed. Now his assets hâve been 
depleted to the extent of $500, but his liabilities hâve been increased 
by the sum of $2,447.13. His accounts receivable were only $516.06. 
This left him with a net worth of $230.82. This, contrasted with his 
report of $3,500 less than a year before, in the opinion of the référée, 
demanded explanation. This the record does not disclose, and the 
court, like the référée, is constrained to conclude that the bankrupt 
did not make full and fair disclosure of ail the property owned by him 
at the time of the filing of his pétition in bankruptcy. This will defeat 
the exemption. In re Waxelbaum (D. C.) 101 Fed. 228, opinion by 
Judge Newman. 

[2] The finding of the référée on the act of bad faith of one claini- 
ing exemption will not be disturbed, unless clearly erroneous. In Re 
West (D. C.) 116 Fed. 767. See, also. In re Stephens (D. C.) 114 Fed. 
192; In re Boorstin (D. C.) 114 Fed. 696; McNally v. Mulherin, 79 
Ga. 614, 4 S. E. 332; Torrance v. Boyd, 63 Ga. 23, and opinion of 
this court in Re Peacock (D. C.) 203 Fed. 191, affirmed by Circuit 
Court of Appeals, Fifth Circuit, 209 Fed. 1006, 126 C. C. A. 667. 

In the opinion of the court, the finding of the référée denying the 
exemption should be affirmed ; and it will be so ordered. 



THE WIbT>HM VAN DRIET^ SR. 

THE WELBECK HALL. 

(District Court, D. Maryland. Aprll 20, 1917.) 

1. Neouosnce <S=321 — Opération of Gkain Elevatob — ^Necessabt Précau- 
tions Against Fiée. 

Respondent operated on a pler, a large grain elevator, 240 feet long, 
about 100 feet wlde, and 180 feet hlgh. In It were 6 so-called receivlng 
legs extendlng from the track floor to the top. In each of which ran a wlde 
conveyor belt with, buckets for earrying up grain passlng over a large 
pulley at the top. Whlle a steamshlp was loadlng on elther side, the ele- 
vator took fire, and there was an explosion causing the death of a num- 
ber of persons and serions damage to the vessels and cargoes before tbe,v 
could be removed. One of the conveyor belta had become choked and 
stopped, and some tive minutes later dropped the pulley at the top, con- 
tinulng in the meantlmte to revolve. The only place where the choklng 
could be observed was on the track floor, while the only means for throw- 
ing the belt out of gear was a lever on the machlnery floor 152 feet above. 
There was a considérable delay before this lever could be reached, and it 
was then found that it was out of repair and would not work. The ma- 
chlnery was stopped, but in the meantime the belt had fallen. There were 

«=5For other cases see same topio & KEY-NUMBER in al) Key-Numbered Digests & Indexes 
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orîglnally ropes extendlng down to the track floor by wblch the lerers 
could be operated, but they had been for some years ont of use and some 
had been removed. Seld, that the damage to the shlps and cargoes waa 
the proximate resuit of the burning of the elevator, and on the évidence 
that the flre was caused by the friction between the belt and pulley, that 
It was due to the palpable négligence of the elevator company in faillng 
to provide means to obviate a danger s» obvions, and that It was llable 
therefor. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 28-30.] 

2. Nequoence <S=»21 — Fiées— "Accidental" Fiée. 

A flre caused by the négligence of a défendant or hls servants la not 
"accidentai" in such sensé as to exonerate hlm from liablllty for injuries 
caused thereby to others. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. §§ 28-30. 

For other définitions, see Words and Phrases, First and Second Séries, 
Accident — ^Accidentai.] 

3. Négligence <s=954 — Fiées— Peesons LiIable— Stock Owneeship oe Otheb 

coepoeations. 

A railroad company whlch owned a grain elevator leased it for opéra- 
tion to an elevator company of whlch it owned ail the stock. It after- 
ward leased its road and ail of its other property to the Pennsylvania 
Railroad Company for 990 years, reserving as net rental suffldent to pay 
dividends on its stock. The elevator company kept up its organization, 
operated the elevator under its own superlntendent, and had a considér- 
able surplus of assets, although it was govemed in a gênerai way by the 
Pennsylvania Company, whlch also selected and paid its offlcers. Through 
its négligence in operatlng the elevator, causlng a flre whlch destroyed 
the elevator, libelants' vessels and cargoes were damaged. Seld, that it 
was a separate entity, and its management of the elevator was Indépend- 
ant to such estent that the Pennsylvania Company was not liable for its 
négligence causing the loss. 

[Ed. Note. — FoT other cases, see Négligence, Cent. Dig. §§ 66, 67.] 

In Admiralty. Suits by Namlooze Vennoot Schap, master of the 
steamship Willem Van Driel, Sr., and by Edwin Dyason, master of the 
steamship Welbech Hall, against the Pennsylvania Railroad Company 
and the Central Elevator Company. Decree for libelants, against the 
lilevator Company only. 

Kirlin, Woolsey & Hickox and Qiarles R. Hickox, ail of New York 
City, and Ritchie & Janney, Stuart S. Janney, and Frank B. Ober, ail 
of Baltimore, Md., for the Willem Van Driel, Sr. 

Barry, Wainwright, Thacher & Symmers and James F. Symmers, 
ail of New York City, and Harry N. Abercrombie, of Baltimore, Md., 
for the Welbeck Hall. 

Bernard Carter & Sons and Shirley Carter, ail of Baltimore, Md., 
for Pennsylvania R. Co. and Central Elevator Co. 

ROSE, District Judge. [1] On the 13th of last June, two steam- 
ships were made fast to the pier upon which there then stood an ele- 
vator from which each of them was receiving grain. One of them, 
the Welbech Hall by name, was on the east side of the wharf; the 
other, the Willem Van Driel, Sr., on the west. The distance between 
the pier side of each of thèse ships and the elevator did not exceed some 
8 or 10 feet. By 2 o'clock in the afternoon each had already a large 
part of its cargo aboard. About that time, with an explosion which 

e=3ror other cases see same tapie & KBY-NGMBER ia ail Key-Numbered Digests & ludexas 
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brought down the upper part of the elevator the whole building burst 
into fiâmes. So far as the évidence discloses, no one on either one of 
the ships had any warning, prior to the catastrophe, that anything was 
wrong. Indeed, it was not until within a couple minutes of the ex- 
plosion that any of the many men in the elevator itself knew that there 
was fire in it. The outbreak was so sudden and so fierce that a num- 
ber of persons were killed. From the elevator and the ships every 
one who escaped fled for his life. It was not until the buming of 
much of the elevator made its neighborhood less dangerous that it 
became possible to do anything efïectively to get the ships away from 
the fumace next to which they were lying. Then a number of tugs 
succeeded in towing to a place of safety the ships already greatly dam- 
aged in hull and cargo. The tugs came into this court of admirai ty 
seeking salvage allowance. There is no question that the injury done 
to the ships and the grain upon them, as well as the danger of further 
damage from which the exertion of the salvors delivered them, was 
the direct and proximate resuit of the fire in the elevator, and that 
the ships were powerless to protect themselves from such damage and 
danger. 

The elevator and the pier on which it stood belonged to the Northern 
Central Railway Company, hereinafter referred to as the "Northern 
Central." Many years before the fire, the latter had leased them to 
the respondent, the Central Elevator Company, of whose stock it was 
the owner. The Central Elevator Company for brevity will be styled 
the "Elevator Company." The Northern Central, some years before 
the fire, had leased for a term of 999 years ail its property to the re- 
spondent the Pennsylvania Railroad Company, hereinafter called the 
"Pennsylvania." 

The ships say that the fire was caused by the négligence of the Ele- 
vator Company and its employés, and that the Pennsylvania had exer- 
cised such control over the management of the elevator that it, as well 
as the Elevator Company, is liable for the damage done. The flexible 
methods of the admiralty made it possible to consolidate the salvage 
proceedings against the ships with the latter's claims against the Ele- 
vator Company and the Pennsylvania. By agreement, or by decree, 
the salvage awards hâve been made, and in this opinion the salvage 
opérations need not be further referred to. 

The elevator which was burned was the fourth which had stood on 
what was substantially the same site. Every one of them went up in 
smoke and fiâmes. So far as the testimony discloses, the three prede- 
cessors of the one with which this case is concerned were destroyed 
by fire caused by sparks from locomotives or from donkey engines used 
on ship board. Nevertheless, their fate emphasizes the inflammable 
nature of such structures, and the difiiculty of saving them from com- 
plète destruction when once a fire has gotten under way in them. It 
also serves, to a degree at least, to bring home to the respondents knowl- 
edge of how liable elevators are to destruction by fire. A description 
of the building burned last June shows why it is that fires in such 
structures are so disastrous. From north to south it was 240 feet 
long, and perhaps 100 feet broad from east to west. It had a height 
of 179 feet 6 inches. For 30 feet from the ground its walls were of 
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brick, for the remaining 149 feet 6 inches of wooden cribbîng covered 
with corrugated iron. It was full of bins, legs, spouts, and other 
structures largely of wood. There ran from top to bottom six so- 
called receiving legs. Each of thèse legs was an enormously elongated 
wooden box or flume. For a few feet from the ground each of them 
was open, and throughout ail the rest of its nearly 180 feet it was in- 
closed. The testimony does not show precisely what was the area of 
a cross-section of one of thèse legs or boxes, but it could scarcely hâve 
been less than 24 square feet and may hâve been twice or more than 
twice this. In each of thèse receiving legs there ran from the ground, 
and indeed from a few feet under the ground, nearly to the top of the 
building, an endless belt some 20 inches wide and from I/2 to % of an 
inch thick. This belt moved over a puUey which had a width of 28 
inches, a diameter of 84 inches, and weighed 1000 pounds. To the 
outer sida of this belt at intervais of from 12 to 16 inches were fixed 
iron buckets in which the grain was carried up. As one of the wit- 
nesses for respondents said, each one of thèse legs would, on occa- 
sion, act as an enormous flue. There were in addition eight shipping 
legs, the construction of which has not been so minutely described, as 
well as a number of so-called cleaning legs. Such an elevator when in 
opération, or when it has recently been in opération, is bound to be 
very dusty. This particular elevator had for more than a year been 
running night and day for 20 hours out of every 24, Sundays and a 
very few holidays alone excepted. It shut down for meals for an 
hour between 6 and 7 morning and evening, and from 12 to 1 at noon 
and midnight. A few minutes before the disaster, the millwright had 
been at work getting ready a new fan to help the sweeping of the floors. 
It so happened, moreover, that on the day of the fire the press of work 
on the ground floor had called ofï the force usually employed in sweep- 
ing the upper floors. It may be safely assumed that at the time the fire 
began the elevator was at least as dusty as usual. The Elevator Com- 
pany knew how inflammable the elevator was. It took certain précau- 
tions against fire. It carefully excluded ail strangers from the build- 
ing. Its employés were forbidden to smoke, or even to bave matches 
on their persons, and, to make sure that the rule was obeyed, they 
were required, upon entering the building, to change their clothing. 
The elevator was well supplied with hydrants, hose pipes, water bar- 
rels, and buckets. So soon as any one sounded one of the fire alarms 
in the building, a powerful pump was automatically set to work to 
f umish a plentif ul supply of water for the hose. 

It is for lack of reasonable care in another respect that the ships 
seek to hold the respondents liable. Belts such as those which ran in 
the receiving legs are, from any one of a number of différent causes, 
liable to become choked. That is to say, the belt in some way is caught 
and held fast while the pulley upon which it opérâtes continues to re- 
volve. The resuit is friction which, if continued for any length of time, 
must necessarily break the belt and may cause fire. The ships say that 
the particular conflagration which proved so serious originated in this 
very way, and was the natural and proximate resuit of a long-continued 
neglect of the respondents to provide means for promptly and certainly 
throwing a choked belt out of gear. It had been long recognized that, 
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in order to reduce the danger f rom fire to a minimum, there should be 
means for so doing. In some of the modem elevators, which are oper- 
ated by electricity, a simple and apparently complète solution of the 
problem has been found. In them each belt ïs run by a separate 
electric motor, which stops whenever the pull upon it becomes unduly 
great. The respondents' elevator was built in 1903. They cannot be 
lield négligent because they did not then install a System which, if not 
unknown, was not as yet in gênerai use, nor for continuing to employ 
the method then adopted. The elevator was operated by steam pow- 
er. In it ail the pulleys were connected with a single Une of shafting. 
It was, of course, often désirable and indeed necessary to throw one 
leg out of commission without shutting down the others. A friction 
clutch operated by a lever was provided for each belt, to throw it in 
and out of gear, as the case might be. This lever was on the machin- 
ery floor, which was 152 feet above the ground or track floor. Only 
from the latter could the choking of a belt be promptly discovered. 
Everywhere else it was shut up in its wooden box. When some one on 
the track floor saw that a belt was choked, how could he make sure 
that the lever nearly 150 feet above his head would be at once used to 
throw it out of gear? For many years before 1903, the approved 
practice in elevators equipped as this was to attach to each lever cables 
which ran down to the track floor. The choking of a belt would be 
first noticed by some one close to it. The rope or cable came down 
alongside the leg. No time would be lost in moving from one part of 
the spacious floor to another. If the friction clutch and its lever were 
kept in order, the belt could be thrown out of gear in a few seconds 
after any one knew it was choked. The elevator in question was orig- 
inally equipped with such ropes, but for a décade or more before the 
fire they had not been used, at least for the purpose for which they 
were intended. Some, perhaps most, of them, were still in place ; but 
in what order or condition apparently no one knew, and no one cared. 
Parts of them had been removed when rope was needed for some other 
purpose. Their use as means of operating the lever from the track 
floor had been abandoned, because not long after the elevator was 
built an oiler who happened to be near a lever when it was pulled from 
downstairs received a bad blow on the head. The suggestion that it 
was not well to rely upon the ropes, because the user of them could 
not see whether the friction clutch did its work, may be put aside. 
The puller of the rope on the track floor would be in full sight of the 
belt. He could tell whether it was still under strain from the pulley. 
If he saw that it was, he coud get word up to the machinery floor, sum- 
moning whoever happened to be there to go to the lever and operate 
it by hand. That was in fact practically the only way in which for 
years those on the track floor ever tried to get a belt thrown out of 
gear. Presumably, in the overwhelming majority of instances, a pull 
on the rope would hâve sufficed, the time consumed in giving it would 
not hâve been appréciable, and no harm would hâve been donc, even in 
the small minority of cases in which it became necessary to put in use 
the cumbersome and time-consuming methods which in fact were ex- 
clus ively employed in this elevator. What those methods were, how 
242 F.— 19 



290 242 FEDERAL REPORTER 

slowly they worked at best, and how great were the chances that every- 
thing would not so work, and how many precious minutes were lest 
vvhen they did not, can be understood from the story of what actually 
did happen in this elevator between the choking of the belt in leg 3 
and the explosion. 

The hopper boss on the track floor saw that grain was piHng up on 
the floor over and around the hopper at the base of leg 3. He started 
to investigate. As he got doser, he thought it looked as if the belt 
was choked. Apparently appreciating the importance of speed, he 
broke into a run. When he reached it, he looked up and saw that it 
was choked. He then did what, under similar circumstances, every- 
body in that elevator had for many years always done. He went to the 
speaking tube, which fortunately was nearer to this leg than it was to 
the majority of them. He sounded the gong on the scale floor, 133 
feet above the track floor. The scale floor was the next under the 
machinery floor, but was 19 feet below it. There were always a num- 
ber of men somewhere on the scale floor, and it was the duty of the 
one of them who chanced to be closest to the tube to go to it as soon 
as the gong told him that somebody downstairs had something to say. 
On this occasion, one Smith, the boss or foreman of the scale floor, 
happened to be near the tube. He went to it. He was one of those 
who lost their lives within less than half an hour thereafter. He was 
told by the hopper boss that leg 3 was choked. He, in tum, did what 
it was the rule to do under such circumstances. He sounded the gong 
on the machinery floor. Now, if there happened to be anybody in this 
great room, 240 feet long, and he heard the gong, and furthermore 
supposed that there was nobody nearer than he, he went to it. Ap- 
parently, the only person who had any regular business on the 
machinery floor was the oiler. But he had duties, not only on that 
floor, but on the one above it and on the one below it as well, and at 
any particular time he might be on any one of the three, or indeed on 
none of them. He was, properly enough, forbidden to keep a stock 
of oil in the elevator. When he needed a fresh supply, he had to go 
down to the ground, out of the building, to get it. Now, it so happened, 
that was what he was doing when Smith sounded the gong to call him 
to the tube. Naturally, there was no answer. How long Smith waited 
for one does not clearly appear, although one witness estimâtes it at 
two minutes ; it was probably not longer, as the distinct impression 
left by the évidence is that everybody understood the importance of 
haste, and that everybody did what he could to hurry things along, 
although the methods employed were such that without an unusually 
favorable combination of circumstances there was bound to be waste 
of effort and loss of time. After whatever interval of waiting for an 
answer there was, Smith told one of his assistants, a man named 
Lucas, to go upstairs and throw belt 3 out of gear. Lucas says he 
knew nothing of machinery. It is at least doubtful whether he had any 
clear idea of what he was to do when he got up to the top of the two 
flights of steps between the scale and the machinery floor. Whether 
he did or not did not turn out to be material ; for, as his head rose 
above the level of the machinery floor, he saw the millwright, a man 
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named Aires, coming towards him. The latter was in charge of the 
machinery in the building and had spent more than 30 years in eleva- 
tors, serving in five of them, every one of which, by the way, was de- 
stroyed by fire. He had been on the machinery floor arranging to in- 
stall a new fan to assist in the sweeping of the floors. He had not 
heard the gong, or, if he had, he had not paid enough attention to it to 
be able to remember it. At the time Lucas hailed him, he was going 
towards the stairs on some errand having no relation to the belt in 
question. Lucas says he called eut that No. 3 was choked. Aires un- 
derstood him to say it was No. 2. Aires accordingly went past No. 3 
to No. 2, in ail a distance of some 56 feet. He listened for a moment 
and made up his mind that No. 2 was running properly. He went to 
some convenient hole in the floor and called down to Smith that No. 2 
was ail right. Smith replied it was No. 3 which was choked, not No. 
2. Aires, accompanied by Lucas, then went to No. 3, which was some 
18 feet from the stairway, and some 38 feet from No. 2. They moved 
the lever of the belt, but without efifect. The belt was not thrown out 
of gear. They opened a trapdoor in the leg and smoke came out. In 
the meanwhile, Young, the hopper boss on the first floor, became wor- 
ried at the delay and called up to Smith the second time to hurry up. 
It is possible to fix relatively to some of the other things that happened, 
the time of this second call, for Smith told Young that Aires was up on 
the machinery floor and had gone to No. 2 instead of to No. 3. Young 
does not say anything of having been told as to the mixup between 

2 and 3 ; but from the testimony of Le Erun, who was a sort of assist- 
ant to Aires, we know that he was. At this time Le Brun was engaged 
in laying a floor in the engine room, and Young came and told him that 
No. 3 was choked and that No. 2 had been thrown out instead of 
No. 3. It is true that Young says his conversation with Le Brun took 
place later and after the belt had f allen ; but Young was certainly mis- 
taken in this, for Le Brun distinctly testifies that after he had the con- 
versation with Young he went into the elevator, a distance of some- 
thing like 140 feet from where he was, and looked at No. 3, which was 
still in place and choked. Indeed, I may say that, where Young's 
recollection diflfers from that of the other witnesses in the case, I am 
persuaded that their version, not his, should be accepted. After Smith 
had his second conversation with Young, he went up to the machin- 
ery floor and there joined Aires and Lucas. Ail three went up to the 
floor above the machinery floor, where Smith and Lucas, by Aires' 
direction, got a pièce of scantling and tried to use it as a brake on the 
large wheel which drove the pulley in leg 3. While Smith and Lucas 
were so engaged, Aires made up his mind that the friction between belt 

3 and the pulley must be stopped, and, as he had failed to throw that 
belt separately out of gear, the only thing left to be done was to 
shut down the machinery as a whole. He, accordingly, went down 
to the machinery floor and walked some 120 feet from the stairway 
to the north end of the building and to the place at which he could sig- 
nal to the engineer to stop the engine. This he did. While he was so 
occupied, Smith seems to hâve left the upper floor and descended 
through the machinery floor to his ordinary station on the scale floor. 
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Just before he reached that point, a third call to hurry and throvv eut 
iaelt 3 came up through the tube frora the first floor. The witness 
White received this message, and, as he did so, saw that Smith was 
at his side. Smith thereupon called down the tube to hâve the house 
shut down. Very shortly after the whistle sounded, showing that the 
angine room had received Aires' signal and was acting upon it. After 
the steam had been shut off, ly^ minutes elapsed before the machinery 
came to a complète stop. It was somewhere during this interval that 
the belt broke and fell. After Aires gave the signal, he came back to 
leg 3, and, when he reached it, the puUey seemed to him to be slowing 
down more rapidly than the rest of the machinery. He at first thought 
that the efforts of Smith and Lucas to stop the wheel with the scant- 
ling had been successful, but when he looked into the leg he saw that 
the belt had fallen. Smoke was coming out of the leg, but in diminish- 
ing quantities. It was quite dark, and he says if there had been 
any fîre in it he could bave seen it ; but he saw none. With the f alling 
of the belt, ail occasion for keeping the house shut down ceased. 
Aires, accordingly, went again to the north end of the machinery floor 
and signaled to the engine room to start up. About 4% minutes must 
hâve elapsed between the two signais. The order to turn on the steam 
was not at once obeyed, as the engineer thought it prudent first to make 
sure of conditions on the track floor. He, accordingly, went some 140 
feet or thereabouts to the center of the elevator to see whether he 
could safely put the machinery in motion. He was told that he could, 
and returned to his engine room and did so. The time between the 
giving of the signal to shut down and the actual starting up again 
must bave been about 6 minutes. Aires probably came down on the 
elevator as soon as the machinery began to work. He thinks that 
from the time he left the upper floor until the explosion was not more 
than 10 minutes. If so, it is probable that the fire was first noticed 
about 12 or 13 minutes after the belt broke. It is more important to 
fix the number of minutes from the discovery that the belt was choked 
to its breaking, but it is also much more difficult. A good deal hap- 
pened in that interval. Young sounded the gong on the scale floor ; 
Smith came to the tube and received the message ; in his turn sounded 
the gong on the machinery floor, waited vainly for a response; sent 
Lucas upstaiFs; Lucas told Aires; Aires misunderstood and went to 
No. 2, listened, and perceived that there was a mistake somewhere ; 
called down to Smith, who set him straight ; went to 3, tried to throw 
it out of gear, failed, then opened the trapdoor, and looked in. While 
he was doing ail this, Smith had another conversation through the tube 
with Young, and afterwards came to the machinery floor. Aires, 
Smith, and Lucas went to the top floor. The latter two with the 
scantling tried to stop the wheel. Aires went down to the machinery 
floor and walked 120 feet north on it, .sounded the signal to shut down, 
and some time within the next 2^/2 minutes the belt broke. Probably 
everybody moved quickly, but the interval between Young's discov- 
ery of the choke and the breaking of the belt could not hâve been less 
than 5 minutes, and may hâve been considerably longer. Had the rope 
method of operating the lever been in use, and had the machinery been 
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in order, the beit would hâve been thrown out of gear in half a minute. 
Upon this assumption, the daiigerous friction was allowed to continue 
unnecessarily for net less than 41/2, minutes. It may be that some 
of the delay was due to the clutch being out of order ; but, if so, the 
Elevator Company is no better ofï. It appears that the clutches were 
never inspected. If when there was some occasion to use them they 
did not work, the not very difficult conclusion that they were out of 
order was then drawn. 

Was the fire the resuit of the delay? Respondents say that the 
évidence does not show that it was. 

There are witnesses who, when they first saw or heard of the fire, 
were on the scale floor, others who were on the track floor, and still 
others who were outside the main building ail together. Of ail thèse, 
it appears that the first to see any fire was a colored man named Walk- 
er. He was on the track floor cleaning up when a live coal fell from 
leg 3. He stamped it out and reported the fact to Bardroff, the elevator 
foreman, who was right at hand. The latter made a hurried exam- 
ination. He saw no fire in No. 3. He called up the tube to the ma- 
chinery floor to look for fire around No. 3. Lucas was on the scale 
floor standing near Smith, who received the message. As he did so, 
somebody called, "Fire !" and Lucas, looking up over bis head through 
the cracks of the floor, saw fiâmes. Just then the fire alarm sound- 
ed. White at the time was coming out of the receiving weigher's of- 
fice on the scale floor. Some one said, "There is a fire upstairs, and 
I am going to get out." White seized a fire extinguisher and started 
up to the machinery floor. Lucas on the sounding of the alarm ran 
to the front of the building. When he saw some one going up the stairs 
with a fire extinguisher, he turned back; but had made only two 
steps when the explosion came. By the time White reached the land- 
ing at the first of the two flights of steps which lead from the scale 
to the machinery floor, he saw a reflection of flames ail along the 
main shaft. He realized that a fire extinguisher was useless, and he 
started down. He had just reached the machinery floor when the 
explosion took place. 

In the meantime, Bardroflf down on the track floor went towards 
leg 2. He smelt smoke, which he thonght was stronger in No. 2 than 
No. 3. Another coal fell. He told Walker to go for a bucket of water. 
The latter did so, and was coming back to No. 3 to use it when he 
saw flames and smoke coming out of the grate of No. 1. He threw the 
water on the grain there, and at that minute the explosion happened. 
Bardroflf in the meanwhile had gotten a bucket of water from another 
man and had lifted the trap door of No. 2. As he did, a puflf of hot air 
blew out, and then the explosion. 

Young was on the track floor at the time. He says he saw Walker 
going for water, but did not know it was for a fire, and that he heard 
nothing about the fire until Bardrofif sang out, "There's a fire boys, 
go 1" and the explosion instantly followed. 

Welkèr, the engineer, was in the engine room when the fire alarm 
sounded. He went to the door to see what was the matter, and then 
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the explosion. He does not think half a minute elapsed between tVie 
giving of the alarm and the explosion. 

[2] I do not think there can be any reasonable question that the fire 
was caused by the friction between beit 3 and its pulley. It spread 
f rom No. 3 along the shafting and through the legs before it was dis- 
covered, either because no one was at the time on the machinery floor 
or the top floor, or because, if the oiler who lost his life was there, he 
was in some part of one of those floors remote from the place at 
which the fire started, or was otherwise so. engaged that he did not 
notice it until it had gained great headway. There is no other known 
cause for the fire. AU the conditions are consistent with its having 
so originated. Respondents say that, even so, they are not liable. 
They rely upon the Statute of 6 Anne as amended by that of 14 
George III. They did not seek to set fire to the ships. Neither they 
nor their servants wanted to start a fire at ail. They cite the well- 
known passage in First Blackstone Commentaries, 431, to the efïect 
that any fire is accidentai within the meaning of the statute which 
was not a willf ul act of the person sought to be held for its conséquenc- 
es. They point to the approval of this construction by Lord Lyndhurst 
in his remarks upon Lord Canterbury's pétition of right (First Phil- 
lips' Chancery Reports, 306), and to the fact that it was foUowed and 
applied in Lansing v. Stone, 37 Barb. (N. Y.) 15 ; but both the Eng- 
lish and American courts hâve definitely rejected this interprétation, 
and upon full considération hâve held that a fire caused by the négli- 
gence of the défendant or his servants is not accidentai within the 
meaning of thèse statutes. Filhter v. Phippard, 11 Add. & EU. N. S. 
346; Webb v. Rome, Watertown &.Ogdensburg R. Co., 49 N. Y. 420, 
10 Am. Rep. 389; Rogers v. Atlantic, Gulf & Pacific Co., 213 N. 
Y. 254, 107 N. E. 661, L. R. A. 1916A, 787, Ann. Cas. 1916C, 877; 
Hoffman v. King, 160 N. Y. 622, 55 N. E. 401, 46 L. R. A. 672, 73 
Am. St. Rep. 715; Lîllibridge v. McCann, 117 Mich. 84, 75 N. W. 288, 
41 L. R. A. 381, 72 Am. St. Rep. 553. 

Many of the numberless cases in which railroads hâve been held 
to answer for the damage donc by fire set by sparks negligently al- 
lowed to escape from their locomotives may perhaps be put on one 
side, because in many states spécial statutes recognize, define, or impose 
liability under such circumstances. 

The respondents reply that if so much be admitted it does not fol- 
low that they are liable. They claim that, whatever may be the lan- 
guage of the opinions relied on by the libelants, the fires actually dealt 
with were in nearly every instance purposely started, although for a 
proper or at least for an innocent purpose, and the négligence for 
which the défendants hâve been held responsible consisted, either in 
recklessness in starting the fire under the physical conditions existing, 
or in a lack of reasonable care to prevent the fire getting beyond con- 
trol. In other words, that the real reason why liability was imposed 
was that if défendants saw fit to make use of a dangerous élément 
they were bound to be careful to keep it from harming other people. 
They argue that there is nothing which bas been actually decided in- 
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consistent with a construction of the acts of Anne and George which 
will relieve every one f rom liability for the conséquences of a fire which 
he did not intend to start, but which was started as the resuit of his 
négligence or that of his servants. In support of this contention, they 
point to the fact that, while lack of due care has caused countless 
fires, the cases are few in which so much as an attempt has been made 
to hold any one liable for their conséquences. The fact as stated is 
undoubted, and has often been commented upon, as in the Notes to 
First Cooley's Blackstone, 431. It is doubtless true that both courts 
and juries reahze how easily one may be guilty of some act of mo- 
mentary carelessness which may cause a fire and involve a destruction 
of other people's property, which even the absolute financial ruin of the 
négligent one could not make good. They are reluctant to hold him 
liable unless his carelessness and the conséquences are both clear. 
Even then they hâve sometimes sought to restrain the extent of his lia- 
bility by laying down some rather artificial limitations as to the dam- 
ages which they will consider the proximate conséquences of his nég- 
ligence. Ryan v. New York Central R. Co., 35 N. Y. 210, 91 Am. Dec. 
49; Pennsylvania R. R. Co. v. Kerr, 62 Pa. 353, 1 Ani. Rep. 431. But 
in so doing the Suprême Court and the weight of authority in other 
States hold that a mistake was made; Milwaukee Ry. Co. v. Kellogg, 
94 U. S. 474, 24 L. Ed. 256. The courts hâve sometimes been asked 
to make the distinction contended for by the défendants, but they hâve 
always ref used to do so. Vaughn v. Menrose, 3 Bingham, N. S. 468 ; 
Norris v. Holt-Morgan Mills, 154 N. C. 474, 70 S. E. 912. 

There can be no question that the damage done to the ships and 
their cargoes was the proximate and indeed, under the circumstances, 
the necessary resuit of the fire in the éleva tor. The ships were at its 
side by the invitation of the Elevator Company, and for its profit as 
well as theirs. It knew that any fire which started in such a struc- 
ture was likely to spread with a rapidity that injury to vessels made 
fast to the pier was the not improbable resuit, if a fire within the build- 
ing once got headway. 

The question remains as to whether the probability of a fire being 
caused by the friction between a choked belt and its pulley was great 
enough to make the Elevator Company, because of its failure to use 
the ordinary means of preventing such friction, liable to the libel- 
ants for the conséquences of the fire. This question raises an issue 
of fact, in a common-law case for a jury, and in this for the admiralty 
judge. In passing upon it, ail the facts and circumstances must be 
taken into considération. Blackstone construed the statutes of Anne 
and George as he did because he thought the one on whose premises 
the fire started suffered enough by the damage done his own prop- 
erty, without requiring him to make good that which the fire caused 
his neighbors. It is difficult logically to reconcile this reasoning with 
accepted légal principles, but it has a good deal of humEin nature in it. 
Every one who is called upon to pass upon such an issue as that now 
presented is likely, consciously or unconsciously, to feel a strong sym- 
pathy with it, none the less that the claim will often be made, not for 
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the person whose property has been bumed, but by the underwrit&rs 
who hâve compensated him for it, and who, if anybody had thought 
of asking them to do so, would doubtless for a very small premium 
having insured against any possible conséquences of défendants' lack 
of care. Nevertheless, I cannot help feeling that in this case the 
negHgence of the Elevator Company in the respect discussed was pal- 
pable, and that the conséquences to which it in fact led were those 
which might reasonably hâve been anticipated from it, and doubtless 
would hâve been had it so happened that the Elevator Company's offi- 
cers had ever given thought to the subject. I doubt if they ever did ; 
but, while it is easily understandable how^ it was that they did not, 
nevertheless legally Ûiey should, and, as they did not, thoir company 
must bear the loss. 

[3] But is the Pennsylvania also liable? AU the stock of the Ele- 
vator Company belongs to the Northern Central. It is true a few 
shares stand in the names of the gentlemen who are directors of the 
Elevator Company, but they hâve no bénéficiai interest in them. When 
dividends are declared, they are not paid on thèse shares, or, if paid, 
are turned over to the Northern Central by the nominal récipients. 
Some years before the fire, the Northern Central leased ail its prop- 
erty and franchises to the Pennsylvania for the term of 999 years. The 
lease fixes the rent at a sum sufficient to pay on the stock of the 
Northern Central an 8 per cent, dividend, clear of ail taxes and ex- 
penses. The latter retains its corporate organization, but does not 
manage or operate anything. 

If any other than the Elevator Company is answerable for the con- 
séquences of this fire, it must be because that other actually took such 
part in the management and control of the elevator as to make itself 
liable for the négligence of the persons there employed. No rule of 
law forbade the Northern Central so leasing its property to another 
as to free itself from any liability for négligent opération by that other. 
On the other hand, the lessee will be liable if it does anything which 
would hâve made the lessor liable had there been no lease. It would 
be answerable, not because it was the lessee, but because it took such 
part in the conduct of the business as to make itself liable therefor. 
Eiability does not dépend on title. If it exists at ail, it is because the 
person sought to be held actually does something in so négligent a 
manner that the plaintiflF suflfers. The fact that the légal title to the 
fee in the elevator and the land upon which it stood remained in the 
Northern Central has nothing to do with the case. 

What part did the Pennsylvania take in the management of the 
elevator? It could hâve done whatever it wished. Any stockholder 
jf a corporation who owns ail, or even a majority, of its stock, can 
absolutely control its policy and management, so long as he acts in 
good faith towards the minority stockholders, if there are any. He 
can sélect its officers, and through them its employés. That the Penn- 
sylvania did. Its gênerai superintendent in Baltimore had been for 
years the président of the Elevator Company, and, when the individual 
who had filled those places surrendered one of them, he gave up both, 
and had the same successor in both. The treagurer of the Elevator 
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Company was a Pennsylvania employé. It had, however, hs own 
superintendent, who held no office under the Pennsylvania. He had 
the right of "hiring and firing," as the current phrase puts it, ail its 
subordinate employés. The superintendent and the secretary of the 
Elevator Company are the only executive officers it pays. Its by-laws 
provide for the appointment of an assistant secretary, comptroller, sub- 
comptroller, and various accounting officers. The holders of thèse 
posts, except the assistant treasurer, hold similar positions in the 
Pennsylvania. They were not paid by the Elevator Company. For 
seven or eight years before the fire the jurisdiction of the comptroller's 
department of the Northern Central had extended over the accounts 
of the Elevator Company. A clerk in the comptroller's office of the 
Northern Central viras authorized to sign vouchers of the Elevator 
Company as its auditor of disbursements. Entries in the minutes of 
the Elevator Company show that various officers of the Pennsylvania, 
without first consulting the directors of the Elevator Company, issued 
orders as to what the latter company should do, and that those orders 
were obeyed. As for example, in the year 1908, in order to augment 
its storage facilities. it, under the direction of Freight Traffic Manager 
Dixon of the Pennsylvania, hired barges at an expense of $16,000. 

In February, 1910, the traffic department of the Baltimore & Ohio 
and the Northern Central decided to abolish the scaleage réduction 
feature in the elevators at Baltimore, whereupon the respective man- 
agements of the elevators were instructed to notify the Baltimore 
Chamber of Commerce that no such déductions would be thereafter 
made. In March, 1910, the président reported that he had received 
authority from the fourth vice président of the Pennsylvania to in- 
crease the salary of the Elevator Company's superintendent to $375 
a month. 

In June, 1912, the président of the Elevator Company reported that, 
with the approval of Vice Président Dixon of the Pennsylvania, he 
had entered into an arrangement with the Chamber of Commerce, 
under which the Elevator Company would undertake to maintain in 
concrète tanks not less than 30 per cent, in monetary valuation of the 
grain stored at Canton. 

In June, 1914, the président of the Elevator Company reported that 
the traffic department of the Pennsylvania had effected an arrange- 
ment by which the Elevator Company would insure the grain stored at 
the Canton elevators at the rate of 25 cents per $100 per annum, and 
suggested that the superintendent of the Elevator Company be sent 
to Philadelphia to consult with the superintendent of the Pennsylvania 
insurance department with a view to perfecting the détails. 

In October, 1914, it was reported that the opération of the Penn- 
sylvania under the lease of the Northern Central had resulted in trans- 
fening ail persons employed therein to the service of the Pennsylvania, 
whereupon the Elevator Company released the Northern Central from 
the previously existing pension agreement. 

Af ter the fire now in controversy, an inquiry was made as to whether 
the Pennsylvania would guarantee the insurance on the grain destroy- 
ed by fire, and the Pennsylvania notified the Chamber of Commerce it 
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would do so. The fire loss was adjusted by the insurance department 
of the Pennsylvania. The price list upon which daims were settled 
was sentto the Pennsylvania insurance department for their approval. 

Sometimes, though not always, when the Elevator Company had 
surplus cash, it was tumed over to the Northern Central, not as a 
dividend, but as a spécial deposit at 3 per cent., and then in January, 
1908, when this deposit amounted to $100,000, the Elevator Company 
voted that the rent it had paid for two of its elevators for six year's 
had been $14,000 per annum too low, and for three years $2,200 on tlie 
other, and that the Northern Central might take $90,600 of the money 
on deposit for this back rent. A year later the président of the Ele- 
vator Company reported that under a décision of the Northern Cen- 
tral it would hâve to pay $14,000 a year insurance. 

Still, on the other hand, the organization of the Elevator Company 
was regularly kept up. Its stockholders' meetings were held, its di- 
rectors met monthly. At the time of the fire, it had a considérable sur- 
plus of upwards of $200,000 in bank. It was in no sensé a mère shell. 
At the same time, it was true that everybody connected with it knew 
that the Pennsylvania owned it and that anything the Pennsylvania 
chose to say was final. The officers and directors of the company 
could not always keep in memory the fact that, while the Pennsylvania 
could do what it would by its control over the stock, that control ought 
regularly to be exercised only through the board of directors of the 
Elevator Company. At times, the Pennsylvania was allowed to do 
things in a way which was not quite consistent with the assumption 
that the Elevator Company was an independent corporation ; but there 
was no such wiping out of the corporate organization as is described 
in the case of Goralski et al. v. General Stevedoring Co. ('D. C.) 213 
Fed. 51. 

In this case we are not dealing with an act in itself a wrong to some 
one else, donc by the direction of the governing body of the Elevator 
Company. If we wère, it might well be argued that the Pennsylvania, 
oontroUihg ail the stock of the Elevator Company and directing so 
many of its actions, ought not to be heard to say that it had not 
directed a particular one. That issue does not arise in this case and 
need not be hère passed upon. 

The libelants are justified in asserting that the elevator was operated 
as a facility to the business of the railroad company. They say that 
the owner of the stock of a subsidiary corporation, which is doing 
a part of its work, or which exists to facilitate the carrying on of its 
business, is answerable for its defaults in some cases in which one 
who owned its stock merely as an investment would not be. It does 
not seem necessary hère to go into the merits of this contention. It 
would hardly seem that the stockholder thereby necessarily waives 
ail its rights to rely upon the limitations of its liability in every case in 
which some servant of the subsidiary company does some careless 
thing to another's hurt. We are not hère dealing with a subsidiary 
corporation without substantial resources, and which exists merely as 
a shield to enable the owner of its stock to carry on his business with- 
out exposing himself to liability for the négligence of the employés 
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who are required to run that business. The Elevator Company had 
considérable resources of its own. They were ordinarily adéquate 
fully to protect any one likely to be injured by the négligence of its 
employés. 

The libelants rely on Lehigh Valley R. Co. v. Dupont, 128 Fed. 840, 
64 C. C. A. 478, and Lehigh Valley R. Co. v. Delachesa, 145 Fed. 617, 
76 C. C. A. 307. 

The Lehigh Valley Railroad Company owned ail the stock of the 
Easton & Amboy Railroad Company. The same men held the same 
offices in each of the two corporations. The Lehigh Valley absolutely 
controlled everything that the Easton & Amboy did. Each of the 
companies had a separate account book. In every other respect they 
were carried on precisely as if the Lehigh Valley had owned and op- 
erated the railroad Unes of both corporations. In the first case, the 
person injured was a passenger; in the second, a stevedore. The 
United States Circuit Court of Appeals for the Second Circuit held 
the Lehigh Valley Railroad Company liable, and said : 

"Where the Unes of several railroad corporations are conducted as a single 
System, for tlie purposes of the traffic between dlfCerent points, origlnating 
iipon either, the corporations raay constitute themselves a partnership for 
the business of such traffic ; and when they do, although the gênerai manage- 
ment of each road Is retained by the corporation owning it, the several cor- 
porations are, as to such business, partners, and liable upon the prinelples 
of the law of ageney." 

It does not seem to me that the facts hère proved bring the case 
within the rule there laid down. The rule of respondeat superior is 
based on practical considérations, rather than on fundamental justice. 
It is not clear that it is always right to hold every one who gets a 
profit out of a particular business to unlimited liability for every nég- 
ligent act of every one of the servants employed therein. As the law 
is, one not protected by a statute is liable for the acts of one who is 
technically his servant, when such acts are committed in the course 
of his business. The lawmaking power recognizes that this rule, use- 
ful as it is in most cases, may sometimes work great injustice, as is 
instanced in the limited liability statutes for the protection of ship- 
owners. The négligence which resulted in damage to the libelants was 
négligence of people who were not legally the servants of the Penn- 
sylvania. This case présents no facts which require that the légal 
form shall be ignored in order that justice may be donc. 

It f ollows that as against the Pennsylvania the libel will be dismissed, 
with costs. The Elevator Company will be held liable to the libelants 
for the damage sufïered by them as a resuit of the fire. The amount 
can be ascertained by agreement or by a référence or by a hearing in 
open court. 
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EASTBRN TEXAS R. CO. et al. v. EAILBOAD COMMISSION OF 

TEXAS et al. 

GULF, T. & W. EX. 00. et al. v. SAMEJ, 
(District Court, W. D. Texas, AusUn EUvlsion. April 20, 191T.) 

No. 295. 

1. Caebiebs <S=>18(6) — REauLATiON or Bâtes — Enjoining Enfobcement. 

Where the Interstate Commerce Oommlssion prescribed maximum 
rates between Shreveport, La., and points in Texas, proUibited the cùarg- 
ing of rates between such points higher than those applied for like dis- 
tances between points in Texas, and ordered the railroad companles to 
cease applylng the classification provisions then maliitaln"fed to trans- 
portation between points In Texas, and a compliance therewlth by the 
raUroad companles would subject them to a multlpUclty of sults by the 
State Ballroad Commission and by shlppers for fallure to comply with 
the rates prescribed by the State Ballroad Commission, whlle noncom- 
pliance therewlth would also subject them to a multiplldty of sults wlth 
liabllity to large penaltles, they were entltled to a temporary Injunction 
restraining the State Ballroad Commission and shlppers who were threat- 
enlng suit from Institutlng any sults, pending an action for a permanent 
Injunction, based on the fallure of the railroad companles to comply with 
the State rates so far as la confllct wlth the rates prescribed by the In- 
terstate Commerce Commission. 

(Ed. Note.— For other cases, see Carriers, Cent. Dlg. |§ 13, 16-18, 20, 24.] 

2. COMMBKCE <S=»88 — INTEESTATE COMMEBCE COMMISSION — ORDERS — COLLATER- 

AL Attack. 

An order of the Interstate Commerce Commission prescriblng Interstate 
rates, and Incldentally prohibltlng intrastate rates thought to be dls- 
criminatory, cannot be attacked coUaterally. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §| 139, 141.] 

3. Injunction <g=»151 — ^Application fob Temporaby Injunction — Scope op 

Inquibt. 

On an application to the District Court for a temporary Injunction re- 
straining a State Ballroad Commission and others from brlnglng sults to 
enforce rates prescribed by such commission so far as In confllct wlth 
an order of the Interstate Commerce Commission, heard before three 
judges, it was not necessary for the court to décide upon the merits of 
the case, but only to détermine If the bill presented a case for équitable 
relief, especlally where proceedings were stlll pending before the In- 
terstate Commerce Commission affectlng certain of the rates. 

[Ed. Note. — For »ther cases, see Injunction, Cent. Dlg. § 336.] 

Suits by the Eastem Texas Railroad Company and others against 
the Railroad Commission of Texas and others ; and by the Gulf , Tex- 
as & Western Railway Company and others against the same défend- 
ants. On motion for a temporary injunction. Injunction granted. 

J. W. Terry, of Galveston, Tex., H. M. Garwood, of Houston, Tex., 
Hiram Glass, of Austin, Tex., and A. H. McKnight, of Dallas, Tex. 
(T. J. Freeman, of New Orléans, La., S. B. Dabney, of Houston, Tex., 
C. C. Huflf and E. B. Perkins, both of Dallas, Tex., E. B. Parker, of 
Houston, Tex., George Thompson, of Et. Worth, Tex., and Frank 
Andrews, of Houston, Tex., of counsel), for plaintiffs. 

®=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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Luther Nickels and C. M. Cureton, Asst. Attys. Gen., of Texas (B. 
F. Looney, Atty. Gen., of Texas, and S. C. Rowe, of Ft. Worth, Tex., 
of counsel), for défendants. 

Blackburn Esterline, Sp. Asst. U. S. Atty. Gen., for the United 
States. 

Joseph W. Folk, of Washington, D. C. (Charles W. Needham, of 
Washington, D. G., of counsel), for Interstate Commerce Commission. 

Wylie M. Barrow, Asst. Atty. Gen., of I^ouisiana, for intervener 
Railroad Commission of Louisiana. 

S. H. Cowan, of Ft. Worth, Tex., and N. A. Stedman, of Austin, 
Tex., for Dallas Freight Bureau and Ft. Worth Freight Bureau. 

Paul Kayser, of Houston, Tex. (Huggins & Kayser, of Houston, 
Tex., of counsel), for interveners Houston Chamber of Commerce and 
others. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

FARDEE, Circuit Judge. This suit grows out of an order of the 
Interstate Commerce Commission of July 7, 1916, made and entered in 
five Consolidated cases, entitled: Railroad Commission of Louisiana 
V. Aransas Harbor Terminal Railvvay Company et al., docket No. 
8418; Railway Commission of Louisiana v. St. Louis Southwestern 
Railway Company et al., docket No. 3918; Railroad Commission of 
Louisiana v. St. Louis, San Francisco & Texas Railway Company, 
docket No. 8290; Eastern Class Rates Investigation and Suspension, 
docket No. 710; and Class Rates to Shreveport, Louisiana, Investiga- 
tion and Suspension, docket No. 729. 

The order in question is very lengthy and not necessary to give in 
full. A large part of the order relates to the discrimination then prac- 
ticed between Shreveport, La., and ail points in Texas, and provides 
for discontinuance of this discrimination, and elaborately provides for 
maximum rates between Shreveport and ail points in Texas, and orders 
défendants to establish on or before November 1, 1916, on notice to the 
Interstate Commerce Commission and the gênerai public by not less 
than 30 days of filing, rates in accordance with the orders of the com- 
mission. 

The tenth, eleventh, and twelfth paragraphs of the order are particu- 
larly pertinent on this hearing. They are as follows: 

(10) It Is further ordered, that sald défendants be, and they are hereby, 
notified and required to establish, on or before November 1, 1916, upon lllie 
notice, and thereafter to malntaln and apply to the transportation of property 
between Shreveport, La., and points In the state of Texas, class rates and 
rates on the above-named commoditles not In excess of those contemporaneous- 
ly applled by them for the transportation of like property for like distances 
between points In the state of Texas, except In those Instances In which the 
rates between Texas points hâve been depressed by reason of water compéti- 
tion along the Gulf of Mexico or waters contiguous thereto. 

(11) It Is further ordered, that sald défendants be, and they are hereby, 
notified and required to cease and deslst, on or before November 1, 1916, and 
thereafter to abstain, from malntainlng and applying to the transportation of 
property between points in Texas the classification provisions at présent maln- 
tained and applied to such transportation. 

(12) It is further ordered, that sald défendants be, and they are hereby. 
notified and required to establish on or before November 1, 1916, upon like 
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notice, and thereafter to maintain and apply to the transportatlon of property 
between points In Texas, the provisions of tlie eurrent western classification 
in effect at the time such trafflc moves. 

Preparatory to filing tariffs in compliance with the commission's or- 
der of July 7, 1916, the carriers representing 80 per cent, of the rail- 
road mileage in the state of Texas and affected by the order of July 
7, 1916, filed their bill in this court on September 4, 1916, for an in- 
junction, joining as parties défendant the Railroad Commission of 
Texas, together with its individual members, the Attorney General of 
the State of Texas, and certain Texas shippers, reciting the proceed- 
ings before the Interstate Commerce Commission and the necessity 
they were under to comply, and their intention to comply, with the 
order of said commission; and then alleging, in substance, that the 
tariffs to be fîled in accordance with the order of the Interstate Com- 
merce Commission would necessarily conflict with the tarifïs heretofore 
estabUshed by the Railroad Commission of Texas, which under the 
laws of Texas tliey were compelled to observe and comply with under 
heavy penalties, at the suit of the Attorney General of Texas or of in- 
dividual shippers, that the défendants were claiming that the order of 
the Interstate Commerce Commission of July 7, 1916, was void, and 
were threatening to institute suits for damages and penalties under 
the Texas laws should the carriers comply with the said order of the 
Interstate Commerce Commission; and the complainants prayed for 
a temporary restraining order, an injunction pendente lite, and a per- 
pétuai injunction. 

To this bill is attached the following order: 

The foregolng application for a temporary injunction and temporary re- 
straining order, to remaln In force until the hearing of the said application 
for a temporary injunction can be heard and determlned, was presented to 
me this 2d day of September, A. D. 1916, and It was shown that the Honorable 
T. S. Maxey, United States District Judge for the Western District of Texas, 
is absent from said district, and for that reason Is unable to hear and act upon 
said application; and having read and considered the foregolng bill, it is 
ordered that the same be flied and that the application for a hearing for a 
temporary injunction Is granted and such hearing is set down for September 
28, 1916, at my chambers In the city of Atlanta, GeOrgla, at 10 o'clock a. m. 
That Immédiate notice of said hearing, of not less than five days shall be 
given to the Governor and the Attorney General of Texas and to the défend- 
ants. And I hereby call to my assistance at said hearing of said application 
the HoaoraWe Blchard W. Walker, Circuit Judge of this circuit, and the 
Honorable William T. Newman, District Judge of the Northern District of 
Georgia. 

It belng further shown, and it is my opinion, that irréparable loss and dam- 
age wlU resuit to complainants unless a temporary restraining order Is 
granted, it Is ordered that such temporary restraining order is granted, and 
the clerk of the District Court for the Western District of Texas is ordered 
and directed to Issue a temporary restraining order as prayed for restraining 
the Eailroad Commission of Texas, the Attorney General and others with 
notice, from flllng and prosecuting suits against the plalntitfs or elther of 
thêm for fallure or refusai to put In effect circular No. 5060 of the Eailroad 
Oommlsslc» of Texas, dated August 28, 1916, untll such tlme as the applica- 
tion for temporary injunction can be heard and determlned, and the said tem- 
porary restraining order issued by said clerk shall restraln and prevent the 
Railroad Commission of Texas, the Attorney General of Texas and the other 
défendants hereto, and others with notice, from filing and prosecuting suits 
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against the plaintifCs or either of theia for damages or penaltles, for charging 
by them, on and after November 1, 1916, the rates prescrlbed and authorized 
by the Interstate Commerce Commission In Its order of July 7, 1916, on ship- 
ments moving between points in the state of Texas, and such temporary re- 
straining order as prayed for to remain in force until the hearing and dé- 
termination of the application for an interlocutory or temporary injunction 
upon notice as aforesald. 
This September 2, A. D. 1916, at Atlanta, Georgia. 

Don A. Pardee, TT. S. Circuit Judge. 

The hearing on the question of an injunction pending the suit was 
postponed by consent from time to time until April 4, 1917, in New 
Orléans, La., when the matter came on for hearing before Pardee, 
Circuit Judge, who issued the order to show cause, and Walker and 
Batts, Circuit Judges, called to assist under provisions of section 266 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 
1916, § 1243]). 

Upon this hearing a large amount of évidence was introduced on 
both sides, consisting of subséquent pleadings in the case, affidavits, 
proceedings before the Interstate Commerce Commission, ail as shown 
by the procès verbal hereto attached. The pleadings subséquent to 
the entry of the temporary restraining order herein are an amendment 
to the original bill, a suppleniental bill by the complainant showing 
that tarifïs and rates had been filed under the order of the Interstate 
Commerce Commission and were in force, a very lengthy and argu- 
mentative answer, by the Railroad Commission of Texas and the At- 
torney General of Texas, substantially denying ail the allégations of 
the original bill and contending that the order of the Interstate Com- 
merce Commission of July 7, 1916, was void, and, if not void, voidable 
in whole or in part; and further answering in the nature of a cross- 
action, contending and asserting that the order of July 7, 1916, was 
void, and that the United States and the Interstate Commerce Com- 
mission are necessary parties; and ended with the prayer that the 
plaintifïs be denied ail relief herein and défendants hâve judgment 
and costs ; and, further, on the final hearing, said order of the Inter- 
state Commerce Commission be annulled and whoUy set aside. 

To this answer the complainants filed a gênerai and spécial replica- 
tion, and, said answer having been served upon the United States 
and the Interstate Commerce Commission, each made a limited ap- 
pearance by attomeys contesting the jurisdiction as against them. 

It further appeared that 28 other railroads, wholly situated in the 
State of Texas and not original parties to the suit, filed their pétition 
of intervention, joining the complainants in the original bill and adopt- 
ing the allégations and prayers therein, and further showing that thèy 
had filed tarifïs under the order of July 7, 1916, and further alleging 
that on the 14th day of October, 1916, the state of Texas, acting 
through her Attomey General, filed a suit in the district court of 
Travis county, state of Texas, against thèse interveners and other rail- 
way companies, wherein the state of Texas sought to enjoin the de- 
fendants from charging on and after November 1, 1916, higher rates 
than those prescribed by the Railroad Commission of Texas and from 
using any classification other than those prescribed by the Railroad 
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Commission of the state of Texas; that they therein appeared and 
pleaded, setting up the proceedings before the Interstate Commerce 
Commission the order of July 7, 1916, that they had filed with the 
Interstate Commerce Commission tariffs in compliance with the order 
of said commission, the bill of complaint in this cause, and the restrain- 
ing order issued thereon, and the filing of the answer of the Railroad 
Commission, etc. ; that, on the hearîng of the application for a tempo- 
rary injunction in said cause, ail of the facts alleged in said pleas to 
the jurisdiction were established by compétent prpof and were uncon- 
tradicted; and thereafter said court entered an order undertaking 
to restrain thèse interveners from charging higher rates than the rates 
prescribed by the Railroad Commission of Texas and from using or 
applying to shippers between points in the state of Texas any classifi- 
cation other than the classification prescribed by the Railroad Com- 
mission of the State of Texas ; and also granting a writ of mandamus, 
etc. ; and that an appeal was taken from the said orders which is 
now pending; and the interveners concluded with a prayer for a re- 
straining order and injunction, etc. 

It appears by the proof on this hearing that subséquent proceedings 
hâve been and are now pending before the Interstate Commerce Com- 
mission in the said Consolidated causes, and that on the 26th of Jan- 
uary, 1917, pursuant to a pétition filed by the Attorney General of 
Texas and by various localities and commercial interests of Texas the 
commission entered a supplemental report and order in Railroad Com- 
mission of Louisiana v. Aransas Harbor Terminal & Railway Com- 
pany et al., in which the proceedings in the five Consolidated cases were 
reopened and leave was granted to the Attorney General of Texas and 
the Railroad Commission of Texas to intervene in a supplementary 
order as follows : 

Upon considération of various pétitions flled In the above-entltled pro- 
ceedings asking tbat they be reopened for furtber hearing and argument and 
of the oral argument had therein, It Is ordered that thèse proceedings be and 
they are hereby reopened for f urther hearing ; and it is further ordered that 
pending such hearing or hearlngs and décisions thereon the order of July 7, 
1916, hereln shall remain in full force and effect. 

[1] From the foregoing, it clearly appears that the complainant 
carriers both in the original bill and the intervention are in jeopardy. 
If they fully comply with the order of the Interstate Commerce Com- 
mission and put in force the tariffs authorized by that body, they will 
be subject to a multiplicity of suits by the Railroad Commission of 
Texas and by shippers involving heavy and even confiscatory pen- 
alties. If, on the other hand, they do not comply with the order of 
the Interstate Commerce Commission, but do comply with the orders 
made and tariffs prescribed by the Railroad Commission of Texas, 
they will be subject to a multiplicity of suits with liability to be mulet 
in very large penalties. 

It seems clear that they are entitled to the protection of the court. 
Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 h. Ed. 714, 13 L. R. 
A. (N. S.) 932, 14 Ann. Cas. 764; Wadley Southern Railroad v. Geor- 
gia, 235 U. S. 651, 35 Sup. Ct. 214, 59 h. Ed. 405. 
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[2] We assume that the order of July 7, 1916, involved herein is 
valid (Houston & Texas Cen. Ry. v. United States, 234 U. S. 342, 34 
Sup. Ct. 833, 58 h. Ed. 1341), and the validity thereof can only be 
attacked directly; and, whether it is properly in issue in this case, 
and whether the court has jurisdiction (see 38 Stat. at L. 219), can only 
be decided upon the trial thereof. It certainly cannot be attacked col- 
laterally in any case. 

[3] The issues made herein in regard to certain spécifie rates pub- 
lished in tariflf promulgated under order of July 7, 1916, and whether 
or not such rates are unreasonable or discriminatory or otherwise 
illégal, are now pending before the Interstate Commerce Commission, 
the only body compétent to originally pass upon the same. Certainly, 
at this time, we are not called upon to décide upon the merits of the 
case. On the hearing before this spécial tribunal, it seems that we are 
not called upon to try or décide any of the questions presented upon the 
pleadings further than to détermine if the bill itself as amended pré- 
sents a case for équitable relief. On this issue enough has been stated 
to show that the complainants are entitled to such relief, and we 
find on the facts proved that the protection of the complainants re- 
quires the issuance of a temporary injunction substantially as prayed. 
And it is so ordered. 

BATTS, Circuit Judge (concurring). In a proceeding initiated in 
1911 by the Railroad Commission of Louisiana against the Houston 
East & West Texas Railroad Company, the Houston & Shreveport 
Railroad Company, and the Texas & Pacific Railway Company, the 
Interstate. Commerce Commission held that tlie named carriers main- 
tained trigher rates from Shreveport to points in Texas than were in 
force from cities in Texas to such points under substantially similar 
conditions and circumstances, and that thereby unlawful and undue 
préférence and advantage was given'to the Texas cities, and undue 
and unlawful discrimination against Shreveport, La., was effected. 
To correct this discrimination, the carriers were directed to desist 
from charging higher rates for the transportation of any com- 
modity from Shreveport to Dallas and Houston, respectively, and in- 
termediate points, than were contempKjraneously charged by the car- 
riers for such commodities from Dallas and Houston toward Shreve- 
port, for equal distances. This order was attacked in a suit instituted 
by the carriers in the Commerce Court. The order was sustained by 
that court, and an appeal was taken to the Suprême Court. 

The Suprême Court held (234 U. S. p. 342, 34 Sup. Ct. 833, 58 L. 
Ed. 1341) that: (1) Congress has the power to regulate rates within 
the State for transportation carried on by instrumentalities of Inter- 
state commerce, or where intrastate business would affect Interstate 
commerce. (2) Congress has not undertaken, directly or through the 
agency of the Interstate Commerce Commission, to make rates for the 
transportation of passengers or property whoUy within one state, and 
not afïecting Interstate traffic. (3) Where the observance by the car- 
rier of the state-made rate constitutes a violation of the provision of 
the Interstate Commerce Act prohibiting unreasonable and xmiust 
242 F.— 20 
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discrimination, or undue préférence or advantage, Congress has, with 
référence ttiereto, exercised its power. (4) Wbere unjust discrimina- 
tion or undue and unreasonable préférence or advantage is cliarged, 
it is a matter primarily for investigation and détermination by the Inter- 
state Commerce Commission. (5) Where tiie Interstate Commerce 
Commission has held that interstate rates charged by carriers are rea- 
sonable, and tliat the observance by the carriers of state-made rates, 
affecting the same locality, is an illégal discrimination, the carrier may 
comply with the order of the Interstate Commerce Commission by so 
adjusting the state rates as to remove the discrimination. 

After the rendition in 1913 of the opinion by the Suprême Court of 
the United States, the order of the Interstate Commerce Commission 
was enlarged to afïect the rates of ail common carriers within Eastern 
Texas, and, subsequently, further enlarged to include the entire state. 
The order also fixed the interstate rates between Shreveport and Tex- 
as points, and required the use, with référence to Texas business, of 
the western classification, in lieu of the classification prescribed by the 
Railroad Commission of Texas. 

Being required under the order to adjust their intrastate rates to 
the Shreveport rates established by the commission, the railroads pre- 
pared rate sheets and tarifïs, which they claimed to be in conformity 
with the order, and filed them with the commission. 

Pending the détermination of the proceedings before the Interstate 
Commerce Commission, hearings were held by the Railroad Commis- 
sion of Texas upon an application of the railroad companies for an in- 
crease of intrastate rates, and orders were issued by the Railroad Com- 
mission, making a ntimber of increases, which were to hâve become 
effective September 1, 1916. Upon the filing with the Interstate Com- 
merce Commission of the rate sheets by the Texas railroad companies, 
the Texas Railroad Commission, without notice, canceled the orders 
increasing the Texas rates. Thereupon plaintifïs instituted this suit 
in the Western district of Texas, setting up in détail the facts herein- 
before mentioned. The bill also averred that ail the rates, orders, and 
classifications of the Railroad Commission of Texas were unreasonable 
and confiscatory. It was alleged that, unless protection was given by 
injunction, plaintififs would be subjected to many suits for penalties by 
the state of Texas and by shippers, for obeying the orders of the Inter- 
state Commerce Commission. 

The District Judge not being accessible, application was made to 
Hon. Don A. Pardee, Circuit Judge, for the temporary injunction now 
under considération. A restraining order was made, and the applica- 
tion set down for a hearing. Delays resulted from the concurrent 
action of the parties, and the application is now submitted to Circuit 
Judge PARDEE, and Circuit Judge WALKER, and the writer, whom 
he has called to his assistance, under the terms of the law. 

In the meantime, the action of the Railroad Commission of Texas, 
in undertaking to cancel its orders increasing rates, was abrogated by 
that body. Also in the meantime, upon applications made by the Attor- 
ney General and the Railroad Commission of Texas, the Interstate 
Commerce Cormnission had reopened the case referred to and has made 
provision for hearing additional testimony, refusing, however, to sus- 
pend the rates established, pending final action. 
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The Attorney General and Railroad Commission of Texas hâve in 
this case answered, and hâve filed a cross-action, asking for the can- 
cellation of the order of the Interstate Commerce Commission. To 
this cross-bill, the Interstate Commerce Commission and the United 
States hâve filed pleas to the jurisdiction. 

In the submission of this application the parties hâve filed tran- 
scripts of the records in the several hearings before the Interstate 
Commerce Commission, of the hearing extending over many weeks 
before the Railroad Commission of Texas, and many affidavits. It 
would probably not be possible for ail this testimony to be read in less 
than two or three months. The application may be disposed of with- 
out delay, w^hich would be inconsistent with the purpose of the law to 
expedite cases of this character. 

If the rates from Texas points to Shreveport are reasonable, and 
if the application of the rates made by the Railroad Commission of 
Texas to points vi^ithin Texas constitutes unjust discrimination against 
Shreveport, the Texas-made rates are invalid. Under the terms of 
the Interstate Commerce Commission Act, the railroads of Texas may 
be prosecuted for charging the Texas rates. This results entirely 
writliout référence to any action which may be taken or w^hich may 
hâve been taken by the Interstate Commerce Commission. The Texas 
railroads are entitled to protection against contemplated state action, 
which would resuit from their failure to violate the law. 

The Interstate Commerce Commission has established the Texas- 
Shreveport rates. Thèse rates must be regarded as reasonable until 
set aside in the manner provided by law. The Interstate Commerce 
Commission has declared that the use of the Texas rates will con- 
stitute a discrimination against Shreveport. This commission is one 
of the agencies designated by the law for the purpose of primarily 
determining whether a discrimination exists. 

The law evidently contemplâtes that, when the Interstate Com- 
merce Commission shall hâve made an order, it is ordinarily to be 
obeyed until that order is set aside in the manner indicated by the 
law. 

Whether this rule is universal in its application it is not necessarj- 
in this proceeding to détermine. The Suprême Court has held that 
the commission may détermine what is a reasonable interstate rate, 
and what rate must be charged on intrastate business to prevent a dis- 
crimination, when both rates are in use. But the authority of the In- 
terstate Commerce Commission with référence to intrastate rates is 
purely incidental and remédiai. The qualities of such an order are 
radically différent from those of an order resulting from the exercise 
of the législative function involved in rate-making. To hold that it 
may, under any circumstances, regulate a state rate, is to carry the 
rules of interprétation to tbe extrême limit, in view of the proviso in 
the first section of the Interstate Commerce Commission Act (Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [Comp. St. 1916, § 8563]). It may be held 
that it has the power to make such orders afïecting intrastate rates 
as are necessary to prevent discrimination; certainly, the authority 
will not go beyond the necessity. When the Interstate Commerce 
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Commission acts with référence to such a matter, it makes, or should 
make, the same character of investigation and the same character 
of détermination that would be made by a court if a carrier charging 
the intrastate and the interstate rates were prosecuted for a violation of 
the Interstate Commerce Commission AcL Its action would be more 
nearly judicial than législative. Whenever such an order is under con- 
sidération by a court, the court would hâve to détermine whether the 
jurisdiction of the Interstate Commerce Commission had been ex- 
ceeded; and it would doubtless décline to apply the same rules with 
référence to the conclusiveness of the action of the Interstate Com- 
merce Commission that obtain when that body is, in the exercise of 
its established législative authority, making rates. It would not per- 
mit the Interstate Commerce Commission to conclusively détermine its 
jurisdiction by determining the fact of the discrimination upon which 
its jurisdiction would dépend. 

The order under investigation in this case is exceedingly compre- 
hensive. It breaks down the intrastate rates of the state of Texas. 
Thèse rates hâve not been held unreasonable. They are the resuit of 
many years of labor by an authorized rate-making body. They hâve, 
until the Interstate Commerce Commission acted, been acquiesced in 
by the railroads. Some of the rates which hâve been set aside could 
not hâve had an appréciable effect on the commerce of Shreveport, or 
any interstate commerce. Affidavits on file in this court indicate that, 
in some instances, the results of the order are disastrous to industries 
within the state. In other instances, the effects are grotesque. No rea- 
son bas been made to appear why it is necessary to supersede the Texas 
classification in order to prevent discrimination. 

But the order is. It may be that it has been improvidently made. It 
may be that parts of it are invalid. It may be that when this case is 
finally tried it will be set aside in whole or in part. But it is not pos- 
sible for us to hold the order void. A part of it has already been 
passed upon by the Suprême Court of the United States, and has by 
that tribunal been declared valid. 

The opinion of the Suprême Court is vigorously attacked. In ca- 
pable, well-considered opinions, the state courts of Texas and South 
Dakota hâve declined to follow the opinion until reannounced. It is 
the obligation of the state courts, as it is the duty of the fédéral courts, 
to vigilantly maintain the rights of the states, and to caref ully détermine 
the authority of fédéral agencies exercising powers claimed to be in 
dérogation of those rights. It is not surprising that state courts should 
be reluctant to follow an opinion which adds vastly to the power here- 
tofore assumed to be in the Interstate Commerce Commission, and 
which destroys the power which has been assumed to be in the state 
rate-making bodies. 

In the Minnesota Rate Case, 230 U. S. 352, 33 Sup. Ct. 729, 57 h. 
Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, there is un- 
equivocal récognition of the right of the states to make intrastate rates. 
In the Shreveport Case, 234 U. S. p. 358, 34 Sup. Ct. 833, 58 L. Ed. 
1341, the right of the Interstate Commerce Commission to enter an or- 
der affecting intrastate rates "where interstate commerce itself is in- 
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volved," is as definitely expressed. In the oral submission of this case, 
the représentative of the Interstate Commerce Commission suggested 
the intimate relationship between ail intrastate and ail Interstate busi- 
ness, and made it easy to see how the commission could supersede the 
State rates in every state, as it had in Texas, and nuUify the congres- 
sional déclaration that the provisions of the act which created the com- 
mission "shall not apply to the transportation of passengers or property 
v^holly within oné state." 

That Congress could make ail railroad rates, or delegate the mak- 
ing to a commission, is not, under the authorities, seriously to be ques - 
tioned. That it has not exercised this power is made clear by the 
Minnesota Rate Case; that it has given authority to the Interstate 
Commerce Commission, which indirectly and awkwardly accomplishes 
the same resuit, would seem to be the commission's interprétation of 
the Shreveport Case. But even if the commission's application of the 
opinion is too broad, the language of the Suprême Court justifies a 
part, at least, of the order, and warrants and requires the protection 
we give the railroad companies. 

It has been made to reasonably appear that, but for the restraining 
order heretofore made, the railroads of Texas would hâve been sub- 
jected to numerous and destructive suits for penalties, for the collec- 
tion of overcharges, and for infractions of the Texas Railroad Com- 
mission law. But for this judicial action, their obédience to the 
order of the Interstate Commerce Commission would hâve been de- 
structive of their property rights. If they had not obeyed the In- 
terstate Commerce Commission's order, they would hâve been sub- 
jected to the danger of suits and prosecutions by the United States 
government. Those conditions continue, and would seem to peculiarly 
demand the interférence of the judiciary. It may be the issuing of 
the injunction will not be without injury to individual shippers, and 
to localities and industries. It is much to be regretted that ail of the 
unfortunate conséquences of conflicting laws cannot be avoided. The 
issuance of the injunction which is to be entered herein will, it is 
hoped, be the action least productive of disastrous effects. 

The granting of the injunction prayed for by the railroads neces- 
sarily carries with it the refusai to grant a temporary injunction to 
the défendants. A serious question exists as to whether or not their 
cross-bill can be entertained in this suit. It is an attack upon an order 
of the Interstate Commerce Commission, and the law provides that it 
shall be instituted in the District Court of the résidence of the party 
at whose instance the order was made. It may be that, under the 
facts of this case, jurisdiction would lie only in the Western District 
of Louisiana. In addition to fixing the venue of suits of this kind, the 
law contemplâtes that the order setting aside the action of the Inter- 
state Commerce Commission should be determined by a court of 
three judges. 

It is certainly not contemplated that, in passing upon an applica- 
tion for a temporary injunction, the merits of a case which would re- 
quire weeks for a proper trial, and the merits of a cross-bill which 
would require as long a time for disposition, should be considered and 
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determined. The purpose of a temporary injunction îs to protect 
rights, as far as possible, during the period necessary for the proper 
disposition of the case. Sometimes such an injunction necessarily in- 
volves the merits of a case. We hâve not considered it necessary 
or désirable that présent adjudication of the matters involved in this 
case should be undertaken. In addition to reasons suggested hereto- 
fore, the whole rate situation in Texas is yet before the Interstate 
Commerce Commission, and a satisfactory solution ôf the difficulties 
which hâve appeared may be reached. The order entered herein is 
not intended to adjudicate any of the issues made by the pleadings, 
but merely to maintain a status which will resuit in a minimum of 
harm. 



KANSAS CITT, 0. O. & ST. J. RY. CO. t. BABKER, Atty. Gen., et al. 

(District Court, W. D. Missouri, W. D. May 27, 1915.) 

No. 64. 

Cabrtebs ®=>12(5) — RATas — Authoritt to Prescbibe Unremunebative Rates. 

Assumlng that Public Service Commission Law (Laws Mo. 1913, p. 576) 
§ 35, subsec. 4, provlding that nothlng therein, or In any other law, 
shall limit the power of the Commission to require the sale of, and pre- 
scribe reasonable and just maximum fares for, commutation tickets, 
authorlzes the Commission to order the sale of suburban commutation 
tickets, and to prescrlbe rates therefor, where a carrier's eamlngs fali 
short of a fair retum to any extent, the Commission cannot prescrlbe com- 
mutation rates which wlU stlU further reduce such eamings, eren though 
to a comparatlvely negliglble extent, and such action Is not authorized by 
reason of local public demand or interest, or by the Commlssion's views 
of the probable bénéficiai efCects of such rates upon the company's 
business. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 11, 15-20.] 

In Ekiuity. Suit by the Kansas City, Clay County & St. Joseph 
Railway Company against John T. Barker, Attorney General, and oth- 
ers. On motion for temporary injunction. Motion granted. 

Justin D. Bowersock, of Kansas City, Mo., and John M. Olin, of 
Madison, Wis. (Bowersock, Hall & Hook, of Kansas City, Mo., and 
Olin, Butler, Stebbins, Curkeet & Stroud, of Madison, Wis., of coun- 
sel), for complainant. 

William G. Busby, of CarroUton, Mo., General Counsel to Public 
Service Commission. 

M. E. Lawson, Ralph Hughes, and W. E. Campbell, ail of Liberty, 
Mo., and Wright & Alford and Frank A. Boys, ail of Kansas City, 
Mo., for défendants. 

Before CARLAND, Circuit Judge, and DYER and VAN VALK- 
ENBURGH, District Judges. 

PER CURIAM. This cause is before us on motion for a temporary 
injunction. The motion is made upon the bill and supporting affidavits, 
Opposing affidavits hâve also been filed by défendants. The prayer 

<S=;9For other case« see Eame topic & KEY-NUHBER In ail Key-Numbered Digests & Indexes 
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of the bill asks that two certain orders of the Public Service Commis- 
sion, hereinafter called the Commission, made December 5, 1914, be 
declared void, and that their enforcement be permanently restrained. 
The orders referred to relate to the foUowing subjects : 

One order fixed the fair présent value of ail the property of com- 
plainant, for the purpose of determining reasonable and just rates, at 
the sum of $3,900,000. The other order is in words and figures as 
f oUovirs : 

"Ordered: (1) That the Oommlsslon does hereby flnd as a fact that de- 
fendant, Kansas City, Clay County & St. Joseph Railway Company, should 
be requlred to put on sale to the public, on and after January 1, 1915, rea- 
sonable and just tares as the maximum to be charged for commutation 
tickets on its road Imtween the stations hereinafter named. 

"Ordered: (2) That the reasonable and Just fares, as the maximum to be 
charged by said défendant for commutation tickets, are hereby prescribed as 
follows: 

52 single Trip Indivldual 
Between Kansas City, Thlrd Ticket, Limited 30 days 

and Cherry, and Distance. from Date of Sale. 

Avondale 4.41 $3.00 

Moscow 5.42 3.50 

Wlnn Wood I^ke 6.23 4.00 

Winnetonka 7.01 4.50 

Maple Park 7.67 5.00 

Cîlaycomo 9.02 6.00 

Ravena 9.85 6.50 

Hymer 10.76 7.00 

Urban Heights 11.65 7.50 

Withers 12.73 7.75 

Liberty, Mo 14.18 8.50 

Oarby 3.45 2.25 

Schroeder 4.56 3.00 

Brenner 5.00 3.25 

Xorth Moore 6.27 4.00 

Delster 7.19 4.75 

Northern Heights 8.24 5.25 

"Ordered: (3) That the fares hereinbefore fixed shall be the maximum fares 
to be charged by said défendant for said commutation tickets from and after 
.Tanuary 1, 1915, and thereafter imtll changed or abrogated by the Commission 
as provlded by statute, and that said défendant shall, at its ticket stations on 
its Une of road, sell commutation tickets at a priée not to exceed the maximum 
rates of fare herein prescribed. 

"Ordered: (4) That said défendant keep true and correct records of its 
total gross sale of commutation tickets, from month to month, and file a 
monthly statement wlth the Commission, duly verified by its gênerai manager, 
setting forth fully ail income received from the sale of said commutation 
tickets. 

"Ordered: (5) That complainants and défendant be at llberty, at any tlme 
after an actual test of the commutation rates fixed herein has been made, to 
apply to the Commission by motion or supplemental pétition, upoQ sueh 
proof as elther may désire, and upon reasonable notice to said complainants 
or défendant, for a modification or revision of the fares for commutation 
tickets prescribed herein. If found to be rmreasonable or unjust to the public 
or said défendant, or shall fail to provide a falr and just retum on the fair 
présent value of défendant'» property as flxed In case No. 179 by thls Commis- 
sion. 

"Ordered: (6) That thls order shall take effect on December 30, 1914, and 
that the secretary of the Commission forthwith serve on complainants and de- 
fendant certifled copies of thls order and the opinion flled herein." 
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A temporary restraining order was granted herein by the District 
Judge on the filing of the bill, and a hearing before three judges was 
arranged, pursuant to the provisions of section 266 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [Conip. St. 1916, § 
1243]). The complainant charges that the order fixing the vakie de- 
prives complainant of its property without due process of law, net 
only in that the rates order is based thereon, but for other reasons as 
well: Because, as is claimed, the Commission erroneously excluded 
from that valuation large sums alleged to hâve been expended for in- 
terest and commissions during the period of construction and as dis- 
counts on the sale of bonds and of preferred stock, and refused to make 
any allow^ance for going value or for services performed and expenses 
incurred in promotion. Thèse contentions, respecting the valuation 
order, involve matters which must ultimately require carefui and seri- 
ons considération; but, for reasons which seem to us to be sufficient, 
their présent détermination is unnecessary. For the purposes of this 
hearing, the order fixing the value of complainant's property may be 
considered as acting only through that establishing and ordering in 
the commutation rates. It is, therefore, the rates order to which our 
attention at présent must be directed. 

The authority of the Commission to require complainant to put in 
commutation rates is based upon subsection 4 of section 35 of the 
Public Service Commission Law, which reads as follows: 

"Nothing In this section nor in any other provision of law shall be deemed 
to limit the power of the Oommlsslon to require the sale of, and upon investi- 
gation prescribe reasonable and just fares as the maximum to be chargea for 
commutation, school or family commutation, mlleage tickets over raiîroads or 
Street railroads, joint Interchangeable mlleage tickets, round trlp excursion 
tickets, or any other form of reduced rate passenger tickets over such rail- 
roads or Street railroads: Provlded, that ail spécial round trlp excursion 
tickets, the sale of which is llmited to less than thirty days, except round 
trip excursion tickets to state and county falrs and return during the hold- 
ing thereof, shall be deemed exempt from such régulation by the Commission." 

Having determined the value of complainant's property to be $3,- 
900,000, and the net income for the first full year of opération of de- 
fendant's line from ail sources to be $242,488.22, or a return of 6.2 
per cent, on such determined value of its property, the Commission 
States its conclusions as follows: 

"Our conclusion as to the net eamlngs of the défendant Is that whlle the 
return is not so high as we would allow If the earnings warranted It, it is a 
remarkably good showing under the conditions existlng during the first year 
of opération, and does not fall short of a fair return to such an extent as to 
be a valid reason for refuslng to establish reasonable commutation rates, if 
such rates are otherwlse Justifled. The question remalns: Should this Com- 
mission, under the faets and drcumstances in évidence, prescribe a maximum 
commutation rate and require the défendant to sell commutation tickets ï An- 
swering this question directly, we tblnk the complainants hâve shown that 
they are entttled to such relief. Other carriers hâve voluntarlly put such 
rates into effect with profit. It is shown that many other interurban Unes at 
cltles of near the same population as Kansas Clt# and that three other Unes 
at Kansas dty now bave such reduced rates. There Is no doubt that for a 
distance of several miles from Kansas City there are désirable sites for sub- 
urban résidence property at stations on défendants line, and especlally at the 
town of Liberty. In our opinion, a reasonable commutation rate for such 
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distance will increase the defendant's passenger traffic, and in any event wiîl 
not resuit in any material diminution of net earnings." 

It is estimated that the commutation rates fixed by the Commis- 
sion, if fully used by the patrons, would yield a return to the complain- 
ant of 1.16 cents per passenger mile. The maximum rate permitted 
to carriers in the state of Missouri is 2 cents per passenger mile. 
Speaking to the contention of complainant that this commutation rate 
would compel the carriage of such passengers at a loss, the Commis- 
sion finds as follows: 

"As the number of such passengers (that is, passengers from Kansas City to 
the stations mentioned in the rate order) now carried do not exceed 40 or 50, 
some of them being carried for a short distance, the loss to défendant upon 
that assumption, considering the magnitude of the total of its business, would 
be almost negliglble." 

It was urged at the hearing that thèse rates were desired by persons, 
to the number stated, who réside in Liberty and make daily trips to 
Kansas City. Witnesses gave it as their opinion that, if reasonable 
commutation rates were put into effect by défendant, a large use would 
be made thereof by persons who réside in Liberty and make daily trips 
to Kansas City, and as well in the opposite direction by students at- 
tending Liberty collèges whose homes were in Kansas City. From the 
opinion filed it appears that the Commission attached considérable im- 
portance to this suggestion. 

Conceding, without deciding, that the section of the Missouri Public 
Service Commission Law hereinabove quoted confers upon the Com- 
mission power to require the sale of, and, upon investigation, pre- 
scribe reasonable and just fares as the maximum to be charged for, 
commutation tickets, it will not, we suppose, be seriously contended that 
the law, and the authority conferred thereunder, does not présuppose 
that such rates should be remunerative, or at least that the return 
from the entire class of traffic affected should be adéquate. The Com- 
mission, in its opinion, comes dangerously near to holding the contrary. 
It finds that the présent net maximum is 6.2 per cent. — obviously an 
unusually low percentage of return upon an investment of this char- 
acter. This is admitted when it is said that that return "is not so higli 
as we would allow if the earnings warranted it," and further that it 
"does not fall short of a fair return to such an extent as to be a valid 
reason for refusing to establish reasonable commutation rates if such 
rates are otherwise justified." But, if the rate is not so high as should 
be allowed if the earnings warranted it, and if it falls short of a fair 
return to any extent, then it is not such a reasonable and remunerative 
return as the law guarantees; and any order which still further re- 
duces it to an appréciable, even if comparatively "negligible," extent 
would appear to be confiscatory. Though the amount be insignificant, 
the principle involved is none the less weighty. 

Since this case was submitted, two opinions hâve been handed down 
by the Suprême Court of the United States which hâve an important 
bearing upon the question hère presented. They are Northern Pacific 
Railway Co. and Minneapolis, St. Paul & Sault Ste. Marie Railway Co. 
v. State of Nordi Dakota ex rel. T. F. McCue, Attorney General, 35 
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Sup. Ct. 429, 236 U. S. 585, 59 L. Ed. 735, Ann. Cas. 1916A, 1, and 
Norfolk & Western Railway Co. v. W. G. Conley, Attomey General 
of the State of West Virginia, et al., 35 Sup. Ct. 437, 2Z6 U. S. 605, 59 
L. Ëd. 745. The first of thèse cases contains many observations per- 
tinent to the case at bar. It is there said : 

"But, broad as Is the power of régulation, the state does not enjoy the free- 
dom of an owner. The fact that the property is devoted to a public use on cer- 
tain ternis does not Justlfy the requirement that it shall be devoted to other 
publie purposes, or to the same use on other terms, or the imposition of re- 
strictions that are not reasonably concemed with the proper conduet of the 
business according to the undertaking whlch the carrier bas expressly or im- 
pliedly assumed. If It has held Itself out as a carrier of passengers only, it 
eannot be compelled to carry freight. As a carrier for hire, It cannot be re- 
quired to carry persons or goods gratultously. The case would not be altered 
by the assertion that the public interest demanded such carriage. The public 
Interest cannot be Invoked as a Justification for demands whlch pass the llmlts 
of reasonable protection and seek to Impose upon the carrier and its property 
burdens that are not incident to its engagement. In such a case it would be 
no answer to say that the carrier obtains from Its entire intrastate business a 
retum as to the sufflciency of which in the aggregate it Is not entltled to com- 
plaln. Thus, In Lake Shore & Mlchigan Southern Ry. Co. v. Smith, 173 U. S. 
684 [19 Sup. Ct 565, 43 L. Ed. 858], the régulation as to the sale of mlleage 
books was condemned as arbltrary, wlthout regard to the total Income of the 
carrier. SImllarly, in Missouri Pacifie Kailway Co. v. Nebraska, 217 U. S. 190 
[30 Sup. Ct. 461, 54 L. Ed. 727, 18 Ana Cas. 989], it was held that the carrier 
could not be requlred to bulld mère private connections, and the adequacy of 
the receipts from Its entire business did not enter into the question. And 
this was so beeause the obligation was not involved In the carrières publie duty 
and the requirement went beyond the reasonable exercise of the state's protec- 
tive power. » • * The state insists that the enactment of the statute may 
be justifled as *a déclaration of public polley.' In substance, the argument is 
that the rate was Imposed to ald in the development of a local Industry, and 
thus to confer a beneflt upon the people of the state. The importance to the 
eommunity of its deposits of lignite coal, the infancy of the Industry, and the 
advantages to be galned by Increasing the consumptlon of thls coal and mak- 
Ing the eommunity less dépendent upon fuel supplies Imported into the state, 
are emphaslzed. But, while local interests serve as a motive for enforclng rea- 
sonable rates, It would be a very différent matter to say that the state may 
compel the carrier to maintaln a rate upon a partleular eommodlty that Is less 
than reasonable, or — as might equally well be asserted — to carry gratultously, 
in order to bulld up a local enterprlse. That would be to go outside the car- 
rier's undertaklng, and outside the fleld of reasonable supervision of the con- 
duet of Its business, and would be équivalent to an appropriation of the prop- 
erty to public uses upon terms to whlch the carrier had in no way agreed. 
• • • The constltutional guaranty protects the carrier from arbltrary ac- 
tion and from the appropriation of lt3 property to public purposes outside the 
undertaklng assumed; and where it is established tliat a eommodlty, or a class 
of trafflc, has been segregated, and a rate imposed whlch would compel the 
carrier to transport it for less than the proper cost of transportatlon, or vir- 
tually at cost, and thus the carrier would be denled a reasonable reward for 
its services after taking Into account the entire trafflc to whlch the rate ap- 
pUes, It must be concluded that the state has exeeeded its authority." 

What the effect of thèse late décisions by the Suprême Court, approv- 
ing the doctrine announced in Lake Shore & Michigan Southern Rail- 
way Co. V. Smith, supra, and distinguishing and construing its own 
previous opinions in St. Louis & San Francisco Ry. Co. v. Gill, 156 U. 
S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567, and Minneapolis & St. Louis 
R. R. Co. V. Minnesota, 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 
1151, may be upon the extent of the power of the state to require and 
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prescribe commutation rates generally, it is unnecessary to antîcipate. 
It seems clear that that right cannot be created by local public demand 
or interest; that it cannot be justified by the Commission's views of 
the probable bénéficiai efifects of such rates upon the company's busi- 
ness, because that would constitute an invasion of the right of the 
company to conduct and manage its own afïairs, subject to a proper ex- 
ercise of the power of régulation. What other carriers hâve done, or 
hâve been required to do, under différent conditions and in différent 
localities, cannot be accepted as contolling. It must at least appear 
that the net aggregate return to the carrier is just, fair and reasonable; 
and this does not appear, to our satisfaction, from the statement of the 
Commission itself. 

The power and duty of this court to détermine whether the consti- 
tutional rights of the complainant hâve been denied to it is and must 
be conceded. We think an actual test of the efïect of thèse rates upon 
the business of complainant would be ineffective, because during the 
pendency of this litigation, and while the ultimate outcome must be 
uncertain, there could be no appreciably increased settlement of the 
suburban districts affected. If, on the other hand, people should be 
induced to take up such suburban résidences upon the faith of rates 
thus temporarily established, a subséquent adverse décision would work 
an apparent injustice. 

We recognize that this is not a hearing on the merits. The plead- 
ings hâve not been made up, nor has testimony been taken. It is not 
intended by the foregoing expression of views to forecast the judg- 
ment of the court on final hearing. However, the situation presented, 
in our opinion, calls for the issuance of a temporary injunction. The 
court will receive from counsel suggestions respecting the terms of an 
appropriate order in conformity with the views herein expressed. 



WEINHARD et al. v. R. R. THOMPSON ESTATE CO. 

(District Court, D. Oregon. May 21, 1917.) 

No. 7262. 

1. CoRroBATiONs iS=>244(6) — Sale of Stock — AsstJitPTioN of Dbbts of Cob- 

POBATION. 

G. & Sons, ownlng ail of the common stoclc and most of the preferred 
stock of a corporation, sold It to défendant by an agreement whereby 
défendant was to apply the purchase price towards the payment of the 
corporation's Indebtedness, and was to advance G. & Sons cm thelr note 
the further sum of $35,000, whlch It was also to apply on the corporation's 
llablllties, and G. & Sons agreed to guarantee, Indemnify, and save de- 
fendant harmless agalnst the payment of any further debts and liabili- 
tles; the purpose belng, as recited, that défendant should obtaln tltle to 
the corporation's property and assets free and clear of ail indebtedness. 
Held, that défendant assumed the entire indebtedness of the corporation 
by implication, not only up to the amount of the purchase prlce, but ail 
of the llablllties beyond that amount. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 968-971.] 

4t=sF0T other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Corporations ®=>244(6) — Assumption of Debts — Ageeement fob Benefit 

OF Thikd Pebson — Bjght to Sue. 

While an executory oontract, whereby one party, for a considération 
movlng from the other, agrées to pay the debt of a thlrd, gives the thiid 
party no rlght of action against the promlsor, a party holding a note of 
the corporation was entltled to sue défendant, under the rule that, where 
a person has recelved from another some fund, property, or thlng In con- 
sidération of whlch he has made a promise or entered Into an undertak- 
Ing primarlly and dlrectly for the benefit of a thlrd party, such third 
party may sue dlrectly upon such promise or undertaking. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 968-971.] 

3. Fbauds, Statute of iSs=>18(3) — Asstmption or Anothee's Indebtednbss. 

The Implied iindertaklng or promise to assume the corporatlon's debts 
was net wlthln the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dlg. | 29.] 

At law. Action by Louise Weinhard and others, exécutrices and 
executors of Henry Weinhard, deceased, against the R. R. Thompson 
Estate Company. Judgment for plaintifïs. 

Julius Silvestone and Sidney Teiser, both of Portland, Or., for 
plaintifïs. 

Bauer & Greene and A. H. McCurtain, ail of Portland, Or., for de- 
fendant. 

WOLVERTON, District Judge. The plaintifïs bring this action to 
recover against the défendant upon a promissory note executed by the 
Multnomah Hôtel Company, Philip Gevurtz, and I. Gevurtz & Sons, of 
which the Hôtel Company is principal and the other two are accommo- 
dation makers. I. Gevurtz & Sons is a corporation. At the time of the 
exécution of the note and the transactions now to be noticed, the de- 
fendant corporation was the owner of the Multnomah Hôtel, in Port- 
land, Or., and the Multnomah Hôtel Company was a lessee of the hô- 
tel from it. I. Gevurtz & Sons was the owner of ail the common stock 
and ail but 50 shares of the preferred stock of the Multnomah Hôtel 
Company, and on Januarj' 10, 1913, gave to the défendant an option to 
purchase ail the common and preferred stock of the company at the 
price of $175,000. This option ripened into an agreement between the 
parties, whereby I. Gevurtz & Sons sold to the R. R. Thompson Estate 
Company ail the common and preferred stock of the Multnomah Hôtel 
Company at the figure named in the option. In such sale it was agreed 
that the défendant company should hâve the right, in paying the $175,- 
000, to apply the same towards the payment of the indebtedness of the 
Hôtel Company, and it was further agreed, in effect, that the défend- 
ant company would advance to I. Gevurtz & Sons the further sum of 
$35,000 on its promissory note, the same to be also applied in dis- 
charge of the Hôtel Company's indebtedness and liabilities, and in ad- 
dition that I. Gevurtz & Sons would guarantee, indemnify, and save 
harmless the défendant company against the payment of any further 
debts and liabilities of the Hôtel Company, over and beyond the aggre- 
gate of the considération price to be paid for said stock and the $35,- 
000 to be advanced ; the purpose being, as expressed by the option, that 

(S=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digeats & Indexes 
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the défendant company should obtain good title to the property and as- 
sets of jthe Hôtel Company free and clear of ail daims, liabilities, and 
indebtedness, of whatever character or nature. The note and guaranty 
were given, and the défendant company disbursed the funds which it 
retained in its hands, namely, the $175,000 considération and the $35,- 

000, towafds the payment of the liabilities of the Hôtel Company, and 
paid liabilities largely beyond thèse sums in pursuance of the guaranty, 
but has refused to pay the demand of the plaintiffs on the promissory 
note of the Hôtel Company and its accommodation makers. 

The défendant "company having answered, the cause was submitted 
to the court without the interposition of a jury. At the trial it was 
shown that I. Gevurtz & Sons had been adjudged a bankrupt, and that 
the défendant company presented a claim against the estate of the 
bankrupt, which was held by the référée to be provable, which com- 
prised the entire liabilities of the Hôtel Company, including the de- 
mand of the plaintiffs on the note hère sued upon, basing its claim upon 
the promissory note of I. Gevurtz & Sons for $35,000, the agreement of 
sale of the common and preferred stock of the Hôtel Company, and the 
guaranty and indemnity by I. Gevurtz & Sons against the payment of 
any and ail indebtedness and liability of the Hôtel Company. Further 
than this, the défendant has received f rom the trustée of the estate of 

1. Gevurtz & Sons a dividend of 23 per cent, upon ail such indebted- 
ness, including the claim which plaintiffs are now suing to recover. 

The questions are presented : First, whether the défendant company 
assumed the payment of the indebtedness or Habihties of the Hôtel 
Company; and, second, whether the défendant company, through and 
by virtue of its transactions with I. Gevurtz & Sons, rendered itself 
liable directly to the creditors of the Hôtel Company, they being third 
or outside parties to the dealings between the défendant company and 
I. Gevurtz & Sons. 

[1] On the first question, counsel for the défendant company say 
that: 

"The option, the resolutions of the stockholders and directors of I. Gevurtz 
& Sons, and the wrltten indemnity ail négative the proposition that there 
was an assumptlon of the debts of creditors of I. Gevurtz & Sons by the 
Thompson Estate Company In excess of the purchase prlce for the stock, name- 
ly, $175,000." 

This is an admission that the défendant company did assume the 
debts of such creditors up to the amount of $175,000. But, considering 
the manner in which the transactions were handled, it is manifest that 
there was an assumption of the entire indebtedness of the Hôtel Com- 
pany. The purpose of the défendant company, and such was the in- 
tendment of the agreement of the parties, was to obtain the stock with- 
out impairment of its value because of any impending liabilities of the 
Hôtel Company; and when the note of $35,000 was given, the défend- 
ant company retained in its possession the fund arising theref rom, and 
disbursed it in payment of the creditors of the Hôtel Company. None 
of it was paid dÏTCClIy to 1. Gevurtz à Sons; and, as to the indemnity, 
it operated t(? reimburse the, défendant company in tlie payment of any 
liabilities of the Hôtel Company beyond the aforesaid amount of $175,- 
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000, plus the $35,000 disbursed by the défendant company. I am im- 
pressed that thèse transactions import by implication an assumption 
on the part of the défendant company of the liabilities of the Hôtel 
Company, net only up to the amount of $175,000, but also of ail its 
liabilities beyond that amount. 

[2] It is very true, as counsel for défendant contends, that where 
there is only an executory contract entered into between two parties, 
whereby one of the parties, for a considération moving from the other, 
agrées to pay the debt of a third, the third party bas no right of action 
against the promisor. Washburn v. Investment Co., 26 Or. 436, 36 
Pac. 533, 38 Pac. 620; Brower Lumber Co. v. Miller, 28 Or. 565, 43 
Pac. 659, 52 Am. St. Rep. 807. But it is settled law now in this state 
that, where a person bas received from another some fund, property, 
or thing, in considération of which he bas made a promise or entered 
into an undertaking with such other, but primarily and directly for the 
benefit of a third, such third party may maintain an action directly 
upon such promise or undertaking so made and entered into for bis 
benefit, although not a party to the transaction. 

"In such case," as was sald in Feldman v. McGiUre, 34 Or. 309, 55 Pac. 872, 
"the third party acquires an équitable interest in the property, fund, or 
thing; and the law, acting upon the relationship of the parties and thelr 
treatment of the fund, establishes the requisite prlvlty, créâtes a duty, and 
implies a promise which wlU support the action." 

The doctrine bas been treated of as well in the two cases first above 
cited, and in Parker v. Jefïery, 26 Or. 186, "hJ Pac. 712, and Kieman 
V. Kratz, 42 Or. 474, 69 Pac. 1027, 70 Pac. 506, and there bas been no 
modification of it that I am aware of in récent years. 

[3] Applying the principle hère, there was in légal intendment a 
fund created and left in the hands of the défendant company for the 
payment of ail the liabilities of the Hôtel Company, and for that rea- 
son the défendant company was rendered liable directly to ail the cred- 
itors of the Hôtel Company, including the plaintifïs. Nor is the under- 
taking or promise thus implied within the statute of frauds. Feldman 
V. McGuire, supra. 



THE GEORGE W. ELZET, JR. 
(District Court, B. D. New York. May 18, 1917.) 

1. Salvage (g=»38 — Apportionment Among Salvobs. 

Where a schooner lying at a buming pier was reseued, after belng 
abandoned by those In charge of her, by courageous and extraordlnary 
services on the part of the crew of a tug, and the danger to the tug was 
mucfa less than that undergone by the members of the crew, the salvage 
services rendered by the crew should be vlewed as a separate item, as 
should also those of the captaln of the tug. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. §§ 93-102.] 

2. Salvage <©=»27, 38 — Amount — Apportionment Among Salvors. 

A flre, destroying a pler at which a schooner was lylng, had reached 
explosive materlal in cars alongslde the schooner, and those in charge of 
her had abandoned her, when she was reseued by courageous and extraor- 

iS=3For otber cases see same topic & KEY-NtIMBBR In ail Key-Numbered Digests & Indexe* 
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dlnary services on ttie part of the crew of a tug. The tug was worth 
from $10,000 to $12,000, but the danger to the tug was mudi less than 
that undergone by the members of the crew. The schooner before the 
flre was worth $45,000, and was damaged from $10,000 to $20,000. Eeld, 
that the salvage services justified an award of $13,500, of whicli $5,000 
should go to the owners of the tug, $5,000 to the crew including the cap- 
tain, and $3,500 to the captaln individually. 

[Ed. Note.— For other cases, see Salvage, Cent IWg. §J 65, 66, 93-102.] 

In Admiralty. Proceeding by Frederick Bouchard and others 
against the schooner George W. Élzey, Jr. Decree for libelants in ac- 
cordance with the opinion. 

Foley & Martin, of New York City (J. A. Martin, of New York 
City, of counsel), for libelant. 

Alexander & Ash, of New York City (Peter Alexandei", of New 
York City, of counsel), for claimant. 

CHATFIELD, District Judge. The services of the crew of the 
Gallagher in resçuing the Elzey upon the morning of July 30, 1916, 
were so courageous and extraordinary that it is impossible briefly to 
describe them or to adequately state their nature. Pire from the 
large explosions upon the Black Tom terminal worked to the east and 
reached explosive material in cars alongside the Elzey just before the 
rescue. The plight of the Elzey attracted the attention of those 
boats which had previously been working upon vessels near the scène 
of the large explosions, and the testimony shows thât the Elzey could 
not hâve been saved from total loss unless removed from her position 
alongside the pier. The actual work of putting out the lire was done by 
the fireboat William L. Strong, but this could not hâve been ac- 
complished if the Gallagher had not brought the Elzey out in the mar- 
velous manner above referred to. 

The tug Genesee, of the Lehigh Valley, claims to hâve participated 
in the rescue, while the captain and mate of the Genesee contradict the 
witnesses from the fireboat, police boat, the revenue cutter Hudson, 
another tug in the immédiate neighborhood, and also the évidence from 
certain photographs taken by a man in a small motorboat, who took 
pictures as the Elzey was being towed out. The deck of the Elzey 
was covered with empty shells and quantities of high explosive jrowder, 
as well as with wreckage from the explosions and fire. 

The Elzey was later in the same day taken to Erie Basin, where an- 
other serions dispute arises as to alleged participation by men from 
the Gallagher in the looting of certain stores and clothing, of which 
no further trace has been found. Any looting, which can hâve oc- 
curred, was of small amount. The great number of strangers upon 
the vessel and the removal of many shells as souvenirs, in boxes and 
bags, make it extremely doubtful that the crew of the Gallagher com- 
mitted any acts which detract from their conduct in the rescue of the 
vessel. Much of the time policemen were présent upon the boat, and 
the circumstances are such as to négative the conclusions reached by 
those spectators who malie the charge of wrongdoing. 

A fire occurring from the discharge of the scattered explosives, a 
couple of days later and after the boat had been redelivered to the own- 
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ers, has made it impossible to obtain conclusive évidence of the repairs 
then necessary to restore the Elzey ; but the testittiony of certain sur- 
veyors, who examined the boat in the interval before the second fire, 
indicates that the damage caused by the explosion and fire at Black 
Tom would run from $10,000 to $20,000. The value of the boat pre- 
vious to the explosion was at the very least $45,000, and subséquent 
e vents would indicate that she could hâve been sold for considerably 
more. 

[1] The tug Gallagher was worth from $10,000 to $12,000. The 
danger to the Gallagher was much less than that undergone by the 
members of her crew, and it must be held as a proposition of law that 
the salvage services rendered by the crew with the use of the Gallagher 
should be viewed as a separate item, as must those of the captain of 
the Gallagher, who deserves much of the crédit of the rescue. 

The overwhelming testimony of the witnesses from the other boats 
makes it impossible to crédit the testimony of the witnesses from the 
Genesee, who claim for themselves substantially ail of the crédit for 
the rescue, and who make the captain of the Gallagher merely a med- 
dlesome interloper, who interfered, and who took, according to their 
story, thé boat away from her anchorage by cutting the anchor chain 
after she was safely riding at anchor. 

The testimony in the case shows that the Genesee had been seeking 
to prevent other opérations of the Gallagher in attempted salvage, pre- 
vious to the time of the rescue of the Elzey, and but little weight can 
be given to the stàtements of thèse witnesses under the circumstances. 
No similar case of salvage has ever been brought to the attention of 
any court, so far as this court now knows. The éléments of danger 
were such that no ordinary basis for an award can be found. The 
Elzey had been abandoned by those in charge of her, and would hâve 
been a total loss, in spite of the présence and assistance of the fireboat, 
if she had been allowed to remain at the pier, which, with many 
freight cars thereon, was completely destroyed. Like the rescue of an 
abandoned vessel at sea, in danger of total destruction, the saving of 
the Elzey must be attributed entirely to the acts of the Gallagher 
in the few moments which were left, when the Gallagher arrived upon 
the scène, before a rescue of the vessel became impossible. 

[2] Such salvage services justify an award of $13,500, of which 
$5,000 should go to the owners of the Gallagher, $5,000 to the crew, 
including the captain, and $3,500 to the captain individually. 

Let decree be entered accordingly. 
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COOK V. BTJENQUIST et aJ. 
(District Court, D. Minnesota, Third Division. July 16, 1917.) 

1. COUETS i®=ol01 NUMBEB OF JUDGES PRSLIMINABY INJUNCTION. 

Judicial Code (Act March 3, l&ll, c. 231) § 266, 36 Stat 1162 (Comp. 
St. 1916, § 1243), providing that no interlocutory injunctlon suspending or 
restraining the enforcement, opération, or exécution of any atate statute 
shall be issued, on ground of unconstitutionality, unless tlie application 
shall be heard and determlned by three judges, at least one of whom 
sball be a Suprême Court Justice or Circuit Judge, does not include uncon- 
stitutionality under tbe state Constitution, but only under the fédéral 
Constitution. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 344-350, 62Ô.] 

2, Courts ®=»303(2) — Fedekai. Couets — Jubisdiction — Sititb Against State. 

A suit to enjoin the members of the Minnesota Public Safety Com- 
mission from enforcing an order of such Commission, or prosecutlng or 
threatening to prosecute for nonobservance of such order, Injunctlon 
being asked upon the ground that such order is not withln the purvlew 
of the statute creatlng the Commission, is not a suit against the state, 
of whlch fédéral courts are denied jurlsdictlon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. S 844%.] 

S. CONSTITUTIONAL LAW <S=326 — GRANT OB LIMITATION OF POWEE STATB CON- 
STITUTIONS. 

State Constitutions are limitations, and not grants, of power. 

[Ed. Note. — B"'or other cases, see Constltutlonal Law, Cent. Dig. §§ 36-38.] 

4. CONSTITUTIONAL LAW ©=»81 POLICE POWER — SCOPE AND EXTENT. 

The proper extent of the exercise of the police power by a state is 
determlned by the necessitles of the situation, wlthin constltutlonal limi- 
tations. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. § 148.] 

5. Injunction <S=»114(2) — Public Safett Commission — Peesons Entitled. 

An order of the Minnesota Public Safety Commission, declaring It neces- 
sary and proper for the public safety, the protection of llfe and property, 
and as a matter of mllitary expedleney and necessity, that Ucensed saloons 
be closed at 10 p. m. and remain closed until 8 o'clock the foUowlng day, 
and providing that the clty council, board of trustées, or other governlng 
body of munlelpalltles forthwith proceed to enact ordinances executlng the 
provisions of such order, Is not dlrected against any Indlvidual, and, it 
it orders any one to do anything, is directed only against clty councils, 
etc., and hence an Indlvidual who has voluntarily closed his saloon at 10 p. 
m., and who has not been ordered by the Public Safety Commission to do 
anything, or been threatened in any way by it, is not entitled to an 
injunctlon restraining the enforcement of such order, as any loss suffered 
by hlm Is not directly attributable to the Comraission's order. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. §§ 203-210.] 

6. Wab <S=>4 — Peecautionaey Measures — Safett Commission — Powees. 

Such order was wlthin the power granted to such Commission by Laws 
Mlnu. 1917, c. 261, § 3, providing that, In the event of war, such Commis- 
sion shall hâve power to do ail acts and things not Inconsistent wlth the 
Constitution or laws of the state, or of the United States, whlch are neces- 
sary or proper for the public safety and the protection of llfe and public 
property, or private property requlrlng protection, and to do ail acts and 
things necessary or proper, so that the mllitary, civil, and industrial re- 
sources of the state may be most efflciently appUed toward the maintenance 
of the défense of the state and nation, and towards the suecessful prosecu- 
tlon of such war, and It was also authorized by the specitic provision of 
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such section that the Commission shall hâve power and It shall be Its duty 
to co-operate with the milltary and other offlcers and agents of the United 
States govemment, and to aid it in the prosecution of such war and in 
relation to public safety so far as possible. 

7. Wae <g=54 — Safett Cîommissiôn — Powers. 

Laws Mlnn. 1917, c, 261, g 3, authorlzing the Public Safety Commission 
to do ail acts and things "non-lnconslstent with the Constitution or laws 
of the State of Minnesota or of the United States," whlch are necessary 
and proper for the purposes thereln speclfled, should not be narrowly 
construed, but as glvlng the power to do ail things not Inconsistent with 
the broad purposes or the underlying princlples and fundamental require- 
ments of the laws of the state. 

8. CoNSTiTUTroNAL liAW ®=»62 — "Wab ®=>i — Safett Commission — Powebs — 

Stattjtobt Provisions. 

Laws Mlnn. 1917, c. 261, § S, construed as authorlzing the Public Safety 
Commission to requlre the closing of saloons at 10 p. m., Is not Invalid, as 
delegating législative powers to such Conmalssion, tUough under other 
statutes saloons may be liept open untll 11 p. m., and until 12 p. m. under 
a dty ordlnance, as the Législature may leave the administrative détails 
to a board or officer, and may permit a change of administrative détails 
by a public board or indlvldual, even after they hâve been enacted into 
the statute, and the power In question relates slmply to an administrative 
détail. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 
94-102.] 

In Equity. Suit by Phil Cook against J. A. A. Burnquist and oth- 
ers. On application for a preliminary injunction. Motion denied. 

M. H. Boutelle and E. S. Cary, both of Minneapolis, Minn, for 
complainant. 

Ambrose Tighe, of St. Paul, Minn., for Safety Commission. 

C. D. Gould, of Minneapolis, Minn., for city of Minneapolis and its 
officers. 

BOOTH, District Judge. This suit is brought by the plaintifï 
against the members of the Public Safety Commission of Minnesota, 
the city of Minneapolis, its mayor its chief of police, and its city 
attorney, seeking to enjoin the défendants from enforcing an order of 
the Commission which is known as "Order No. 7," or from enacting 
any ordinance or régulation enforcing the same, or from threatening to 
prosecute or from prosecuting for nonobservance of said Commission's 
order. 

The motion now under considération is a motion made on behalf of 
the plaintifï for a preliminary injunction, and has been heard on a veri- 
fied amended bill, several exhibits which bave been introduced, and 
some little oral testimony on behalf of plaintifï, and on behalf of de- 
fendants a return to the order to show cause, consisting of a verified 
answer, certain affidavits, several exhibits, and some oral testimony. 

The bill of complaint sets up, among other things, the officiai charac- 
ter of the several défendants, and that plaintifï is, and has been for 
some time, the proprietor of a saloon and restaurant in the city of 
Minneapolis located at 25 Washington Avenue North; that he has 
built up a large and lucrative business, and that he has been conduct- 
ing the same in accordance with the laws of the state of Minnesota and 

&=>FoT other cases see same topic & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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the ordinance o£ the city of Minneapolis. The bill of complaint then 
allèges that on the 16th day of April, 1917, the Législature of the state 
of Minnesota passed a certain act, which is chapter 261 of the Session 
JLaws of 1917, entitled "An act providing for the Minnesota Public 
Safety Commission, defining its powers and duties in the event of war 
and otherwise, and appropriating money for carrying out the purposes 
thereof," and the bill sets forth a synopsis of the act. It next sets 
forth that on or about June 5th said Commission caused to be adopted 
a certain order designated as "Order No. 7," and served the same upon 
the various local officiais and authorities of the state. It then sets out a 
synopsis of the order. It next sets forth that by various threats and 
otherwise the members of the Commission required the défendant may- 
or of the city of Minneapolis to instruct the superintendent of police 
of the city of Minneapolis, and through him the police force, to en- 
force and carry out the terms of the order, and that the order has been 
carried out, and that the city council is threatening to pass an ordi- 
nance enforcing the provisions of the order. It then sets out that 
plaintifï has obeyed this order and closed his establishment at 10 
o'clock in the evening, whereas formerly he was accustomed to keep it 
open until 11 o'clock in the evening, in accordance with the provisions 
of the state law, and that by reason thereof he has suffered great loss 
and damage in his business. It then sets forth, first, that the act of 
the Législature referred to is in contravention of the Constitution of 
the United States in certain specified particulars; and, second, that 
said act, if it is construed as authorizing the Commission to make the 
Order No. 7, is also in contravention of the Constitution of the state 
of Minnesota; and, third, that if it is construed as not authorizing 
the issuance of the Order No. 7, then the act of the Commission in 
issuing Order No. 7 is without authority of law, and is a usurpation 
of power; and he prays, as I hâve already stated, an injunction and 
other relief. 

The answer of the défendants admits the passage of the act of the 
Législature, and states certain facts and circumstances in view of 
which it was passed, admits the issuance of Order No. 7, and dénies 
the other allégations of the complaint. 

[1, 2] At the commencement of the argument upon the motion for a 
preliminary injunction, counsel for plaintiff stated that the plaintif? 
does not seek a preliminary injunction on the first ground stated, name- 
!y, that chapter 261 violâtes the provisions of the fédéral Constitution, 
but that he seeks the injunction only on the second and third grounds. 
With that understanding the court overruled the objection of the de- 
fendants to the jurisdiction of the court as at présent organized ; thej 
claiming that, if such constitutional question was raised under the féd- 
éral Constitution, at least, it required, under section 266 of the Judicial 
Code, the présence of three judges to constitute the court. The de- 
fendants also objected to the jurisdiction of the court as at présent con- 
stituted, claimine that the word "unconstitutional," as used in section 
266 of the Judicial Code, refers not merely to the fédéral Constitution 
but also includes unconstitutionality as regards the state Constitution 
That objection was also overruled. The défendants also attacked the 
jurisdiction of the court on the ground that, even if it should be held 
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that the act of the Commission complained of was not within the pur- 
view of said chapter 261, still the members could not be enjoined in 
the présent suit, as this would be maintaining a suit against the statc 
of Minnesota. This objection bas also been overruled. 

Taking up the merits of the motion, the first question is : What is it 
that is sought to be enjoined by plaintiff? I hâve already read the 
prayer for relief contained in the bill. It bas référence to Order No. 7. 
Now there are a number of things in Order No. 7, about which either 
there is no complaint in this bill, or no showing made upon which pre- 
liminary injunction can be based. For instance, there is no complaint 
hère as to that provision of the order covering the closing of saloons 
until 8 o'clock on the following day, instead of S o'clock on the foUow- 
ing day ; nor is there any complaint, or, if there is, there is no showing 
for an injunction, on the ground that no vvomen or girls be permitted 
to enter such saloon, or be served theref rom at any time, because plain- 
tiff's testimony is that he had no such trade; nor is there any com- 
plaint, or, if there is, there is no showing for an injunction, based upon 
the order so far as it touches dancing performances, because the évi- 
dence is that there was no such performance in the plaintiff's establish- 
ment. 

[3] The really vital question in the case is this : Whether an injunc- 
tion should issue against the défendants to restrain them from taking 
any steps to prevent the plaintifï from keeping bis saloon open between 
the hours of 10 and 11 o'clock at night. The arguments of counsel 
upon this motion hâve taken a very wide range, and perhaps necessarily 
so. The question of the police powers of the state bave been discussed ; 
the nature and character and the extent of thèse powers; also the 
question of the délégation or the right of délégation of législative power 
by the Législature to other branches of the govemment or to adminis- 
trative boards. It is not necessary, in my view of the situation, to 
discuss at great length any of thèse questions. The police power of the 
state of Minnesota, and indeed the police power of every state in the 
United States, is exceedingly broad, and the state Constitutions are 
simply limitations of power, and not grants of power. 

[4] The question of what is a proper exercise of the police power 
may be determined at one time as including certain matters and ex- 
cluding others, and at another time may be determined as including 
even those matters that theretofore had been considered as excluded. 
The proper extent of the exercise of the police power is determined by 
the necessities of the situation, within constitutional limitations. 

The question of délégation of power by the Législature, and espe- 
cially législative power to other branches of the government, to admin- 
istrative boards or to individuals, has been a question that has caused a 
great deal of controversy in the courts, not only in the state courts, but 
also in the fédéral courts. It has been said that the Législature makes 
the law, that the executive exécutes the law, and that the judiciary ex- 
pounds or détermines what the law is. Of course, that is true as a 
gênerai statement; but as a matter of fact it is of little help in any 
particular case, because practically ail the cases that arise are border 
line cases, and the question to be determined is whether the particular 
act is a législative act, or whether it is a judicial act, or whether it is an 
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executive or an administrative act. This question of délégation of 
power is one that has received the attention of the Suprême Court of 
the United States, as well as the S'upreme Courts of the states. The 
Jatest décision of the Suprême Court of the United States is that of 
First National Bank of Èay City v. Attornev General of Michigan et 

al., 244 U. S. 416, 37 Sup. Ct. 734, 61 L. Éd. , handed down on 

June llth of this year, in which was involved the act of Congress, 
approved December 23, 1913, establishing the Fédéral Reserve Board 
(38 Stat. 261, c. 6 [Comp. St. 1916, § 9794]), and particularly section 
Il (k) of the act, giving to that board authority "to grant by spécial 
permit to national banks applying therefor, when not in contravention 
of state or local law, the right to act as trustée, executor, administra tor, 
or registrar of stocks and bonds under such rules and régulations as 
the said board may prescribe." The question arose whether or not 
that w^as a délégation of législative povi^er to the Fédéral Reserve Board, 
such as was not authorized by the Constitution of the United States. 
The Suprême Court in passing upon that question used the following 
language : 

"Before passing to the question of procédure, we thlnk It necessary to do 
no more than say that a contention vvhlch was pressed In argument, and 
which It may be was indirectly referred to in tlie opinion of the court below, 
that the authority given by the section to the Reserve Board was vold, be- 
cause conferring législative power on that board, is so plainly adversely dis- 
posed of by many previous adjudications as to cause It to be necessary only to 
refer to them." 

Then they refer to a number of cases, and among others to the case 
of the United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 
L. Ed. 563, wfhich was a case where Congress had passed an act with 
référence to the préservation of forests in the United States, and had 
placed the carrying out of the plan in the hands of the Secretary of 
Agriculture, with power to make rules and régulations, and providing 
that violations of those rules and régulations should be followed by 
punishment. It was claimed that this was giving the Secretary of Agri- 
culture power to make a law. It was held by the Suprême Court that 
it was simply a délégation to him of administrative power, and al- 
though he had made rules and régulations, violation of which was 
followed by punishment, yet nevertheless this was not a législative act 
on his part within the meaning of that term in the oft-stated principle 
that a législative act could be passed by Congress only, and not by 
boards or by individuals. 

There are many décisions in the state of Minnesota, also, as to this 
power of délégation, and a number of them hâve been referred to in 
arguments of counsel at this hearing. The tendency, not only in Con- 
gress, but in state Législatures, is more and more to commit to admin- 
istrative boards, or to individuals, or to some other branch of the 
government, administrative détails. In the case of Alexander v. Mc- 
Innis, 129 Minn. 167, 151 N. W. 901, the court in its opinion said, quot- 
ing f rom a previous décision of that court : 

"The marked tendency of législation In récent years, not only In this state, 
but In other states, has been, to a large degree, to break away from tte theory 
of tirée separate and Independent departments of government, by imposing upon 
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other departments dutles and powers of a législative character, whlch the 
courts hare been IncUned to sustaln. Perhaps few, If any, cases are to be 
found, however, where statutes Imposing purely législative dutles and powers 
upon the courts hâve been upheld ; but the authorltles are numerous, sustaln- 
ing statutes whlch Impose upon the courts powers involvlng the exercise of 
both judlclal and législative functions — such as the condemnation of land 
for publie purposes, the appolntment of commlssioners of élection in pro- 
ceedlngs for adding territory to municipal coriMjrations, and laylng out and 
establlshing hlghways. The proceedlngs provlded for by the statute under con- 
sidération involve the exercise of both législative and judicial powers. The 
question of the propriety or necessity of public dltches to drain marshy 
or overflowed lands Is one of législative character. The condemnation of 
land through whlch such dltches may be constructed, the assessment of dam- 
ages, and the détermination of the légal rights of parties affected are judicial. 
The exercise of ail thèse powers Is involved In proceedlngs under this statute." 

It must be taken, then, as true in Minnesota that the tendency is 
more and more to leave administrative détails of législation to either 
some other department of the government or to boards or to individu- 
als. It need not, however, be decided in this case whether that has 
been donc in chapter 261, Laws 1917. It is possible that this case may 
be disposed of upon a much narrower basis. 

Order No. 7, which is attacked, reads as follows, so far as apper- 
tains to this case: 

"The Minnesota Commission of Public Safety hereby flnds and déclares it 
necessary and proper for the public safety, for the protection of life and 
property, and as a matter of mlUtary expedlency and necessity: 

"That ail licensed saloons In the state of Minnesota be closed at 10 o'clock 
p. m., and remain closed untll 8 o'clock the foUowlng day, and that no Intoxl- 
cating liquors be sold, served, or otherwise disposed of therein between the 
hours last above statâd." 

"That the clty council, board of trustées, or other goveming body of ail 
munlcipalities In the state of Minnesota forthwith proceed to enact ordinances 
executlng the provisions of this order and prescriblng suitable penalties for 
violations of such ordinances," etc. 

[5] Narrowly considered, upon its face, this so-called Order No. 7 
does not purport to be a law. It does not purport to be an ordinance. 
It is not directed against any individual in the state of Minnesota. 
There are no penalties announced in the order for nonperformance 
of it, or nonobservance of it. There are no threats made in the order, 
saying what will happen or what will not happen to persons who pay 
no attention to the order. 

Narrowly construed, this Order No. 7 is simply an announcement of 
certain findings or a déclaration by the Public Safety Commission that 
certain things are necessary and proper for public safety, for the pro- 
tection of life and property, and as a matter of military expediency. 
If any one can be considered to hâve been ordered to do anything, it 
is the city councils, boards of trustées, or other governing bodies of 
munlcipalities in the state of Minnesota. It is possible that the gram- 
matical construction of the order will allow that interprétation to be 
placed upon it, and that it is a direct order to the city council, although 
I think it is fairlv open to argument that it is not such order, even as 
to the city council. But, conceding that it is an order to the city coun- 
cil, the council of the city of Minneapolis and the authorities of the 
city of Minneapolis are not hère making any complaint. They are not 
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complaining that any threats hâve been issued to them, or that they 
hâve been ordered by the Public Safety Commission to do anything 
which they do not wish to do, or which they hâve not the power to do. 
The complaint hère is by a private individual, that by this order of the 
PubHc Safety Commission he has been injured in some way in his 
business. He has had no direct communication from the Commission. 
He has voluntarily closed his saloon at 10 o'clock p. m., instead of 11 
p. m. Giving this narrow construction to Order No. 7, the court would 
npt be justified in granting the application of the plaintiff for a pre- 
liminary injunction in this case, because there is no sufficient showing 
made by the plaintiff that his loss, if any, is so directly attributable to 
any act of the Commission as would authorize an injunction to issue 
upon such construction of Order No. 7. 

But I do not think that an injunction should issue if a much broad- 
er construction is given to Order No. 7 than I hâve indicated. Let us 
look at the law under which this Commission of Public Safety was es- 
tablished. It is entitled "An act providing for the Minnesota Public 
Safety Commission, definin? its powers and duties in event of war and 
otherwise, and appropriating money for carrying out the purposes 
thereof." There are contained in that act ten sections. The first sec- 
tion simply is the creating part of the act, creating the Commission. 
The second provides for organization of the board. The fourth sec- 
tion grants power to the Commission to make provision for the com- 
fort of certain persons in military and naval service, and to provide and 
pay for the support and maintenance of any person or persons dépend- 
ent for support upon Minnesota soldiers in the military service of the 
State of Minnesota or of the United States, while such soldier is in 
service. Section 5 provides for the payment by the Commission of 
50 cents per day additional pay to enlisted members of the Minnesota 
National Guard, for their period of service on the Mexican Border. 
Section 6 provides for the payment of National Guardsmen from the 
time of mobilization until they are mustered into the service of the 
United States govemment. Section 7 relates to enlistment, organiza- 
tion, and maintenance of a Home Guard. 

It is thus seen that the powers conferred on the Commission are of 
a broad and varied character. In this case it is section 3 that is partic- 
ularly attacked. Section 3 grants, in addition to the powers granted 
in sections 4, 5, 6, and 7, certain spécial powers, five in number, and 
also certain gênerai powers. The spécial powers are not attacked in 
this proceeding. It is the gênerai powers contained in the fîrst para- 
graph of section 3 that are attacked. That paragraiph reads as fol- 
lows: 

"In the event of war existing between the United States and any foreign 
nation, such Conunission shall hâve power to do ail acts and thlngs non- 
inconsistent with the Constitution or laws of the state of Minnesota or of th* 
United States, vphlch are necessary or proper for the public safety and for 
the protection of llfe and public property or private property of a character 
as in the judgment of the Commission requires protection, and shall do and 
perform ail acts and thlngs necessary or proper so that the military, civil and 
industrial resourees of the state may be most efflclently applied toward 
maintenance of the défense of the state and nation and toward the successful 
prosecution of such war, and to that end it shall hâve ail necessary power 
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not herein speclflcally enumerated and in addition thereto the folio wlng 
spécifie powers." 

That section contemplâtes several ends to be attained : Pirst, the pub- 
lic safety is to be guarded. Protection is to be afforded to life and 
public property, and also to private property of such a character as 
in the judgment of the Commission requires protection, and, further, 
the Commission is ordered to do ail acts and things necessarj' or prop- 
er so that the military, civil, and industrial resources of the state may 
be most efficiently applied for the maintenance of the défense of the 
state and nation, and toward the successful prosecntion of such war. 

[6] No attempt has been made hère to show that the acts which 
are sought to be accomplished by Order No. 7 are not germane to the 
purposes set forth in section 3, namely, public safety and the protec- 
tion of life and property, and the application of the resources of the 
state to accomplish certain ends. I take it that no attack can success- 
fully be made along that Une, because it goes without saying that the 
order hère in question, if it were carried out, would hâve some rela- 
tion at least, whether direct or indirect, to the ends sought to be at- 
tained; that is, public safety, and the protection of life and prop- 
erty, and the application of the resources of the state to the spécifie 
purposes. In fact, it can hardly be disputed that the relation would be 
direct, and the effect substantial. Nor do I think that the issuance o£ 
order No. 7 is without the purview of the provisions of chapter 261. 
In my judgment, said order is within spécial power No. 3 in section 3 
of the act, and also within the powers granted in the first paragraph 
of section 3 of the act. 

[7] The words "non-inconsistent with the * * * laws of the 
state of Minnesota," contained in section 3, should not be given a nar- 
row construction, in view of the broad purposes of the act and the 
great emergency it was intended to meet. The words above quoted 
should rather be held to mean not inconsistent with the broad purposes, 
the underlying principles, and the fundamental requirements of the 
laws of Minnesota. With such a construction placed upon section 3, 
the Order No. 7 is well within the purview of the act. 

The only question that remains in the case is whether or not the 
Législature of the state of Minnesota could authorize the Commis- 
sion to do the acts hère in question, namely, to issue Order No. 7. It 
is claimed that the Législature could not so authorize the Commission, 
because it would be a délégation of législative power. As has been 
stated hère upon the argument by counsel for the défendants, the au- 
thorities are almost overwhelming to the effect that a fédéral court is 
very loath to déclare a state statute contrary to the state Constitution, 
when that state statute has not received an interprétation at the hands 
of the Suprême Court of the state. That doctrine has been announced 
by the Suprême Court of the United States, not only in the case of 
Louisville & Nashville Railroad v. Garrett, 231 U. S. 298, 34 Sup. Ct. 
48, 58 L. Ed. 229, but also in the case of Prentis v. Atlantic Coast Line, 
211 U. S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150, also in the verv récent 
case of Pullman Co. v. Knott, 235 U. S. 23, 35 Sup. Ct. 2, 59 L. Ed. 
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105, and it has also been announced numbers of times by lower 
courts. So that, unless it is perf ectly plain on the face of it that section 
3 of chapter 261 of the Statutes of Minnesota of 1917 is a délégation 
of législative power, such as is forbidden or not allowed under the 
State Constitution, this court would hesitate to hold that statute un- 
constitutional. 

[8] In my view of this section 3, while there may be some doubt as 
to just what powers are conferred on the Commission, yet I think that 
section 3 purports to confer merely administrative powers upon the 
Commission. It is claimed that the act hère in question, viz. the issu- 
ance of Order No. 7, is not an administrative act, but is an exercise 
of législative power. The argument of counsel for plaintiff seems to 
proceed along the line that, inasmuch as the statutes of the state hâve 
heretofore allowed saloons to be kept open until 11 o'clock at night, 
and inasmuch as the ordinance of the city of MinneapoUs has allowed 
saloons to be kept open until 12 o'clock at night, that this provision of 
the statute is the law, and that this order No. 7, which provides that 
saloons shall close at 10 o'clock at night, undertakes to change that 
law ; that this is législation, and that such législation cannot be had 
through this Commission. It seems to me that that argument is not 
Sound in ail respects. The Législature of the state, in passing a law, 
may include in that law many administrative détails, as well as the 
main vital provisions of the law, or it may pass a law covering a mat- 
ter broadly and in gênerai, leaving the administrative détails to a board, 
or to certain designated persons ; but the administrative détails of any 
particular matter included in a statute still maintain their character of 
administrative détails, and the Législature may pass an act permitting 
the carrying out of a change of thèse administrative détails to a public 
board or to an individual, even after they hâve been enacted into the 
statute. It seems to me that this was what was intended to be done by 
section 3 of chapter 261 ; that it was not an attempt to confer the légis- 
lative power of the state of Minnesota upon the Public Safety Com- 
mission, but was simply an attempt to confer power over administrative 
détails in respect to matters pertaining to certain specified things. 
Those things are the public safety, the préservation and protection of 
Hfe and property, and the efficient application of the resources of the 
state toward certain specified purposes. So long as the act of the Com- 
mission is simply that of administrative détail, carrying out those va- 
rions matters, and looking towards those varions ends described and 
designated in section 3, it seems to me that such act is not without au- 
thority of the statute, nor législative in the broad sensé, but rathei- ad- 
ministrative. 

That being the view that I take of this law and of this order, it fol- 
lows that the law is not in contravention of the state Constitution, and 
it follows, also, that the act of the Commission hère complained of is 
not without the purview of the statute, chapter 261, but is within the 
purview of the statute ; and, that being the case, the plaintifï is not en- 
îitled to a preliminary injunction, and the motion is denied. 
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UNITED STATES v. BILUNGSLBY et aL 

(District Court, W. D. Washington, N. D. May 3, 1917.) 

Nos. 3492, 3500, 3551. 

1. CaiMINAL LaW <Ê=9l072 — ASSIGNMENTS OF EEEOE — ^AXIOWANCB — BfFEOT 

OF BSCAPE. 

Asslgnments of errer presented for allowance will not be passed upon, 

where défendant bas escaped from custody, untll he surrenders himself. 

[Ed. Note.— ror other cases, see Crlminal Law, Cent Dig. §§ 2703-2706.] 

2. Criminai. Law <g=»274 — ^Pleas — Withdbawal. 

Where défendants pleaded guUty after being fully advised of thelr 
rlghts, and subsequently on the trial of codefendants gave testlmony 
which would justify no conclusion other than that of guilt, It was not 
error or an abuse of discrétion to deny leave to wlthdraw their pleas 
of guUty and enter pleas of not gullty. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. §§ 632, 633.] 

Logan Billingsley and others were convicted of offenses. On ap- 
plications for the allowance of assignments of error, etc. Ordered in 
accordance with the opinion. 

Clay Allen, U. S. Dist. Atty., of Seattle, Wash. 
Bell & Hodge and Walter B. Allen, ail of Seattle, Wash., for défend- 
ants. 

NETERER, District Judge. Prior to December 28, 1916, the grand 
jury returned indictments against Logan and Fred Billingsley and a 
number of other parties, charging conspiracy to violate a fédéral stat- 
ute. On December 28th Logan Billingsley was arraigned on one in- 
dictment and pleaded guilty to count 1. On January 3, 1917, Logan 
and Fred Billingsley were arraigned on another indictment and enter- 
ed pleas of guilty. On January lOth, following, Ora Billingsley was 
arraigned on another indictment and pleaded guilty. On March 3, 
1917, Fred Billingsley was arraigned and entered a plea of not guilty, 
whidi was changed to guilty on the Sth of March, On March 5, 1917, 
Eogan Billingsley was arraigned and entered a plea of guilty, and Pie- 
low, also indicted, pleaded guilty. On March 6th, following, the de- 
fendants Hodge, Gill, Peyser, Poolman, McLennan, Doom, and Beck- 
ingham, who had pleaded not guilty, were placed on trial, and the trial 
closed on the 31st of March. At the trial Logan Billingsley, Fred 
Billingsley, Ora Billingsley, and Pielow, under oath, testified. The de- 
fendants Gill, Beckingham, Hodge, Peyser, Poolman, McLennan, and 
Doom were found not guilty. On the 19th of April, following, the 
défendants Logan, Fred, and Ora Billingsley were brought before the 
court for judgment and sentence, whereupon they asked permission to 
withdraw their pleas of guilty and enter pleas of not guilty. The 
court, in denying the request, said : 

"When thèse défendants were brought Into court to be arraigned, Mr. 
Logan Billingsley was accompanled by counsel. After the flrst arraignment, 
he appeared In court wlthout counsel, and stated that he dld not désire coun- 
sel, and was fully advised of the step he was about to take, and that he was 
ready to enter his plea of guilty at that tlme. The other two défendants 

®=>For other cases see same toplo & KBY-NUMBBR Is ail Key-Numbered Digests & Indexe» 
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deelined counsel, and stated that they were advlsed of the step they were 
taking, and pleas were received on the first Indlctment to' which arraign- 
ments were made. In the subséquent arralgnments on the other Indict- 
ments practically the same proceedlng was repeated. Thls court is always 
very careful In preservlng the rights of défendants, and 1 hâve frequent- 
ly declined to accept a plea on the part of a défendant, when I felt that 
there might be a question as to whether he was fully advlsed of his rlght, 
even though he expressed wllllngness to enter a plea of gullty, and hâve al- 
ways upon such occasions appointed counsel, where the défendant was not 
able to employ counsel, to consult with the party prior to entering his plea. 
The same cautious method was adopted with relation to the défendants now 
before the court. I do not believe that a défendant, after he has entered a 
plea of guilty, has an absolute rlght, as stated by counsel, to withdraw the 
plea of guilty. It is a discrétion which is lodged in the court, and which is 
always exercised by the court, having in view the justice of the matter pre- 
sented and the interest of the défendant as the prlmary considération. In 
the matters now before the court, the défendants, after having been duly ad- 
vlsed of their rights and of the step they were about to take, entered pleas 
of guilty. Afterwards this cause was tried ; we received testimony for near- 
ly 30 days ; ail of the défendants now before the bar of the court testifled ; 
and for the court, after listening to the testimony of the défendants, to now 
say that the rights of the défendants require that the court exercise that 
discrétion which is vested in it, in permitting a withdrawal of the plea of 
guilty and entering a plea of not guilty, would be turning the orderly and 
proper proceeding of the court into a farcical proceedhig. This action the 
court is not justifled under any circumstances to take, from any viewpolnt 
from which the subject can be approached. I remember distinctly the testi- 
mony of Mr. Logan Billingsley and Mr. Fred Billingsley. It is impressed on 
my mind. There isn't anythlng in the testimony which they gave under oath 
upon which the court could predieate the sUghtest excuse for granting this 
application. The emphasis placed by counsel upon the fact that the défend- 
ants who were tried in this case, and who were denominated by counsel as 
the principal défendants, were acquitted, and that thèse défendants should 
therefore not be punished, could not be considered by the court as any reason 
vvhy, if there has been — ^I am not saylng that there was, but am simply 
using the language of counsel — a miscarriage of justice with relation to 
some of the défendants, that there should be further miscarrtage of justice, 
and say that thèse défendants should not be punished, or that the court should 
dévote time in going over the same matter again to which thèse défendants 
hâve testifled, and from which testimony no view can possibly be taken 
which would Justify any conclusion other than that of guilt." 

The défendants were sentenced — Ora Billingsley, 30 days in the 
county jail; Fred Billingsley, 6 months in the county jail; and L,ogan 
Billingsley, 13 months in the fédéral prison at McNeil's Island. On 
the 25th of April, a pétition was filed in this court praying the court 
to fix — 

"the amount o£ bond to supersede and stay the judgment of the court made 
and entered herein on the 19th day of April, 1917, pending an appeal to the 
Circuit Court of Appeals ♦ • • from the order made and entered on the 
sald day, denylng them permission to withdraw their pleas of guilty and to 
enter pleas of not guilty." 

Therewith was filed a notice to the district attorney that the motion 
would be presented to the court on the 26th of April, at 2 o'clock p. 
m. On the 26th of April a "further pétition" was filed in which — 
"the above-named défendants respectfuUy pétition that a writ of error may 
be issued herein, whereby the order and judgment of thls court, made and 
entered herein on the 19th day of April, 1917, denying the motion of the 
said défendants to be permitted to withdraw their pleas of guilty to the 
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Indictment hereln and to substitute tberefor a plea of not guUty, was denied, 
and thereafter sentence was pronounced agalnst tlie said défendants upon 
motion ot the district attomey for thls district, made upon said day, may be 
reviewed by the Circuit Court of Appeals of the United States for the NintU 
Circuit, and aiso pétition this court that in the said order allowing said 
writ of error to issue it be further^ provided that the Judgment and sentence 
above mentioned be superseded and stayed, and that the said défendants be 
admitted to bail pending the disposition of the said writ of error by the 
said Circuit Court of Appeals of the Ninth Circuit." 

At the time said motion and pétition were presented the district at- 
torney presented and filed an affidavit stating : 

"That on the 22d day of April, 1917, while the défendant Logan Billingsley 
was in the custody and control of the United States marshal in the United 
States détention station at the dty of Seattle, for the purpose of dellvery to 
the United States penitentiary In exécution of the sentence, said Logan 
Billingsley escaped from said détention station, and since that time has been 
and now is a fugitive from justice. » • • " 

No assignment of errors having been served or filed, in accordance 
with rule 11 of the Circuit Court of Appeals (150 Fed. vii, 79 C. C. A. 
vii), or at ail, the court, on the request of counsel for the défendants, 
extended the time for hearing said motion and pétition until such as- 
signment of errors could be filed in accordance with said rule. On 
the last day of the November term, the court, on its own motion, with 
the consent of the district attomey, extended the term for the period 
of 10 days for the purpose of affording opportunity of presenting such 
assignment of errors. On May Ist the défendants filed and presented 
an assignment of erors, and prày that the same be allowed, and that 
a transcript of the records, proceedings, and papers upon which 
judgment was entered, duly authenticated, may be transmitted to the 
Circuit Court of Appeals, and by stipulation of the attorneys for the 
défendants and the district attorney the matter was set for hearing at 
this time, to afford opportunity for the district atorney to examine the 
same. 

[ 1 ] The défendant Logan Billingsley having escaped, and not being 
within the control of the court, either actually or constructively, the 
court must décline to consider his assignment of errors until such time 
as he shall suri^ender himself into the custody of the proper officers of 
this court. Smith v. United States, 94 U. S. 97, 24 L. Ed. 32 ; Bona- 
han V. Nebraska, 125 U. S. 692, 8 Sup. Ct. 1390, 31 h. Ed. 854: 
Byrne on Fédéral Criminal Procédure (1916 Ed.) § 390, p. 235, and 
section 235, p. 136; Ex parte Dorr, 3 How. 104, 11 L. Ed. 514. And 
for the purpose of affording said défendant Logan Billingsley oppor- 
tunity to surrender himself to the officers of this court, considération 
of his assignment of errors is continued until such surrender, provided 
he surrenders within the time to which the November term of court 
has been extended. 

[2] The discrétion of the court in declining to permit a withdrawal 
of the plea of guilty was not abused, and I do not belïeve that error 
was committed. Andrews et al. v. United States, 224 Fed. 418, 139 
C. C. A. 646; United States v. Lewis (D. C.) 192 Fed. 637; United 
States v. London (D. C.) 176 Fed. 976; United States v. Bayaud et 
al. (C. C.) 16 Fed. Z76; People v. John Lennox, 67 Cal. 113, 7 Pac. 
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260; Bai-ton v. State, 23 Wis. 587; Commonwealth v. Winton, 108 
Mass. 485. While the allowance of a writ of error is a matter of 
judicial détermination, upon a considération of the grounds set forth 
in the assignaient of errors, the court would not be captious, but would 
rather invite an expression of the Circuit Court of Appeals; and 
while the défendant has a right of appeal, irrespective of assignment 
of errors, I can see no objection to allowmg the assignment of errors 
and affording opportunity to the défendant before the court to présent 
his contentions to the Circuit Court of Appeals from the viewpoint 
of his choosing. 

Pending a hearing in the Circuit Court of Appeals, the défendant 
Fred Billingsley may be released on bail in the sum of $2,500, ap- 
proved by the court. Hardesty v. United States, 184 Fed. 269, 106 
C C. A. 411 ; In re Claasen. 140 U S 200, 11 Sup. Ct. 735, 35 L. Ed. 
409; Hudson v. Parker, Judge, 156 U S. 277, 15 Sup. Ct. 450, 39 
L. Ed. 424. 



PUGET MILL. CO. v. SKAGIT OOUNTY. 

(District Court, W. D. Washington, N. D. May 10, 1917.) 

No. 3467. 

1. Taxation <g=3482{2) — Correction op Assessments — Notice to Peopebty 

OWNEKS. 

Under Rem. & Bal. Code Wash. § 9200, subd. 1, authorlzlng the board 
of equalizatlon to raise the valuatlon of real property whleh, in their 
opinion, Is returned below its falr value, after at least tive days' notice In 
writlng to the owner or agent, a notice to appear before the board and 
show cause why the valuatlon of land should not be ralsed, statlng that 
the board would be In session on Monday, Tuesday, and Wednesday dur- 
Ing the first three weeUs in August,, and on Saturday of the thlrd week, 
belng the 21st of August, was insufflcient, as, under the décisions of the 
state Suprême Court, the property owner must be notlfied to appear on a 
date certain. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. J 855.] 

2. Courts <S=366(6) — Fédéral Courts — State Laws as Rules of Décision. 

The Suprême Court of a state havlng construed a statute as to notice 
to property owners of a iiroposed change in the valuatlon of their prop- 
erty, the fédéral court must regard such construction as a part of the 
statute and be bound thereby. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 961.] 

At Law. Action by the Puget Mill Company against Skagit County. 
Decree for plaintiff . 

Hughes, McMicken, Dovell & Ramsey and Palmer & Askren, ail 
of Seattle, Wash., for plaintiff. 

A. R. Hilen, Pros. Atty., and Thomas Smith, both of Mt. Vernon, 
Wash., for défendant. 

NKTERER, District Judge. Plaintiff seeks to recover from the de- 
fendant $7,313.86, together with interest from June 1, 1916. It is al- 

i^sFor otber casée see aome topic & KEY-NUMBEiR la ail Key-Numbered Digests & Indexes 
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leged that the board of equalization of Skagit county, without notice, 
arbitrarily raised the valuation of lands by plaintiff owned in the 
county, and taxes were levied upon such valuation, and that the amount 
sought to be recovered is the amount represented by such unwarranted 
act on the part of the equalization board; that the amount of taxes 
represented by the valuation returned by the county assessor was ten- 
dered and refused, and on June Ist, when said taxes had become de- 
linquent, for the purpose of preventing the issuance of delinquency 
certificates, the amount claimed was paid, under protest, however, and 
that demand for such repayment was duly made thereafter, and re- 
fused. 

It is conceded that a notice was given to the plaintifï company by the 
board of equalization of Skagit county on the 3d day of August, 1915, 
which was received by the plaintifï company on the following day. 
The notice reads, omitting formai parts : 

"You are hereby notifled to be and appear before the board of equalization 
of Skagit county, Washington, and show cause, if any you hâve, why the 
assessed valuation of the property as per annexed schedule shall not be 
raised from the items marked 'Présent Valuation' in said schedule to the items 
under the title 'Baised to' in said schedule. And you are hereby notifled that 
if you fail, neglect, or refuse to so appear, or fall to show good and sufflclent 
cause why said proposed ralse should not be made, then the said board will 
proceed to make such ralse in assessed valuation on property as specifled in 
said schedule. 

"ïou are further notifled that the said board of equalization for the year 
1915 wlU be and remain In session in the commlssioners' rooms at the court- 
house in Mt. Vemon, Skagit county, Washington, between the hours of 9 
o'clock in the forenoon and 4 o'clock in the afternoon of each and every Mon- 
day, Tuesday, and Wednesday during the first three weeks in August, and 
will also be In session, between the same hours as stated, on Saturday of the 
third week In August, being the 21st day of said month, which day will be 
the last day of said session." 

Attached to this notice was a description of the property, with the 
returned valuation and the proposed valuation opposite each descrip- 
tion. The section of the Washington statute under which the board of 
equalization was proceeding (section 9200, subd. 1, Rem. & Bal. Code) 
provides as foUows: 

"They shall ralse the valuation of each tract or lot of real property which 
in thelr opinion is returned below its true and falr value, to such priée or 
sum as they believe to ba the true and falr value thereof, after at least five 
days' notice shall hâve been given in wrlting to the owner or agent." 

[1, 2] It is contended that under this section of the statute, as con- 
strued by the Suprême Court of the state, the plaintiff was entitled to 
hâve a date certain fixed by the notice when the matter would be heard, 
and Everett Water Co. v. Fleming, 26 Wash. 364, 67 Pac. 82, is cited 
as conclusive of the contention. In this case the notice reads, omitting 
formai parts : 

"You are hereby notifled to appear before the board of equalization within 
five days from the date of this notice and show cause If any, why the 
* ♦ • assessment of your company for the year 1901 should not Tse 
raised. * • • Board will be in session from the 19th to the 24th of this 
month." 
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Notice was dated August 16th, and the Suprême Court (26 Wash. 
at page 367, 67 Pac. 83) says : 

"It will be observed tliat the statute provides that this action shall be taken 
after at least flve days' notice shall hâve been glven to the owner, and the 
notice calls upon the company to appear within flve days from the date of 
the notice. So it would seem that in any event the statutory notice, wlthout 
which the valuation cannot be raised, and whlch is a jurisdictional prerequl- 
slte, was not glven. It Is, however, contended by the appellants that, inas- 
much as the board did not act untU the 24th day of August, fully flve days 
had elapsed between the date of the notice and the action of the board In 
raislng the assessment. But we think the statute contemplâtes a notice 
glven to the property holder wlth a date certain, fixed for hls appearance, and 
that that certain date must be flxed more than flve days from the service of 
the notice." 

It is contended on the part of the défendant that the notice in the in- 
stant case is distinguishable from the notice in Everett Water Co. v. 
Fleming, supra, in that a défini te date was named as the 21st, and that 
the notice merely gave to the owners the option of appearing at any 
time upon any of the other days. 

I think an analysis of the two notices would hardly justify this con- 
clusion, as the 24th, being the last day in the Everett notice, is fully as 
emphatic as the 21st in the notice in issue. The employment of the 
term "within five days" in the Everett notice was not the determining 
factor, and no doubt was employed through inadvertence, and if a day 
and time certain had been fixed for hearing the matter after five days' 
notice the term "within" would not hâve been controlling, as it was 
not in the décision. There is no légal distinction between the 19th and 
the 24th of a month, and the Mondays, Tuesdays, and Wednesdays of 
each week and the 2Ist or Saturday of the last week, and the Suprême 
Court of the state having construed this section of the statute, this 
court must regard it as a part of the statute and be bound thereby, 
Leffingwell v. Warren, 2 Black (67 U. S.) 599, 17 L. Ed. 261 ; Lewis v. 
Monson, 151 U. S. 545, 14 Sup. Ct. 424, 38 L. Ed. 265; Cargill Co. v. 
Minnesota, 180 U. S. 452, 21 Sup. Ct. 423, 45 L. Ed. 619; Jacobson v. 
Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643, 3 Ann. 
Cas. 765. The protest was sufficient, and if a verified demand was nec- 
essary, it was waived. 

A decree may be presented in favor of the plaintifï. 



In re ADAMS. 

(District Court, N. D. Georgia. May 26. 1917.1 

No. 5506. 

Bankeuptct <@=>372, 417(2) — Reopening Case — Vacatinq Discharge. 

Where a bankrupt honestly trled to schedule a debt due C, but, under 
a mlsapprehenslon as to whom it veas due, scheduled it as due the C. 
Company, an application to set aslde the discharge and reopen the case, 
In order that the schedules might be amended, would be granted. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. §§ 574, 869.] 
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In Bankruptcy. In the matter of Jesse E. Adams, bankrupt. On 
application to set aside the discharge. Discharge set aside, and case 
reopened. 

Claude C. Smith, of Atlanta, Ga., for petitioner. 
Adamson & Miller, of Atlanta, Ga., for objector. 

NEWMAN, District Judge. This is an application to set aside the 
discharge, granted the bankrupt on December 2, 1916 The pétition 
to set aside this discharge is upon the following ground : 

The bankrupt owed Charles H. Cône, $250, made up of 10 notes of 
$25 each, and, under some misapprehension as to the party to whom 
the debt was due, he scheduled the Cône Realty Company, at Maçon, 
Ga., in which city Charles H. Cône lived. Charles H. Cône was con- 
nected, in some way, with the Cône Realty Company, and notice of 
the application for discharge was sent to that company, and it seems, 
from what is before the court, that the notice was sent, in some way, 
to the attorney of the Cône Realty Company. But, at ail events, Cône 
dénies, in his answer to the application to set aside the discharge, that 
he received any notice. He is proceeding with a suit against the bank- 
rupt on the notes for the $250. 

It seems that the bankrupt, Adams, was honestly trying to schedule 
this particular debt, but was under some misapprehension in some way 
as to whom it was due. I am inclined to follow the décision of Judge 
Chatfield, of the District Court of the Eastern District of New York 
(In re McKee et al. [D. C] 165 Fed. 269), which was a case very 
similar to this, and upholds the granting of an application in a case 
such as this for setting aside the discharge and reopening the case. 

Of course, Charles H. Cône will hâve the right to object to the grant- 
ing of the discharge, after the discharge is set aside and the case re- 
opened, upon ail statutory grounds; but I think, under the circum- 
stances in this case, following the only authority distinctly in point 
which I hâve seen, that the application should be granted. And I am 
of the opinion, independently o£ any authority, that in a case lîke this, 
where there was a sincère and honest effort to schedule a créditer, and 
a mistake was made as to who the créditer was, it would be only 
fair to reopen the case, and give the bankrupt a chance to make his 
schedule conform to the facts. 

It is therefore ordered that the discharge heretofore granted be 
set aside, and the case reopened. 



BT. LOUIS INDEPENDENT PACKING CO. V. HOUSTON 337 

ST. LOUIS INDEPENDENT PACKING CO. v. HOUSTON, Seeretary of 

Agriciilture, et al. 

(Circuit Court of Appeals, EigUth Circuit. May 7, 1917.) 

No. 4692. 

1. Food €=>3— Méat Inspection Act— Constkucïion — Régulations of Vk- 

pabtment. "• 

Tlie provision of Order No. 211, promulgated by the Seeretary of Agri- 
culture under Méat Inspection Act Mareh 4, 1907, c. 2907, 34 Stat. 1260, 
and effective November 1, 1914, that sausage shall not contain cereal in 
excess of 2 per cent., nor water in excess of 3 per cent., if construed to 
include any compound or mixture, however labeled, as contended by the 
Department, is not withln the power conferred on the Seeretary to maU(>, 
régulations to carry out the purposes o£ the act; such purposes being to 
prohibit generally the sale of products which are unsound, unwholesomc, 
or otherwise unfit for hum'an food, or misbranded, wlthout prescribing 
formulas for such products. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 2.] 

2. CONSTITTJTIONAL LAW ®=o74^-ACTS OF ADMINISTRATIVE OfFICERS— PiEVIEVV 

BT COUETS. 

Where the head of a department is not acting for the executive, but in 
the performance of a duty specifically iniposed upon him by a law of Con- 
gress, whether his acts, where they affect Indlvidual rlghts are within the 
powers conferred, is a question which the courts hâve jurisdiction to dé- 
termine. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 124.] 

Amidon, District Judge, disscnting. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit in equity by the St. L/Ouis Independent Packing Company 
against David F. Houston, Seeretary of Agriculture, A. D. Melvin, 
Chief of the Bureau of Animal Industry, and James J. Brougham, 
Chief Inspecter of such Bureau at St. Louis. Decree for défendants, 
and complainant appeals. Reversed. 

For opinion below, see 231 Fed. 779. See, also, 215 Fed. 553, 132 
C. C. A. 65. 

Franklin Ferriss, of St. Louis, Mo. (A. B. Stratton, of Chicago, 111., 
on the brief), for appellant. 

W. H. Woodward, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. 
Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. This suit was brought to obtain a tempo- 
rary and permanent injunction "restraining Hon. David F. Houston, 
Seeretary of Agriculture, Dr. A. D. Melvin, Chief of the Bureau of 
Animal Industry, and James J. Brougham, Chief Inspecter of the Bu- 
reau of Animal Industry of the Department of Agriculture at 
St. Louis, and their and each of their assistants, deputies, inspectors, 
employés, représentatives, and clerks, from refusing to mark, stamp, 
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tag, or label as 'Inspectée! and Passed' ail méat food products or sausage 
manufactured by your orator found to be sound, healthful, and whole- 
some, and which contain no dyes, chemicals, preservatives, or in- 
grédients which render such naeat or méat food products unsound, 
unhealthf ul, umvholesome, or unfit for human food," and that a manda- 
tory injunction issue requiring the défendants to "mark, stamp, tag, 
or label as 'Inspected and Passed' ail the méat food products or sausage 
manufactured by your orator found to be sound, healthful, and whole- 
some, and which contain no dyes, chemicals, preservatives, or ingrédi- 
ents which render said méat or méat food products unsound, unhealth- 
ful, unwholesome, or unfit for human food." 

Upon application to the District Court for a temporary injunction, 
it was denied, and complainant appealed, and the District Court was 
reversed', and a temporary writ of injunction ordered issued. St. 
Louis Independent Packing Co. v. Houston, 215 Fed. 553, 132 C. C. 
A. 65. We assume that upon receipt of the mandate a temporary in- 
junction was issued by the District Court in accordance with our or- 
der, although that fact does not appear in the record. No notice was 
ever had upon Dr. A. D. Melvin, and he did not appear. Hon. David 
F. Houston, Secretary of Agriculture, and James J. Brougham, in- 
spector in charge, filed separate answers in substantially the same form, 
the former on January 21, 1915. The case came on for trial at the 
September term, 1915, as between the complainants and the défend- 
ants answering, and upon the évidence the District Court on March 
20, 1916, dismissed the bill at complainant's cost, and it appeals. The 
opinion of the District Court upon the application for a temporary 
injunction wîU be found in 204 Fed. 120, and its opinion upon final 
hearing, upon which its decree was reached from which this appeal 
was taken, is found in 231 Fed. 779. The case having been three times 
reported, we shall not make a full statement of the issues and évi- 
dence, but content ourselves with stating such new matters as will be 
necessary to an understanding of the case, leaving the history of it to 
be learned from the former opinions. 

The appellees earnestly urge a change in our rulings on the former 
appeal, 215 Fed. 553, 132 C. C. A. 65. This we cannot consider. The 
former opinion constituted the law of the case. The authorities upon 
this are so numerous that we cannot cite them individually. They will 
be found fuUy reviewed and cited in 2 Enc. of U. S. Sup. Ct. Repts. 
412 to 415, and 12 Enc. of U. S. Sup. Ct. Repts. 142. In view, however, 
of the fact that the Secretary of Agriculture had not been served prior 
to the time of the former appeal, although his subordinate had been, 
we concède it is barely possible this rule does not apply to him. We 
therefore say that the argument in support of a change in our former 
rulings is not persuasive and the rulings are adhered to. 

Notwithstanding its somewhat inaccurate statement in the bill, com- 
plainant has not been manufacturing sausage, but a compound which 
is embraced in the term "méat food products" and known as "sausage 
and cereal." Water is added, and the power of the Agricultural De- 
partment to compel the use of the word "water" in the name of the 
compound has never been questioned. Thus it can require that plain- 
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tiff's product be labeled "sausage, cereal and water," if it deems such 
conduct proper, and it could even require that the label show the per- 
centage of each article used. Thèse méat food products hâve been 
marked for years by stamping upon every link of the sausage in large 
link goods the words "sausage and cereal." Where the links are very 
small, this has been put upon every third to fifth link. The same in- 
scription is put upon the ten-pound cartons of shipment ; but, as this 
does not reach the ultimate consumer, it will for the présent be ignored. 

[1] It affirmatively appears that the complainant's manufacture con- 
tains no dyes, chemicals, preservatives, or ingrédients that would ren- 
der them unsound, unhealthy, unwholesome, or unfit for human food. 
The sole question on this branch of the case is whether cereal in excess 
of 2 per cent, or water in excess of 3 per cent, may be added to sausage 
not to be sold as sausage, but to be sold as sausage and cereal, or un- 
der such other name as the Secretary of Agriculture may prescribe, 
not, however, denying the right to use the word "sausage." When the 
practice of mixing cereal with sausage commenced in this country, the 
cereal was higher priced than the méat. One government witness stat- 
ed that the mixture of cereal with sausage made the compound less 
speedy of digestion. 

Let us now see what was decided on the former appeal. It was 
there said: 

"The entlre Méat Inspection Law (Act March 4, 1907, c. 2907, 34 Stat. 1260 
[U. S. Comp. St. Snpp. 1911, p. 1360]) was, as distinetly Indicated In it, to 
prevent the sale of food whleh Is unsound, unwholesome, or otherwise unfit 
for human use or misbranded. It was not the design of Congress in that law 
to provide standards of quality, except to prohlbit the sale of food which was 
unsound, unwholesome, or otherwise unfit for humau use, and secure true 
branding. The article in question, being sausage with cereal, or sausage and 
cereal, was not intended to be prohibited by Congress. The act of Congress 
did contemplate, however, that the purchaser should know what he was buy- 
ing. * » * We come now to the provision, inserted in section 16 of rule 
18, that sausage shail not contain cereal in excess of 2 per cent. If this slm- 
ply means that it shall not be sold as sausage, it possibly may hâve heen valid ; 
but the government does not contend that this is its true meaning. If it 
nieant that sausage sold as such should not contain cereal In excess of 2 per 
cent, but that sausage and cereal raight contain more, it nilght be sustained. 
But the contention is that ^le Secretary of Agriculture had power to prohlbit 
the manufacture and sale of sausage and cereal, where the cereal was in ex- 
cess of 'Z per cent. This the Secretary of Agriculture had no power to dC/ 
* • * The question is simply: Could he pronibit the m'aklng of a com- 
pound which was sound, healthful, wfloiesome, and free from dyes, chemicals, 
preservatives, or ingrédients whleh renfler such unfit for human food, by a 
mère régulation? We are constrained to say that he cannot. A compound 
of beef and pork would not entitle the Secretary of Agriculture to prohibit 
the words 'beef and 'pork' to appear in the title, and to condemn ail such 
compounds on the label of which they appear." 

It is claimed that the Secretary of Agriculture has issued, eflfective 
November 1, 1914, a new set of "Régulations Governing the Méat In- 
spection of the Department of Agriculture," and that previous régula- 
tions are abrogated thereby. This was, of course, long after the com- 
mencement of this suit. Thèse new régulations omit the preamble to 
the order of February 28, 1913, referred to in 215 Fed. 553, 556, 132 
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C. C. A. 65, 68. The new régulations divide tlie substance of tlie cir- 
cular in question, and so far as material are as f ollows : 

"Régulation 17. Labeling. 
"Section 9. 

"Paragraph 2. When cereal Is added to sausage within the Hmlt prescritK><l 
by paragraph 4 of section 6 of régulation 18, there shall appear on the label 
in a prominent manner, contiguous to the nume of the produet, the statement 
'cereal added.' When water in exeess of 3 per cent, and cereal are added ti> 
certain kinds of sausage as permitted by paragraph 5 of section 6 of régula- 
tion 18, the same shall be labeled 'sausage, water, and cereal' ; but when no 
cereal is added, the addition of water need not be stated. 

"Paragraph S. When cereal is added to any ineat food produet other than 
sausage in quantities not exceeding 5 per cent., the stateiiient 'cereal addeci' 
shall appear on the label in a consplcuous manner contiguous to the name of 
the produet, and if any such produet contains cereal in nuantitles exceedtng 
5 per cent., then 'cereal' shall appear as a part of the name of the produet iu 
uniform size and style of letters, for example, 'potted uieat and cereal': l'ro- 
vided, however, that products such as méat loaves, pâtes, soups, tripe with 
onion sauce, Irlsh stew, stewed kidneys, hash, chile con carne, tamales, bolled 
dinners, chop suey, scrapple, and the lil<e, may eontaln cereal and simil nr 
.substances without the présence of such substances being indieated ou the 1;l- 
bels." 

"Régulation 18. Roinspection and Préparation of Méat and Products. 

"Section 6. 

"Paragraph 4. Sausage shall not contain cereal in excess of 2 per cent. 

"Paragraph 5. Water or ice shall not be added to sausage, except for the 
purpose of facllltating griuding, chopplng, and mixing, in which case the added 
water or Ice shall not exceed 3 per cent., except that sausages of the elass whleli 
are smoked or cooUed, such as Fiankfort style, V^ienna style, and Bolognn 
style may contain added water in excess of 3 per cent., but not in excess ol; 
an amount necessary to make the produet palatable." 

It is manif est that this is but a rearrangement of the order of Febru- 
ary 28, 1913. The prayer of the bill is not to set aside any order of the 
Department of Agriculture, but has been heretofore set forth in full. 
Surely a mère rearrangêment of the régulations without changing their 
meaning would not deprive the complainant of the right to maintain 
this action. It is claimed, however, that the omission of the preamble 
to the order of Februar}' 28, 1913, has a matej-ial effect, and while the 
preamble showed the order was made to prevent misbranding, its omis- 
sion and the transfer of a portion of the order from "Labeling" to 
"Préparation of Méat and Products," makes it évident that the Secre- 
tary has found, as alleged in the fifth paragraph of bis answer, that 
sausage and cereal with the cereal in excess of 2 per cent, is unwhole- 
some. 

We will, for the purposes of this case, assume that the Agricultural 
Department has determined that sausage and cereal are not sound, 
healthful, and wholesome, although it appears that paragraph 3 of 
section 9 of the seventeenth régulation is in conflict with this assump- 
tion. It appears from the government's own testimony, as well as from 
this régulation itself, that under this provision the production of scrap- 
ple is permitted. Scrapple is defined by the Century Dictionary as : 

"An article of food something Uke sausage méat, made from scraps of pork, 
with liver, kidneys, etc., minced with herbs, stewed with rye or corn m'ea!. 
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and pressed into large cakes. When cold It is eut in slices and fried. It is of 
Pennsylvania Dutch origin." 

Roughly speaking, scrapple is simply sausage and cereal ; the latter, 
hovvever, largely preponderating. It is not put up in any tin container, 
but as sold it is usually a loaf wrapped up. The Department permits 
Armour & Co., to mai<e sosera, in which there is sausage and unlimit- 
ed cereal and water. Other institutions put up other compounds of 
sausage and cereal under their fanciful names. Méat loaf is so com- 
posed and manufactured with the approval of the Secretary. In the 
actual administration of the law there is no controversy with the De- 
partment's officers, so long as they do not use the name "sausage" in 
the title. 

We held in this case on the former appeal that the Department had 
no right to forbid the use of the word "sausage" on a compound in 
which it entered, provided the article was not sold under a false or 
fictitious name, and to that we adhère. When this and the Pure Food 
Law were pending in Congress, it was well known that there were two 
distinct plans for pure food législation. One was to prescribe formulas : 
the other was to prescribe that food was to be sound, healthful, and 
wholesome, and that it should be truly branded. See United States v. 
Lexington Mill Co., 232 U. S. 399, 34 Sup. Ct. 337, 58 L. Ed. 658, L. 
R. A. 1915B, 774. 

This is well illustrated by the controversy which has raged for years 
about so-called alum baking powders. A number of learned chemists 
hâve cheerfully testified on both sides of that question. One side 
has sworn that the use of alum in baking powder in considérable quan- 
tities would make it highly injurions to health ; the other has sworn 
that, while this would be true if the alimi was retained in the finished 
product, the f unction of a baking powder was to generate a gas, which , 
in expanding, would rend the product apart and make it light, and the 
gas in so doing escaped, and there was no alum in the finished prod- 
uct. Confronted by controversies like this, Congress passed the Pure 
Food Law and the Méat Inspection Law in the same session. In 
neither of them did it prescribe standards of quality, but it required 
true branding, and the Méat Inspection Law prohibited the sale of food 
which is unsound, unhealthful, unwholesome, or otherwise unfit for 
human use. 

We are not prepared to say the régulation in question has any 
application to the manufacture and sale of sausage and cereal, as dis- 
tinguished from sausage ; but the attempt to so construe it is an at- 
tempt to make the act of Congress do just what Congress had no 
thought of doing — prescribe formulas. 

It is claimed that sausage and cereal will decay more rapidly than 
sausage. The évidence for the défendants shows that under certain 
conditions fresh sausage, without any water or cereal, will become 
moldy in 10 days and putrid in 13. Under the same conditions, with 
3 per cent, of water and no cereals, it will become moldy in 6 days and 
putrid in 13 days. With 3 per cent, of water and 2 per cent, of cereal, 
it will become moldy in 10 days and putrid in 10 days. With no water 
and 2 per cent, of cereal, it will become moldy and sour in 10 days 
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and putrid in 13 days. With 10 per cent, of water and no cereal, it 
will become moldy and sour in 10 days and putrid in 13 days. With 
10 per cent, of water and 2 per cent, of cereal, it will become moldy 
in 6 days and sour and putrid in 10 days. With no water and 5 per 
cent, of cereal, it will become moldy and putrid in 13 days. With 3 
per cent, of water and 5 per cent, of cereal, it will become moldy in 
10 days and putrid in 13 days, exactly the same time required for pure 
sausage to become moldy and putrid. With 10 per cent, of water and 
5 per cent, of cereal, it became moldy and sour in 10 days. With 20 
per cent, of water and 5 per cent, of cereal, it became moldy in 6 days 
and putrid in 10 days; and the same was true with 20 per cent, of 
water and 10 per cent, of cereal. It is claimed that the diminished 
life of the product is due to fermentation in the corn flour and water. 
While the length of life of the product seems to slightly vary in inexpli- 
cable manner, we shall assume that sausage, cereal, and water will be- 
come moldy in 6 days, which we shall also assume would stop its sale, 
while pure sausage would last 10 days. Does this authorize the Sec- 
retary of Agriculture to stop its sale while sound ? 
Régulation 18, section 1, paragi^aph 1, is; 

"AU méat and products, whether fresh or cured, even though previously in- 
spected and passed, shall be relnspected by bureau employés as often as may 
be necessary, in order to ascertaln whether the same are sound, healthful 
wholesome, and fit for human food at the tlme the same leave officiai estab- 
lishments. If upon sueh reinspection any article is found to hâve become 
unsound, unhealthful, unwholesome, or in any way unfit for human food, the 
original mark, stamp, or label thereon shall be removed or defaced and the 
article condemned." 

This régulation is clearly within the power of the Secretary of Agri- 
culture, and enables him to see that no product is sold after it becomes 
moldy, sour, rancid, or putrid. It is a matter of common knowledge 
that there is the greatest variance in the keeping qualities of organic 
substances sold for human food. Some early summer apples are 
short-lived, while others will keep until the next crop is harvested. 
Could a public officer, who had the power to pass upon whether apples 
were sound, healthful, wholesome, and fit for human food, con- 
demn summer apples, when they were faultless, because they would 
not keep as long as Ben Davis, for example ? Can food be pronounced 
unsound, unhealthful, unwholesome, or unfit for human food because 
within some number of days after its manufacture and sale it may 
possibly become so ? 

The compound hère in question is ordinarily delivered to the re- 
tailer within 24 hours and to the consumer within 48, and upon the 
assumption that we hâve made would grow moldy in 6 days, reaching 
the consumer 4 days before it bas so far deteriorated as to become 
moldy. That is a matter concerning which the Secretary of Agriculture 
has nothing to do under the law. There is no claim that if the packers 
kept pure sausage for 4 days, and then ofïered to sell it to the retailer, 
the Department of Agriculture could prevent such sale, although con- 
fessedly it would hâve no longer life than the composition produced 
by the complainants has. While the answer in the fifth paragraph de- 
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nies that the cereal used is wholesome, there is much évidence that ît 
is wholesome, and none that it is net. The Department now claims 
that the chief ingrédient of the cereal is starch, and that to make this 
readily digestible it is required to subject it to more beat than the house- 
wife ordinarily applies, and the failure to do this reduces the speed of 
digestion. Again, there is great variance in organic matter sold as 
food in the speed with which it is digested. Such variance does not 
constitute any of the food unsound, unhealthful, or unwholesome as 
thèse terms are used in the law. 

We hâve already held that the Secretary of Agriculture raay by his 
control over the labels prevent the sale of sausage and cereal under 
any false or deceptive name, and in this sensé his régulations are valid 
that sausage shall not contain over 2 per cent, of cereal; but he has 
absolutely no power to refuse to hâve "passed" sausage and cereal 
which contains more than 2 per cent, of cereal, and if he has attempted 
to go further he has attempted to rewrite the act of Congress in his 
officiai capacity, and, if so, such assumption of authority by him is not 
conclusive on ail the world. If he wants a law which will enable him 
to prépare formulas further than the présent law does, he may or may 
not succeed in modification of the existing law. 

[2] The défendants contend that the action of the Secretary of 
Agriculture in declaring méat products unsound, unhealthful, or un- 
wholesome is conclusive. We hâve already shown that the Secretary 
has never in fact held that sausage and cereal were unwholesome ; but, 
if he had, his finding would not be conclusive. 

The first case cited by appellees is Marbury v. Madison, 1 Cranch, 
137, 166, 2 L. Ed. 60. In that case the court said : 

"The conclusion from this reasonlng is that, where the heads of depart- 
ments are the politlcal or confldential agents of the executive, merely to ex- 
écute the wlU of the Président, or rather to act In cases In which the executive 
possesses a constitutional or légal discrétion, notlilng can be nïore perfectly 
clear than that their acts are only politically examinable. But where a 
spécifie duty is asslgned by law, and Individual rlghts dépend upon the per- 
formance of that duty, It seems equally clear that the individual who consid- 
éra hlmself injured has a right to resort to the laws of his country for a 
remedy." 

And on page 170 of 1 Cranch (2 L. Ed. 60) : 

"Where the head of a department acts in a case, In which executive discré- 
tion is to be exercised, in which he is the mère organ of executive will, It is 
again repeated that any application to a court to control in any respect his 
conduct would be rejected wlthout hésitation. But where he is directed by 
law to do a certain act affecting the absolu te rlghts of individuals, in the per- 
formance of which he Is not placed under the partlcular direction of the 
Président, and the performance of which the Président cannot lawfuUy for- 
bid, and therefore Is never presumted to hâve forbidden, as, for example, to 
record a commission, or a patent for land, -which has recelved ail the légal 
solemnitles, or to give a copy of such record, in such cases it la not perceived 
on what ground the courts of the country are further excused from the duty 
of givlng judgment, that right be done to an Injured Individual, than it the 
same services were to be performed by a persou not the head of a départ* 
ment." 
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In that case ît was held an original action in the Suprême Court for 
mandamus could not be maintained, but that opinion shows it could 
hâve been maintained in a nisi prius court. 

Appelées next cite Kendall v. United States, 12 Pet. 524, 9 L. Ed. 
1181. That was a suit for a writ of mandamus against the Postmaster 
General of the United States in the United States Circuit Court of the 
District of Columbia to compel him to crédit the amount allowed by 
the Solicitor of the Treasury to certain contractors who were the re- 
lators in the suit. The court held that the Solicitor of the Treasury 
had by the act of Congress been createdan arbitrator and that his find- 
ings were conclusive. This is now elementary. The other cases held 
that the writ of mandamus cannot run, and one that the writ of injunc- 
tion cannot issue to control the décision of an executive officer, which 
we cheerfully concède to be the law. 

In Bâtes & Guild v. Payne, 194 U. S. 106, 108, 24 Sup. Ct. 595, 597 
(48 L. Ed. 894), which was started by a bill to compel the récognition 
by the Postmaster General of the right of the plaintiff corporation to 
hâve a periodical publication known as "Masters in Music" received 
and transmitted through the mails as a matter of the second class, and 
to enjoin défendant from enforcing an order theretofore made by him 
denying it entry as such, the court said : 

"But there Is another class of cases in which the rule is soiiiewliat dift'erent- 
ly, and perhaps more broadly, stated; and that Is, that where Congress bas 
committed to the head of a department certain duties requiring the exercise 
of judgnïent and discrétion, his action thereon, whether it involve questions 
of lavf or faet, will not be reviewed by the courts, uniess he bas exceeded hia 
authorlty or this court should be of opinion that his action was clearly wrong." 

The case most nearly in point of any called to our attention is that of 
School of Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 
33, 47 L. Ed. 90. That was a case of a fraud order issued against the 
complainant by the Postmaster General. In the first place, that was a 
case involving an alleged healing system, which is, of course, somewhat 
similar to determining the question of wholesomeness of food. The 
court said : 

"That the eonduct of the Post Office Is a part of the administrative depart- 
ment of the govemment is entlrely true, but that does not necessarily and al- 
ways oust the courts of Jurisdlction to grant relief to a party aggrieved by 
any action by the head or one of the subordinate officiais of tlîat department 
which is unauthorized by the statute under which he assunïea to act. The 
acts of ail Its officers must be justifled by some law, and in case an officiai 
violâtes the law to the injury of an indlvidual the courts generally bave 
jurisdlction to grant relief." 

And again: 

"Conceding, arguendo, that when a question of fact arlses, which, If found 
In one way would show a violation of the statutes In question in some partlcii- 
lar, the décision of the Postmaster General that such violation had occurred, 
baeed upon some évidence to that effect, would be conclusive and final, and 
not the subject of review by any court, yet to that assumptlon must be added 
the statement that If the évidence before the Postmaster General, in any view 
of the facts, falled to show a violation of any fédéral law; the deternïlnatioii 
of that officiai that such violation existed would. not be the détermination of a 
question of fact, but a pure mlstake of law on his part, ttecause the facts 
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l)eing coneeded, whether they amounted to a violation of the statutes, would 
be a légal question and not a question of fact. Being a question of law sim- 
ply, and the case stated in the bill being outside of the statutes, the resuit is 
that the Postmaster General has ordered the rétention of letters directed to 
complainants In a case not authorized by those statutes." 

And again: 

"The facts, whieh are hère admltted of record, show that the case is not 
one which by any construction of those facts Is covered or provided for by 
the statutes under which the Postmaster General has assumed to act, and hls 
détermination that those admltted facts do authorize hls action is a clear 
mistake of law as applied to the admltted facts, and the courts, therefore, must 
bave power in a proper proceedlng to grant relief. Otherwise, the individual 
is left to the absolutely uncontroUed and arbitrary action of a public and 
adnîinistrative officer, whose action Is unauthorized by any law and Is iu 
violation of the rights of the individual." 

That whole case is worthy of careful considération. 
In Howe v. Parker, 190 Fed. 738, at page 746, lll-C. C. A. 466, at 
page 474, this court, speaking by Sanborn, Presiding Judge, said : 

"Whether or not the weight of évidence in substantial confliet snistalns the, 
one or the other side of an issue of fact is a question upon which, in cases 
within his jurisdiction, the final décision of the Secretary of the Interior 
is conclusive, in the absence of fraud or gross mistake. But whether or not 
there is at the close of a final trial or hearing before him any évidence tu 
sustain a charge or a finding of fact in support of it is in his and in every 
judicial and quasi judicial tribunal a question of law. Ward v. Joslin, 186 li. 
S. 142, 147, 22 Sup. Ct. cS07, 46 L. Ed. 1093 ; United States Fidelity & G. Oo. 
V. Board of Com'rs, 145 Fed. 144, 151, 76 C. O. A. 114, 121; I,alng v. Rigney. 
160 U. S. 531, 540, 16 Sup. Ct. 366, 40 L. Ed. 525; Soutiiem Pacific Co. v. Pool. 
160 U. S. 438, 440, 16 Sup. Ct 338, 40 L. Ed. 485 ; The Francis Wright, 105 
U. S. 381, 387, 26 L. Ed. 1100; Clément v. Insurance Co., 7 Blatehf. 51, 53, 5i, 
58, Fed. Cas. No. 2,882 : Delaware, Lackawanna & Western R. Co. v. Con- 
verse, 139 U. S. 469, 472, 11 Sup. Ct. 569, 35 I>. Ed. 213. And an injurions ei- 
ror of the Secretary in flnally deciding that question présents good ground 
for relief in equity. The Land Department of the United States is a quasi 
judicial tribunal, invested with authority to bear and détermine daims t» 
the public lands subject to Its disposition, aiid its décisions of the issues pre- 
sented at sueh hearîngs are impervious to collatéral attack. But its judginents 
and patents do not conclude the rights of elaimants to the land. They rest on 
established principles of law and iixed rnles of procédure, the application of 
which to each case conditions its right décision, and if the oflicers of the 
Land Department are induced to issue a patent to the wrong party by an 
erroneous view of the law, or by a gross mistake of the facts proved, or by ;i 
décision induced by fraud, the rigbtful clalmant is not remediless. He may iii 
a court of equity avoid the effect of the décision and the patent, and charge 
the légal title derlved from it with a trust in his favor" — àting nuraterous au- 
tborities. 

It is claimed that, while complainants sold their sausage and cereal 
at less than the price of sausage, they did not make such a réduction 
as they might hâve made, and this was a fraud upon the public, and 
makes complainant's hands unclean, and the rule that he who cornes 
into a court of equity must corne with clean hands precludes a recovery 
by them. That plaintiff sold the combination cheaper than pure sau- 
sage and at an agreed price, even though it may hâve given them a 
somewhat larger profit than they could realize on pure sausage, was 
not such a fraud as to preclude their maintaining this action. 

The case is reversed and remanded, with directions to the District 
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Court to set aside its decree dismissing the complainant's bill and award 
plaintiffs a decree substantially as prayed, reserving the right of the 
défendants to apply for a modification of the injunction upon a shovv- 
ing that the Secretary has adopted new régulations as to labeling sau- 
sage and cereal, requiring that the label show that cereal in excess of 3 
per cent, and water are used in the compound. 

AMIDON, District Judge (dissenting). This case has foUowed an 
unusual course, and has led to unfortunate results. When it was hère 
on appeal f rom the order denying the preliminary injunction, this court, 
without any judicial investigation of the facts, decided that the name 
"sausage" could be deprived of its false and deceptive character, when 
applied to plaintiff's product, by the use of qualifying words, and or- 
dered the temporary injunction to issue. The case then went back to 
be tried in the lower court upon the merits, but this court had already 
precluded such an investigation. Our décision was held to be binding 
upon the trial court that the name was not false and deceptive, anci 
that court was shut up to an investigation of whether plaintiff's product 
was unwholesome. The resuit is that the question whether the name 
is false and deceptive, as used in the channels of trade, is finally decid- 
ed by this court against the décision of the Department solely on bill 
and answer, and without any investigation of the question. Fortunate- 
ly, if this case shall be taken to a higher court for review, our décision 
on the appeal from the order denying a temporary injunction will be 
open for re-examination. I shall therefore take occasion now to ex- 
press my own views upon both branches of the case. 

Speaking first to the question of unwholesomeness, the trial court 
has f ound as the resuit of the évidence adduced at the trial that plain- 
tiff's product is unwholesome, and this is in accord with the findings 
of the department. I think those findings are binding upon this court, 
and should not be disturbed, and upon that ground the decree should 
be affirmed. 

The case for the government, however, is much stronger upon the 
ground that the use of the name "sausage," either singly or in connec- 
tion with other words, when applied to plaintiff's product, is false and 
deceptive, and I shall now state my views on that subject. 

"No méat or méat food products shall be sold or offered for sale by aiiy 
person, flrm or corporation in Interstate or forelgn cominerce under any 
false or deceptive name. But established trade name or names whlcli are 
uSaal to such products, and which are not false or deceptive, and whlch shall 
tje approved by the Secretarj' of Agriculture are permîtted." 

This is the provision of the Méat Inspection Law upon which this 
case turns. It does not help to a proper décision to emphasize the 
part of the law which deals with unwholesome méat as a reason for 
minimizing the provision which I hâve quoted. By a later section of 
the statute the Secretary of Agriculture is given Ml power to make 
rules and régulations necessary to carry ail provisions of the law into 
effect. 

The différence of view between myself and the majority of the 
court may be stated in a few words. They believe that the Secretary 
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of Agriculture, in preventing the use of false and deceptive names, is 
confined to inventing qualifying words which in their judgment will 
"be sufficient to prevent the names being false and deceptive. That it 
seems to me, is only a part of his power, and to confine him thus to 
the dictionary is to take away other and more practical powers which 
the law confers. It is said by the majority that the law does not give 
the Secretary power to fix the standards for méat products. That, it 
seems to me, is sticking in mère f orms of words. It may be that the 
Secretary's rtiles could hâve been expressed in better phraseology. His 
letter, however, by which the rules were promulgated, makes clear 
their purpose. There it is declared that they are enacted "for the pur- 
pose of preventing the use in interstate or foreign commerce of méat or 
méat food products under any false or deceptive name." In the light 
of this purpose the rules must be interpreted as if they read : 

"Ttie name 'sausage' shall not be used upon any package containing a méat 
food product if the produet eontains cereal in excess of 2 per cent, or added 
ice or water la excess of 3 per cent.," etc. 

Thus interpreted the rules corne within the authority of the Secre- 
tary of Agriculture to make rules and régulations for the purpose of 
carrying into effect that provision of the statute which forbids the use 
of false and deceptive names upon méat food products. 

One of the most effective ways of preventing names being false and 
deceptive is to fix the standard of articles to which those names may 
be applied. The law not only authorizes the Secretary of Agriculture 
to compel the use of qualifying words when that method will prove 
effective, but it likewise empowers him to say that a trade term like 
"sausage," which will be understood by the gênerai public to include 
certain éléments in the article, shall not be used if the article does not 
possess those éléments. That is a practical way of preventing the use 
of the name for false and deceptive purposes. The record in tliis case 
shows that the Secretary of Agriculture has tried for years to deal 
with the subject by the use of qualifying words which indicate that 
other éléments like cereal or potato hâve been added, and we ought to 
conclude, f rom the f act that he has abandoned that method, that he has 
found as the resuit of the actual expériences of commerce that it is 
ineffective, and that the word "sausage," even with such qualifiers, still 
continues to be false and deceptive to the public. As the resuit of that 
expérience he has changed his method of attack. My Brethren seem al- 
most to assume that an équitable estoppel in pais ought to be applied to 
his adopting thèse new measures because of his unsuccessful expéri- 
ences in using modifying terms. Such a view deprives that officer of 
the right to profit by expérience. 

Names and things are but the reverse sides of a single shield. One 
of the ways to prevent names being deceptive it to prescribe the qual- 
ifies of articles to which they may be properly applied. That is one of 
the large features of the Pure Food and Drug Act (Act June 30, 1906, 
c. 3915, 34 Stat. 768 [Comp. St. 1916, §§ 8717-8728]). Those who 
deceive by the use of trade-names understand this well. Their whole 
art consists in taking f rom an article having a familiar name some of 
the qualities which its name implies, and then continuing to apply the 
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iiame to the changed article. Plaintiff admits that this js precisely 
what jt is doing. It tells us that sausage was until quite recently made 
from lean méat. The poorer qualities of sausage are now made from 
ears, snouts, livers, and other parts of the animal that were formerly 
waste. Thèse cheaper parts, however, are déficient in fiber, necessary 
to give the sausage proper consistency. To meet this difficulty some- 
thing else must be used as a binder. Cornmeal and water supply that 
need ; so the plaintiff adopts them. That ail sounds like progress in 
the industry and the saving of waste. We must not, however, allow 
it to deceive us. What has really been done is, not only to substitute 
a poorer quality of food for a better, but to substitute cornmeal and 
water in place of méat. To apply the old name to this changed article 
is to make it false and deceptive. In the actual expériences of the méat 
trade, the addition of modifying words may be wholly ineffective to 
prevent the déception. My Brethren say, however, that that is the 
only remedy which the law permits. In my judgment, the statute clear- 
ly submits the whole subject to the Secretary, and the able corps of 
scientific men associated with him, to adopt whatever measure seenis 
wise as the resuit of their studying the actual facts of the méat trade. 
It is an unwarranted use of judicial power for a court sitting in a law 
library to substitute its judgment for that which the law commits whol- 
ly to thèse administrative officers. 

There is no just ground for holding that the régulations of the Secre- 
tary, or his refusai to stamp plaintiff's products as inspected and pass- 
ed, are arbitrary. (a) The standard fixed by the régulations is in ac- 
cord not only with the législative action of tlie state of Pennsylvania, 
l>ut with the scientific investigations of the best students on the sub- 
ject, particularly the investigation of the Association of German Food 
Chemists at their tenth gênerai meeting held at Dresden in May, 1911, 
and numerous other associations of food experts referred to in the 
briefs for the government. (b) The government inspectors hâve not 
refused to mark plaintiff's products, if sound and wholesome, "Inspect- 
ed and Passed," if they are put up under some name of which the word 
"sausage" is not the distinctive feature, but base their refusai upon the 
ground that plaintiff insists upon the right to use the term "sausage," 
either singly or in composition, and that to permit it to do this would 
be to approve a false and deceptive name. 

The majority opinion really comes to this : Appellant may make 
any combination of méat, cereals, and water which it sees fit, and 
affix the name "sausage" to the product, and the power of the Secre- 
tary of Agriculture is confined to inventing qualifying words or phrases 
to prevent this product from being false and deceptive. That I cannot 
regard as a sound interprétation of the statute. It clothes the depart- 
ment with power to prohibit the use of a name in connection with a 
product when the product is of such a character as to make the name 
false and deceptive. In the exercise of that power the Secretary may 
forbid the use of the name at ail in connection with the compound, if in 
the good-faith exercise of his judgment he is of the opinion that the 
name, when thus used, is false and deceptive. It may well occur that 
no qua'dfying phrase which can be invented will take away the false 
and deceptive quality of the name in the channels of trade. 
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The dictionaries ail tell us that sausage means a compound of méat, 
sage, and spices, and I agrée with the trial court, and the Suprême 
Court of Michigan (Armour & Co. v. Bird, 159 Mich. 1, 123 N. W. 
580, 25 L. R. A. [N. S.] 616), that this is what it means to the gênerai 
public. Standard authorities say that 10 per cent, of cereal will ab- 
sorb 30 per cent, of water. So, if appellant may exercise the right 
which it claims in its bill, the purchaser who thinks he is getting a méat 
product will be getting 40 per cent, of cornmeal and water Consider- 
ing the présent high priées of méat, that is probably as clear a f raud as 
.'•ny transaction that has been condemned under the Pure Food and 
Drugs Act. 

I cannot accept the view that the mark "Inspected and Passed" has 
nomiiig lo cio with the name, but means only that the méat product is 
wholesome and free from dyes and other forbidden ingrédients. The 
section hère involved has to do with food products placed or packed in 
cans or other réceptacles. As to thèse the statu te provides that the in- 
spection is not complète until the package is labeled and sealed, or 
closed under the supervision of an inspecter, and as a part of the same 
sentence it is provided that the méat products thus put up shall not be 
sold under a false or deceptive name. By the department rules the es- 
sential f eatures of the label are : (1) The true name of the product ; 
(2) the inspection legend ; (3) the establishment number. From thèse 
provisions I think the words "Inspected and Passed," when placed upon 
the label of which the name is a part, fairly mean, and will be under- 
stood by the purchaser of the package to mean, not only that the food 
product is wholesome and fit for food, but that the name is not false or 
deceptive when applied to the contents of the package. Under the 
statute it is as much the duty of the Secretary of Agriculture to protect 
the public against fraud by a deceptive name as against poison by an 
unwholesome article, and when a package with a name upon it is stamp- 
ed "Inspected and Passed," I can find no reason why the Secretary 
should not see to it that the article is true to the name as well as whole- 
some. Congress goes so far as to say that established trade-names 
may not be used if they are deceptive, and requires even such names 
to be approved by the Secretary of Agriculture. This, in my judg- 
ment, commits to that officer the détermination, not only what name 
shall be used, but what thing shall be entitled to use established trade- 
names. 

There is another independent ground for the affirmance of the de- 
cree. It is manifest upon the record that plaintiff's cereal and water 
sausage is a cheat upon the poor to whom it is mainly sold. Such an- 
cient maxims as "he that doeth iniquity shall not hâve equity" forbid 
the granting to it of any relief. Our décision, however, awards the 
extraordinary writ of mandatory injunction commanding officers to 
stamp what they hâve found to be a fraud "Inspected and Passed," 
thus compelling them to aid and abet the fraud which they were ap- 
pointed to prevent. 

In my judgment the decree dismissing the bill was clearly right and 
should be affirmed. 
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BAKKER et al. v. CITÏ OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 

No. 166. 

1. Municipal Ooepoeations ®=>360(3) — Oontbacts — Construction — Compen- 

sation. 

A contract wlth a dty for the construction of an aqueduct required ex- 
cavation to a certain Une, wlthin whlch no material should remaln, but 
provided for payment to an arbltrary fixed llne, outslde the Une so speci- 
fled, whether excavation should be carried to the payment Une or not ; it 
being intended to be a fair average of necessary excavation. It provided 
that the contractor sljould excavate an open trench, as required, between 
points to be deslgnated ; that vrhenever the words "directed," "required," 
"ordered," "prescribed," etc., should be used, it should be understood that 
the direction, etc., of the engineer was intended; that the work should 
be done In conformity wlth the directions of the engineer as given from 
time to time ; that the engineer should make ail necessary explanations 
of the speciflcatlons and give ail orders and directions contemplated ; 
that the work should conform to the Unes and grades and be done in 
accordance wlth the drawlngs and directions glven by hlm from time to 
time, subject to such modifications or additions as he should détermine 
to be necessary; that exact shapes and dimensions of the excavation 
and of the aqueduct should be prescribed from time to time; and that, 
when the materials at the establlshed subgrade should be too soft or un- 
satlsfactory for supporting the aqueduct, the materials should be ex- 
cavated to such additional depth and wlthln such llmlts as mlght be 
ordered, for whlch one of the prlces stlpulated, accordlng to location, 
would be pald. Held that, where the engineer ordered the aqueduct made 
wlder than the contract drawlngs called for, the payment llne followed the 
modifications directed by hlm, and the contractor was entltled to payment 
to the llne as so changed, and not merely to the payment llne shown by 
the contract drawlngs. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
892.] 

2. Municipal CoepokiAxions iS=»360(3) — Contracts — Constbuction— Compen- 

sation. 

Under a provision of such contract that, wherever the lower portion of 
the trench was in rock, that part of the excavation should be measured 
as If excavated wlth certain specified slopes to the surface of the rock ; 
that the side slopes of the excavation in earth, for measurement purposes, 
should start at the rock surface, four feet from the measurement Une 
for excavation in rock, and be measured as 1 vertical on 1 horizontal, 
such four feet was to be measured from the measurement Une for exca- 
vation in rock as changed by the engineer. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. § 
892.] 

3. Municipal Cobpobations <g=»360(3) — Contbacts — Construction — Com- 

pensation. 

Under provisions of the contract that the payment llne for excavation 
was the payment llne for reflU, that embankments were to hâve certain 
dimensions and ^opes, that the contractor should make such modifications 
as mlght be ordered, and payment should then be made to the ordered 
Unes, and that the quantity of refllling and embanklng to be pald for 
would be the quantity in the flnlshed refiUs or embankments below the 
prescribed Unes and above the original surface of the ground or prescribed 
excavation Une, whether or not the excavation mlght hâve been taken 
out fully to the prescribed Unes, the contractor was entltled to payment 

®=jFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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for refllllng and embanMng to the Une as changed by ttie englneer, 
though actual excavation and refllllng was not done wlthln the ealarged 
spaces, as the contract did not contemplate that work was to be paid for 
only when actually done, but flxed an nrbitrary Une upon which payments 
were to be based. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
892.] 

4. Municipal Corpoeations ®=»352 — Contbacts — Oonsthuction — Compensa- 

tion. 

Under provisions of such contract that the quantity of concrète masonry 
to be paid for should be that deposlted in place In accordance with the 
dravpings, spécifications, or requlrements, and that, wherever the aqueduct 
was of such type that masonry was to be built against the sides of any 
excavation, the concrète should be measured as If the excavation were made 
exactly to the prescribed Unes, the contracter was entitled to payment for 
concrète masonry to the payment Une, although not actually placed, slnce, 
if the "prescribed Unes" meant the Unes prescribed for concrète, and not 
for excavation, or the Une to which the englneer ordered the concrète 
placed, and the concrète was therefore to be measured as placed, there 
would be no use for the words "as if," or the word "excavation." 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
883.] 

5. Municipal Ooepoeations ®=>360(1) — Contbacts — Construction — Compen- 

sation. 

TJnder provisions of the contract relative to the tunnel for such aque- 
duct, that the contracter should excavate ail ledge rock to Unes shown on 
the drawings or ordered, and that the quantities to be paid for should 
be the number of cublc yards of ledge rock before excavation, reckoned to 
the payment Une, and a further provision that the contracter should bear 
ail losses resultlng on account of the character of the work, or because 
the nature of the land In or on which the work was done was différent 
from what was assumed or expected, where rock outslde the payment Une 
fell into the excavation by reason of unexpected faults In the rock, and 
had to be broken by blastlng and then removed, the contracter was not 
entitled to payment therefor. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. S 
892.] 

6. Municipal Cobpokations <®=360(7) — Contbacts — Engineee's Ceetificate 

— Conclusiveness. 

Under a provision that the englneer should in ail cases détermine the 
amount, quallty, etc., of the work to be paid for, and décide every ques- 
tion which might arlse relative to the fulfillment of the contract, and 
that his estlmate and décision should be final and concluslve upon the 
contractor, the englneer's décision that the contractors were not entitled to 
payment for removing rock which fell into the excavation from outslde 
the payment Une was concluslve against the contractor, in the absence of 
unfairness or fraud. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
8&2%.] 

7. Municipal Cobpobations <S=360(7) — Contbacts — Constbuction — Compen- 

sation. 

Under provisions maklng the englneer's décisions as to the amount of 
work to be paid for concluslve upon the contractor, and provlding that 
the inspection of the work should not relieve the contractor of any of 
his obligations, that defective work should be made good, and unsuit- 
able materlals might be rejected, though such work and materials had 
been previously overlooked by the englneer, and accepted or estimated for 
payment, and that if the work, or any part thereof, should be found 

â=sFor otber cases see saue topic & KEÎT-NUHBER In ail Key-Numbered Digeats & Indexes 
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defective before the final acceptance of the whole work, the contractor 
should forthwlth make good the defect, where the englneer and inspecter 
Inarked points needing to be trlmnied to complète the excavation to the 
contract Unes, but failed to mark a great many of such points until after 
the tunnel had been otherwise completed, and the contractors were 
put to considérable expense in trimming them, the engineer's décision that 
the contractor was not entltled to payment therefor was final and con- 
clusive on the contractor. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. | 
892%.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Benjamin Barker and another, as receivers of Patterson 
& Co., a copartnership, against the City of New York. Judgment for 
plaintiffs for an insufficient amount, and they bring error. Reversed, 
and new trial granted. 

Spencer, Ordway & Wierum, of New York City (Nelson S. Spencer, 
of New York City, of counsel), for plaintiffs in error. 

Lamar Hardy, Corp. Counsel, of New York City (Terence Farley, 
Charles J. Nehrbas, and John F. Collins, ail of New York City, of coun- 
sel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This is an action to recover damages for 
breach of contract. The city of New York on March 24, 1909, enter- 
ed into a contract in writing with the firm of Patterson & Co., which 
hâd its principal office in the city of Pittsburgh, in the state of Penn- 
sylvania. The contract was made by the city, through the board of 
water supply, by virtue of the power vested in it by chapter 724 of the 
IvEws of 1905 of the state of New York, and the amendments thereto, 
for the construction of a portion of the Hudson river division of the 
Catskill aqueduct, including Bull Hill tunnel, in the town of Phillips- 
town, Putnam county, N. Y., and was known as "Contract 22." After 
the exécution of the contract Patterson & Co. entered upon the per- 
formance of the work therein specified, and did a large amount of 
work, and furnished a large amount of materials in executing the 
same. 

On September 20, 1910, a decree was entered in the Circuit Court 
of the United States for the Southern District of New York, appoint- 
ing the plaintiffs temporary receivers of ail the property, business, 
rights, assets, and effects of said firm. That decree also authorized 
the receivers to conduct the work under contract No. 22 tmtil the fur- 
ther order of the court. They were also empowered : 

"To Institute suits at law or in equity for the recovery of any estate, prop- 
erty, damages, or demands existing in favor of the said copartnership, and in 
their discrétion to comiwund and settle with any debtor of the copartnership, 
or with persons having possession of its property, or in any way responsible 
at law or in equity to the said copartnership." 

The receivers thereafter and pursuant to the decree took possession 
of the properties of the said copartnership, managed and operated the 
same, and conducted the work under contract No. 22, with the consent 
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of the board of water supply and of the défendant. On October 13, 
1910, a further decree was entered, and the temporary receivers were 
made permanent, with authority to conduct the work under the con- 
tract ; and they completely perf ormed the work and during the prog- 
ress of it received from time to time from défendant payments on ac- 
count. 

The contract contained the following provision concerning the final 
payment on completion of the work: 

"Whenever, In the opinion of the englneer [deflned to be the chief engineer 
of the saidi board of water supply], the contracter shall hâve completely per- 
f ormed this contract on hls part, the engineer shall so eertlfy, in writlng, to 
the Iward, and In his certificate shall state, from actual measurements, the 
whole amount of work done by the contracter, and also the value of such 
work under and according to the terms of this contract. On the expiration 
of 40 days after the acceptanee by the board of the work herein agreed to 
be done by the contracter, and the flling of a certificate of the completion and 
acceptanee of the work in the office of the comptroUer, signed by the chief 
engineer and the board, the city shall pay to the contracter, in cash, the 
amount remaining after deducting from the amount or value stated in the 
last-mentioned certificate, ail such sums as shall heretofore hâve been paid 
to the contracter under any of the provisions of this contract, and also any 
sum or ail suchi sums of money as by the terms hereof the city is or may be 
authorized to reserve or retain." 

After complète performance of the contract the chief engineer duly 
certified in writing to the fact. Thereupon the board of water supply 
accepted the work and a certificate to that efl?ect, signed by the engineer 
and the board, was filed in the office of the comptroller of the city. 
The certificate stated that the work was completed on September 7, 
1912. It also stated that the value of the work was $724,642.97, and 
that the amount due was $98,518.17. The amount therein stated to be 
due was paid to the plaintifl^s, less the sum of $4,000, which the comp- 
troller refused to pay on the ground that the amount retained was im- 
properly included in the lînal certificate. 

The complaint which the plaintiffs hâve filed allèges three causes of 
action. The first is for the recovery of the $4,000 included in the 
final certificate and which the comptroller has refused to pay. The 
second and third causes of action are based upon items not included 
in the final certificate, but which the plaintiffs claim should hâve been 
included. At the close of the trial counsel for plaintififs moved the 
court to direct a verdict in their favor for the sum of $4,000 principal 
and $352 interest on the first cause of action. The motion was granted. 
He then moved that a verdict be directed in favor of plaintiffs for the 
sum of $5,640 principal and $497.03 interest, making a total of $6,- 
137.03, on the second cause of action. This was denied. He then mov- 
ed that a verdict be directed in favor of plaintiffs in the sum of $39,- 
446.30 principal and $3,476.21 interest, making a total of $42,922.51, on 
the third cause of action, making a final total of $53,411.54. This was 
denied. He then asked to go to the jury on the second cause of action, 
as to the amount to which the plaintiffs were entitled to recover. This 
was denied. He then asked to go to the jury upon the third cause of 
action, upon a direction that the plaintiffs were entitled to recover 
upon an assessment of damages to be made by the jury. This was de- 
242 F.— 23 
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nied. He then asked to go to the jury upon the question as to whether 
or not the contract lines were in fact given by the engineers of the 
board of water supply to the plaintiffs, and whether those lines were 
erroneous, and also upon the question of damages which the plaintiffs 
suffered by reason of the error; and this was denied. The jury ac- 
cordingly brought in a verdict for $4,352, pursuant to the court's di- 
rection. 

Thereafter the court granted a motion of defendant's counsel and 
reduced the verdict to $2,109.98. The défendant concèdes, therefore, 
that the sum of $4,000 arbitrarily deducted by the comptroUer was 
erroneous, and that only $2,060.68 should hâve been deducted, if its 
défense is good. Whether its défense is good is the question which 
arises under the first cause of action, and which must now be con- 
sidered. 

As respects the first cause of action, attention has been already called 
to the fact that, while the final certificate showed that there was due 
to the contractors $98,518.17, the comptroller only paid the plaintiffs 
$94,518.17, retaining $4,000. It appears that the contract provided 
that the city should not be precluded or estopped by any certificate 
given by the board, or the chief engineer, or any other agent of the 
city, from at any time showing tlae correct amount and character of 
the work done or that the certificate was incorrect, or that the work 
done or materials fumished did not in fact conform to the spécifica- 
tions. By virtue of the above provisions the comptroller contended, 
and the city interposes it as a défense to the first cause of action, that 
the engineer extended the lines of payment in violation of the terms 
of the contract, and that the contractor was permitted to change the 
type of aqueduct to a type not shown on the contract drawings and 
that the final certificate was incorrect and improperly made. 

This sum of $2,060.68, which the défendant now claims should be 
deducted, is made up of three items : (1) A déduction of $1,681.57 
for open eut excavation work; (2) a déduction of $325.93 for refiUing 
and embanking; (3) a déduction of $53.18 for concrète masonry in 
open eut and on embankment. 

We shall consider thèse varions items in their order. The gênerai 
scheme of the contract is that the waterway should be excavated to 
a certain specified line shown on the contract drawings, within which 
no material of any kind could be permitted to remain. In order to 
secure this resuit, it was necessary that actual excavation should be 
carried beyond this specified line, because in earth the sides of the exca- 
vation slip into the excavated prism, and in rock the blasts cannot be 
made to break geometrically true. The city undertook to pay, there- 
fore, for excavated material removed, refilling, and other work done 
to an arbitrary fixed line, called the payment line, outside of the speci- 
fied line within which no material could remain, and it undertook so 
to pay, whether excavation was carried to this arbitrary line or not, 
or beyond it. The reason for this was that, given the width of the 
bottom of the invert of the aqueduct under normal conditions, the pay- 
ment line was intended as a f air average of necessary excavation ; if 
in any part of this section of the aqueduct the soil or rock proved 
better than the average, the contractor was to get the benefit in the 
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cost of the work of actual excavation; if it proved worse than the 
average, lie was to lose the cost of necessary excavation and refilling 
beyond ttie payment line. 

The scheme of the contract contemplated, therefore, that the con- 
tracter might find it necessary to do certain work outside of the con- 
tract payment lines for which he would not be entitled to payment, 
and, again, that he would be entitled to payment, for work inside of 
the payment lines which had not been found necessary to perform. 
The theory of this was that thèse items would offset each other and 
would resuit in a fair average to both parties. 

[ 1 ] That payment has been made to the payment lines shown on the 
contract drawings is admitted; and the question presented to us is 
whether the contractors are entitled to be paid according to a changed 
payment line fixed by the engineer which required the contractors to 
perform additional work. That the contractors performed additional 
work is not disputed. The aqueduct was made wider than the contract 
drawings called for. This was done because the engineer thought 
widening necessary, owing to the character of the earth or rock which 
was found at the time of the excavation. The board of water supply 
therefore ordered a thicker side wall for the aqueduct and the pay- 
ment line was moved back one foot. The contract expressly provides 
that: 

"The contractor shall excavate an open trench for the aqueduct, as re- 
quired, between points to be designated," etc. 

It provides that: 

"Whenever in the spécifications or upon the drawings the words 'directed,' 
'required,' 'permitted,' 'ordered,' 'designated,' 'prescribed,' or words of lllce 
Import, are used, it shall be understood that the direction, requirement. ner- 
niission, order, or prescription of the engineer Is intended," etc. 

It provides that ail the work must be done — 

"strictly pursuant to, and In confonnity with, the attached spécifications, and 
the directions of the engineer as given from time to time durlng the progress 
of the work, under the terms of this contract, aud-also in accordance with 
the contract drawings." 

It provides that: 

"The engineer shall malie ail necessary explanatlona as to the raeanlng and 
Intention of the spécifications, shall give ail orders and directions contem- 
plated therein or thereby and in every case in which a difiicult or unforeseen 
condition shall arise In the performance of the work required by this con- 
tract." 

It provides that: 

"The work, durlng its progress and at Its completlon, shall conform to the 
Unes and grades given by the engineer, and shall be done in accordance with 
the drawings and directions given by him from time to time, subject to such 
modifications or additions as he shall détermine to be necessary during the 
work." 

It provides that : 

"Wherever the bottom of the aqueduct trench Is in rock, it shall be ex- 
cavated and the aqueduct constructed substantially In accordance with the 
type designated 'In Rock and Earth' on sheet 10. Exact shapes and dimen- 
sions will l)e prescribed from time to time." 



356 242 FEDERAL EEPOHTER 

It provides that: 

"Wherever the materials at the established subgrade are too soft or un- 
satlsfactory for supportlng the aqueduct, elther by reason of the excavation 
belng partly In earth and partly in rock, or for any other reason, the ma- 
terials shall be excavated to such additional depth and within such limits as 
may be ordered, for which one of the priées stipulated in items 2 to 5, ac- 
cording to location, wlll be paid." 

It is apparent that the contract drawings were intended to indicate 
the gênerai lines and plans upon which the work was to be conducted, 
and that the contract contemplated that the conduct of the work might 
require modifications, altérations, or additions, necessitating the pay- 
ment of additional compensation to the contracter. In this case the 
materials at the established subgrade were found unsatisfactory and 
the engineer ordered new limits under the authority of the spécifications. 
It is contended that the excavation in rock and earth should be meas- 
ured as provided in section 2.14 of the contract "as of the bottom width 
shown on the drawings," and that, no matter how much the bottom 
width may hâve been extended by the engineer, such extension could 
not affect the payment lines. This is to overlook the provisions as to 
the obligation of the contracter to observe the directions and require- 
ments of the engineer and especially the provision in section 2.3 that 
where the materials are too soft or unsatisfactory the materials shall 
be excavated "within such limits as may be ordered, for which one of 
the prices stipulated in items 2 to 5, according to location, will be 
paid," and again the provision in section 2.13 that excavation shall be 
measured for payment "as of the cross-section included within the pre- 
scribed limits hereinafter described and of the actual length made in 
accordance with directions." The words "prescribed" and "directed," 
as has been pointed out mean prescribed or directed by the engineer. 

The authority of the engineer to widen the aqueduct and to require 
the additional excavations is not doubtful. It foUows that the pay- 
ment line described in the spécifications follows the modifications di- 
rected by the engineer. 

[2] Section 2.14 df the spécifications provides how excavation is 
to be measured for payment where the aqueduct trench is wholly in 
earth, and it provides a différent rule where the trench is in rock. 
As to the latter, and it is that with which we are now concerned, it 
provides as follows: 

"Wherever the lower portion or the whole of the aqueduct trench is in 
roclc, that part of the excavation shall be measured as of the bottom width 
shown on the drawings and as if excavated with the side si opes of 6 vertical 
on 1 horizontal, up to the points at which thèse slopes intersect the outside 
surface of the concrète section of the aqueduct. Above thèse points the 
measurement shall be made as if excavated with a horizontal beam of 1 foot 
at such point of intersection, and with the side slopes of 6 vertical on 1 
horizontal up to the surface of the solld rock, as shown for the section 'In 
Rock and Earth' on sheet 10. Wherever the lower part only of the aqueduct 
trench is in rock, the side slopes of the excavation in earth, for the purposes 
of measurement, shall start at the surface of the solid rock,- 4 feet out from 
the measurement Une for excavation In rock and shall be measured as 1 
vertical on 1 horizontal." 

The bottom width shown on the drawings having been increased by 
the engineer for reasons already stated, the line of payraent ascends 
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from that width on a side slope of 6 vertical on 1 horizontal (with a 
1-foot beam where the slopes intersect the outside surface of the con- 
crète) to the surface of the soHd rock. 

It is conceded by défendant that, to the surface of the soHd rock, the 
engineer had authority to move the payment Hne ; and the comptroller 
has in fact paid the plaintiffs, both for excavation and refilling, for 
work done belovi' the surface of the rock, although neither the exca- 
vation nor the refilHng was made altogether to the payment Hne. The 
contention of the city is that the remainder of the measurement speci- 
fied in section 2.14, above quoted, should not be foUowed. The Board 
of Water Supply followed the direction specified in section 2.14. It 
measured out 4 feet from the measurement hne for excavation in rock, 
as fixed by the increased width of the invert, and to which line the 
comptroller does not object and for which excavation in rock he has 
paid. The comptroller, on the other hand, measured 4 feet out from 
the line as shown on the drawing for rock and earth on sheet 10. That 
makes his measurement in the typical sheet 2% feet, instead of 4 
feet. 

In doing this the comptroller is not only inconsistent with himself, 
because he has recognized the engineer's line below the surface of the 
rock, but he is without warrant in the contract. 

[3] As respects the second item, which relates to the déduction for 
refilling and embanking, little need be said. The facts relating to it 
are substantially the same as those concerning excavation. It is ad- 
mitted that the excavation lines prescribed by the engineer included 
a volume wider than that shown by the contract drawings in the in- 
stances with which we are concemed. The plaintiffs, therefore, were 
entitled to payment to the lines as prescribed by the engineer ; for the 
spécifications déclare that "the payment line for excavation is the pay- 
ment line for refill," and after declaring that embankments are to 
hâve in gênerai the dimensions and slopes shown on the drawings the 
spécifications provide that : 

"Tlie contractor slii'.n make such modifications in the lines as may be or- 
dered, and payment shall then be made to the ordered lines." 

They also provide that : 

"The quantity of refilling and embanking to be paid for wlU be the quan- 
tlty in the finlshed refills or embankments below the prescribed Unes and 
above the orisànal surface of the ground or the prescribed excavation lines, 
whether or not the excavation may hâve been taken out fuUy to the pre- 
scribed lines." 

The prescribed lines mean, as we hâve already held, the lines pre- 
scribed by the engineer. As the defendant's only claim is, as respects 
the item now under considération, that it should not pay for the ad- 
ditional volume included between the lines shown by the contract draw- 
ings and the lines prescribed by the engineer, its défense to the claim 
is without merit. 

The District Judge based his décision upon the ground that actual 
excavation and refilling was not done within the enlarged spaces. He 
admitted that, if it had actually been done, the défendant would hâve 
been bound to pay for it, inasmuch as the engineer had ample au- 
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thority under the contract to order the excavation. In thîs position 
he is without support from the provisions of the contract. There is 
not a single instance which may occur under the contract where work 
of construction is to be paid for only when actually donc. In every 
such case such work is to be paid for to an arbitrary Une, known as 
the payment line. 

[4] The third item involved, relating to concrète masonry, pré- 
sents the same point that was involved in the tvi^o preceding items, 
namely, whether or not concrète is to be paid for to the payment line, 
although not actually placed. The spécifications provide in this par- 
ticular, as in the case of refilling, that payment shall be made to the 
prescribed lines for excavations. The language is : 

"Wherever the aqueduct is of such type that masonry Is to be buUt against 
the sldes of any excavation, the concrète shall be measured as if the excava- 
tion were made exactly to the prescribed Unes." 

The claim of the corporation counsel that "prescribed lines" means 
lines prescribed for concrète, and not for excavation, is a strained 
construction, which we cannot accept. What do the words "as if" 
mean, unless they mean to provide a mathematical, and not an actual, 
volume for which the concrète is to be measured ? And why use the 
word "excavation" at ail in this connection, if the concrète is to be 
measured "as placed?" The contract drawings show a payment line 
for concrète above the rock surface, as well as for concrète below the 
rock surface. Below the rock surface the comptroUer has paid for 
concrète to the prescribed lines. Above the rock surface he disputes 
the right of the contractors to payment, although there is no warrant 
whatever in the language of the contract, that we hâve been able to 
discover, for making any distinction based upon the rock surface. 
The only essential is that the concrète is to be built against the side of 
the excavation. If this is donc, and it was done in this case, payment 
must then be made to the prescribed lines. The language of the con- 
tract (section 11.32 of the spécifications) is that: 

"The quantity of concrète masonry to be paid for under items 11 and 12 
shall be that deposlted in place in accordance with the drawings, spécifica- 
tions, or requlrements," and whenever "masonry 'Is to be built against the 
sides of any excavation" (not an excavation below the surface of the rock, 
but any excavation), "the concrète shall be measured as if the excavation 
were made exactly to the prescribed Unes." 

Neither is there anything in the claim that "prescribed" refers to the 
line to which the engineer ordered the concrète to be placed. The 
contractors were obligated by the contract to conform to the engineer 's 
orders, and by the tenus of the contract they cannot be deprived of 
compensation for having done so; and as they are entitled to com- 
pensation for excavation and refill to the prescribed lines, although 
excavation and refill were not actually made, and, as the défendant 
concèdes, they are entitled to be paid for concrète below the surface 
of the rock to the prescribed lines, although not actually placed, so 
for the same reasons they are entitled to like compensation for con- 
crète above the surface of the rock to the prescribed lines. 

[5] The second cause of action is upon a claim that there should 
hâve been included in the final certificate $5,640 representing rock ex- 
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cavated at $6 a cubic yard, that being the Jirice for rock excavation as 
fixed in the contract. It is claimed that because of "faults" in the 
rock the blasting of the tunnel resulted in the removal of more rock 
than was expected or intended, and that the contractors should hâve 
been paid for the removal of this excess quantity of rock. The con- 
tract provided that the contracter should "excavate ail ledge rock en- 
countered in the grade tunnel to lines shown on the drawings or order- 
ed in accordance with section 52, and in a manner to fulfill section 35 
and sections 46 to 50." It also provided that the quantities to be paid 
for under the preceding provision "shall be the number of cubic yards 
of ledge rock bef ore excavation, reckoned everywhere to the authorized 
'B line.' " The "B Une" is a line shown on the contract drawings. It 
is a hne specified to be fixed arbitrarily 13 inches outside of the "A 
line" shown on the contract drawings, which latter line is a line within 
which no unexcavated material of any kind could be permitted to re- 
main. 

The plaintiffs alleged that during the course of the work they exca- 
vated 940 cubic yards of rock encountered in the grade tunnel to the 
"B line." The engineer refused to include that work in his certificate, 
and the comptroller refused to pay for it. The court below had also 
rejected the claim for reasons we do not find it necessary to pass on. 
The 940 cubic yards of rock involved in this claim relate to rock out- 
side the "B line," and which fell f rom the sides or roof of the tunnel ; 
the fall being occasioned by seams in the bedrock. This rock, after it 
had fallen, had to be broken up by blasting and then removed. It is 
said that, as the rock fell from defects in the formation, and was not 
contemplated in the spécifications, nor by the contractors, when bid- 
ding, it should be allowed for. Every blast makes rock tumble into the 
hole or bore already made when a tunnel is being driven, and why the 
contractors should receive extra pay because the blast brings down 
more rock than was expected, or because it falls where it was not in- 
tended it should fall, we confess ourselves unable to see. Certainly 
the contract does not authorize such payments, and we know of no 
principle of law which entitles a recovery. Not only does the contract 
not authorize such payment to be made, but it makes clear that the con- 
tractors assumed the risk of just such happenings as they now com- 
plain of; for the contract expressly provided that the contractors 
should bear "ail losses resulting * * * on account of the charac- 
ter of the work or because the nature of the land in or on which the 
work is donc is différent from what is assumed or was expected." See 
Mairs v. Mayor, 52 App. Div. 346, 65 N. Y. Supp. 160 ; Dunn v. City 
of N. Y., 205 N. Y. 342,_ 351, 98 N. E. 495. We think that this put 
upon the contracter the risk of such faults in the land as might cause 
rock to fall into the tunnel. The contracter is under the contract to 
be paid only for excavation to the "B line" and is not entitled to 
charge for removing the rock that slipped beyond it. 

In Merrill-Ruckgaber Co. v. U. S., 241 U. S. 387, 36 Sup. Ct. 662, 
60 L. Ed. 1058, the plaintiff entered into a contract for the construc- 
tion of the foundation for the extension of the United States Assay 
Office in the city of New York. The contract provided that the work 
was to be donc in accordance with the spécifications, and spécifications 
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and drawing were to be reciprocally explanatory, and the décision of 
the supervising architect as to the proper interprétation of the draw- 
ings and spécifications was to be final. The contracter brought suit for 
extra work claimed to hâve been done on the foiindations of the build- 
ing. There being ground for dispute as to whethçr the work per- 
formed was extra work or was required by the terms of the contract, 
the décision of the architect was held to be final ; there being no j ust 
foundation for a charge of unfairness on his part. 

[6] In the instant case the contract provides in article 3 as follows : 

"To prevent disputes and lltlgatlons, the englneer shall In ail cases déter- 
mine the amount, quallty, acceptabillty, and fitness of the several kinds of 
work and materlals whlch are to be paid for under this contract, shall déter- 
mine ail questions in relation to said work and the construction thereof, and 
shall in ail cases décide every question which may arise relative to the ful- 
fiUment of thls contract on the part of the contractor. His estàmate and 
décision shall be final and concluslve upon said contractor, and in case any 
question shall arlse between the parties thereto, touchlng this contract, such 
estlmate and décision shall be a condition précèdent to the right of the con- 
tractor to receive any money under this contract." 

This court is of the opinion, following the doctrine recognized in 
Merrill-Ruckgaber Co. v. U. S., supra, that by virtue of the aljove pro- 
vision the engineer had authority to détermine every question as to the 
amount the contractors were entitled to be paid under the contract, 
and that his décision is final and conclusive as against the contractors. 
in the absence of fraud, although not conclusive upon the city of 
New York. His final certificate was his décision as to what the con- 
tractors were entitled to receive for the work performed, and, as there 
is no charge of unfairness or fraud, his décision stands, and the court 
is not at liberty to go behind it. 

[7] The third cause of action is upon a claim for damages for work 
required by the engineer to be done in retrimming the tunnel after 
completion. This claim the District Judge thought could not be sustain- 
ed. This claim difFers from the first two claims, in that it is not based 
upon any précise provision of the contract, but is founded upon an 
alleged increased cost of the work occasioned by the acts of the de- 
fendant, or its agents or engineers. The complaint allèges that prior 
to September 20, 1910, the contractors had fully completed the work 
of excavation upon that portion of the work to be done under the con- 
tract for the tunnel known as Bull Hill tunnel, and that the work as 
done conformed to the lines and grades as fixed by the engineer. It 
is said that thereafter the engineer ascertained that the lines and grades 
as given by him were erroneous, and that he then directed the con- 
tractors to perform, and that they thereupon did perform, a large 
amount of excavating within the tunnel outside of the lines and grades 
first given by him. And the plaintiflfs claim to hâve proved that the 
amount of the damages they are entitled to, according to their com- 
putation is $39,446.30, exclusive of interest. 

The allégation is not sustained by the facts. The spécifications 
provided that ail lines and grades were to be given by the engineer, 
and that the work should conform to the lines and grades given by 
him, and be done in accordance with the drawings and his directions. 
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The engineer did in fact give the Unes and grades and directions as to 
driving the tunnel ; and one of the contractors testified that he did not 
know of any erroneous Unes having been given to him by the engineer 
or other agents of the city in the tunnel work. It appears that the 
engineer and inspector established the center Une of the tunnel by 
sighting back through lights hung in the roof of the portion already 
excavated. Having so obtained the center Une, they painted that Une 
on the heading — that is, the face of the rock — and, after measuring 
out certain distances from it, painted an elliptical Une to mark the 
new portion to be excavated. This eUiptical Une was intended to be 
the C Une of the contract drawings ; that is, the Une which is the Une of 
effective average thickness of masonry lining. The contractors then 
drove the holes for blasting, fiUed them with dynamite, shot the blast, 
and removed the muck. The resuit was not a clean break. There were 
portions of rock remaining inside of the "A Une," within which no un- 
excavated material was to remain. The engineer and inspector thcn 
drew a new Une on the heading for a new excavation, and at the same 
time marked with red paint the points remaining from the last blast 
inside the A or C Une, which the contractors had to remove or "trim" 
ofif. To the extent that the contractors did this trimming at the time 
when they drilled the holes for the new excavation on the heading, 
it was donc easily and inexpensively, as the drilling machines were in 
place. When not then donc, it had to be done by the re-erection of the 
drilling machines on platforms or scaffolding at a considérable expense. 
The holes drilled in thèse points to be trimmed were likewise filled with 
dynamite and shot off at the next blast. This process was repeated 
until the tunnel was completed. 

It was found, after the tunnel had been driven through, which was 
on December 24, 1910, that the engineers required the retrimming of 
the tunnel, and the contractors were engaged in doing that work for 
five months. There were very few places not necessary to be trim- 
med, so as to excavate to the "A Une." That was properly fixed; 
but it is said that the inspectors did not, on their first inspection of the 
rock excavation, paint ail the rock projections found to extend inside 
the "A Une," and that this was équivalent to the giving of erroneous 
Unes. But, as the contractors were bound to excavate everything with- 
in the "A Une," and the "A Une" was not erroneously fixed, it is not 
clear what basis there is in view of article 13 for the claim advanced. 
Article 13 of the contract provides as foUows; 

"The inspection of the worli shall not relieve the contracter of any of his 
obligations to fulfill his contract as herein prescribed, and defective worli 
shail be made good, and unsultable materials may be rejected, notwithstand- 
mg tiiat sueh work and materials bave been prevlously overloolied by the 
engineer and accepted or estiniated for payment. If the work or any part 
thereof shall be found defective before the final acceptance of the whole 
work, the contractor shall forthwlth make good such defect In a manner sat- 
Isfactory to the engineer." 

However that may be, there is a conclusive reason why the third 
claim cannot be sustained. We are unable to distinguish the third 
claim from the second, and think that the one is as much subject 
to article 3 as the other. That article was inserted in the contract to 
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prevent disputes and litigations, and the engineer's décision was, as 
we hâve seen, made final and conclusive on the contracter. For the 
reasons stated, this case does not fall within the principle that, if a 
municipal corporation by its own act causes the work donc by a con- 
tractor to be more expensive than it otherwise would hâve been, ac- 
cording to the terms of the original contract, it is liable to him for the 
extra work. Messenger v. City of Bulïalo, 21 N. Y. 196; Mulholland 
V. Mayor, etc., 113 N. Y. 631, 20 N. E. 856. 

A case in the Suprême Court of New York, H. S. Kerbaugh, Inc., v. 
City of New York, reported in the New York Law Journal of Septem- 
ber 23, 1915, and aiïirmed without opinion by the Appellate Division, 
New York Law Journal, March 3, 1917, 163 N. Y. Supp. 1120, involv- 
ed the construction of an aqueduct contract similar in its provisions 
to the one hère involved. The controversy in that case, as in this, was 
over the three items relating to excavation, refill and concrète. The 
comptroller objected in that case, as in this, to certain work and ma- 
terials not actually donc and supplied. The city claimed that the 
payment lines shown upon the contract drawings could not be allowed 
by the engineer although the exigencies of the undertaking required ad- 
ditional work to be donc under his direction. There, as hère, the en- 
gineer fixed the payment line upon the extended width of the excava- 
tion. The case was decided against the city and in favor of the con- 
tracter. It was held that the engineer had power to alter or modify the 
spécifications, and, as he had exercised that right, the payment lines 
shown upon the drawings ceased to control, and the contracter was 
entitled to compensation te the changed payment line, whether it was 
necessary for him to perform the work or not. 

As respects the first two disputed items, we hâve reached the same 
conclusion at which the New York courts arrived in the case cited. 
As respects the third item — that relating to the concrète — our conclu- 
sion is at variance with that of the New York courts in the case re- 
ferred to. This court holds, therefore, that as respects the first cause 
of action it was error for the court below to grant the motion of de- 
fendant's counsel to reduce the verdict, which the court originally di- 
rected on behalf of plaintififs for the sum of $4,352, to the sum of $2,- 
109.98. As respects the second and third causes of action, no error 
was committed. 

Judgment is reversed, and a new trial granted. 
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PICKBNS et al. V. MERRIAM et aL* 
(Circuit Court of Appeals, Ninth Circuit May 21, 1917.) 

No. 2783. 

1. Equity ®=»72(1) — "Lâches" — Préjudice fbom Dklat. 

Lâches is not a mère matter of time, but principally a question of the 
inequity of permitting a claim to be enforced because of some change in 
the condition or relations of the property or the parties. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 207, 210-213, 225. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lâches.] 

2. Oanoellation of Instruments <g=:545 — Suit fob AcoouNTiNa — Peesump- 

TIONS. 

In a suit by a husband's hoirs to require the wife's admlnlstrator to 
account respecting property of the husbaud eoming into hls possession and 
fraudulently omltted from his inventory and accounts, to set aslde deeds 
from the wife, and to set aside releases which plaintiffis were induced 
to exécute by fraud, defended on the ground of lâches, a marUed in- 
crease in the value of property In Ix)s Angeles and San Pedro would not 
be presumed ; thls being a matter of défense to be establlshed by proof. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §§ 100, 101.] 

3. EXECUTOES AND ADMINISTBATOKS <g=>513(10) — ACCOUNTING CONCLUSIVE- 

NESS. 

The action was not barred by the proeeedings in or decree of the pro- 
bate court wherein the admlnlstrator had accounted, where by reason of 
the conduct of défendants In concealing the facts concernlng the estate 
there had been no adversary trial or décision upon the Issues involved 
In such suit. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dlg. §i 2279, 2284.] 

4. EXECUTOBS AND ADMINISTKATOES ©=>513(15) ACCOUNTING CONCLUSIVE- 

NKSS. 

The settlement of an adminlstrator's account by the decree of a pro- 
bate court does not conclude as to property accidentally or fraudulently 
withheld from the account. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dlg. i§ 2289, 2290.] 

5. Executors and Administeatoes <S=»469C3) — ^Accountinq — Jtjeisdiction or 

Equitt. 

If property be omltted from an adminlstrator's account by mistake, but 
be subsequently discovered, a court of equity may exercise its jurisdic- 
tion, and take such action as justice to the hoirs or credltors may require, 
even though Che probate court mlght open its decree and adminlster upon 
the omltted property. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dig. §§ 2007, 2009.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Benj . F. Bledsoe, 
Judge. 

Suit by Ivouisa Pickens and another against J. H. Merriam and 
others. From a decree dismissing the bill, plaintiffs appeai. Reversed 
and remanded. 

(S=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
•Rehearing denied October 8, 1917. 
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Suit for an acçountlng on the part of the défendants for certain property 
belonging to the estâtes of Ferdinand Fensky and Jeanette Fensky, decease<l, 
alleged to hâve been acquired by the défendants througli varions frauduleiit 
acts perpetrated by them and by Jeanette Fensky and to be wrongfully witb- 
held from the complainants, who clalm to bé the lawful heirs of Ferdinand 
and Jeanette Fensky, and for the cancellatlon of certain deeds. The coin- 
plalnt allèges, In part, as follows: 

That the complainants are sisters of Ferdinand Fensky, who dled Intestate 
in Los Angeles county, Oal., on August 7, 1903, leavlng property in Californla 
and Kansas, consistlng of real and Personal property; the latter being in 
the form of notes and contracts for the sale of real property loeated in Tope- 
ka, Kan., and cash amounting to $10,000, aggregating ¥100,000 In value. 
That in October, 1908, Jeanette Fensky was appointed by the superîor court 
of Los Angeles county, Cal., administratrlx of the estate of Ferdinand Fensky, 
and that one M. T. Campbell, agent and représentative of Jeanette Fensky 
in Topeka, Kan., was appointed administrator of the estate by the probate 
court of Shawnee eounty, Kan., a few days thereafter. That after the 
appolntment of Jeanette Fensky as administratrlx she came into possession 
of real property, cash, notes, and other évidences of indebtedness due the 
deceased; that she caused the Californla real estate to be falsely and 
fraudulently appralsed and Inventorled at a total sum of alxiut 550,000; and 
ihat, instead of returning a true inventory of the personal property, she in- 
ventorled but one promissory note for the sum of ^S400, and purposely fai2ed 
to list and inventory the cash and évidences of indebtedness to the deceased 
from the purchasers of his real property In Kansas. That she sent ail of 
the promissory notes and other évidences of indebtedness to her agent and 
représentative, M. T. Campbell, and entered into a fraudulent and collusive 
agreement with hlm to obtain releases from the complainants of their interest 
in the estate. That Campbell flled his Inventory showing personal property 
amounting to $20,927.64, consisting of $4,297.14 cash and a part of the promis- 
sory notes, but omitted the notes of W. C. Stein and Simms and the Indebted- 
ness owlng from purchasers of the Kansas real estate. 

That the Kansas law provides that the real property of an intestate husband 
dying withont children descends directly to his vi'idow, which was well known 
to Jeanette Fensky and Campbell, who, knowing that the contracts of sale 
of the real estate had not been recorded, and that complainants had no 
l;nowledge that it had been sold, concealed the fact that the real estate had 
l)een sold, and, by listing the same as real property, falsely represented to 
complainants that the real estate so sold belonged to the widow under the 
Javv of Kansas. That prier to his death Ferdinand Fensky and Jeanette 
Fensky had drawn up and signed deeds of conveyance to the several pur- 
chasers of the Kansas real property, but did not deliver the same. That ail 
of said undelivered deeds came into the hands of Jeanette Fensky upon the 
death of her husband. That, well knowing that the exécution by her or by 
Campbell, as administrator, of deeds to thèse purchasers, would reveal the 
fact that the real estate had been sold, and that the purchase money con- 
stltuted Personal property of the estate, Jeanette Fensky and Campbell be- 
gan negotlatlons wlth the purchasers, as a resuit of which the purchasers 
accepted the undelivered deeds, notwithstanding the death of Ferdinand 
Fensky, and executed mortgages to Jeanette Fensky for the amount of the 
unpaid purchase money due under the contracts of sale, which mortgages were 
omitted from the Inventories of Jeanette Fensky and Campbell and bave 
never been accounted for by them, and the same are unadmlnlstered assets 
of the estate of Ferdinand Fensky, In which thèse complainants hâve an in- 
terest as his heirs at law. 

That, shortly after the appolntment of Campbell as administrator, he repre- 
sented to complainants that it would take a long tlme to close the estate, 
that many of the promissory notes were of little or doubtful value, that the 
costs of administration would amount to a considérable sum, that, even If he 
should be able to collect the notes, the shares of the estate to which each 
of the complainants ultimately might be entitled would not exceed $1,000 in 
value, that the real estate in Topeka, Kan., ail went to tbe widow, and that 
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the property left by the intestate was communlty property, and offered to 
buy their claims against the estate for $1,000 each, whlch ofCer was accepted 
by the complainants, and thereupon the complainant Louisa Pickens, on or 
about July 29, 1904, exeeuted and delivered to the sald Campbell for the 
said Jeanette Fensky (a release and quitclaim of) ail of the right, title, and 
luterest of the said Louisa Pickens in and to the property and estate of hei' 
said deceased brother, and on or about August 3, 1904, the complainant 
Johanna Schutt exeeuted and delivered to the said Campbell for the sald 
Jeanette Fensky a slmilar release and quitclaim of ail of the right, tiUe, and 
interest of the complainant Johanna Schutt in and to the property, assets, 
and estate of her said deceased brother. That ail of the foregoing représen- 
tations made by Campbell were false, fraudulent, and mlsleading, and 
known to be such by Campbell and by Jeanette E"'ensky, and that complalnant's 
shares would hâve amounted to more than $8,000. That the $1,000 pald to 
each of the complainants by Campbell was paid from funds in his hands 
coUected from the assets of the estate, and was only a part of the money 
then due to complainants from the estate, and Jeanette Fensky parted wltli 
nothlng of value for the releases and quitclaims, which are wlthout con- 
sidération, fraudulent, and vold. 

That Campbell remitted to Jeanette Fensky about $35,000 in cash and se- 
cured notes, being proceeds of the assets of the estate which came iiito his 
hands. That on or about March 30, 1905, Jeanette Fensky filed a pretenderî 
final account. In which she represented that she had secured the interest 
of ail the brothers and slsters and other heirs at law of her deceased hus- 
band, and that she was the only one entitled to said estate ; and, there bemg' 
no opposition to the account, the same was received and approved by th« 
superior court, and an order entered dlscharglng her as administratrix and 
elosing the estate. That thereafter, upon the faith of the deeds of release 
and quitclaim from the complainants, Jeanette Fensky secured purchasery 
for some of the preperty in Calîfornia, and with the proceeds of the sale of 
this property, together with the money and mortgages received from Camp- 
bell, purchased real estate in Los Angeles county. Cal. That Jeanette Fensky 
died on July 8, 1908. That before her death she had exeeuted, wlthout con- 
sidération, deeds to the property so acquired. "That ail of sald deeds so 
mado out by the said Jeanette Fensky were not delivered to the respective 
grantees named thereln until after the death of the said Jeanette Fensky,'' 
and rUat, tlierefore, title did not pass to the grantees but was in Jeanette 
Fensky at the time of her death. 

That J. lî. Merriam, who had been appointed admlnistrator of the estate of 
Jeanette Fensky by the superior court of Los Angeles county, Cal., upon the 
pétition of the défendants Eugène Welllce, Amanda Katzung, and Aima J. 
Schmidt, flled a pretended inventory of the estate showing the total assets as 
consisting of $2,324.38 in cash, a claim against the défendant Amandu 
Katzung, and a note of the défendant Don Ferguson for $1,050. That there- 
after Merriam filed a final account, representing that the estate had been 
wholly administered and distributed, and that the sole helrs at law were the 
défendants Eugène Wellke, Amanda Katzung, and Aima J. Schmidt. That 
Merriam knew that Jeanette Fensky at the time of her death owned tho 
real estate mentloned; that the same was distributable among the heirs at 
law of Ferdinand Fensky and défendants had no interest thereln. That 
Merriam, well knowing ail the facts, wholly omitted the real property from 
his inventory and accounts, and distributed a portion of the estate to the 
défendants W.ellke, Katzung, and Schmidt. 

On information and bellef, it is alleged that Merriam, while pretcnding to 
act as admlnistrator of the estate of Jeanette l'ensky, was employed by and 
acted as attomey and agent for the défendants Wellke, Katzung, Loveland. 
Farnsworth, and Schmidt, with fuU knowledge of the rlghts of the eomplain 
ants, and with the purpose and design of preventing them from securing their 
just share of the estate of their deceased brother, and has failed, retused, 
and neglected to further admlnister the estate, and prétends to deny the rights 
of the complainants in respect thereof. It Is further alXeged that ail of the 
estate of Ferdinand Fensky was his separate property, and as such, upon the 
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death of his wldow, the estate and Its avalls descended rataWy to the survl-v- 
Ing brothers and slsters o£ Ferdinand Fensky, and not to the slsters and 
brother of Jeanette Fensky, and that whatever rlght, tltle, or Interest the 
défendants hâve In any of the property of Jeanette Fensky is subject to the 
clalms of complainants as helrs at law of Ferdinand Fensky and of Jeanette 
Fensky ; that complainants did not bave any notice, knowledge, or suspicion 
of the truth respecting the amount, estent, and value of the estate of tïieir de- 
ceased brother, nor of the frauds and fraudulent conduct of Campbell, Jean- 
ette Fensky, and Merrlam, until late in the summer of 1912, when one of the 
daughters of Louisa Pickens, whUe vlsltlng in Los Angeles, accidentally se- 
cured access to the correspondence lyetween Campbell and Jeanette Fensky, 
which disclosed a part of the truth relative to the estate of Ferdinand Fensky 
and the deaiings of CampbeU and Jeanette Fensky in référence thereto. 

The complaint prays that an account be taken of the estate of Ferdinand 
Fensky, deceased, and that it be determlned and adjudged by the court that 
the same was his separate estate; that the deeds of release and quitclaim, 
executed by the complainants to Jeanette Fensky, be declared fraudulent and 
void ; that an account be taken of the estate of Jeanette Fensky, deceased, 
and that upon final hearlng it be determlned that the same is distributable 
among the helrs of Ferdinand Fensky, deceased ; that it be determlned by 
the court that the deeds under which the défendants Willke, Katzung, Schmidt, 
Famsworth, Ferguson, and Loveland claim are void, and that those de- 
fendants hâve no rlght, title, or interest in the estate; and that the défend- 
ant Merriam be required to account to the complainants for thelr distributive 
shares of the estate of Jeanette Fensky, deceased, vFhleh came into his hands 
and was by hlm distributed to the défendants Wellke, Katzung, and Schmidt. 

On August 14, 1915, the court granted the motion of certain of the défend- 
ants to dlsmlss the bill of complaint and entered an order dismissing the same, 
without préjudice, upon the grounds tljat the suit was barred by the lâches of 
the complainants, and that the fraud alleged In the blU was intrlnsic in 
character, being an imposition by false évidence, and ail Inquiry into such 
fraud was preeluded by the final decree of distribution, whleh is conclusive as 
to the rights of helrs, legatees, or devlsees. In a written opinion, flled at the 
time thls order was entered, the court also calls attention to certain alléga- 
tions of the complaint which are defective for uncertainty, although the ac- 
tion of the court in dismissing the complaint is based upon the two former 
grounds. 

R. W. Kemp and Davis, Kemp & Post, ail of Los Angeles, Cal., and 
D. R. Hite, of Topeka, Kan., for appellants. 

Wm. J. Hunsaker, É. W. Britt, Leroy M. Edwards, and Joseph h. 
Lewinsohn, ail of Los Angeles, Cal., and J. H. Merriam, of Pasadena, 
Cal., for appellees, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

'MORROW, Circuit Judge (after stating the facts as above). 1. The 
statutory period in which an action may be brought in California for 
relief on the ground of fraud is three years. The appellees invoke this 
statute, and the analogous doctrine of lâches in equity for a correspond- 
ing period, as a bar to this cause of action. But the cause of action in 
such case is not deemed to hâve accrued until the discovery by the ag- 
grieved party of the facts constituting the fraud or mistake. Section 
338, subd. 4, California Code of Civil Procédure. This last provision 
is derived from the principles of equity jurisdiction. Bailey v. Glover, 
88 U. S. (21 Wall.) 342, 348, 22 L. Ed. 636. 

Ferdinand Fensky died intestate in the county of Los Angeles, Cal., 
on August 7, 1903, leaving property in California and in Topeka, Kan, 
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The intestate dîed without issue, but he left a widow, Jeanette Fensky, 
and other heirs at law, including the complainants, who were his sis- 
ters. On September 9, 1903, M. T. Campbell was appointed adminis- 
trator of the estate in Kansas, by the probate court of Shawnee county, 
and on October 15, 1903, Jeanette Fensky, the widow was appointed 
administratrix of the estate in California, by the superior court of 
lyos Angeles county. On July 29, 1904, the complainant IvOuisa Pick- 
ens, for the sum of $1,000, executed and delivered to M. T. Campbell, 
the administrator of the estate in Kansas, for Jeanette Fensky, a re- 
lease and quitclaim, releasing and conveying unto the said Jeanette 
Fensky ail of the right, title, and interest of the said complainant in and 
to the property and estate of her deceased brother. On August 3, 
1904, the complainant Johanna Schutt, for the like sum of $1,000, 
executed and delivered to the said Campbell, for Jeanette Fensky, a 
similar release and quitclaim releasing and conveying unto the said 
Jeanette Fensky ail of the right, title, and interest of the said complain- 
ant in and to the property, assets, and estate of her deceased brother. 
Jeanette Fensky died on July 8, 1908, and on August 1, 1908, the de- 
fendant J. H. Merriam was appointed administrator of the estate 
of Jeanette Fensky. 

The bill of complaint in this case was not filed until July 8, 1914. 
With the releases and quitclaims executed by the complainants in 1904 
stcUiding against their cause of action for alleged fraudulent acts in 
dealing witfi the estate of Ferdinand Fensky, the statute of limitations 
and the doctrine of lâches would be a bar to this suit, but for the 
allégation in the bill that not until late in the summer of 1912 did the 
complainants, or either of them, hâve any notice or suspicion of the 
truth respecting the amount, extent, and value of the estate of their 
deceased brother, or of the frauds and fraudulent conduct of M. T. 
Campbell, Jeanette Fensky, and J. H. Merriam in dealing with the said 
estate in the matters charged in the bill of complaint. This discovery 
is alleged to hâve been made in July, 1912, when — 

"one of the daughters of the complainant Louisa Plckens, whlle visltlng in 
Los Angeles, Cal., accidentally secured access to the correspondence between 
the said M. T. Campbell and the said Jeanette Fensky, which disclosed to said 
daughter a part of the truth relative to the estate of Ferdinand Fensky, and 
the dealings of the said Campbell and the said Jeanette Fensky in référence 
thereto." 

Referring to certain real estate located in the state of Kansas, which, 
it is alleged, the deceased, Ferdinand Fensky, had owned, and, prior 
to his death, had sold, and the proceeds of which belonged to the de- 
ceased as Personal property, subject to distribution to the complain- 
ants and other heirs at law of the deceased, but which was fraudu- 
lently represented by the said Campbell and the said Jeanette Fensky 
to the complainants as not having been sold,, and, under the law of 
Kansas, had descended directly to the widow, without complainants 
having any interest therein. It is alleged that the said real estate had 
been sold, although the deeds had not been delivered to the purchasers, 
and complainants had an inheritable interest in the proceeds as heirs 
at law of the said Ferdinand Fensky. It is further alleged that it 
was not until the early part of 1913 that the complainants had any 
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notice or knowledge that the deeds conveying the said real estate had 
not been delivered to the purchasers, or any notice or knowledge or 
the facts relating to the said estate. 

Prior to the commencement of this action the complainants brought 
suit by pétition in the district court of Kansas against the adminis- 
trator of the administrator who administered upon the estate of Fer- 
dinand Fensky in Kansas and hïs bondsmen to hâve the settlement of 
the latter estate set aside for fraud, and for an accounting of the as- 
sets with which he was chargeable. The cause of action in that case 
is identical with tlie cause of action in this case, except that the former 
relates to the estate in Kansas and the latter to the estate in California. 
In the district court there was a demurrer to the pétition interposed 
by the défendants upon substantially the same grounds as the motion 
to dismiss the complaint in this case. The demurrer was overruled, 
and the défendants appealed. In the Suprême Court of Kansas thèse 
questions were reviewed, and the cause of action stated in the péti- 
tion sustained (Pickens v. Campbell, 98 Kan. 518, 159 Pac. 21); the 
court holding, among other things, that in an action for relief on the 
ground of fraud, brought more than two years after its alleged per- 
pétration, the pétition, to be good against a demurrer, need not set out 
the manner of its discovery, and that constructive knowledge of the 
falsity of a statement that real estate, the record title to which stood 
in an intestate at the time of his death, had not been sold by him, is 
not a matter of law to be implied on the theory that it could havé been 
discovered through inquiry from the purchasers. This décision dis- 
poses of thèse questions so far as they relate to the estate in Kansas 
and is persuasive as to the rules applicable to the same questions as 
they relate to the estate in California. 

Returning, now, to the bill of complaint in this case, and its référ- 
ence to certain deeds to real estate in L,os Angeles county. Cal., exe- 
cuted by Jeanette Fensky in her lifetime in favor of certain of the de- 
fendants, without considération, and delivered after her death to the 
grantees, and the knowledge of that fact by J. H. Merriam, the ad- 
ministrator of her estate, and his omission to account therefor in his 
inventory of the estate: It is alleged that it was not until early in 
1913 that the complainants had any notice or knowledge that said deeds 
had not been delivered during the lifetime of the said Jeanette Fensky. 
It is further alleged that ail of the estate of the said Ferdinand Fensky 
was his separate property, and as such, upon the death of the widow, 
the said estate and its avails descended ratably to the surviving brothers 
and sisters of the said Ferdinand Fensky. It is alleged that complain- 
ants believed the statements made by Jeanette Fensky, Campbell, and 
Merriam conceming the matters stated, and that, except for such 
représentations, they would not hâve released the estate of Ferdinand 
Fensky from their just claims, but would hâve enforced the same. 

The appellees contend that the suspension of the statute of limita- 
tions and of the analogous doctrine of lâches until discovery by the 
aggrieved party of the facts constituting the fraud is qualified by the 
rule that knowledge of facts which would put a reasonably prudent 
person upon inquiry is équivalent to a discovery, and, with respect to 
the principles governing the statement of such" a cause of action, cite- 
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the case of Wood v. Carpenter, 101 U. S. 135, 140, 25 L. Ed. 807, 
where the Suprême Court said: 

"In this elass of cases the plalntlff Is held to strlngent rules of pleadlng 
and évidence, 'and especlally must there be distinct averments as to the tlme 
when the fraud, mistake, concealment, or mlsrepresentation was dlscovered, 
and what the discovery Is, so that the court may clearly see whether, by 
ordinary diligence, the discovery mlght not hâve been before made.' Stearns 
V. Page, 7 How. 819, 829 [12 L. Ed. 928]. • • • A party, seeking to avoid 
the bar of the statute on account of fraud, must aver and shov\f that he used 
due diligence to detect It, and, if he had the nieans of discovery In his pov?er, 
he will be held to hâve known it." 

The appellees contend that under this rule the bill of complaint in 
this case does not sufficiently state a cause of action. On the other 
hand, the appellants contend that when the fraud, which is the foun- 
dation of the suit, has been concealed, or is of such a character as 
to conceal itself, the statute does not begin to run until the fraud is 
discovered by the party suing, and that the statement in the bill of 
complaint concerning the facts of concealment and discovery is sufti- 
cient. In support of this rule, the appellants cite the case of Bailey 
V. Glover, 88 U. S. (21 Wall.) 342, 347, 22 U Ed. 636. In this case 
Mr. Justice Miller, speaking for the court, said : 

"In suits in equity, vsrhere relief is sought on the ground of fraud, the 
authorities are without conflict in support of the doctrine that, wliere th(' 
ignorance of the fraud has been produced by affirmative acts of the guilt.v 
party in concealing the facts from the other, the statute will not bar relief, 
provided suit is brought vi^ithin proper time after the discovery of the fraud." 

Concerning this rule, the learned justice said further (88 U. S. [21 
Wall] 349, 22 I.. Ed. 636) : 

"And we are also of opinion that this is founded in a sound and philo- 
sophical View of the princdples of the statutes of limitation. They were en- 
acted to prevent frauds — to prevent parties from asserting rights after the 
lapse of time had destroyed or impalred the évidence which would show that 
such rights never existed, or had been satisfled, transferred, or extingulshed, 
if they ever did exîst. To hold that by concealing a fraud, or by committlng 
a fraud in a manner that it concealed itself, until such time as the party 
committlng the fraud could plead the statute of limitations to protect it, Is 
to make the law which was designed to prevent fraud the raeans by whleh it 
is made suecessful and secure." 

In Rosenthal v. Walker, 111 U. S. 185, 4 Sup. Ct. 382, 28 L. Ed. 
395, the action was brought by the assignée of a bankrupt to recover 
the value of property alleged to hâve been fraudulently transferred by 
the bankrupt in violation of the provisions of the Bankrupt Act (Act 
July 1, 1898, c. 541, 30 Stat. 544). The défendant resisted recovery 
on the ground that the action was not brought within two years from 
the time when the cause of action accrued. The pétition disclosed upon 
its face that the suit was brought more than four years after the cause 
of action arose, and more than three years after the appointment of 
the plaintiff as assignée. The plaintifï replied that the facts were 
fraudulently concealed and that the suit was brought within two years 
after they came to his knowledge. It was alleged in the pétition that 
both the said Carney (the bankrupt) and the défendant (Rosenthal, 
to whom the bankrupt had transferred certain of his property), kept 

242 F.— 24 
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concealed from the plaintifif (the assignée) "the fact of the said pay- 
ment and transfer of the said aggregate sum of $30,000, * * » 
and * * * the fact of the sale, transfer, and conveyance of the 
said goods * * * and that he, the said plaintifï, did not obtain 
knowledge and information of the said matters, or either of them, 
until the 29th day of November, 1879, and then for the first time the 
said matters were disclosed to him and brought to his knowledge." 
The plaintifï relied upon Bailey v. Glover, supra, to sustain the cause 
of action upon the averment of concealment after the statute of limi- 
tations had run. The défendant relied upon Wood v. Carpenter, supra, 
to defeat the cause of action as stated in the complaint, notwithstanding 
the averment of concealment. The court sustained the cause of action, 
saying (111 U. S. 191, 4 Sup. Ct. 385, 28 L. Ed. 395) : 

"The case of Bailey v. Glover bas often been cited by tUis court, but bas 
never been doubted or qualifled." 

In Traer v. Clews, 115 U. S. 528, 6 Sup. Ct 155, 29 L. Ed. 467, 
the same question was again before the Suprême Court. The alléga- 
tions in the complaint as to concealment and discovery were : 

"Mrs. Traer's connection wltb the transaction was studlously concealed 
from plaintiff and hls assigner, and plaintiff had no knowledge of It prevlous 
to his discovery, September 24, 1879." 

It was objected that there was neither pleading nor proof to avoid 
the bar, under the rule stated in Wood v. Carpenter. The court held 
that under the ruling in Bailey v. Glover, which had never been over- 
ruled, doubted, or modified by the court, the pleadings and évidence 
were sufficient, and the suit was not barred by the statute of limita- 
tions. In 19 Am. & Eng. Ency. 243, the rule is stated as follows : 

"It has always been the rule in equlty that the defendant's fraudulent 
concealment of a cause of action will postpone the running of the statute un- 
til such time as the plaintlflf discovers the f raud ; the défendant, having, by 
his own wrongdoing, prevented the plaintiff from Instituting his suit, will 
not be permltted to take advantage of his own wrong by settlng up the 
statute as a défense. This rule is provlded for by statute in many of the 
States, but exists in equity courts Independently of statutory provision." 

See, also, 25 Cyc. 1214; Pickens v. Campbell, supra. This is the 
rule in California. Kane v. Cook, 8 Cal. 449; Currey v. Allen, 34 
Cal. 254, 257. 

[1] 2. Coming to the spécifie question, whether the appellants hâve 
been guilty of lâches such as will defeat the cause of action stated in 
the bill of complaint, we find a broader field of inquiry than is involved 
in the running of a statute of limitations. As said by the Suprême 
Court in Galliher v. Cadwell, 145 U. S. 368, 372, 12 Sup. Ct. 873, 874 
(36 L. Ed. 738) : 

"The cases are many in which this défense has been Invoked and con- 
sidered. It Is true that by reason of thelr différences of fact no one case 
becomes an exact précèdent for another, yet a uniform prindple pervades 
them ail. They proceed on the assumption that the party to whom lâches is 
imputed has knowledge of hls rights, and an ample opportunlty to establish 
them in the proper forum ; that by reason of his delay the adverse party bas 
good reason to believe that the alleged rights are worthlcss, or bave been 
abandoned ; and that, because of the change In condition or relations during 
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this period of delay, It would be an injustice to the latter to permit him to 
now assert them. * * * Lâches Is not like limitation, a mère matter of 
time; but princlpally a question of the inequity of permittlng the clalm to 
be enforced — an inequity founded upon some change in the condition or rela- 
tions of the property or the parties." 

[2] The appellants contend that a change of condition will be pre- 
sumed, and that préjudice may be presumed from the lapse of time; 
that a change in position might hâve occurred ; that an important wit- 
ness has died ; that a large part of the estate consisted of real proper- 
ty situated in Los Angeles and San Pedro ; and that a marked increase 
in the value of the property will be presumed. It may appear to be a 
too strict adhérence to the rules of procédure to hesitate to entertain 
the last-named presumption; but we think such matters are matters 
of défense, and should be established by proof upon the hearing of 
the case. We find nothing in the bill of complaint showing such a 
change of conditions in the property, or in the relations of the parties 
thereto, or such a lack of equity as would prevent a court of equity 
from granting appropriate relief. 

[3] 3. The next question is whether the acts of fraud alleged in the 
bill of complaint are intrinsic or extrinsic to the matters determined 
by the superior court in the probate proceedings. The relief sought 
is, in effect, among other things : (a) An accounting by the défendant 
Merriam, the administrator of the estate of Jeanette Fensky, for so 
much of the estate as has corne into his hands and for which no ac- 
count has been rendered ; (b) that the deeds of release and quitclaim 
executed by the complainants to the said Jeanette Fensky be declared 
fraudulent and void and of no efïect; (c) that the deeds under which 
the défendants Wellke, Katzung, Schmidt, Farnsworth, Ferguson, and 
Loveland claim certain lands conveyed to them by Jeanette Fensky be 
declared invalid and void; and that neither of the défendants has 
any right, title, or interest whatever in or to the said estate or any part 
of the same. The leading case upon this question is that of United 
States V. Throckmorton, 98 U. S. 61, 65, 25 L. Ed. 93, cited by the 
appellees. In that case Mr. Justice Miller, speaking for the court, 
said: 

"There are no maxims of the law more flrmly established, or of more value 
in the administration of Justice, than the two which are deslgned to prevent 
repeated litigatlon between the same parties in regard to the same snbject of 
controversy, namely, 'Interest reipublieœ, ut slt finis litium,' and 'Nemo débet 
bis vexari pro una et eadam causa.' • * • But there is an admitted ex- 
ception to this gênerai rule in cases where, by reason of something done by 
the successful party to a suit, there was In fact no adversary trial or décision 
of the issue In the case; where the unsucoessful party has been prevented 
from exhibiting fully his case, by fraud or déception practiced on him by his 
opponent." 

The court then mentions a number of acts of this character, and con- 
cludes as follows: 

"Thèse and similar cases, which show that there has never been a real con- 
test in the trial or hearing of the case, are reasons for which a new suit may 
be sustained to set aside and annul the former judgment or deeree, and open 
the case for a new and a fair hearing." 



372 242 FEDERAL REPORTER 

Because of tbe conduct of the défendants in concealing the facts con- 
cerning the estate, it appears that there has been no adversary trial 
or décision upon thèse issues ; and we find nothing in the proceedings 
or decree of the superior court of Los Angeles county, as set up in the 
bill of complaint, to estop the complainants from having thèse matterF 
inquired into, and the question of the alleged fraud determined by the 
court. 

[4, 5] How far such a hearing may go is indicated in the case of 
Griffith V. Godey, 113 U. S. 89, 5 Sup. Ct. 383, 28 L. Ed. 934, where 
Mr. Justice Field, delivering the opinion of the court, said : 

"It is well established that a settlement of an admlnlstrator's account, by 
the decree of a probate court, does not conclude as to property aecidentally 
or frauduleatly wlthheld from the account. If the property be oxuitted by 
mistake, or be subsequently discovered, a court of equity may e.x^ercise itw 
jurisdiction in the premises, and take such action as justice to the heirs of the 
deceased or to the creditors of the estate may requlre, even if the probate 
court might, in such case, open its decree and administer upon the omitted 
property ; and a fraudulent concealment of property, or a fraudulent disposi- 
tion of it. is a gênerai and always existing ground for the interposition of 
equity." 

The case of Lataillade v. Orena, 91 Cal. 565, 27 Pac. 924, 25 Am. St. 
Rep. 219, involved questions very similar to those involved in this case. 
The suit was against a guardian for an accounting of the estate of a 
minor. It was alleged in the complaint that from time to time after 
1849 défendant sold certain property, belonging to plaintifï's estate, 
but for what sums plaintiff was not advised. In 1868 défendant sold 
certain cattle and ranchos, likewise belonging to plaintifï's estate, for 
which he received payment, and mingled the money with his own f unds, 
and wrongfully and fraudulently converted the same to his own use, 
with intent to deprive the plaintiff of his share thereof. It was 
charged in the complaint that the défendant concealed the facts from 
the plaintiff, and wrongfully and fraudulently represented to him that 
his father died insolvent, and that he had no interest in the cattle and 
ranchos. The défendant, as guardian of the plaintiff, filed in court an 
inventory purporting to show ail the estate of the ward, but did not 
include in the inventory any of the above-mentioned property, antl, 
when he applied for and obtained a final discharge from his trust, he 
falsely stated in his pétition and represented to the court that he had 
returned a full and true inventory of ail the estate of the plaintiff 
which had come into his hands as guardian, and had paid over and 
delivered'the same to the plaintiff. The plaintiff was born December 
2, 1849, and became of âge December 2, 1870. The suit was not 
filed until February 21, 1887, and caUed for an accounting from the 
guardian, mainly for the transactions in the sales of cattle and ranchos 
made in 1868. The défendant demurred to the complaint, substantial- 
ly upon the grounds upon which the motion to dismiss was based in the 
présent case. The court sustained the demurrer. This judgment was 
reversed in the Suprême Court, with directions to overrule the demur- 
rer. The Suprême Court cited, in support of its décision, among oth- 
ers, the case of Griffith v. Godey, 113 II. S. 89, 5 Sup. Ct. 383, 28 L. 
Ed. 934. We do not find that this case has been overruled or in any 
way modified. 
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In Pickens v. Campbell, supra, the Suprême Court of Kansas, refer- 
ring to the f acts of this case, said : 

"The défendants maintain that the order of settlement has the force of a 
judgment, and Is not open to attack by the method hère pursued. The alléga- 
tion, however, Is that the settlement was procured wlthout an actual account- 
ing as to the claims of thèse plaintiffs, by the use ot a release of ail demands 
against the estate (includlng that In Oalifornla as weU as that In Kansas) 
which had been obtalned by intentionally false statements concemlng facts 
which affected its value, partienlarly by the représentation that the Kansas 
real estate had not been sold by Fensky, in whleh case the entlre title would, 
of course, hâve vested In his widovc upon hls death. A fraud so accompUsherl 
we regard as extrinsic to the issue determined by the probate court, and 
therefore capable of forming a basis for settlng aside Its order. See Plastev 
Go. V. Blue Kaplds Township, 81 Kan. 730, 106 Pac. 1079. 25 L. R. A. (N. S.) 
861, note 106 Am. St. Rep. 640-642, 645-647." 

We must accept thèse cases as stating the law applicable to this case, 
and we conclude, therefore, that the allégations of the bill of com- 
plaint are sufficient to sustain the cause of action. 

Decree reversed, and the cause remanded for further proceedings 
in conformity with this opinion. 



MIDKIFF V. COLTON et ai. • 
(Circuit Court of Appeals, Fourth Circuit. May 1, 1917.) 

No. 1421. 

L Deeds <g=>45— Execution by Gbantee — Necessitt. 

Where a deed from the successful plaintiff in an action of eiectment to 
the défendants, with a réservation of minerais, contained a provision that 
the grantees thereby accepted the deed and the estate thereby conveyed 
upon the terms and conditions, and subject to the exceptions and réserva- 
tions, therein contained, it contemplatod that the aceeptance by the 
grantees should be evidenced by thelr signatures to the paper Itself. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig, §^ 8î>-94.] 

2. DSEDS ©='208(6) ACCEPTANCE — SUFFICIENCY OF EVIDENCE. 

Evidence held to show that sueh deed, found in the possession of one 
of the défendants, unsigned by any of the grantees, more than 30 years 
after it was left with the grantees, had not beèn accepted by them. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 631.] 

3. Deeds «Sx^^ee — Deilivebt and Acceptancb — Questions op Law oe Fact. 

The delivery and aceeptance of a deed Is a mixed question o£ law and 
fact; It being the province of the jury to flnd the facts, whereupon the 
court applies the law. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 127, 633.] 

4. Deeds <ê=>194(4) — Deuvebt and Acceptanoe — Peesumptions and Bubden 

OF l'ROOF. 

Where tlic siuccssfnl plalntlfC In an action of ejectment exeeuted a deed 
t» the défendants, reserving minerais, and contemplatlng that the 
grantees' aceeptance should be evidenced by thelr signatures, and défend- 
ants had been in possession of the land long before the action was brought, 
and continued in possession uninterruptedly for more than 30 years after 
the judgment was rendered, and the plalntlfC never exeeuted any writ of 
possession, exercised dominlon over any part of the land, or undertool; 
to assert ownership of either the surface or the minerais during that 
time, the mère fact that the deed, unsigned by the grantees, wa« found in 

«=aFor other cases see same topic & KBY-NtJMBBR In ail Key-Numbered Digests & Indexes 
♦Rehearlng granted May 31, 1917. 
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possession of one of the grantees, did not ralse a presumptlon of ^ 
delivery and acceptance, whlch would shift the burden of provlng de- 
livery and acceptance. 

[Ed. Note. — For other cases, see Deeds, Cent. DIg. §§ 579, 634.] 

5. Deeds <g=>208(6) — Deuvebt and Acceptance — Sufficienct op Evidence. 

If such. presumptlon exlsted, it was overthrown by the positive, direct, 
and uncontradlcted testlmony of the only witness examined in regard 
to It that the deed was never accepted. 

[Ed. Note. — For other cases, see Deeds, Cent. Dlg. § 631.] 

6. Vendob and Puechaser <^=s223 — Bona Fidë Purchasees — Unbecokdei> 

Deed. 

An unrecorded deed from the successful plalntlfC In an ejectment ac- 
tion to the défendants, with a réservation of the minerais, even thougli 
binding on such défendants, did not affect the rights of a subséquent 
purchaser, In the absence of notice of Its existence. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. |§ 
563-566.] 

7. Vendob and Pubchases <S:»244 — Bona Fxdb Puschasees — Sufficiency ob 

Evidence. 

Evidence held to show that a purchaser of land had no notice of an 
unrecorded deed to his predecessors In tltle from a party recovering: 
agalnst them In ejeetment, containlng a réservation of minerais. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
609^611.] 

S. Principal and Agent i3=>111(4) — Authoritt of Agent — Compromise — 
"Pendino." 

A power of attomey, authorlzlng the agent to make such deeds as 
mlght be necessary In order to settle and compromise certain actions of 
ejeetment, descrlbed as then pending and undetermlned as to some of 
the défendants thereln, and to earry out compromises already agreed upon 
with other défendants, against whom judgments by default had been 
or might be obtalned, did not authorlze the agent to exécute a deed 
in considération of the grantees' consent to a réservation of minerais to 
persons against whom Judgment had been reeovered, in an action in 
whlch they entered their plea denylng plalntlli's right to recover, since 
the Judgment against them was not by default, there was no basls for a 
compromise, and the action was not pending, as "pending" means begun, 
but not yet completed, settled, determlned, or in process of settlement or 
adjustment, and an action or suit is sald to be pending from its Inceptlon 
untll the rendltlon of final judgment 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §^ 
329, 376. 

For other définitions, see Words and Phrases, First and Second Séries, 
Pending.] 

9. Principal and Agent <S=>150(2) — Aots in Exoess of Authoeity — Lia- 

BiLiTY OF Agent. 

An attorney under a spécial powen cannot blnd his principal by an act 
ultra vires; the authorlty of the agent in fact belng llmited by the 
terms of the Instrument confeiring the power. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. § 557.J 

10. Peincipax and Agent ®=j97 — Construction of Power of Attorney. 

The authority of an agent acting under spedal power must be ascer- 
tained from the terms of the instrument itself. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dlg. §§ 344- 
376.] 

Woods, Circuit Judge, dlssenting. 
®=>For other cases see some toplc & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Huntington ; Benjamin F. Keller, 
Judge. 

Suit by Sabin W. Colton, Jr., and others, trustées of the Guyandotte 
Land Association, against Newton Midkifï. From a decree in favor 
of plaintiffs, défendant appeals. Reversed and remanded. 

In 1874, William H. Aspinwall, Ablel A. Low, and others brought action 
of ejeetment against Winchester Adklns and others, In the United States 
District Court for the then District of West Virginia, claimlng tltle, under 
grants, to 200,000 acres of land wlthln a common boundary, and included with- 
in thls boundary was 1&4 acres In possession of Lewis MidklfC, who had been 
living on It for several years before the commencement of the action, clalm- 
ing to be the owner in fee simple. Lewis MldklfC was made one of the défend- 
ants In the action. He dled in 1880, whilst the action was pending, and an 
order was entered making hls helrs at law parties défendant to the suit, 
iimong whom were Abraham Mldklff and Solomon MldkifC, sons, and Harrlett 
Adkins, a daughter. In May, 1880, thèse défendants came in wlthout pro- 
(•ess and entered a plea of "not guilty," and on the same day the record shows 
that the cause was heard and Judgment entered against ail of the défendants, 
awarding the tltle to the lands sought in the action to the plaintiffs. On the 
20th of August, 1880, a wrlt of possession was issued on the judgment against 
the Mldkltt helrs and others of the défendants, but It appears from the record 
that thls writ was never served. 

In April, 1879, whilst the action of ejeetment was i)ending and before the 
final judgment, as stated, the plaintiffs in the action executed an instrument, 
constituting .T. I. Kuhn their attomey In fact, conferrlng upon hlm authority 
to make compromises aud settlements In regard to the lands In contro- 
versy ; this authority belng contained in the foUowing, whlch we copy 
from the instrument: "To make, exécute, sign, seal, and acknowledge for 
record, and dellver for and in our names, such deeds of grant and re- 
lease (but wlthout warranty or co venants of any kind, gênerai or spécial, 
express or Implled), in the form below glven, as may be necessary and proper 
to exécute, in order to settle and compromise certain actions of ejeetment now 
pending in the District Court of the United States for the District of West 
A'irglnla, and undetermined as to some of the défendants thereln, and to 
lonvey out compromises already agreed upon with other défendants In sald 
actions, against whom judgments by default hâve been or may hereafter be 
obtained. • * *" 

On the 15th of September, 1882, Kuhn went to the house of Abraham Mid- 
Uiflf, one of the défendants, and left in hls possession a paper wrlting, pur- 
porting to be a deed executed by the sald Kuhn, as attomey In fact, for the 
ililaintiffs in the ejeetment suit, to Abraham H. Midkiff, Solomon R. Midkliî, 
and Harrlett Adklns, the three défendants before named. Thls instrument 
recited that for a nominal considération the lands which were recovered from 
the défendants, about 1&4 acres, In the action of ejeetment (wlthout stating 
that they had been so recovered), were conveyed to the sald Abraham H. Mid- 
kiff, Solomon R. Midkiff, and Harrlett Adlcius in fee simple, reservlng, how- 
ever, to the grantors the minerais, oil, and gas, wittx the right of entry for the 
purpose of utilizlng them, which réservation is set out in the instrument in 
the followlng language: "But it is expressly understood that the parties of the 
flrst part reserve and except from the opération of this deed to themselves, 
and to their helrs and assigns forever, ail the minerais, minerai substances, 
and oils, of every sort and description. In and upon sald real estate herein 
described, and in every part thereof, with the privilèges of mlning, dlgglng, 
and excavating for sald minerais and minerai substances, and of boring and 
Dumping for sald oils, and of erecting and malntaining thereon ail of the 
necessary buildings, oil tanks, machinery, and apparatus for working and 
operatlng ail mines, pits, excavations, and oil wells, which now are, or may 
be hereafter, opened, worked, and operated on said real estate, or any part ot 
it, and for storing and taklng care of the products thereof, by the parties of 
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the first part, thelr helrs and assigns. They also except anci réserve, as aforc- 
sald, ail necessary rights of way In, through, oe, or over said real estate to 
and fi'om ail said mines, pits, excavations, oll tanks, and oil wells, and tlie 
right and privilège to construet, operate, and maintain tliereon such rallroads 
uud otlier roads, and pipe Unes, in, through, on, or over said real estate as 
inay be necessary to the successful and convenient discovery, working, and 
operating of the said mines, pits, excavations, and oil wells, and for carrying 
away the products thereof." 

This instrument also contalned the following as the closing paragraph: 
"And the parties of the second part hereby accept this deed, and the estate 
hereby conveyed, upon the terms and conditions, and subjeet to the exceptions 
iind réservations, herein contalned and set forth." It further appears that 
the paper writing was never probated or put to record. 

In 1888, Abraham Mldkiff and hls brother Solomon bought from the otber 
heirs at law of Lewis Mldklff their Interests In the 194 acres, taking their 
deed therefor, and in 1892 they made partition between themselves; eacli 
havlng assigned to him 97 acres. On the 14th of Aprll, 1899, Newton Midktfï. 
the appellant, who is a son of Abraham Mldklff, bought the 97 acres, which 
belonged to bis father, imder the division between him and bis brother Solo- 
mon, which was conveyed to the said Newton Midkiff by deed, for the consid- 
ération of $1,000 cash. Newton went Immedlately into possession of the land 
and erected thereon a bouse costlng some $2,500, and made otlier valuable and 
permanent improvRments. He bas continuously since resided upon the lands 
claiming tbem as hls own tn fee simple. 

The record further shows that thèse lands, from the time that Lewis 
Midkiff went into possession in 1867, bave been listed for taxation in hls name, 
and subsequently in the name of his helrs heretofore mentloned, and then the 
one-half in the name of appellant, Newton Midkiff, after he purchased from 
his father, and that the taxes hâve from time to time been pald by them, 
without any déduction for minerai rlghts, or otber interests elaimed not to 
be owned by them. 

In the présent case, Sabln W. Colton and others, trustées of the Guyandotte 
Land Association, as the successors in interest to the said Low and AspinwaU 
and others, claiming under the proceeding In the ejectment suit, and by vir- 
tue of the instrument left by Kuhn in the possession of Abraham Midkiff, 
hâve filed their blll of complalnt In equity, alleging that the instrument re- 
ferred to conveyed only the surface of the land to the Midkiffs, reserving the 
minerai rlghts, etc., and that Newton Midkiff, the appellant, purchased the 
lands now In controversy with notice of that fact The blll further allèges 
that this instrument, the paper writing which was never put to record, had 
been lost, and in the suit It Is sought to establish this lost paper as a deed, 
and thereupon to bave a decree that the complainants are the owners of the 
minerais, oU, and gas In the appellant's lands. It further appears from the 
record that the appellant had leased to G. H. DImmick & Co. the minerai 
rlghts In the 97 acres of which he was In possession. Thèse lessees are also 
made défendants. The complainants also prayed In their blll that said ap- 
pellant and said lessees be enjolned from carrying out the terms of the lease. 

The only testlmony bearing upon the paper writing which Is undertaken to 
be set up as a deed, and which Is alleged to bave been lost, Is that of Abraham 
Midkiff and Newton Midkiff, the appellant in this case; Kuhn, the attorney, 
having died in the meantlme. Abraham Midkiff testlfled that Kuhn came to 
his house with this Instrument, which the wltness describes as some kind of 
a deed for everybod.y that would compromise with him (Kuhn). Kuhn said to 
wltness: " 'We claim a big judgment against your father and your uncle, and 
if you will deed us the minerai, we will deed you the land.' And I told, 
tdm I would see about it, and 'If you hâve got a judgment, why, of course, I 
wlU give you the minerais, rather than for you to take the land.' He then 
says, 'You see, and if you flnd out I am telllng the truth, we wlU compromise.' 
But I did not compromise, but after Investlgatlng what I had heard I did not 
make any deed of compromise with Kuhn. He left the deed with me and 
said, 'If I wanted to compromise to send it to him.' I never bothered about 
it, and never did write to him. I never accepted the deed In any wsy." 
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Newton Midkiff, the appellant, testlfied in substance, that atter the bring- 
jng of this suit lie called upon his TJncle Sol. to conter with Mm about 
making some arrangements about it, and "he asked me if I knew where the 
deed from Kuhn was, and 1 says, 'No; I don't know anytbing about it.' He 
went on talbing about this deed, and he informed me that he had it, and I 
told him to give it to me, and I would lock it up in my safe. I never Unew 
there was such a deed on earth. When my father and Uncle Sol. made the 
division, they must bave gotten that deed in between them in some way or 
another. That was the first I ever knew of that deed." 

There were only three witnesses examined in the trial; the third being 
John H. Meek, who was introduced by the complainants and testified as to 
being local attorney and business agent for them, and had occupied that re- 
lation for the last 10 years. He knew the lands embraced in the verdict In 
the ejectment suit, and about the possession of the same by complainants ; 
had mined on this land at a point called DIngess, and drilled some oll wells 
at other places; thèse points were some distance from the Midkiff lands. 
There was no évidence that the complainants or their predecessors had at any 
tlme taken actual possession of the land in controversy, or had entered there- 
on to assert any right or Interest therein. The Kuhn paper was produced on 
the trial of the présent case by order of court by the appellant, and when 
exhibited it showed that neither Abraham Midkiff, Solomon Midkiff, nor 
Harriett Adkins had signed it ; the only signature being that of Kuhn as at- 
torney in fact for the several parties, who executed the power of attorney to 
blm. 

The case was heard. and the District Court entered a decree, from which the 
following is copied: "That the Kuhn deed to the Mldkiffs be and the same is 
established ; that the title of the plaintlffs In and to the minerais, oils, coal, or 
gas in, under, and upon the tract or parcel of land in the said deed men- 
tioiied, iueluding the mining rights and privilèges by the said deed excepted 
and reserved by them, are hereby confirmed and established unto the plain- 
tlffs, and that the said plaintlffs be quieted in the possession and tltle thereto ; 
that ail deeds, leases and other évidences of title under vi'hich the défend- 
ant. Newton Midkiff, or any one claiming through, by, or under him, asserts 
title or claim to the said minerais, oil, coal, or gas In aod underlying so much 
of the tract of land in the deed aforesaid described as was eonveyed to him by 
Abraham H. Midkiff and others, and described in the deed tiled with his 
answer herein in words and figures following, to wit: 'Beginning at the mouth 
of the third branch above Pall creek, thence with said branch to the head 
thereof, thence a straight Une to a stone in the back Une, thence in a 
southeasterly direction to ash corner of G. H. Damron land, thence in a north- 
easterly direction with the Une of Emmer Slone and Bennett Midkiflf to Viola 
Midkiff Une, and thence with her Une back to the river, thence down with the 
river to the beginning, containing one himdred acres, more or less. This deed 
made in lieu of a deed that bas been heretofore made and was destroyed by 
are' — be and the same are hereby set aslde, canceled, and held for naught, in 
so far as they purport to convey, lease, or otherwise alienate any interest in 
the said minerais, oil, gas, or coal in, under, or upon said land, or any part 
thereof, as clouds upon the title of the plaintlffs thereto ; and the défendant, 
Newton Midkift, G. H. Dimmick, Interstate Gas Company, and ail persons 
claiming under them, are perpetually enjoined, restrained, and inhibited from 
incunibering. conveying, alienating, or in any wise asserting title to the min- 
erais, oil, gas, op coal in, under, and upon said land, or upon any part there- 
of, and from in any wlse hinderlng, delaying, obstructlng, or Interfering witJi 
the plaintlffs or thelr lessees, or the servants, agents, or employés of their 
lessees, or any one claiming under them, in the use and development of the 
said minerais, coal, oils, or gas ; and leave is given the plaintlffs to wlthdraw 
the original deed from J. I. Kuhn, attorney in fact, to Abraham H. Midkiff 
and others, filed by Newton Midkiff herein, for the purpose of having the 
same recorded in Lincoln county, West Virginia, and when so recorded said 
deed shall be redelivered to the said Newton Midkiff." And from this de- 
cree, the défendant, Newton Midkiff, appealed to this court. 
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Maynard P. Stiles, of Charleston, W. Va., for appellant. 

W. R. Thompson, of Huntington, W. Va. (J. S. Clark and H. A. 
McCartby, both of Philadelphia, Pa., and W. C. W. Renshaw, J. H. 
Meek, and Z. T. Vinson, ail of Huntington, W. Va., on the brief), for 
appellees. 

Before PRITCHARD and WOODS, Circuit Judges, aiid BOYD, 
District Judge. 

BOYD, District Judge (after stating the facts as above). There are 
several questions presented to the court upon this appeal, and which 
were argued orally by counsel, and are also discussed in the briefs 
which hâve been filed. The question of jurisdiction of a court of 
chancery to entertain the case at ail is raised. The view is advanced 
that the instrument left by Kuhn with Abraham Midkiff had never 
been lost, but was in existence and was produced in court when it was 
called for, and therefore a bill to establish a lost paper could not be 
maintained. It is further argued that the question as to whether there 
was an actual delivery of the Kuhn paper as a deed is an issue of 
fact to be tried by a jury, and is not a matter cognizable in a court of 
equity. It is also insisted that the appellant was in adverse possession 
of the land involved in this controversy, claiming it as his own in fee 
simple, to well-defined metes and bounds, for a sufficient length of time 
to ripen a tide, and that this is also an issue of fact to be tried by a 

The further question, as to whether the appellant took the deed f rom 
his father for the land in controversy, with notice of the existence of 
the Kuhn paper, is also presented. There is still another proposition 
which is called to our attention by appellant's counsel, and that is that 
the Kuhn paper contemplated that there was to be an acceptance of 
it by the two Midkifïs and Harriett Adkins ; not only that they were 
to accept the custody or the possession of it, but to testify their accept- 
ance by signing the instrument itself, under the provisions of the last 
paragraph. 

[1] We do not deem it necessary, in order to dispose of this case, 
to consider ail of thèse several questions, but to advert only to the 
instrument itself (which we shall refer to as the Kuhn paper), and 
which the complainants rely upon as their muniment of title author- 
izing a recovery. The first proposition is whether this paper was de- 
livered by Kuhn and accepted by the Midkiff s as a deed. The last 
paragraph undoubtedly contemplated that the acceptance by the gran- 
tees should be evidenced by their signatures to the paper itself; but 
it was never signed by them or any of them, its delivery to them was 
never acknowledged, nor was it admitted to probate or recorded; in- 
deed, there was no évidence that Harriett Adkins, one of the Mid- 
kiff heirs and one of the grantees, ever saw it. 

[2] The testimony relative to what occurred between Abraham 
Midkiff and Kuhn at the time the paper was handed to the former is 
exceedingly meager. Kuhn died before the trial of the case, and there 
was no witness, save Abraham Midkiff, who testified as to that trans- 
action. On the stand he stated in substance: That Kuhn came tô 
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his house with this instrument, which witness describes as some kind 
of a deed for everybody that would compromise with him (Kuhn). 
Kuhn said to witness : " 'We daim a big judgment against your father 
and your uncle, and if you will deed us the minerai, we will deed you 
the land,' and I told him I would see about it, and 'if you hâve got 
a judgment, why, of course, I will give you the minerai rather than 
for you to take the land.' He says then, 'You see, and if you find out 
I am telling the truth, we will compromise.' But I did not compro- 
mise, but after investigating what I had heard I did not make any 
deed of compromise with Kuhn. He left the deed with me and said, 
'if I wanted to compromise to send it to him.' I never bothered about 
it, and never did write to him. I never accepted the deed in any 
way." After the présent suit was brought, this paper was found in 
the possession of Solomon Midkiff, still unsigned by any of the 
grantees. 

[3] The principle is well settled that the delivery and acceptance of 
a deed is a mixed question of law and fact. It is the province of a 
jury to ûnd the facts; thereupon the court applies the law. Johnston 
v. Kramer Brothers & Co. (D. C^ 203 Fed. 733; Henry v. Heggie, 
163 N. C. 523, see page 527, 79 S. E. 982. In the présent case, the trial 
court in chancery, we must assume, in view of the decree entered, 
found as a fact that the Kuhn paper was delivered by Kuhn and ac- 
cepted by Abraham Midkiff, Solomon Midkiff, and Harriett Adkins. 
We are unable to find in the record any évidence sufficient to warrant 
such finding ; on the other hand, as we hâve stated, the only testimony 
upon this question was a déniai of acceptance. As bearing upon the 
question as to whether the Midkiffs accepted this paper as a deed, it 
is an undisputed fact that they remained in possession of the entire 
premises, beginning long before the institution of the original action 
of ejectment, and continuing uninterruptedly until the bringing of the 
présent suit, which was in 1911, save in so far as their possession was 
affected by the entry of the judgment. No writ of possession was ever 
executed, and the parties who recovered the judgment in the eject- 
ment action never, so far as the record shows, exercised any dominion 
over any part of the Midkiff land, or undertook to assert ownership of 
either the surface or the minerais, but permitted more than 30 years 
from the rendition of the ejectment judgment to elapse before the 
présent suit was brought. 

It seems to us that a court of equity should not incline to favor par- 
ties guilty of such lâches. During the intervening years between 
the ejectment judgment and the commencement of this suit, those 
claiming under that judgment, or their successors, who are now un- 
dertaking to recover possession of the minerais, etc., under the Kuhn 
paper, could hâve investigated and ascertained, if it had been accepted 
by the Midkiffs in the form contemplated, or if it had been acknowl- 
edged by them, or if it had been put to record. None of thèse things 
were donc, nor were any steps taken to assert or protect the claim of 
ownership under the said judgment or under the paper now in contro- 
vérsy. 

[4, 5] The mère fact that this paper was found in possession of 
one of the persons named therein as grantee does not, we think, under 
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ail the circumstances connected with the transaction, raise a presump- 
tion of a delivery and acceptance which would shift the burden from 
complainants of proving delivery and acceptance. If, however, the 
presumption did exist, it was overthrown by the positive, direct, and 
uncontradicted testimony of the only witness examined in regard to it, 
to the efïect that it was never accepted. We cite Guggenheimer v. 
Lockridge, Z9 W. Va. 457, 19 S. E. 874, as bearing upon this point. 
The court in that case says: 

"A deed must not only be dellvered Dy the grantor, but must also be ac- 
cepted by the grantee. Acceptance may be expres,sed by signing the deed or- 
otherwlse, or may be ImpUed from circumstances. The assent of the grantoc; 
wlll be presumed, where the deed is bénéficiai to him, until dissent appear. 
Where dissent or disclaimer appears, the deed is inoperative, and the tïtW. 
to the thlng granted reverts to the grantor by remltter from such disclaimer." 

[6] We go further, and assuming, for the sake of the argument, 
that under ail the circumstances the Kuhn paper estopped Abraham 
Midkiff, Solomon Midkiff, and Harriett Adkins from controverting 
the claim of complainants, it would not aflfect the rights of appellant. 
Newton Midkiff, in the absence of notice of its existence. The trial 
court must hâve been of the opinion that he had notice. The record 
does not disclose any direct testimony or forceful circumstances to lead 
to the conclusion that appellant had ever seen or heard of the Kuhn 
paper anterior to the time it was found in the possession of Solomon 
Midkiflf after the présent suit was brought. 

[7] Appellant, when examined with référence to the paper, testified 
as foUows: 

"Q. Mr. MidUiff, when was the flrst tIme you ever saw this deed, or knew 
anyûiing about its e.xistence? A. Some time after this suit was brought. Q. 
Was the time you spoke of having gotten it from Solomon Midlciff the îirst 
you knew anything about it? A. The first tirae I ever remember of that 
deed. Q. Did you hâve any knovvledge or information of that deed, its 
whereabouts or existence, from Kuhn to Abraham. H. MidUiff and others for 
this land? A. No, sir. Q. Did you ever hâve any knowledge of this deed or 
Its existence before the time you obtained It from Solomon R. Midkiff? A. i 
never heard of It that I remember of. Q. Are you positive that the Sunday 
moming you went down and got this deed from Solomon K. Midkiff was aftor 
you had been notifled in this suit? A. Tes, sir; I went down there to malv(? 
same arrangements about getting a lawyer to attend to the suit, and we got 
to talklng about the deed, and he asked me If I knew where it was, and I told 
him, 'No, I didn't know anything about it' " 

Abraham Midkifï, when he was interrogated about it on the stand, 
said this: 

"Q. Did you talk to the boys about this Kuhn deed — about what to do witli 
It? A. Everybody was talking about 'em then. Q. Did you talk to your wifo 
about it? A. She said to sign no deed until we found out about It. Q. Aiul 
you talked to the boys about It? A. I don't remember. Q. When did you aod 
Newt first talk about it? A- I reckon it was when I first sold him the 
land. I told him Kuhn wanted me to compromise, and I never had, and never 
expected to. I told him Kuhn wanted me to acknowledge It, and I never 
would do it" 

The appellant's testimony is positive and direct in its character and to 
the effect that he never saw, knew of, or heard about the Kuhn paper 
until after the bringing of the présent suit, when he found it in the 



MIDKIFF V. COLTON 381 

possession of his Uncle Solomon. Abraham Midkiff's testîmony in 
respect to the Kuhn paper in connection with the appellant is not of a 
positive nature or direct character. He reckons (to use his own ex- 
pression) that he first talked to appellant about it when he sold him 
the land, and told him that Kuhn wanted him to compromise, but he 
never did, and never expected to, and told him further that Kuhn 
wanted h-m to acknowledge the paper, and that he would never do it. 
It will ^ observed that Abraham nowhere says that he ever exhibited 
any paper purporting to be a deed of conveyance to appellant, or in- 
formed him of the existence of such paper, and there is no évidence 
worthy of considération that the appellant ever saw the Kuhn paper 
until the tlme he states. 

A forceful fact in this case is that the Midkiffs had been at ail times 
in possession, beginning with the possession of Lewis Midkiff, the ap- 
pellant's grandfather, anteridr to the bringing of the ejectment suit; 
following after the death of Lewis Midkiff was the joint possession 
of his heirs at law, Abraham Midkiff, Solomon Midkiff, and Harriett 
Adkins. They exercised undisputed dominion and control over the 
entire lands, the boundaries of which were certainly defined and well 
known, and during ail this time no one appeared to assert any right, 
title, or daim to the land or any interest whatever therein. The ap- 
pellant was cognizant of this situation ; saw the character of owner- 
ship which his grandfather and his father and his uncle and his aunt as- 
serted. Under thèse circumstances he bought the parcel of land now 
in controversy, paid for it, not only a valuable considération, but a f air 
price, took a deed from his father, which the évidence shows he caused 
to be registered, and thereby gave notice to the world of his title. He 
set about and erected a valuable dwelling and made other substantial 
improvements upon the premises. It is not, in our opinion, a reason- 
able conclusion that the appellant would hâve donc ail thèse things 
if there was any suggestion to him that there was a defect in the title 
to the lands. We say further that the weight of the évidence sus- 
tains the view that appellant had no notice of the Kuhn paper, and we 
think that it should hâve been so held by the trial court. We cite as in 
imison with the views we hâve been expressing the case of Hodges v. 
Eddy, 41 Vt. 485, 98 Am. Dec. 612, and also 10 R. C. L- 845, under 
the head of "Burden and Quantum of Proof ." 

[B] Aside from what we hâve said, there is another view of the 
Kuhn paper which we entertain, and which we regard as décisive of the 
case, and that is, at the time Kuhn delivered this paper to Abraham 
Midkiff and sought his acceptance of its provisions, together with 
the acceptance of his brother Solomon and sister Harriett Adkins, he 
was not authorized as the attorney in fact of the plaintiffs in the eject- 
ment suit to exécute and deliver a deed in this particular instance. 
There is no ambiguity in the power of attorney, for it plainly sets f orth 
what was intended, viz. that Kuhn was empowered to exécute deeds 
to carry out settlements and compromises in pending suits, not yet de- 
termined, and to make deeds to carry out compromises already agreed 
upon with défendants against whom judgments by default had been, 
or might thereafter, be obtained. It will be seen from this that Kuhn's 
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authority to exécute deeds was Hmited to two contingencies ; the one, 
when compromises were effected pending the action, and the other, 
in cases where judgments by default were obtained, terms of compro- 
mise having been already agreed on. It is a reasonable conclusion 
that the plaintiffs in the action of ejectment, after they had obtained 
a judgment for the recovery of the entire lands of a défendant, would 
not concède to such défendant an interest in the land as a gratuity, 
and therefore the power to Kuhn to exécute a deed after a suit was 
ended was limited to instances in which there were judgments by de- 
fault obtained after terms of settlement, or terms of compromise, were 
agreed on, but not completed. 

There was nothing to induce a compromise by the plaintiffs in the 
ejectment suit with the two MidkifFs and their sister, Harriett Adkins, 
at the time of the exécution of the Kuhn paper sought to be set up as 
a deed. The action so far as they were concerned was ended by a final 
judgment, by virtue of which the whole interest in the land was award- 
ed to the plaintiffs, and there is no suggestion that there had been any 
compromise agreed on with them before the judgment against them 
was obtained. Further than this, the judgment against the two Mid- 
kiffs and their sister was not by default; but, as appears from the 
record, they had entered their plea, denying the right of plaintiffs to 
recover, and the issue thus raised was decided against them, so they 
had no interest left in the subject-matter of the action to constitute a 
basis of compromise. Further, at the time Kuhn visited Abraham 
Midkiff and left the paper, the action against the two Midkiffs and 
Harriett Adkins, as heirs at law of Lewis Midkiff, had been ended by 
a final judgment, and the issuance of the writ of possession. Mr. 
Black, in his Law Dictionary (second édition, page 887), under the 
head of "Pending" uses this language: 

"Begun, but not yet completed; unsettled; undetermined ; In process of 
settlement or adjustment Thus, art action or suit Is sald to be pending from 
its inceptlon until the rendltlon of final judgment" 

And he cites in support thèse cases : Wentworth v. Farmington, 48 
N. H. 210; Mauney v. Pemberton, 75 N. C. 221; Ex parte Munford, 
S7 Mo. 603. 

To restate our views, we are of the opinion that the Kuhn paper 
was not executed during the pendency of the suit against the persons 
named therein as grantees ; that the judgment against the two Midkiffs 
and Harriett Adkins was not by default, but was taken after they had 
appeared and entered their formai plea, denying plaintiffs' right to 
recover; that there were no terms of compromise or settlement en- 
tered into with the parties named, during the pendency of the action 
against them ; that under the circumstances Kuhn was not authorized 
to exécute a deed, in the name of his principals, to the two Midkiffs 
and their sister Harriett Adkins. The purpose of the principals in 
constituting Kuhn their attorney and empowering hïm to make deeds 
was undoubtedly to secure compromises of controversies or to settle 
adverse claims affecting the lands involved in the suit. It was not to 
empower him to give away lands, or interests in lands, to which their 
title in fee simple had been finally confirmed by a judgment of court 
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in a trial of an action of éjectaient, upon the issue raîsed by defend- 
ant's plea of "not guilty." 

[9] It is well settled that an attorney under spécial power cannot 
bind his principal by an act ultra vires ; in other words, the authority 
of an attorney in fact is limited by the terms of the instrument which 
confers the power. Holladay v. Daily, 19 Wall. 606, see page 610, 
22 h. Ed. 187. 

[10] The authority of an agent acting under spécial power must 
be ascertained f rom tiie terms of the instrument itself . Henry v. Lane, 
128 Fed. 243, see page 250, and cases cited in the opinion (62 C. C. 
A. 625). 

It necessarily foUows, from the views that we hâve expressed, that 
our opinion is that the Kuhn paper could not be established as a deed, 
and that the decree of the District Court to that effect was erroneous. 
The said decree is therefore reversed, and the case remanded, to the 
end that complainants' bill may be dismissed. 

Reversed. 

WOODS, Circuit Judge. I dissent. The statement of the case 
made in the majority opinion makes clear the questions involved and 
the nature of the suit. 

It is first contended by appellant that the suit must fail, and the 
judgment must be reversed, because the deed executed by Kuhn under 
power of attorney which complainants seek to establish was not au- 
thorized by the authority conferred on him. It is true that the power 
of attorney on its face gives authority to exécute such deeds "as may 
be proper and necessary to exécute in order to settle and compromise 
certain actions of ejectment now pending," and the deed hère in ques- 
tion was not executed until after the suit had culminated in a judg- 
ment in favor of the plaintififs. But if the grantees accepted the deed 
and held the land under it, they would be estopped from alleging its 
invalidity against Kuhn's principals, ratifying it and claiming under 
it. They could not accept the benefit of it by remaining in possession 
and using the land, and afterwards repudiate it in the effort to escape 
its limitations and réservations. 

The next défense is that the deed conveying the surface to the Mid- 
kiffs and reserving the minerai rights was never accepted. At the 
time the deed was made the grantees had been adjudged to hâve no 
interest whatever in the land. Since the deed conferred benefits on 
them, and was found in the possession of one of the grantees, Abraham 
Midkiff, there is a strong presumption of its acceptance, at least by 
him. Abraham testified that he could not remember whether Solomon 
and his sister, Harriett Adkins, the other grantees named in the deed, 
were présent when the deed was given to him or not, but he testified 
that he had talked to Solomon about it. The ejectment suit and its 
results were subjects of great notoriety in the community. The deed 
was the subject of earnest discussion in the family. It was retained 
and carefully preserved by Solomon and Abraham Midkiff, two of 
the grantees. Abraham, the grantee who originally received the deed, 
afterwards acquired the interests of the others. After that acquisi- 
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tion he was still presumptively holding under the deed when he sold 
to his son, Newton Midkiff, in 1899. He testified that at the time 
he sold to Newton he talked with him about the deed. 

I cannot resist the conclusion from the évidence that the existence 
of "the deed was well known and much discussed in the entire family, 
and that it had been accepted and preserved as a muniment of title. 
The only évidence tending to show that the deed was not accepted is 
that of Abraham Midkiff that it was brought to him by Kuhn as a 
proposition to compromise the judgment in ejectment, and was re- 
ceived by him with the understanding that if it was accepted as a com- 
promise he was to retum it to Kuhn, and that he concluded not to 
accept it, and said nothing more to Kuhn about the matter. The state- 
ment that the grantees were to retnrn to the grantors the deed if 
accepted, which was fheir only protection from actual ejectment, even 
if it were not disproved by the circumstances, is intrinsically improb- 
able, if not incredible. The danger of its acceptance by the court is 
emphasized by the fact that Kuhn, the attomey in fact who made the 
deed, is dead. When its improbability is considered in connection with 
the other circumstances showing acceptance of the deed, it seems to 
me the defendant's case is without substantial foundation. If the 
grantee of a deed, who had no title to the land, and who received the 
deed from the true owners at the time it was made, carefuUy preserved 
it, and produced it from his possession, can be allowed to defeat it by 
testifying that he never accepted it, and that he has been holding ad- 
versely to it, the resuit would be unfortunate insecurity of land titles. 

Equally untenable is the position that Newton MidkiflF was a pur- 
chaser for value without notice. It is true he dénies that he had any 
notice of the deed until the commencement of this suit ; but Abraham 
Midkiff, his father, a witness introduced by him, testified that he 
talked with him about the deed at the time he purchased. Thus he was 
put upon notice of its contents. Nor is Newton Midkiff in a position 
to claim the minerais by adverse possession. At the time he purchased 
from Solomon, the minerais and the surface had been severed by a 
conveyance of the true owners of the land with a réservation of the 
minerais. He bought with notice of this severance, and therefore could 
not claim the coal by adverse possession of the surface. Adverse pos- 
session of the coal could hâve been started only by actual working 
of the coal, or some other act of dominion over the minerais, show- 
ing assertion of title and use in accordance therewith. Wallace v. 
Elm Grove Coal Co., 58 W. Va. 449. 52 S. E. 485, 6 Ann. Cas. 140 ; 
Plant V. Humphries, 66 W. Va. 88, 66 S. E. 94, 26 L. R. A. (N. S.) 
538; Kiser v. Mcl^ean, 67 W. Va. 294, 67 S. E. 725, 140 Am. St. 
Rep. 948; Steinman v. Jessee, 108 Va. 567, 62 S. E. 275. 

The finding of the District Court seems to me to be supported by 
the clear prépondérance of the testimony. 
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THE PIEDMONT. 

THE NO. 25. 

(Clrcnlt Court of Appeals, nr»t Circuit, April 6, 1»17.) 

No. 1193. 

Collision <S=>95(7) — Schoonee and Tow — Lkngth of Tow — Spécial Cieoum- 

STANCES. 

A schooner In Vineyard Sound In the daytlme, taking a course prac- 
tically parallel to and half a mile to wlndward of a tug with three barges 
in tow, after proceeding a mile or so, crossed tlie towline of the leaûing 
barge and camte into collision wlth it. There was a strong wlnd which 
drove ail the vessels to leeward. There was testimony that the tug 
changed her course toward that of the schooner, and also that the sagging 
over of the schooner brought her course in convergence with that of thf 
tug. Held that, whichever was In fault In that respect and without re- 
gard to which was the prlvileged vessel, the tug was in fault for using 
bawsers which made her tow more than twlce the length permitted by the 
régulations adopted under authority of Act May 28, 1908, c. 212, §§ 14, 15, 
35 Stat. 428, 429 (Oomp. St. 1916, §§ 7969, 7970), and that the schoonei- 
was also in fault for not keeping a lookout and taking such action as 
was necessary under the spécial clrcumstances to keep her at a safe dis- 
tance from the tow. 
[Ed. Note.— For other cases, see Collision. Cent. Dig. §§ 200-202.] 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr., Judge. 

Suit in admiraJty for coUision by Lewis Holmes, owner of the 
schooner Henry D. May, against the tug Piedmont and barge No. 25 ; 
the Consolidation Coal Company, claimant. Decree for libelant, and 
claimant appeals. Reversed. 

J. Walter Lord, of Baltimore, Md. (Théodore Hoague, of Boston, 
Mass., on the brief), for appellant. 

Edward E. Blodgett and Blodgett, Jones, Burnham & Bingham, 
ail of Boston, Mass., for appellee. 

Before DODGE, Circuit Judge, and ALDRICH and HALE, Dis- 
trict Judges. 

DODGE, Circuit Judge. This case arises out of a collision between 
the appellee's schooner Henry D. May, and the appellant's barge No. 
25, on the morning of October 14, 1913, not more than a mile and a 
half from Pollock Rip Lightship, in a gênerai direction toward Shovel- 
ful. The barge was at the time one of three coal-laden barges, ail be- 
ing towed in line by the appellant's tug Piedmont, and was the barge 
following next after the tug. The libel, which claims damages for in- 
juries sustained by the schooner, is brought against both tug and barge. 

The collision was in the daytime, and in weather clear, though over- 
cast. A wind from -the N. or N. by E., of moderate to strong gale 
force, was blowing and had been blowing ail night. It had caused the 
tug and barges, which were bound for Boston around Cape Cod, to 
tum back, after passing Nauset, for shelter in Vineyard Sound. They 
had returned through the Slue, rounded Pollock Rip Lightship^ and 
thereafter headed for Shovelful Lightship, before the collision. 

£=3For other cases see same toplc & KEY-NUU BER In ail Key-Numbered Dlgaats & IndezM 
242 F.— 25 
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The schooner, a three-masted vessel, bound over the Shoals for New 
York, had been not far behind the tug and barges during their retum 
through the Slue. Loaded with lumber, and her draft permitting, she 
passed to the northward of the gas buoy opposite PoUock Rip Light- 
ship, instead ol going, as the tug and barges did, between it and the 
Lightship; after which, coming up into the wind, she headed for 
Shovelful Lightship on the starboard tack, close-hauled, or nearly so. 
Just before doing this she had lest her flying jib and had set her spank- 
er, reefed, carrying also thereafter only her foresail, f0restays3.il, and 
jib. 

Shovelful Lightship is distant from Pollock Rip Lightship 3I/2 miles, 
the direct course from the latter to the former being W. by N. % N., 
according to Eldridge's Chart. The heavy wind to which the starboard 
sides of vessels pursuing this gênerai course were exposed made it im- 
possible for the tug and barges, and for the schooner as well, to pro- 
ceed in the desired direction without making considérable leeway. 

The schooner, thus adopting a course toward Shovelful not far from 
parallel with that adopted by the tug and barges, was, at the time she 
hauled up on said course, as above, considerably to the windward of 
their course. As the vessels proceeded, the schooner came in some 
manner to be between the tug and the barge, over the hawser Connect- 
ing them, and ahead of the barge, which struck her stern; she there- 
after went ofif to leeward of the tug and barges, anchored, filled with 
water, and was ultimately left at anchor by her master and crew, near 
the Stone Horse Shoal. 

The respective courses toward Shovelful, parallel or nearly so, as 
above, originally adopted by the tug and barges, and by the schooner 
as well, near Pollock Rip Lightship, involved no risk of collision if 
duly adhered to on both sides. The course which is claimed to hâve 
been that which both parties were then steering, and intending to pur- 
sue as nearly as possible, was W. N. W. Without a departure from 
thèse original courses, on one side or the other, or on both sides, 
changing a situation of safety to one of danger, the schooner could 
not hâve corne to be in the position above referred to, between the tug 
and barge, over the towing hawser and in the barge's way ; a situation 
escape from which without collision was hardly possible. The ques- 
tion to be determined is : Upon which side was the négligence through 
which said situation was brought about? 

On the schooner's behalf it is contended that the burden of avoiding 
collision, and therefore of excusing the collision which happened, is 
on the tug and barge, constituting (with the other barges) one vessel 
under steam, and therefore bound by article 20 of the applicable In- 
land Rules (Act June 7, 1897, c. 4, § 1, 30 Stat. 101 [Comp. St. 1916, 
§ 7894]) to keep out of the way of sailing vessels. If this rule gov- 
erned the case, as the District Court held, the schooner was bound to 
hold her original course without change. 

On behalf of the tug and barges it is contended that the schooner 
was an overtaking vessel as to them ail, bound by article 24 (Comp. St. 
1916, § 7898) to keep out of their way, and under the burden therefore 
of excusing this collision. Assuming liiis as the governing rule, the tug 
and barges were bound to hold their original course without change. 
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Whether the duty of maneuvering, if necessary to avoid collision, 
was on the tug and barges or on the schooner, under the rules, an al- 
tération of or departure from the original course on the part of either 
in the direction of the other's course, would hâve been a maneuver 
tending in no way to avoid, but, on the contrary, to incur danger of col- 
lision, and therefore, in any case, fault contributing to the collision, 
and, on the part of the privileged vessel, whichever of them it may 
hâve been, such altération of the original course would hâve been fault 
bringing about the collision, as is equally obvious. Without determin- 
ing, therefore, vi^hich side was bound to keep clear, and which entitled 
to claim privilège, under the above Inland Rules, it is believed siiffi- 
cient to inquire only by which side does the conflicting évidence show 
that change of course to hâve been made which placed the schooner in 
the position above referred to, relatively to the tug and barge, and 
thus brought about collision between them. The circumstances, as 
will appear, are shown by uncontradicted évidence to hâve been such 
as f orbid holding the tug and barges in fault merely for f ailure on their 
part so to change their course as to head more away from the 
schooner's. 

The libel allèges that the Piedmont suddenly changed her course to 
starboard and puUed directly across the schooner's course. Thèse al- 
légations are denied in the answer. The finding of the District Court 
was that the Piedmont did make such a change, in order to avoid risk 
of collision with another tug, called the Donahue, also towing three 
barges in line toward Shovelful, and which, after preceding the Pied- 
mont through the Slue, had been carried to leeward and was heading 
across the Piedmont's course in an attempt to get herself and her barg- 
es further to windward. The pleadings make no référence to the Dona- 
hue or her barges. The appellant contends that the above finding was 
uniustified on the évidence. 

The évidence is much in conflict, and on neither side can it be called 
very clear or satisfactory upon any disputed question. Nearly 11 
months had passed since the collision, before any of it was taken. 
On September S, 1914, the libelant took the déposition of the schoon- 
er's mate. On November 24, 1914, the claimant took the déposition of 
Capt. Quinn, master of another tug (the Nottingham), who saw the col- 
lision from on board her. The hearing was on December 1, 1914, at 
which the remaining witnesses gave their testimony in person. 

The libelant's évidence tending to prove such a change of course 
on the Piedmont's part as the libel allèges came in part from witnesses 
who were on board the schooner. Only two such witnesses testified — 
her master, who was ail the time at the wheel, and her mate, as to 
whose position or doings after the schooner was headed for Shovelful 
nothing definite appears, except that he was on the deckload amid- 
ships, and engagea, or part of the time at least, before the collision, 
in getting out fenders with the rest of the crew. The crew is said 
to hâve consisted also of three colored seamen and a cook; but no 
testimony from any of thèse men was before the court. 

The testimony from the schooner's master and mate regarding the 
Piedmont's alleged change of course can hardly be called definite or 
convincing. It is unsupported by any testimony from a specially de- 
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tailed lookout performing that duty at a proper station on the vessel 
forward, because the schooner entirely fails to show that she had any 
such lookout. The master said in cross-examination that the mate was 
detailed as lookout; the mate, however, said on cross-examination 
that there was no one so detailed. 

The claimant's testimony that no such change of course was made by 
the Piedmont came in part f rom witnesses on board the tug and barg- 
es. The master of the tug, in her pilot house until just before the colli- 
sion, denied that, at any time before the schooner had come in between 
the tug and barge, he ever changed the W. N. W. course toward 
Shovelful, or made any attempt to haul ofF to starboard, or that he 
was ever closer than half a mile to the Donahue. Although that tug 
and her barges was ahead of his tug and across his course, he had not, 
as he testified, got near enough to her to require any change by him. 
With him in the pilot house were the second mate and man at the wheel, 
neither of whom testified, nor another man said by him to hâve been 
on lookout on the tug, but aft at the time, watching the towing hawser. 
The tug's engineer was a witness, but, having been below at the time, 
made no statement bearing on the matter now under considération. 
The master of the colliding barge (No. 25) testified that he was watch- 
ing the Piedmont in order to follow her properly; that he saw the 
Donahue ahead of her, but that she made no change after once tak- 
ing up the course for Shovelful ; and that his barge made no change. 
Although he saw the schooner cross the hawser between him and the 
tug, he did not know at the time, according to his testimony, that his 
barge struck her, but thought she had gone clear. Thcre was no other 
witness from on board his barge. 

One witness only was called by the claimant from on board each of 
the two other barges composing the Piedmont's tow. The master 
of the second barge from the tug (No. 10) occupied on her deck for- 
ward, after the turn had been made at the Lightship, in setting sail on 
her with two other men, said that the tug never changed her course 
at any time until the schooner crossed her hawser. The master of the 
third barge from the tug (No. 9), though in his pilot house and steer- 
ing after barge No. 10, did not see what happened, and did not under- 
take to testify to any change, or absence of change, in the tug's course. 

If the resuit were left to dépend solely upon the évidence thus far 
referred to, it might well be doubted, even upon the assumption that 
the burden of proof was on the tug, in view of the character of the 
évidence from the schooner and her failure to show that a sufficient 
lookout was kept on board her, whether the above conclusion reached 
by the District Court was justified. But upon the issue whether any 
such change of course was in fact made by the tug, or not, neither 
side relied wholly upon testimony coming from the vessels immediately 
involved. 

The libelant relied also upon testimony by Murphy, master of the 
schooner Herrick, anchored at the time further toward Stone Horse 
Shoal, at a point half a mile to a mile away from the place of collision. 
After describing the Piedmont as approaching, just before the colli- 
sion, another tug towing barges (the Donahue), he said: 
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"It looked to me as though thls towboat [the Piedmont] was puUed over 
t»ward the northerly, and this vessel [the schooner] came between the tow- 
boat and the barge [No. 25]." 

On the other hand, the claimant relied also upon testimony by 
Quinn, master of the tug Nottingham, and Kelley, keeper of the life- 
saving station on Monomoy Point. The Nottingham, also towing three 
barges, had been following the Piedmont and her barges through the 
Slue, and was at the time following after them toward Shovelful on 
a course somewhat to leeward of theirs. Capt. Quinn, claiming to 
hâve watched ail that happened from on board her, said he saw no 
change of course on the Piedmont's part. Capt. Kelley, claiming to 
hâve seen ail that happened from his lookout tower, about three miles 
away, with the aid of glasses, said that the Piedmont did not turn to 
starboard at ail, but kept right on her course to Shovelful, except that 
she stopped and fell off to leeward just before the schooner and barge 
came together. 

As to Capt. Kelley, there was évidence tending to show statements 
made by him since the collision at variance with his testimony in court. 
But, without discussing this évidence in détail, or other évidence rehed 
on by either side to impeach, qualify, or afïect testimony introduced 
by the other, we are unable, after careful considération of the whole 
évidence, to find sufficient ground for adopting a conclusion contrary 
to that reached by the District Court, before whom ail the witnesses 
except the mate of the schooner and Capt. Quinn testified in person. 
We further agrée with the District Court in holding the tug and tow in 
fault in any case, because of the length of the hawsers upon which the 
barges were being towed at the time, which was such as to make the 
total distance from the tug to the rear barge some three-quarters of a 
mile, more than twice the length permitted by the department régula- 
tions established under statutory authority. 35 Stat. 428, 429. We 
agrée with the District Court in finding the évidence insufficient to ex- 
cuse so gross a failure to obey the régulations, and as insufficient also 
to show that the failure could not hâve contributed to bring about 
collision. 

Holding the navigation of the tug and barge as above to hâve been 
the "direct and sole cause of the collision," the District Court exonerat- 
ed the schooner; and it remains to détermine whether or not the évi- 
dence justified this resuit. 

Assuming the duty of avoiding her to hâve been upon the tug and 
barges, as the District Court held, they had a right to expect the 
schooner, after taking up her course for Shovelful, parallel with 
theirs, to adhère to that course, so far at least as was necessary to pre- 
vent any approach into dangerous proximity with theirs. If, as there is 
évidence tending to show, she failed to do this, and let herself be car- 
ried on a course constantly converging toward theirs, the nearer she 
came to their course the more she increased the risk of collision, by her 
own fault. That the Donahue and her barges were in such a position 
relatively to that of the Piedmont and her barges as made cOiy change 
to port on the part of the latter dangerous for both towing fleets was 
known to the schooner's master and mate, as sufficiently appears from 
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their testimony. Under such circumstances, if the schooner found 
herself unable to keep to her original course, safely parallel with that 
of the tug and barges, and unavoidably carried instead upon a course 
so converging with theirs as to involve dangerous proximity if persist- 
ed in, we think the case was one of spécial circumstances, due regard 
for which required her, under article 27 of the Rules, to take in time 
some action to arrest or prevent any doser approach, even though not 
herself otherwise charged with the whole duty of keeping clear. 

In its answer the claimant alleged that, although the course toward 
Shovelful first adopted by the schooner was to windward of the tug 
and tow's course and nearly parallel therewith, she afterward appear- 
ed to lose her headway or become unmanageable, and finally kept off as 
if to cross the bow of barge 25. As appears from the opinion, the 
claimant contended in the District Court that the schooner was being 
driven to leeward by the wind and lost her flying jib just prior to the 
collision, which loss caused her to become unmanageable and pay off 
to leeward. The court held, however, that she lost her flying jib, not 
after she had laid her course for Shovelful from the Lightship, but 
before she had passed out of the Slue between the buoys, and that she 
was at the time of the collision holding her course with no more lee- 
way than was to be expected. 

We find no sufficient ground for disagreeing with the conclusion 
that the schooner lost her flying jib before, and not after, she had 
corne upon her W. N. W. course toward Shovelful. While it may 
well be true that she thereafter held her course with no more leeway 
than was to be expected under ail the circumstances, that she made 
more leeway than the tug and barges, under her shortened and scanty 
sail, from that time until the collision, can hardly be doubted in view 
of her own évidence. According to her master, at her wheel, she fell 
off whenever the wind baffled, heading to windward again when a 
heavy spell would strike. He claims to hâve kept her headed for the 
Shovelful Lightship ail the time, but he says it was bearing one point 
on his weather bow when he first noticed the tug turning to the north- 
ward. Once he intentionally let the schooner corne into the wind, in 
order to see whether she would come about or not, letting her fall off 
again after he found that she was not likely to do so. Neither in his 
testimony nor in that of the mate do we find sufficient reason for 
doubting the statement by Capt. Quinn, who was foUowing in the Not- 
. tingham, that after passing the buoys, changing her course so as to 
head toward Shovelful and thereafter getting into the wind, the 
schooner "sagged right over for the Piedmont's tow." Failing, as she 
does, to show that a proper lookout was maintained on board her, the 
schooner is in no position to contradict the testimony from the tug 
and barges, thus supported, that between the buoys and the place of 
collision the course she actually foUowed constantly converged toward 
theirs. 

Whether, at the point where she took up her course toward Shovel- 
ful, the schooner was abreast barge No. 25, or further astern relatively 
to the tug and barges, and whether the place of collision was within a 
mile of Pollock Rip Lightship or about a mile and a half distant theré- 
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from, are dîsputed questions, regarding which satisfactory foundation 
for a definite conclusion can hardly be found in the évidence. What- 
evf r the schooner's previous speed in comparison with that of the tug 
and barges, her speed while'heading toward Shovelful, and while navi- 
gating as above, can hardly be supposed to hâve materially exceeded 
theirs. We think that the careful observation on her part demanded 
by the circumstances would necessarily hâve enabled her to discover 
in time that persistance upon a course such as that upon which she was 
being carried, involved constantly increasing risk of collision or en- 
tanglement with the tug and barges, and that they were not f ree so to 
alter their course as to diminish that risk materially. If there is évi- 
dence tending to show that the schooner could not hâve tacked, there 
is none to show that she could not hâve anchored in time, as other sail- 
ing vessels not far ofif had donc, and as she herself did after the colli- 
sion. Not only did she persist in keeping on as above toward the 
course of the tug and barges, without any properly stationed lookout, 
but her évidence fails to show any such careful and constant observa- 
tion on her part, meaiiwhile, as she ought in any case to hâve main- 
tained, and as was especially requisite in view of her own inabihty to 
keep herself at a safe distance from them and the obvious limitations 
upon their power to maneuver with regard to her. 

In The Mary E. Morse (D. C.) 179 Fed. 945, and The Helen (D. C.) 
204 Fed. 653, and 230 Fed. 601, 145 C. C. A. 11, a schooner was, as 
hère, approaching by daylight a line of barges towed by a tug, on a 
course converging with theirs. She had a properly stationed lookout, 
besides having ail hands on deck, and kept a careful and constant watch 
upon the movements of the tug and barges for the purpose of perform- 
ing her duty of avoiding collision with them. Even if not charged 
with that duty, we think that the circumstances shown in this case re- 
quired no less vigilance in the matter of lookout on the part of the Hbel- 
ant's schooner. While her failure to exercise such vigilance might 
not necessarily hâve been by itself contributory fault on her part, it 
leaves her unable under the circumstances hère shown to prove that 
collision could not hâve been escaped had there been no such failure, 
and unable therefore to establish the conclusion that the collision was 
solely due to the tug's change of course to the northward. We are 
therefore unable to hold the schooner altogether exonerated. See 
Eastern, etc., Co. v. Winnisimmet Co., 162 Fed. 860, 862, 89 C. C. A. 
550; The Anna W., 201 Fed. 58, 119 C. C. A. 396. 

When the schooner got so close to the hawser Connecting the tug and 
barge that she could not avoid striking or crossing it, the tug slacken- 
ed her speed to let her cross without fouling it, as she did by falling off 
herself from the wind. We cannot, however, hold either vessel in 
fault in respect to any of thèse last maneuvers, adopted as they were 
at the last moment, after a situation had been reached which so in- 
evitably led to immédiate collision. 

There being nothing to show independent fault on the part of the 
barge, whose movements were wholly under the tug's control, we think 
the resuit required by the évidence is that both schooner and tug were 
to blâme for the collision. 
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The decree of the District Court is reversed, and the case îs remand- 
ed to that court, with directions to enter a decree dividing equally the 
damages and the costs in that court, and the appellant recovers its 
costs of appeal. 



CITIZBNS' TRUST CO. V. ABSTON, WYNNE & CO. 

(Circuit Court of Appeala, Elghth Circuit. Mareh 19, 1917.) 

No. 4543. 

Banks and Bankino <S=>109(3) — Représentation bt Officers — Powees of 
Oashiee — Issuance of Drafts. 

The Missouri Negotlable Instruments Law (Rev. St. Mo. 1909, | 10102 
et seq.) provldes that an acceptance must be in wrlting and signed t>y 
the drawee, that the drawee is allowed 24 hours after présentation in 
whlch to décide whether or not he will accept the bill, but that where 
he "destroys the same, or refuses wlthin 24 hours after delivery, or 
wlthin such other period as the holder may allow, to retum the bill ac- 
cepted or nonaccepted to the holder, he will be deemed to hâve accepted 
the same." The président and manager of a mercantile corporation, who 
was also cashier of the bank in which It was a depositor, made a timf 
draft on the bank in Its behalf in favor of a holder of the corporation'» 
note, requesting that It be sent direct to the bank for acceptance. This 
was donc, with a request that it be accepted and retumed at once. A few 
days later the payée again wrote, asking to be Informed by retum mail 
whether the draft would be returned. It was not retumed, but th(> 
bank, by the cashier, sent its own draft on a correspondent bank for 
the amount, whlch was received by the payée, and the note, which was 
signed by solvent suretles, was surrendered. Some 2% years afterwards 
a receiver for the bank brought suit to reeover the money pald on its 
draft, HeM, that the action of the bank amounted to an acceptance, 
which made it the principal debtor on the draft, and that it was bound 
by the payment. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. § 260.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action at law by the Citizens' Trust Company, as receiver of the 
Pemiscot County Bank, against Abston, Wynne & Co. Judgment for 
défendants, and plaintiff brings error. Affirmed. 

C. G. Shepard, of Caruthersville, Mo. (Everett Reeves, of Caruthers- 
ville, Mo., on the brief), for plaintifï in error. 

James H. Malone, of Memphis, Tenn. (A. B. Knipmeyer, of Mem- 
phis, Tenn., on the brief), for défendants in error. 

Before HOOK and SMITH, Circuit Judges, and REED. District 
Judge. 

FER CURIAM. Caruthersville is the county seat of Pemiscot coun- 
ty, the southeast county of Missouri. The Pemiscot County Bank vifas 
organized there, and at the times hère material William A. Ward was 
its président and A. C. Tindle its cashier. Mr. Tindle was a stock- 
holder, président, and gênerai manager of the People's Gin Company 
and a stockbolder in the Missouri Cotton Oil Company and the Tindle 

®=?For other cases see same topic & KET-NUMBER in aU Key-Numbered Digests & Indexes 
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Cotton Company. He had a heavy interest in the Famous Store Com- 
pany, which carried a stock of $20,000 in a building of its own worth 
about $5,000. He was président and a dominating and controUing ofïi- 
cer of this company. He also owned a great quantity of land and town 
property. John H. Poston, Jr., an agent of the défendants, who went 
to Caruthersville to investigate him and others, reported in October, 
1911, that he was worth upwards of $40,000 after deducting ail incum- 
brances, exclusive of his interest in the Pemiscot County Bank and the 
Famous Store. The défendants were a firm of wholesalers and cotton 
factors at Memphis, Tenn. In the fall of 1910, Mr. Tindle, acting for 
the People's Gin Company and the Missouri Cotton Oil Company, 
made an arrangement with the défendant to advance $7,500 to each of 
said companies to assist in carrying on their business. Each of the 
companies gave its note for the amount of advances to it, signed by the 
company and Mrs. Sallie M. Roberts, Mr. W. H. Johnson, Mr. W. A. 
Ward, who was président of the Pemiscot County Bank, and Mr. A. 
C. Tindle, heretofore fuUy referred to. This money was drawn by 
drafts on the défendants. Thèse two companies would send products 
of theirs to the défendant firm for sale and crédit. After any consign- 
ment had been sold, the net proceeds would be credited to the proper 
company, and when the notes given matured they were charged to the 
proper company in its gênerai account. 

In 1911 the same System was followed on a more extensive scale. 
In September, 1912, the défendants loaned the Tindle Cotton Company 
$20,000 in a similar manner but no additional loans were made this 
year to the People's Gin Company or to the Missouri Cotton Oil Com- 
pany. On January 25, 1912, Mr. Tindle was at Memphis, and then on 
behalf of the People's Gin Company and the Missouri Cotton Oil Com- 
pany settled their accounts with Abston, Wynne & Co., and gave in the 
names of the respective companies, two in the name of the People's 
Gin Company and two in the name of the Missouri Cotton Oil Compa- 
ny, drafts upon the Pemiscot County Bank. Thèse drafts were one 
drawn by the People's Gin Company for $5,007.62, to be paid February 
1, 1912, one drawn by the Missouri Cotton Oil Company for $5,021.91, 
to be paid February 15, 1912, one drawn by the People's Gin Company 
for $3,497.61, to be paid March 1, 1912, and one drawn by the Mis- 
souri Cotton Oil Company for $2,868.86, to be paid March 15, 1912. 
That thèse drafts were ail drawn for bona fide indebtedness of the 
companies drawiiig them is without dispute. Mr. Tindle did not ofïer 
to accept thèse drafts as cashier of the Pemiscot County Bank, but sug- 
gested that they be sent direct to that bank for acceptance. 

While it may be négligence to send a draft direct to the drawee for 

acceptance, there is nothing to indicate that by such négligence the 

payée will be prejudiced in a suit with the drawee. Abston, Wynne & 

Co. sent thèse drafts in a letter, January 25, 1912, in which they said : 

"Please accept and return thèse drafts to us at once." 

This letter in ail probability reached Caruthersville not later than 
January 26 or 27, 1912. Who got the letter from the postoffice is not 
clear. Under date of February 3, 1912, the Pemiscot County Bank, by 
A. C. Tindle, its cashier, sent to Abston, Wynne & Co. its draft on the 
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National Bank of Commerce of St. Louis for $5,007.62 in payment oî 
the first draf t of the People's Gin Company. On February 5th Abston, 
Wynne & Ce. wrote as if they had not received this remittance to the 
Pemiscot County Bank ref erring to thèse draf ts, saying : 

"We now ask that you please let us know by retum mail whether thèse 
drafts w3U be returned or not" 

' Apparently later the same day Abston, Wynne & Co. acknowledged 
to Mr. Tindle the receipt of the draft of $5,007.62 in payment of the 
People's Gin Company debt and added : 

"We cannot understand why the bank does not retum us the three other 
drafts, and wlsh you would please let us know at once whether or not they 
are going to do so." 

On February 10, 1912, the Pemiscot County Bank, by William A. 
Ward, its président, sent back the second People's Gin Company draft 
and the second Missouri Cotton Oil Company draft accepted, and stat- 
ed they would remit promptly for the first Missouri Cotton Oil Com- 
pany draft, which was then due in five days, and this they did on Feb- 
ruary 24, 1912. On July 21, 1914, the Missouri circuit court of Pemis- 
cot county appointed the Citizens' Trust Company as receiver of the 
Pemiscot County Bank, and on July 29, 1914, it brought this suit, by 
filing a pétition in the state circuit court for Pemiscot county, Mo., 
seeking to recover the amount paid on the first People's Gin Company 
draft. The case was removed to the United States District Court for 
the Eastern District of Missouri, where the parties filed a stipulation 
waiving a jury, and the case was tried, and the court dismissed the 
case at plaintiff's cost, and it sued out a writ of error to this court. 

It is contended that Ward, the président of the now defunct bank, 
had signed the People's Gin Company notes for which this draft was 
given in payment, and that Tindle, the cashier of the bank, had not only 
signed the notes, but wa^s the président and gênerai manager of the 
People's Gin Company. There is no room to claim, however, that 
Ward and Tindle were anything but sureties upon thèse notes as be- 
tween them and the People's Gin Company. 

It is first insisted that the draft issued on the St. Ivouis Bank of Com- 
merce was never paid for, and was issued by Tindle in payment of his 
own debt. Among the powers ordinarily inhérent in the position of 
cashier is that of issuing drafts drawn on his bank's funds on deposit 
with a correspondent bank. Morse on Banks and Banking (4th Ed.) 
§ 154; Zane on Banks and Banking, § 100. 

It will be conceded for the purposes of this case that there is this 
exception to that rule: That the cashier has no implied authority to 
issue such drafts in payment of his own debts, and where he issues 
such a draft to an individual créditer in payment of his individual debt, 
such creditor, knowing the law, is charged with notice of the apparent 
lack of authority of the cashier to draw the draft, and in the absence 
of a showing that the cashier had been expressly authorized to draw 
the draft or the like for his own debt it would be liable to the bank in 
an action such as this for money had and received. The question then 
arises, if he issue a draft, not for the debt of the cashier, but for the 
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debt of a corporation in which he is a stockholder and managing offi- 
cer, and upon which debt he is surety, does the same rule apply, and 
does he hâve no implied authority to draw a draft in payment on the 
bank's f unds ? This identical question was bef ore the Suprême Court 
of Tennessee in a case between thèse same parties. Pemiscot County 
Bank et al. v. Central State Bank et al., 132 Tenn. 152, 177 S. W. 74. 
In that case the court said : 

"In this State of the law, and in thls attitude of the court in respect to 
the doctrine above stated, we are asked to take a step further in advance, 
and to hold that, where the cashler of a bank issues a draft of his bank on 
its correspondent, over his signature as cashier, to the collectlng bank or 
agency of a créditer of a mercantile corporation in honoring that corpora- 
tion's draft or check on the bank, or for a note payable there, the same rule 
as to imputed notice of embezzlement shall apply. The matter may be pre- 
sented in sharper outline if, purely for the purpose of test, the case be conced- 
ed to be that the draft was drawn directly in favor of Abston, Wynne & C!o., 
as payées, as a way of the Pemiscot County Bank's paying the draft on It 
issued to the Memphis flrm by the Famous Store Company. May the doc- 
trine be fairly or justly extended, so as to hold the Memphis firm to hâve beeu 
put on inquiry as to the cashier's authority by what would thus appear on 
the face of the bank's draft? In our opinion It cannot, and we are entirely 
satisfied In declining to so hold. 

"The Famous Store Company was an entity distinct from Tindle; it was 
aceepted and dealt with as a customer by the bank as such entity. To the 
extent that Tindle, as président of the Store Company, controlled its afCairs, 
it would hâve cast at least a shade of suspicion on the bank in the communi- 
ty, had that company failed or refused to do business with the bank of 
which Tindle was cashier. It would be an undue stretch to hold that the 
drawing of a draft on a correspondent city bank by Tindle as cashier in 
favor of the Store Company or its creditor imparted notice to the creditor on 
réception that Tindle was unfaithful in his trust as cashier. Abston, Wynne 
& Co. were not his individual creditors. We must assume, even if Tindle 
dominated the Store Company, that there were directors and agencles in that 
company who were tnie to their trusts, and would refuse to join Tindle in 
looting the bank in Its behalf, and who would, at least in the view of the 
trading public, operate to deter Tindle from such peculatlon for that com- 
pany's beneflt. The counsel of the appellee cite no authority which supports 
such an advanced position ; they concède that after diligent search they 
hâve been unable to find any. 

"It is apparent that appellees must maintaln the position that Tindle, as 
cashier, and therefore as chief executive offlcer, of the bank, was without 
power or authority to act in accordance with the usage, practice, and course 
of business of banklng Institutions in drawing draft^ In favor of corporations 
in whleh he was also an oflicer. Touchlng the principle bearing upon that 
point, it was sald in Mining Co. v. Bank, 10 Colo. App. 339, 347, 50 Pac. 1055, 
1058, as follows: 'It is contended that the note appeared upon its face to be 
executed by a corporation, and to a corporation of both of which the same 
person was président, and that this was sutliclent notice to put J. B. Wheeler 
& Co. and each subséquent transférée upon inquiry as to ail matters affectlng 
its valldity. * • * In any event, the argument dépends for its force 
upon the theory that where a note is executed by one corporation to another, 
and the same person is président of both, it is prima fade void. Thèse 
premises are not correct, and the argument therefore falls to the ground. 
However much such a circumstance may render it obligatory upon a court 
to scrutlnlze closely the bona fides of a transaction In certain cases, it by no 
means follows that it créâtes a presumption as to the invalldlty of the 
paper, either as to want of authority to exécute it, or of considération. 
* * * The note did not disclose any suggestion that the maker was 
without authority to make it, or that It was for the beneflt of any one of the 
ofHcers making It.' See also Cheever v. Plttsburg, etc., R. Oc, 150 N. Y. 59, 
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44 N. B. 701, 34 L. R. A. 69, 55 Am. St. Bep. 646 (cltcd and quoted wîth ap- 
proval In Bank v. Butler, 113 Tenn. 574, 83 S. W. 655), and Orr v. South Ain- 
boy, etc., Co., 113 App. Dlv. 108, 98 N. Y. Supp. 1026. 

"To enlarge the above exception to the gênerai rule as to the power of a 
cashler to issue bank drafts, so as to Include In that exception drafts or 
cashier's checks drawn in favor of sueh corporations or its creditors, would 
be to seriously hamper commercial transactions. The settlements made with 
such paper as exchange vastly exceed in number and amount those mado 
with currency. Sound pollcy dictâtes that no further burden be placed by 
the courts on such paper to the embarrassment of commerce. The free flow 
and the amplest acceptance by the trading public of such paper should bo 
facllitated by the law, not further embarrassed or hindered. Judge Peckham 
well said that bank or cashier's drafts are used so enormously at the présent 
time in payment of debts and in settlements that they hâve almost acquired 
the characteristics of money, and are regarded by the commercial community 
as so much cash. True, money bears no 'earmarks' that may give rise to sus- 
picions on the part of the récipient as to the raanner in which It was ob- 
tained by one who pays It (Thompson v. Clydesdale Bank, [1893] 3 A. C. 204;, 
69 li. T. N. S. 156; Bail v. Shepard, 202 N. Y. 247, 95 N. E. 719; Gosheii 
Nat. Bank v. State [141 N. Y. 879, 36 N. E. 316], supra), while bank drafts 
may, as we hâve observed, stlll the better poliey does not look tovvards the 
courts adding to such drafts other marks of dlsslnillarity to currency. It is 
more reasonable and just to place upon the directors of a bank the hazard of 
guarding their institutions from einbezzlement by the cashier, who is chosen, 
and may be caused to be adequately bonded, by them, than to shlft the périls 
incident to his wrongdoing agaiust the institution to the public which i.s 
wlthout voice in that regard. Such dlshonesty is, fortunately, a thing sporad- 
ic, and its results, practically speaklng, are confined to a limited territory 
and to comparatively few persons ; whereas, further restrictive rules would 
afCect the currency of such commercial paper, measureless in volume, every 
business day of the year. 

"As was said in Cheever v. PIttsburg, etc., B. Co., supra, in reply to a sug- 
gestion that a simllar ruling would open an easy way for the perpétration of 
frauds: 'It Is more reasonable and Just to assume that corporations will bo 
able to protect thcmselves by proper vigilance from the dlshonesty of their 
own offlcers than to impute to parties who hâve taken the paper for value, 
ignorant of Its orlgln, constructive Knowledge of the facts upon such clrcum- 
stances as e.'dst in this case.' If the results of delinquency or lack of dili- 
gence on the part of the management or supervising agencies of a bank are 
to be shifted to and borne by the public, then from the standpolnt of économies 
this should be done by way of an undisguised tax levled on the holdings of 
the public, rather than by way of further depreciating and cloudlng a médium 
of exchange so widely In use." 

In thèse days of interlocking ofBcers and directors, now happily 
passing away, we should be inclined to follow that case, except for 
a doubt as to whether in eft'ect the case has not t)een otherwise decided 
recently. German Savings Bank v. Des Moines National Bank, 122 
lowa, 72)7, 98 N. W. 606; Ft. Dearborn National Bank v. Seyraour, 71 
Minn. 81, 73 N. W. 724. 

There is another ground upon which it is somewhat more clear to us 
that plaintiff cannot recover. In 1905 the state of Missouri adopted a 
negotiable instruments act. This provided (section 10102, Revised 
Statutes of Missouri 1909) : 

"The acceptance must be In writing and signed by the drawee." 

Section 10106 provides that : 

"The drawee Is allowed twenty-four hours after presentment In which to 
décide whether or not he will accept the blU." 
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Section 10107 provides that: 

"Wliere a drawee to whom a bill Is delivered for acceptance destroys the 
same, or refuse within twenty-four hours after delivery, or within sueh 
other period as the holder may allow, to retum the bill accepted or nonac- 
cepted to the holder, he wlU be deemed to hâve accepted the same." 

In Ruling Case Law, vol. 3, p. 1303, it is said: 

"It is not to be supposed that, under the Negotiable Instruments Law, a 
bill can only be accepted by writing slgned by the drawee. It is true that 
verbal and implied acceptances hâve been abolished by the section which pro- 
vides that the acceptance must be in writing and slgned by the drawee. But 
the statute also déclares that the action of a drawee in destroying a bill or 
in not retuming it, as required by the section, shall be deemed an acceptance 
of it." 

And in 8 Corpus Juris, 303, it is said : 

"The Kegotiable Instruments Law expressly provides that 'the acceptanc<> 
must be in writing and slgned by the drawee,' and it is held thereunder that 
an oral acceptance is not binding on the drawee. Thls provision applies 
equally well to checks, but does not attect constnietlve acceptances by delay 
in retiirning a bill." 

It was held in Wisner v. First National Bank of Gallitzin, 220 Pa. 
21. 68 Atl. 955, 17 L. R. A. (N. S.) 1266, that the mère rétention of 
a bill or check for more than 24 hours constituted an acceptance un- 
der a statute very similar to the Revised Statutes of Missouri, § 10107. 
While the statute was largely declaratory of the common law, the 
question, so far as we can find, has never been before the Suprême 
Court of Missouri since the enactment of the Negotiable Instruments 
Law. It was before that court in Rousch v. Duff, 35 Mo. 312, and 
has been before the Court of Appeals in Dickinson v. Marsh, 57 Mo. 
App. 566, the latter under substantially the same provision contained 
in the Negotiable Instruments Act, and it was held that the mère ré- 
tention of a bill would not constitute acceptance. There are many au- 
thorities sustaining this rule under the Negotiable Instruments Act, 
and, conceding this to be the law, the question is whether the record 
shows any other acts which, taken with rétention, would under sec- 
tion 10107 constitute acceptance. 

When the drafts were sent to the Pemiscot County Bank by mail 
by Abston, Wynne & Co., they did not content themselves with simply 
sending the drafts, but wrote, "Please accept and retum thèse drafts 
to us at once." While the bank had remitted for the first People's 
Gin Company draft under date of Saturday, February 3, 1912, on 
Monday, February 5, 1912, apparently not having heard from the 
Pemiscot County Bank, Abston, Wynne & Co. wrote, "We now ask 
that you please let us know by return mail whether thèse drafts will 
be retumed or not." Not only did the Pemiscot County Bank remit 
the amount of the People's Gin Company draft under date of February 
3d, but sent in formai written acceptances of the second draft of both 
the People's Gin Company and the Missouri Cotton Oil Company, 
but agreed in writing to accept the first Missouri Cotton Oil Com- 
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pany draft and to pay it when due. The Pemiscot County Bank lias 
never retumed or ofifered to return the draft of the People's Gin 
Company on it to Abston, Wynne & Co., although repeated demands 
hâve been made upon them to do so. Thèse circumstances ail show 
that it accepted the draft within the meaning of the Missouri statute. 
So far is this true that it is practically conceded by plaintiff in error 
who say in their brief : 

"In January, 1912, the défendants were Inslstlng on payment of the notes 
whlch they held made by the People's Gin Co., and Indorsed by Wm. A. 
Ward, A. C. Tindle, Saille M. Roberts, and W. H. Johnston, and Tlndle went 
to Memphls, and in settlemcnt of the ajnount due on the note of the People's 
Gin Co., as aforesald, made to them tlme acceptances on the Pemiscot County 
Bank, slgned by the People's Gin Company, by A. O. Tindle, président, and 
requested the défendants to send the acceptances direct to the Pemiscot 
County Bank for acceptance, whlch was accordingly done, and Wm. A. Ward, 
as président of the Pemiscot County Bank, accepted the tlme draft so drawn 
on the Pemiscot County Bank in payment of the notes made by the People's 
Gin Co." 

The case is therefore argued upon the theory that the draft in ques- 
tion was drawn in payment of a draft accepted by the Pemiscot Coun- 
ty Bank. Assuming this to be true, the instant the bank accepted this 
bill drawn on it by the People's Gin Company, it became the principal 
debtor thereon. Wallace v. McConnell, 13 Pet. 136, 10 L. Ed. 95 ; 
Superior City v. Ripley, 138 U.S. 93, 11 Sup. Ct. 288, 34 L. Ed. 914. 
And the issuance of a draft on its St. Louis correspondent by its cash- 
ier was in payment of its own debt, and not the debt of any other per- 
son, and was clearly within the powers of the cashier. 

It is perhaps proper hère to say that the counsel for the plaintifif 
below said : 

"It is admltted hère by the plaintiff that the proof in the case does not 
show any fraud, any actual fraud, on the part of thèse défendants, in that 
the proof does not show that they had any notice of Tlndle's défalcation, tf 
there were any, with the Pemiscot County Bank." 

The long delay in assailing the transactions of nearly 2% years, and 
the fact that the bank kept the draft and has never oflfered to return 
it to this day, and that, in reliance on the conduct of the bank, Abston, 
Wynne & Co. surrendered the notes they held for the amount, signed 
by Mrs. S'allie M. Roberts, who was amply good and had more wealth 
than ail the other signers, and their settlement with her as to the bal- 
ance on which she was surety, might establish the défense of lâches or 
of an estoppel outside of lâches ; but the sole answer in this case is a 
gênerai déniai, and thèse défenses cannot be considered. 

Upon the grounds already indicated, the judgment of the District 
Court was correct, and it is affirmed. 
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TWIN LAKES LAND & WATER CO. V. DOHNER. 

(Circuit Court Of Appeals, Sixth Circuit June 5, 1917.) 

No. 2955. 

1. Appeal and Ebbob <S=>994(3) — Revikw — Obedibilitt of Witnesses. 

Wliere, in a suit to rescind a contract for the sale of land, plaintiff and 
his associâtes, who were Ohlo Tarmers, wliolly Ignorant of irrigation and 
Its problems, testifled that defendant's agents represented that défendant 
had water enougli to supply its entlre terrltory for several years, even 
tliough there should be no raln, and the trial judge evidently regarded 
them as thoroughly crédible, the decree could not be dlsturbed, notwlth- 
standing the clalmed Improbability that such a représentation was made. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3904-3905y2.] 

2. Vbndob and Pubchaseb ®=>33 — Fbaxtd — Ceeating False Impbession. 

If, on a sale of land, defendant's agents, without any llteral mlsstate- 
ment of f act, ereated in plalntifE's mind a false impression, and if they 
should hâve lînown that what they said would create such an impression, 
they must be deemed to hâve misrepresented, as though they had made 
an express misrepresentation. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. Sii 
38, 40-43, 66.] 

3. Cancellation of Instruments ®=24(3) — Conditions Précèdent — ^Neces- 

SITY OF RESTOKING PBOPEETY. 

An actual return or tender of the property received, whlch Is normally 
an essential prerequlsite to an action at law to recover the considération 
paid, îs not necessary before bringing an action in equlty to rescind, as 
plaintiff brings the controversy into court, and must undertalie to perform 
whatever conditions the court may décide to be équitable, If It eventually 
déclares the right of reseission. 

[Ed. Note. — For other cases, see Caneellatlon of Instruments, Cent. Dig. 

§§ S'Ir-SS.] 

4. Cancellation of Instettments <S=»24(3) — Conditions Précèdent — Neces- 

sirr OF Restobing Peopebty. 

Pending a suit to rescind a contract for the sale of land, it Is not 
necessary that plaintiff should abandon the land and leave the buildings 
to destruction, and the land to be injured by nonuse, and it Is" enough if 
défendant, on performing his part of the decree of rescission, may receive 
back what he parted w-lth, subject to any équitable adjustment that 
may be ordered. 

[Ed. Note. — For other cases, see Caneellatlon of Instruments, Cent. 
Dig. §§ 34-38.] 

5. Oanceijlation of Instruments ®=»37(4) — Pleadinq — Ofpeb to Restoke 

Considération or Benepits. 

In a purchaser's suit to rescind a contract for the purchase of land, the 
bill should bave expressly averred plaintiff's willingness to return the 
land and to accept ail équitable conditions. 

[Ed. Note. — For other cases, see Caneellatlon of Instruments, Cent. 
Dig. §§ 68, 72, 73.] 

6. Equitt <©=»330(1) — Pleading — Waiveb. of Defects. 

In a purchaser's suit to rescind a contract for the purchase of land, 
where there was no demurrer or motion to dismlss, relief could not be 
denied after a trial upon the merlts, and the development of no obstacle 

®=3For other cases see suue topic & KEY-NIIMBBR in ail Key-Numbared Clgests & Indexai 
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to the retum of the property because the Mil falled to allège plalntiff's 
willingDess to return the property. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 660-«62, 664-^68, 
671.] 

7. VENDOB and PtTBCHASEB <@=»119 — ReSCIBSION BT PubCHASER — LACHES. 

Where plaintifif was Induced to buy land by varlous représentations as 
to the supply of water for Irrigation, a delay on his part in rescindlng 
after the water had almost entirely falled, due to hopefulness and a hési- 
tation to embark In litigation, did not bar rescission. 

[Ed. Note. — ror other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
212-214.] 

8. Vendob and Pubchaseb <S=»43(1) — Kescission bt Pukchaseb — Defensks. 

Where plalntifC was Induced to buy land by varions représentations 
as to the supply of water for Irrigation, and after the supply of water 
had almost entirely falled he was Induced to accept a new contract, which 
abated souie interest and extended the payments, by misrepresentations 
that the obstacle to a supply of water was only temporary, he did not 
condone the original misrepresentations by the acceptance of such new 
contract 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. g 67.] 

9. Cancellation of Instruments ®=»37(1) — Pueading — Sufficiency. 

In suing to rescind such contract, plaintifî should hâve set up the 
maltlng of the second contract in continuation of the flrst, and should 
bave alleged the grounds for rescinding the second as well as the first, 
and sought relief accordingly ; but, as the changes made by the second 
contract were by way of concessions or extensions, the defect was not 
substantlal. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
§§ 66-68, 71 ; Contracts, Cent. Dig. § 1196.] 

10. CouBTS '@=>274 — Fedeeal Coubts — District in Which Suit may be 
, Bbought. 

In an action by a citizen of Ohio, residing in the Southern district, 
against a corporation, a citizen and résident of Colorado, the fédéral 
court for the Southern district of Ohio had jurlsdlction, if défendant 
was rightly served vrithin that district 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. J 814.] 

11. Corporations <S=668(4) — Foreign Corporations — Service of Pbocess. 

Service of process upon the vice président and gênerai manager of a 
foreigA corporation was suflicient, if he was within the district upon eor- 
porate business, and not merely in hIs personal capacity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. S 2610.] 

12. Corporations <S=669 — Foreign Corporations — Appbarance as Waivek 

or Objections to Jurisdiction- 

Where, In an action against a foreign corporation, Its attomey appeared 
on a motion for a prelimlnary Injunction to prevent a sale of a con- 
tract and notes, and agreed to see that no transfer of the contract and 
notes were made, and thereby procured an order denylng the Injunction, 
this was a gênerai appearance, and a waiver of any objection to the 
jurlsdlction over the person. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2641, 2642.1 

13. Copobations ®=»669 — Foreign Corporations — Withdrawal of Appear- 

ance. 

In an action against a foreign corporation, Its attomey appeared on 
motion for a prelimlnary injunction on January 29th. Thereafter it 
entered a spécial appearance and flled a motion to quash the service, sup- 
ported by affidavits tending to show that the oflicer upon whom service 

®=3Por other cas«s see same tpDic & KET-NUMBER in ail Kejr-Numbered Digesta & Ina«ze* 
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was made was deeoyed withln the district by fraud. Plalntifl mpved to 
strlke such motion and affldavits, on the ground that the appearànce on 
January 29tli was a gênerai appearànce. The court so held, and over- 
ruled the motion to quash. Subsequently défendant appeared specially 
and moved for leave to withdraw the appearànce of January 29th, sup- 
ported by affldavits showing that no gênerai appearànce was Intended, 
and that prior to January 29th it had not learned, and had no opportunity 
to learn, the facts as to the fraud. Held, that the déniai of this motion 
was within the trial court's discrétion, as the claim that it dld not 
learn of the fraud until after January 29th should hâve been made before 
the hearing upon the motion to quash, and by way of reply to plaintifE's 
claim that the appearànce of January 29th was a walver of objections to 
the service of process. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2641, 2642. | 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Suit by Warren Dohner against the Twin Lakes L,and & Water Com- 
pany. From a decree for plaintiff, défendant appeals. Affirmed. 

C. A. Ballreich, of Pueblo, Colo., for appellant. 
S. T. McPherson, of Cincinnati, Ohio, for appellee. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

DENISON, Circuit Judge. The appellant is a company owning a 
large tract of land in Colorado, and a water supply for irrigation pur- 
poses. It made a contract with the appellee to sell him a tract of this 
land upon deferred payments. He took possession, retained it for 
several years, and paid a part of tlie purchase price, and then he filed 
this bill in the court below, asking a rescission of the contract and 
return of the payments which he had made. He based this demand up- 
on the claim that material facts had been misrepresented to him. The 
court below gave him a decree of rescission and for restitution, and 
the company prosecutes this appeal. 

[1 2] 1. Upon the ultimate merits, the question whether there was 
real misrepresentation, we cannot disturb the decree of the trial court. 
The question was whoUy one of credibility. Omitting a good many 
subjects within the realm of mère opinion or expectation, we find 
Dohner claiming that the company's agent represented that the com- 
pany had in storage reserve, in certain lakes and réservoirs, water 
enough to supply its entire territory for a period of two or three years, 
even if there should be no rain, and that the land ofïered for sale was, 
therefore, absolutely certain of a sufficient supply of water at ail times. 
Defendant's agents deny this statement, but concède that, if it was 
made, it was not true; indeed, they say that its very absurdity dem- 
onstrates that it could not bave been made. If thèse negotiations had 
been between parties equally familiar with irrigated lands, and the 
troubles that develop in operating the best of them, we should hesi- 
tate to think that such a statement was made and relied upon ; but 
Dohner was brought from Ohio to Colorado for the purpose of inter- 
esting him in such a purchase, he was whoUy ignorant of irrigation and 
its problems, several Ohio farmers with him were equally ignorant, 
and it is not at ail improbable that defendant's agents, without any 
242 F.— 26 
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literal misstatement of fact, would hâve created in Dohner's mind the 
impression that they were claiming the existence of this quantity of 
reserve water, and should hâve known that what they said would 
create that impression, and so must be deemed to hâve misrepresented, 
in this respect, just as much as if they had used the very language 
charged against them. Dohner and his associâtes testified in open court 
before the trial judge; he evidently regarded them as thoroughly 
crédible ; and it cannot be doubted that they made their purchase and 
came away from Colorado with the understanding and belief that this 
représentation had been made. The defendant's agents testified by 
déposition; but they had the right to testify orally at the trial, and 
they cannot complain if their déposition testimony did not convince 
the trial judge that Dohner and his witnesses are mistaken. 

[3, 4] 2. Défendant insists that there was no sufficient rescission 
before or in connection with the beginning of suit. The land had 
been occupied by Dohner's tenant. Dohner brought this suit, and 
thereupon notified his tenant that this had been donc, and that he 
(Dohner) would hâve nothing more to do with the land. The tenant 
remained in possession during the ensuing season, harvested what 
crops there were, and then abandoned the place. There is no proof 
that any portion of the crops was turned over to 'Dohner. The bill of 
complaint is silent as to possession. It does not tender back posses- 
sion, or, in terms, ofifer to do so in connection with the desired decree 
of recission. It is clear enough that the case lacks that actual return 
or tender of the property received which is normally an essential 
prerequisite to an action at law to recover the considération paid ; but 
the same rule does not apply to an action in equity. By such an ac- 
tion in equity, the plaintiff brings the controversy into court, and must 
undertake to perform whatever conditions the court may décide to 
be équitable, if it eventually déclares the right of rescission. Where 
the controversy relates to land, it is not necessary that plaintiff should 
abandon it pending suit and leave the buildings to destruction and 
the land to be injured by nonuse. It is enough, if the défendant, on 
performing his part of the decree of rescission, may receive back what 
he parted with, subject to any équitable adjustment that may be or- 
dered. Neblett v. McFarland, 92 U. S. 101, 103, 23 L,. Ed. 471 ; 
Thackrah v. Haas, 119 U. S. 499, 502, 7 Sup. Ct. 311, 30 Iv. Ed. 486. 

[5, 6] The principle stated by this court in Mudsill Co. v. Watrous, 
61 Fed. 163, 186, 9 C. C. A. 415, and in Alger v. Keith, 105 Fed. 
105, 118, 44 C. C. A. 371, and by the Suprême Court in Shappirio v. 
Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 419, does not 
apply at ail where the vendee's later dealing with the property is not in 
silence and in acquiescence, but is after the commencement of a suit 
to rescind,, and is only so far as necessary to prevent avoidable loss. 
The bill should hâve expressly averred the plaintiff's willingness to 
make this return and to accept ail équitable conditions ; but there was 
no demurrer or motion to dismiss, and after a trial upon the merits, 
and the development of no obstacle to the return of the property to 
the défendant, we cannot deny relief to plaintiff because his bill was 
insufficient in this respect. 
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[7-9] 3. It is insisted that Dohner, after discovery of the misrep- 
resentation, reaffirmed the contract, or rather, made a new contract. 
The fact was that, during the first season, the water almost entirely 
failed. The defendant's agents explained this failure as due to tem- 
porary troubles in the irrigation supply, which troubles would at once 
be remedied, and a new contract of purchase was made, which abated 
some interest and extended the payments over a longer period. Doh- 
ner claims that misrepresentations, similar to the original ones, induced 
him to accept this new contract, and induced him to continue his ef- 
forts, and to continue payments for several years, before he finally 
became convinced of their falsity and determined to rescind. In his 
delay after the first year, we see only a hopefulnessi and a hésitation 
to embark in litigation, which are not sufficient to bar any relief to 
which he might otherwise be entitled. The making of the new con- 
tract in the first year stands upon différent grounds. If he made that 
contract after he should hâve known of the falsity of the essential 
éléments on which he now dépends, he cannot now disaffirm ; but it is 
not clear that he should be chargeable with this knowledge. He did 
know, of necessity, that the stated amount of water was not then avail- 
able for use, but there was no compelling reason why he should not 
accept defendant's assurances that the obstacle was only temporary, 
and that the water was there in the réservoir lakes, and that only un- 
expected delay in dredging the outlet prevented obtaining the water. 
Under thèse circumstances, he cannot be charged with condoning the 
original misrepresentation. Hère, again, the bill of complaint was 
informai. Dohner should hâve set up the making of the second con- 
tract in continuation of the first, and should hâve alleged the grounds 
for rescinding the second as well as the first, and sought relief accord- 
ingly; but we cannot consider this defect as very substantial. The 
changes made by the second contract were by way of concessions or 
extensions, and to treat it as a new contract, which could not be set 
aside, unless it was directly attacked, instead of being attacked as in- 
cidental to the original contract, would be too strict a reliance upon 
form. 

[10, 11] 4. The défendant challenges the jurisdiction of the court 
below upon the ground that, as a corporation, it was not within the 
district. Plaintiff was a citizen of Ohio and a résident of the South- 
ern district. Défendant corporation was a citizen and résident of Col- 
orado. The court below, therefore, had jurisdiction, if the défendant 
was rightly served within the district. Service was made upon the 
vice président and gênerai manager, and, if he was within the district 
upon corporate business, rather than in merely his personal capacity, 
there was jurisdiction. Connecticut Co. v. Spratley, 172 U. S. 602, 
19 Sup. Ct. 308, 43 L. Ed. 569; Penn. Co. v. Meyer, 197 U. S. 407, 
25 Sup. Ct. 483, 4S h- Ed. 810. The manager claims that he was in- 
tending merely to pass through the district upon a personal and private 
joumey from Colorado to New York, but that, by Dohner's procure- 
ment, he was decoyed to stop over upon a prêteuse that he could there- 
by do some business for his corporation, and that this false putting 
him in the position of doing corporate business within the district 
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should stand upon the same basis as decoying an îndividual înto a 
foreign district. 

The affidavits which were filed, in support o£ a motion to quash 
upon this ground, gave strong color to the claim. However, it ap- 
peared that the bill of complaint was filed and subpœna served on 
January Uth, and at the same time there was served a notice of motion 
for January 29th for preliminary injunction to prevent a sale of the 
contract and notes; that the officer who was served continued on 
his journey to New York, and sent thèse papers by mail to an attorney 
at Dayton, with instructions to do whatever was necessary, and to look 
into the question of jurisdiction; and that on the 29th this attorney 
appeared upon the motion for preliminary injunction, announced that 
he represented the défendant, and agreed to see to it that no transfer 
of the contract and notes was made, whereupon, and by an order re- 
citing this appearance and agreement, the motion for injunction was 
denied. On March 2d this same attorney, with others, entered a spé- 
cial appearance and filed a motion to quash the service, supporting it 
by affidavits which tended to show the practice of déception in the 
matter of getting service. On March 5th plaintiff moved to strike frora 
the files this motion and thèse affidavits, upon the ground that there 
had been a gênerai appearance by défendant by reason of what hap- 
pened upon the motion for preliminary injunction. On March 12th 
defendant's motion to quash and plaintifif's motion to strike came on 
to be heard, and the court denied the motion to quash, upon the ground 
that on January 29th there had been a gênerai appearance which was 
a waiver of any question of jurisdiction over the defendant's person. 
The overruling of this motion to quash, and of the plea in abatement, 
raising the same question, is now alleged as error. 

[12] We tliink the action of the court below right in this respect. 
Such an appearance as above recited, although upon a collatéral matter, 
is a gênerai appearance, which will be a waiver of any objection to the 
jurisdiction over the person. Great Lakes Co. v. Scranton Co. (C. C. 

A. 7) 239 Fed. 603, 605, C. C. A. ; Central Co. v. McGeorge, 

151 U. S. 129, 132, 133, 14 Sup. Ct. 286, 38 L. Ed. 98; In re Moore, 
209 U. S. 490, 496, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 
1164; Erie R. R. v. Kennedy (C. C. A. 6) 191 Fed. 332, 334, 112 C. 
C. A. 76. 

[13] A few days later, défendant, further specially appearing, made 
a motion for leave to withdraw the appearance of January 29th. This 
was supported by affidavits showing that no gênerai appearance had 
been intended, and tending to show that prior to January 29th the 
défendant had not learned, and had had no opportunity to learn, the 
facts which gave a right to allège deceit in the matter of the service. 
This motion was denied. Upon the record as it is brought hère, we 
are considerably impressed that there should hâve been a fuller in- 
quiry into the question whether defendant's waiver of January 29th 
had been made in ignorance of the fraud alleged, and, if so, a full 
inquiry into the question of fact whether there had been such a fraud ; 
but we cannot say that there was error in refusing leave to withdraw 
this appearance. This action was not beyond the limits of discrétion. 
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Although défendant alleged that it had not learned of the fraud until 
after January 29th, it did not make this daim until after the hearing 
of March 12th. The daim should hâve been made before going to 
a hearing upon the motion to quash, and by way of reply to plaintifï's 
claim that the appearance of January 29th was a sufficient waiver. De- 
fendant kept silent at this time, and did not dispute the natural infer- 
ence that ail material f acts were known to it at once and before Jan- 
uary 29th. When the later effort was made to save this point by a be- 
lated showing, it was well within the court's discrétion to conclude that 
a fair opportunity had gone by, and that, if défendant deliberately 
chose to go to a hearing upon its motion to quash, relying solely upon 
its légal position that the appearance of January 29th was not a waiver, 
it had no absolutc right to a further hearing on some ground then 
reserved, but later urged against the binding effect of the appearance. 
Other assignments of error do not call for discussion. The decree 
is affirmed. 



LEW LOT V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit February 6, 1917. On Motion for 
Rehearlng, June 30, 1917.) 

No. 2878. 

1. Alibnb ®=>23(2) — Chinese Pebsons— Right to Remain. 

That one, who lawfully entered as tlie minor son of a Chinese irfer- 
chant, lias since become a laborer, is not enough of itself to destroy his 
right to remain; the gênerai Immigration Act (Act Feb. 20, 1907, c. 1134, 
34 Stat. 89S) not forbidding the résidence of Chinese laborers. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 77; Dec. Dlg. ®=> 
23(2).] 

2. Aliens i®=325 — Chinese Pebsons — Son of Mebchant — Right to Enter. 

A Chinese person having less than a year of minority remaining m&y, 
notwithstanding the fact, enter as the minor son of a Chinese merchant 
domiciled in the United States. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 79-82; Dec. Dig. 

<g=>25.] 

3. Aliens (®=332(5) — Chinese Persons— Right to Enteb United States. 

Undcr Chinese Exclusion Act May 5, 1892, e. 60, § 3, 27 Stat. 25 (Comp. 
St. 1910. § 4317), a Chinfso person, whose right to remain is ehallenged, has 
the burden of establishing such right to the satisfaction of the court. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. <S=32(5).] 

4. Aliens i®==532(8) — Admission— Chinese Pebsons. 

Whlle the certificate of admission issued to a Chinese person. who en- 
tered the United States as a merchant and the minor son of a merchant 
domiciled therein, Is prima facie évidence of his right to remain, the gov- 
ernment may show that his entry was not for the purpose of conservlng 
the family relation and foUowlng the occupation of a merchant, but that 
the Chinese person entered fraudulently, wlth the intent of immedlately 
beconring a laborer. 

[Ed. Note. — For other cases, see Aliéna, Cent Dlg. § 84 ; Dec Die. <ê=> 

32(8).] 
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5. Aliens i®=»32(8) — Chinese Pebsons— Evidence. 

That a Chinese persan, securing admission as a merchant and as the 
minor son of a merchant, Immedlately becomes and continues as a labor- 
er,ls strong évidence tendlng to show that he entered to become a laborer. 

[Ed. Note. — ^For other cases, see Aliens, Cent Dlg. § 84; Dec. Dig. '©=► 
32(8).] 

6. Aliens <g=>32(12) — Depobtation Pboceedinqs— Review— Finding. 

The conclusion of the District Court In a Chinese exclusion case Is en- 
tltled to great welght, as Is any other flndlng of fact of the trial court In 
an equlty case, partlcularly where much of the testlmony was taken In 
the présence of th© Judges, even though the rule that the finding of the 
commlssloner, approved by the District Court, wàll be reconsldered on 
appeal only when it is clear an incorrect conclusion bas been reached, dld 
not apply; the record dlseloslng no finding by the commlssloner. 

[Ed. Note.— For other cases, see Aliens, Dec. Dlg. <S=>32(12).] 

7. Aliens <g=>32(8) — Chinese Pebsons— Exclusion— EVidencb. 

In a proceedlng for the déportation of a Chines© person, who entered 
as a merchant and the mlnor son of a merchant, évidence held to warrant 
flndlng that hls entry was fraudulent, and that he entered to become a 
laborer. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 84 ; Dec. Dig. ©^ 
32(8).] 

On Motion for Rehearing. 

8. Aliens i®=>32(12) — Pboceedings fob Déportation or Chinese — Issues. 

A Chinese person, arrestcd for being unlawfully In the country, Is 
entltled to be Informed of the exact charge agalnst him, and where the 
attorney for the government stated at the opening of a hearlng that no 
claim of illégal entry was made, and in conséquence defendant's attorney 
introduced no évidence on that question, and the only issue tried was 
whether défendant had, after entry, lost his status as a merchant by 
becomlng a laborer, an order of déportation cannot be sustalned on the 
ground of a fraudulent entry. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio; John H. Clarke, Judge. 

Proceeding by the United States against Lew Loy. From a Judg- 
ment of déportation, défendant appeals. Reversed. 

L. C. Spieth, of Cleveland, Ohio, for appellant. 

Joseph C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLLIS- 
TER, District Judge. 

KNAPPEN, Circuit Judge. Appeal from a judgment of déporta- 
tion. Appellant is a person of Chinese parentage, and was bom in 
China. He was admitted to the United States, through the port of San 
Francisco, October 15, 1910, as the "minor son of Lew Fook Shing," 
who then was and still is a merchant at San Francisco, dealing in Chi- 
nese and Japanese goods. Appellant's certificate of identity gives his 
âge as 20 years, and his occupation that of "merchant, Fook Woh & 
Co.," doubtless meaning "Fook Wo & Co.," the firm with which the 
father was connected. Appellant was arrested April 30, 1914, at Cleve- 
land, Ohio, under section 13 of the Chinese Exclusion Act of 1888 
(Act Sept. 13, 1888, c. 1015, 25 Stat. 479 [Comp. St. 1916, § 4313]), 

®=»Por other cases see same topic & KBY-NUMBER In ail Key-Numbered Disrest* & Indezes 
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as a Chinese p^rson unlawfully within the United S'tates. The com- 
missioner found him to be a laborer, and ordered his déportation. On 
agpeal to the District Court full hearing was had de novo, and the 
commissioner's order of déportation affirmed. Judge (now Mr. Jus- 
tice) Clarke, who heard the case, was of opinion that while appellant 
was eligible to admission under the treaty between the United States 
and China as the minor son of a Chinese merchant lawfuUy domiciled 
hère, yet that he was "admitted only nominally" as such, and did not 
fall within the scope of the principle recognized by the rulings of the 
courts which (in the interest of the family relation) hâve construed the 
section as permitting the entry of a Chinese merchant's wif e and minor 
children,^ and that appellant "really entered the United States as a 
laborer" in violation of law. 

[1, 2] That appellant was, when arrested, a laborer, is persuasively 
established by the évidence. But we hâve twice held, in accordance 
with what we deemed the better authority, that the fact that one who 
lawfully entered as the minor son of a merchant has since become a 
laborer is not enough to destroy his right to remain. Lew Ling Chong 
V. United States, supra; Lam Fung Yen v. Frick, supra. The case 
does not fall within the principle of Low Wah Suey v. Backus, 225 U. 
S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165, where a Chinese woman, who 
had lawfully entered as the wife of a citizen of the United States, was 
held deportable under the gênerai Immigration Act as an alien found as 
an inmate of a house of prostitution. The gênerai Immigration Act 
does not forbid the résidence of Chinese laborers. Nor do we think 
the rule under which the minor son of a Chinese merchant is admitted 
necessarily inapplicable in principle to one who has less than a year 
of minority remaining. We think no arbitrary line of démarcation, de- 
pending on time alone, can properly be drawn. If, then, appellant is 
deportable, it can only be because his entry was not in good faith in 
the interest of the relation stated, and for the purpose claimed, but 
was in bad faith, and in reality as, or for the purpose of immediately 
becoming, a laborer, in évasion of the Exclusion Act. 

[3-5] By section 3 of the act of May 5, 1892, c. 60, 27 Stat. 25 
(Comp. St. 1916, § 4317) the burden was on appellant to show, to 
the satisfaction of the court, his right to remain. Chin Bak Kan 
V. United States, 186 U. S. 193, 200, 22 Sup. Ct. 891, 46 L. Ed. 
1121 ; Lum Kim v. United States (C.C. A. 6) 225 Fed. 31, 34, 140 C. 
C. A. 357. His certificate of admission was prima facie évidence of 
such right; but we think it was nevertheless open to the government 
to show that the entry was in fact not for the purpose of conserving 
the family relation, and following the occupation of a merchant, but 
for the purpose of immediately becoming a laborer, and thus in évasion 
of the Exclusion Act, and that the court, if so satisfied, is justified in 
holding that the entry was in violation of the statute, and the one so 
entering thus unlawfully hère. We also think that the fact that a Chi- 

1 United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct 415, 44 L. Ed. 
544 ; Lew Idng Chong v. United States (C. C. A. 6) 222 Fed. 195, 199, 137 O. 
C. A, 635; Lam Fung Yen v. Frick (C. O. A. 6) 233 Fed. 393, 395, 147 O. O. A. 

329. 
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nese person, so securing admission as a merchant and as the son of 
a merchant, is 20 years of âge, and immediately becomes and continues 
as a laborer, is strong évidence tending to show that he came into the 
United States as a laborer. Thèse propositions are directly sustained 
by United States v. Foo Duck (C. C. A. 9) 172 Fed. 856, 858, 97 C. C. 
A. 204. 

[6] The important question is whether there is persuasive évidence 
that appellant's entry was with such evasive purpose. The trial judge 
was impressed with the completeness of the showing of appellant's en- 
tire séparation from his father, and of the fact that appellant had been 
from the time of his arrivai in the country "very certainly a common 
laborer." As already said, the judge found that appellant "really en- 
tered the United States as a laborer, and that his coming was in vio- 
lation of the statutes of this government." This conclusion is entitled 
to great weight, especially as most of the testimony was taken in the 
présence of the judge. Lum Kim v. United States, supra. It does not 
appear whether the commissioner found that appellant entered the 
country in évasion of the act ; and the case is thus not within the rule 
that the findings of the commissioner and District Judge will be recon- 
sidered only when it is clear an incorrect conclusion bas been reached. 
Chin Bak Kan v. United States, supra; Tom Hong v. United States, 
193 U. S. 517, 522, 24 Sup. Ct. 517, 48 L. Ed. 772. But the case does 
fall within the rule applied by this court to equity hearings generally, 
that the conclusion of the trial judge, who saw and heard the witnesses, 
will be accepted, unless the évidence is found to preponderate decidedly 
against such conclusion.* The évidence does not so preponderate. 

[7] Appellant has not attended school since he entered the United 
States. He admitted that he had never been engaged as a merchant 
since he came hère, and had done no traveling ; that he came from Oak- 
land. Cal., directly to Cleveland, and had Hved ever since (about three 
years) at a laundry there ; and there was express and apparently créd- 
ible testimony that he was actively doing laundry work for several 
months before the trial in the District Court. He testified before the 
inspector that he had been with his father at Oakland but about "one 
or two months" before going to Cleveland. True, he testified in the 
District Court that he stayed in San Francisco "about two months to 
learn business" before going to Cleveland; that he had earned no 
money in Cleveland; that at the laundry his only work was helping 
with the cooking and sweeping; that.he spent a great deal of his time 
looking for a location in which to open a store; that he brought with 
him to Cleveland $200, which his father had given him, and that the 
latter sent him $80 or $90 a year while at Cleveland. But the court 
was not bound to believe appellant. The father testified, by déposi- 
tion, that he sent appellant $80 or $90 during ail the time appellant was 
in Cleveland, and said nothing whatever about giving him $200 be- 
fore he left California. Appellant's testimony as to his stay iri San 
Francisco is not corroborated. Both the inspector and the trial judge 

2 City of Cleveland t. Chlsholm, 00 Fed. 431, 434, 33 C. 0. A. 157 ; Monon- 
gahela, etc., Co. v. Schlnnerer, 196 Fed. 375, 379, 117 O. 0. A. 193 ; Pugh v. 
Snodgrass, 209 Fed. 325, 326, 126 O. C. A. 251. 
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found appellant's hands heavily calloused, as of a man engaged in hard 
manual labor. The trial judge was justified in characterizing appel- 
lant's testimony as "unsatisfactory and evasive," and in saying that 
"the story that défendant has spent three or four years in idleness in a 
laundry in Cleveland, spending his time in searching for a place to 
«ngage in business, is too improbable to be accepted by any court." 

The trial judge was, in our opinion, justified in concluding that ap- 
pellant entered for the purpose of becoming a laborer. The préserva- 
tion of the family relation seems to hâve eut but little, if any, figure; 
appellant lived with his father but a few months at the most, then lo- 
cating at a point more than 2,000 miles distant. Indeed, while the rec- 
ord does not affirmatively show whether or not appellant's mother is 
still living, and, if so, where she is, the inference that she was and is 
still living in China is at least as natural as any other (so far as infer- 
ence can be indulged f rom the testimony). The date of appellant's birth 
does not appear ; there is nothing to show whether, when entering, he 
was nearer 20 than 21 years of âge. But the circumstances, ail com- 
bined, tend strongly to sustain the conclusion that the entry was in 
évasion of the act which forbids the entry of a Chinese laborer. 

Thèse conclusions must resuit in afnrming the judgment, unless 
the court was precluded by what occurred on the trial from considering 
the fact of fraudulent or evasive entry. At the opening of the trial 
appellant's attorney said that he did not understand that the charge of 
fraudulent entry was in the case, and asked whether the governmenl 
claimed that appellant "has lost his right to remain in this country be- 
cause he may hâve performed some labor after he was permitted to and 
came into this country as the minor son of a Chinese merchant." The 
government's attorney replied that probably appellant "had a valid 
status when he came in ; that probably is true, yet the fact that he so 
soon after his arrivai in this country became a laborer, and has fol- 
lowed the work of a laborer ever since, renders him subject to déporta- 
tion, inasmuch as his status is changea" ; and later, "The government 
simply States this : That the certificate of identification which was is - 
sued to this man was issued in the regular way and manner, and that 
this certificate was in his possession at the time he was arrested, but 
that since the time he entered the United States he has become a la- 
borer, performed labor almost continuously at a laundry, and he there- 
by forfeits his right to remain, and is subject to déportation"; and the 
judge said, in reply to a question of appellant's counsel, that he un- 
derstood there was no charge that the entry was fraudulent. As the 
judgment of déportation can be sustained only upon a finding that the 
entry was fraudulent in the sensé that appellant entered only nominally 
in the relation stated, but really for the purpose of becoming a laborer 
in évasion of the statute, it would be our duty to award a new trial, 
if the disclaimer made on the part of the government has prejudiced 
the défense. 

It is possible that the attorney for the government had not then seen 
our opinion in the Lew Ling Chong Case, which, though announced be- 
fore, was first published after, the trial below, and apparently was then 
contending that the change of status was enough to make the appellant 
deportable. But we find in the record no suggestion that appellant has 
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been in fact prejudiced by the government's disclaimer. The assign- 
ment of errors ignores that subject. Counsel hâve net suggested that 
the défense has been curtailed because of the disclaimer. On the other 
hand, appellant seems, so far as concems the allégation of f raud, to re- 
ly hère upon the proposition, as stated in the original brief of his coun- 
sel, that "his entry must hâve been secured by trick or deceit, and the 
only trick or deceit available to one seeking to enter as the miner son 
of a merchant is to falsely claim relationship as son of a résident Chi- 
nese merchant." Substantially the same proposition is found in the 
supplemental brief of appellant's counsel. The government's disclaimer 
may net imfairly be construed as meaning that appellant's sonship to 
a Chinese merchant domiciled hère, and his eligibility as such to enter, 
wrere not questioned. 

But we cannot assent to the proposition that, because appellant was 
eligible to enter as the minor son of a Chinese merchant in the interest 
of the family relation, he is not deportable, although he entered in real- 
ity as a laborer and for such purpose. Appellant's course of life since 
and before entering the United States seems to hâve been pretty f ully 
gone into, and it seems fairly clear that appellant has not been preju- 
diced by the disclaimer made. 

The judgment of déportation is accordingly affirmed. 

On Motion for Rehearing. 

PERCURIAM. [8] By pétition for rehearing, appellant challenges 
the correctness of the conclusion, drawn from the record and announc- 
ed in our former opinion, that appellant vi^as not prejudiced in his dé- 
fense by the disclaimer of charge of fraudulent entry which the gov- 
ernment's counsel made on the trial. Reargument has been had on this 
point. 

Appellant's counsel urges that as, under the issue stated on the 
trial, appellant's déportation was asked on the sole ground that by be- 
coming a laborer he forfeited his right to remain in this country, tes- 
timony concerning appellant's family relations, and otherwise tending 
to show that he entered for the purpose of becoming a laborer, was 
immaterial, and that certain testimony presented was for that reason 
not objected to ; that the case was tried on appellant's part in reliance 
upon Ûie disclaimer and upon the incorrectness of the proposition re- 
lied on by the govemment as ground for déportation. Counsel assure 
us that, hadi not the issue of fraudulent entry been disclaimed, appel- 
lant could and would hâve presented (and if granted a retrial expects 
to présent) compétent and material évidence tending to rebut the 
charge of fraudulent entry, and eliminating certain considérations re- 
ferred to in our opinion as tending to show an entry of that character 
— including, not only the déposition of appellant's father, which it is 
claimed would show that appellant had not, by leaving Califomia, sev- 
ered his family ties, but also other testimony tending to show good- 
faith entry. (It is said that appellant was not represented in the taking 
of his father's déposition, and that the latter was so taken by the gov- 
emment for the purpose of satisfying the district attorney that he 
might properly stipulate that appellant was the minor son of the de- 
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ponent, and that appellant did not see his father's testîmony until the 
day of the trial below.) 

Assuming, as we must, that the assurance of counsel is given in gpod 
faith, we are constrained to grant appellant a new trial; for, had 
fraudaient entry been charged, appellant would hâve been entitled to 

be so advised (Lui Hip Chin v. Plummer, 238 Fed. 763, C. C. A. 

), and so would prima facie be prejudiced by an order of déporta- 
tion based solely on a ground not only not charged, but disclaimed. 

The order of the District Court is reversed, and the record remand- 
ed to that court, with directions to award appellant a new trial. 



LOUISVILLE & N. R. CO. v. BURNS. 

(Circuit Court of Appeals, Slxth Circuit Juae 5, 1917.) 

No. 2971. 

1. Appeal and Ereob ©=51039(16) — Haumless Erbor — Rulings on Pleas in 

Abatement. 

In vlew of the rule in Tennessee that a plea In abatement based on 
the pendcncy of another action must be overruled, where the former suit 
is dismissed after the fillng of the plea, any error In overruUng such a 
plea was cured, where, immediately upon the overruling of the plea, 
plaintiff's counsel stated in open court that plaintlCf elected to proceed 
with the suit in which the plea was flled, and the court thereupon dlrected 
that the record should show that plaintlfC elected to proceed with that 
case and to dismlss the former action, and the statutory lien In favor of 
the attorneys in the foimer suit did not prevent this action being taken. 

2. Carriers <S=»352 — Liability foe Acts of Agent. 

Liabillty of a carrier for the act of its spécial offlcer in ejecting plaln- 
tifi dépends upon whether he was acting within the gênerai scope of his 
employment, and it is not necessary to liability that the act done was in 
the proper performance of duty, nor Is the fact that the act was an abuse 
of authority enough to relieve défendant from liability. 

[Ed. Note. — For other cases, see Carriers, Cent. 0ig. |§ 1412-1414.] 

3. Carriers <©=>381(4) — Ejection of Passengees — Evidence — Authobitt of 

Employés. 

In a passenger's action for wrongful éjection from an excursion train 
by the spécial offlcer In defendant's employ, évidence held sufflcient to 
warrant a finding that the spécial officers on such train had authority, 
express or implied, to eject those seeking to ride without tickets, or to 
ride after their place of destination was reached, and that the offlcer In 
question was clalmlng to exercise such authority. 

4. Witnesses <©=>383 — Impeachment — Inoonsistent Statements. 

In a passenger's action for wrongful éjection from an excursion train 
by a spécial offlcer in defendant's employ, it appeared that there were 
two and probably three officers on the train, besides a village marshal, 
who, though a passenger, took part in keeplng order. The marshal tes- 
tifled that he wore a Panama bat, but the évidence did not show that 
none of the other officers wore Panama hats. PlaintifE testlfled that he 
did not remember what kind of a hat the offlcer ejecting him wore. Held, 
that évidence of statements by plaintlfC that the offlcer in question wore a 
Panama hat was properly rejected, as, in the absence of testimony that 

®=sFor cther cases cee same topic & KBT-NUMBKB lu ail Key-Numbered Digesta & Indexai 
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none of the offlcers In defendazit'a employ wore such a hat, the évidence 
was too remote to be of any value as Impeachment. 

[Ed. Note. — For other cases, see Witnesses, Cent. DIg. § 1224.] 

6. Damages <©=al67 — Evidence — IiIfb Expectanot. 

In an action for Injury to a fanner, 22 or 23 years old, who waa 
previously sound In health and strength, and wlio suftered a compound 
comminuted fracture, resultlng In the rfiortening of the leg about 2 'A 
Inches, and maklng it necessary to use cmtches a year after the injury, 
tables shovrtng hls life expectancy were properly admitted, and the jury 
were properly told to consider hls expectancy of llfe, though there was 
no testlmony expressed In dollars of plalntlff's prevlous earning capacity, 
or of its proportionate impairment due to the Injury, as it needs no ex- 
pert testimony to show that such an injury impairs to some estent the 
earning capacity of a farmer, and the average jury are able to form a 
fairly accurate estimate of such earning capacity and its impairment, 
without expert testimony. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 487-489.] 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Monroe Burns against the Louisville & Nashville Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

J. W. E. Moore, of Brownsville, Tenn., for plaintiff in error. 
Ike W. Crabtree, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. Burns who was plaintifï below, was a 
passenger for hire upon defendant's excursion train from Keeling, 
Tenn., to Memphis, and return, holding a round-trip ticket therefor. 
He brought suit in a state court, charging that as the train on the return 
trip had just passed Mason (Keeling being beyond Mason) he was forci- 
bly and wrongfully ejected from the moving train by a spécial officer 
in defendant's employ, connected with the handling of the excursion, 
sustaining serious injuries. The case was removed to the fédéral court 
because of diversity of citizenship of the parties. Défendant pleaded in 
abatement the pendency of a former suit in the same cause of action 
in another state court of Tennessee. It also pleaded issuably to the 
merits; the spécifie défenses being that plaintiff vountarily jumped 
from the train, or that, if ejected therefrom the one so ejecting him was 
not an employé of the défendant acting within the scope of his author- 
ity. At the opening of the trial the plea in abatement was called up and 
overruled. At the conclusion of the trial upon the merits under the 
plea in bar, défendant made a motion for directed verdict in its favor, 
which was denied, and the case submitted to the jury, There were 
verdict and judgment for plaintiff. 

[1] 1. The Plea in Abatement. Raintiff replied to the plea that the 
former suit was begun without his authority and that there had been no 
ratification; défendant announced that it was prepared to prove the 
authority. It seems to be assumed hère that the plea was improperly 
overruled. But we need not consider that question, because, immediate- 

€=:3Far otber cases see same topic & KEY-NUMBSR in aU Ksy-Numbered Dlge^.* & Indexe» 
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ly upon the overruling of the plea plaintiff's counsel stated in open 
court that : 

"Plaintiff says now, if there Is such a suit pending there, he now elects to 
proceed with this suit hère." 

The court announced: 

"Let tlie record show he stated In open court that he elected to prosecutc 
this suit, and dlsmlss that one." 

And again : 

"Let the record show • » • that counsel for plalntlfC hère announced 
that he elected to proceed with this case, and dismlss the case in Haywood 
county." > 

We think whatever error was committed by the overruling of the 
plea was cured. It is the settled rule in Tennessee that a plea in 
abatement must be overruled, where the former suit is dismissed after 
the filing oî the plea. Walker v. Vandiver, 133 Tenn. 423, 181 S. W. 
310, in vvhich case the court rejected the rule of the common law that a 
plea in abatement must be sustained, if true at the time it was filed, as 
opposed "to the gênerai spirit of our législation, which seeks to hâve ail 
controversies determined upon their merits, rather than upon the tecli- 
nicalities of the formai procédure of the common law." In Turner v. 
Lumbrick, 19 Tenn. (Meigs) 7-13, cited with approval in Walker v. 
Vandiver, a plea of a former suit pending in a court held by other 
justices of the peace was treated as in efïect overruled upon the plain- 
tiff's having "elected, of record, to proceed in the présent action, and 
released the défendants for ail and every other action of forcible entry 
and detainer, except the présent." It is urged, however, that in Walk- 
er V. Vandiver the dismissal had actually been made before the plea in 
abatement was disposed of, and that in the présent suit such dismissal 
has never been entered in the court in which the suit was pending. The 
latter fact does not appear by the record in this court. However, in 
Turner v. Lumbrick the only proceeding of record by way of dismissal 
of the former suit was, so far as shown by the opinion, made in the 
second suit. In any event, we cannot doubt that plaintiff was, by the 
action taken in the court below, forever estopped from prosecuting 
the former suit. It is not to be presumed that défendant would expéri- 
ence any difficulty in procuring such dismissal upon bringing to the 
attention of the state court the record of the proceeding in the fédéral 
court. As said in Turner v. Lumbrick : 

"If there was another suit pending for the saine cause of action, this 
release might hâve been pleaded as an effectuai défense." 

The statutory lien in favor of the attorneys in the former suit was 
not a bar to the action had below. Tompkins v. Railroad, 110 Tenn. 
157, 72 S. W. 116, 61 L. R. A. 340, 100 Am. St. Rep. 795. Whether 
such attorneys hâve a lien upon the judgment in this suit we are not 
called upon to détermine. 



414 242 FEDERAL REPORTER 

[2,3] 2. The Motion to Direct Verdict. Plaintiff testified tliat there 
were three or four spécial officers upon the train, and that while plain- 
tiff was standing on the platform of the car just before the Irain lef t 
Mason, one of thèse officers, wearing a star, ordered him to get off the 
train, and in spite of plaintiff's assurance that he had a ticket for Keel- 
ing again ordered plaintiff off, and immediately shoved him from the 
train, tlien in motion. This testimony was directly corroborated by an- 
other passenger on the same train, whose destination also was Keeling, 
who testified that he and plaintiff were standing together on the plat- 
form, when the officer said that plaintiff "didn't belong there," and ask- 
ed the witness if plaintiff was not to get off at that place ; that the wit- 
ness assured the officer that such was not the case, and that both had 
tickets for Keeling; that the officer repHed, "No, you get off hère I 
know," and accordingly the witness jumped from the moving train, ap- 
parently just before plaintiff was shoved off. This testimony, so far as 
concerns the conversation between plaintiff and the officer and the 
shoving of plaintiff from the train, was substantially corroborated by a 
third passenger. 

Défendant urges that the uncontradicted testimony shows that the 
spécial officers had or undertook to perform no duties on the train, 
except to assist in preserving order; that it is uncontroverted that 
plaintiff, when ejected from the train, was violating no rule and not 
misbehaving, and that the conduct of the officer was thus willful and 
wanton, wholly witliout the scope of his authority, and without the 
knowledge and consent of any of defendant's agents. 

Defendant's liability for the act of its agent dépends upon whether 
the latter was acting within the gênerai scope of his employment. It is 
not necessary to liability that the acts done were in the proper perform- 
ance of duty; nor is the fact that the act was an abuse of authority 
enough to relieve défendant from liability. Shadoan v. C, N. O. & T. 
P. Ry. Co. (C. C. A. 6) 220 Fed. 68, 72, 135 C. C. A. 636, 640. As said 
in that case by Judge Warrington : 

"It Is a famillar doctrine that the direct conséquences of an agent's acts, 
done In the wrongful exercise of his authority and In the course of his em- 
l)loyment, are chargeable to his master." 

It was not the uncontradicted testimony that the officer's duties were 
limited to assisting in preserving order on the train; on the contrary, 
plaintiff testified, not only that the officer's occupation was "following 
the conductor and keeping order on the train, no loud talking and 
didn't allow any f ussing or fighting to go on," but, as is evidently the 
meaning of his testimony, to see that people did not get on without tick- 
ets ; and one of the other witnesses ref erred to testified that the officer 
in question had "been participating in assisting people off the train," 
and that he threatened to stop and put off some boys whom he thought 
disorderly. The défendant presented no testimony whatever respect- 
ing the duties of the spécial officers, except, first, that one of the officers 
swom by défendant gave, on cross-examination, an affirmative answer 
to the question, "You were on there for the purpose of keeping order, 
wasn't you ?" and, second, that the train conductor, in re5ponse to the 
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court's question, "Was there any man who was on the train, except 
the crew, that had been requested to help keep order, and see that quiet 
and proper conduct was maintained?" answered, "Yes, sir; that is 
what thèse gentlemen [meaning the officers] were carried on that 
train for;" and again, "I am always notified by the company as to 
whom to carry." 

We think it was open to the jury to find, upon the record, that the 
spécial officers had authority, express or implied, to eject from the 
train those seeking to ride without tickets, or to ride after their place 
of destination was reached, and that the officer in question was claim- 
ing to exercise such authority in this case. We think that in his refusai 
to direct verdict for défendant the trial judge was amply supported by 
the décisions of this court, notably in Goodwin v. Traction Co., 175 
Fed. 61, 99 C. C. A. 661, Lee Line Steamers v. Robinson, 218 Fed. 559, 
134 C. C. A. 287, L. R. A. 1916C, 358. and Shadoan v. C, N. O. & T. 
P. Ry. Co., supra. 

[4] 3. Impeaching Testimony. Plaintiff testified that the officer 
who ejected him was not in uniform (but wore a star), and that he did 
not remember what kind of a hat the officer wore or how otherwise he 
was dressed. He was not sure that he had seen the officer at the trial. 
Défendant complains of the exclusion of ofïered testimony of state- 
ments by plaintiflf that the officer in question wore a Panama hat. The 
testimony makes it fairly certain that there were two, and probably 
three, officers in defendant's employ on the train besides a village mar- 
shal, who, although a passenger, took part in keeping order, The mar- 
shal testified that he wore a Panama hat, but no badge, and that he 
neither took part in nor knew of plaintiff's alleged expérience. One 
other officer testified that he did not put plaintiff off, nor did he know 
of such occurrence. Had there been testimony that none of the officers 
other than the marshal wore Panama hats, the offered testimony might 
hâve had some relevancy. But while defendant's counsel, during plam- 
tiff's cross-examination, announced his ability to make such proof, it 
was never definitely offered. In the absence of such testimony, the 
proposed évidence of impeaching statements was too remote to be of 
value, and was properly rejected. 

[5] 4. The Measure of Damages. Défendant criticizes the admis- 
sion of tables showing plaintiff's life expectancy, together with the in- 
struction that in estimating damages there should be taken into accolant 
plaintiff's "earning capacity, his business, and his expectancy of life." 
The criticisms are not well founded. Plaintiff, who was colored, was 
22 or 23 years old when the injuries were received, and the undisputed 
testimony is that he was previously sound in health and strength, and 
that he was a farmer by occupation. It is undisputed that he suffered 
a compound comminuted fracture of the fémur, resulting in a shorten- 
ing of the leg of about 2V^ inches, that at the time of the trial (a year 
after the in jury) he was still obliged to use crutches, because of the 
pain caused by their nonuse, that he had been unable to do any work 
since the in jury, and that the shortening of the leg was permanent. 
There was no testimony, expressed in dollars, of plaintiff's previous 
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earning capacity, or of its proportionate impa'irment due to the injury. 
The record does not suggest that the lack of évidence in thèse respects 
was called to the trial court's attention, either in connection with the 
motion for directed verdict, or by request to charge, or on motion for 
new trial; but we think the average jury able to form, without direct 
testimony, a fairly accurate estimate of the earning capacity of a f arm- 
er of plaintiff's âge, health, and strength. That such injury to the leg 
impairs to some extfent the earning capacity of a farmer requires no 
expert testimony. The extent of such impairment is necessarily a mat- 
ter of estimate only, and presumably a jury could intelligently déter- 
mine that question without expert testimony. We cite in the margin 
several décisions more or less analogous.^ Mortality tables hâve been 
frequently, and properly, admitted in cases of permanent injury not 
causing death or total disability.^ The size of the verdict ($4,000) does 
not indicate that the jury had an exaggerated idea of plaintiff's loss of 
earning capacity. 

The other criticisms of the proceedings on the trial we find it un- 
necessary to discuss. We hâve considered them ail, and find nothing 
entitling défendant to complain. 

The judgment of tlie District Court is affirmed. 

1 Waters-PIerce OU Co. v. Deselms, 212 U. S. 159, 181, 29 Sup. Ct. 270, 53 
L. Ed. 453; Moran v. Eailway Co., 74 N. H. 500, 69 Atl. 8S4, 124 Am. St Rep. 
994, 19 L. R. A. (N. S.) 920 ; B. & O. S. W. Ry. Co. v. Then, 159 lU. 535, 539, 
42 N. E. 971 ; Blrkett v. Knickerbocker Co., 110 N. Y. 504, 508, 18 N. E. 106 
Ft Worth, etc., Ry. v. Robertson (ïex.) 16 S. W. 1093-1094, 14 L. R. A. 781 
Murray v. Rallway Co., 101 Mo. 236, 240, 13 S. W. 817, 20 Am. St. Rep. 601 
Rosenkranz v. Rallway Co., 108 Mo. 9, 16, 17, 18 S- W. 890, 32 Am. St. Rep. 
588. 

2 See Vicksburg, etc., R. R. Co. v. Putnam, 118 U. S. 545, 554, 7 Sup, Ot 1, 
30 L. Ed. 257 ; Pierce v. Railroad Co., 173 U. S. 1, 10, 19 Sup. Ct. 335, 43 L. 
Ed. 591 ; C. & O. Ry. Co. v. Kelly, 241 U. S. 485, 491, 36 Supt Ct 630, 60 U 
Ed. 1117; Kinney v. Folkerts, 84 MleH. 616, 624, 48 N. W. 283; Wilk v. Black, 
188 Mich. 478, 484, 154 M. W. 561. 
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WILLIAMS et al. v. PEOVIDENT LIFE & TRUST CO., OF PHILADBL- 

PHIA et al. 

(Circuit Court of Appeals, Fourth Circuit May 31, 191Î.) 

No. 1503. 

1. QUIETINQ TiTLK <S=>16 — SflT — KlGHT TO MAINTAIN. 

While equlty bas jurisdlction to set aside as a Cloud upon tltle a con- 
veyance o£ land vold od its face, such a suit cannot be maUitained by 
remalndermen eut of possession, who showed no spécial or exceptlonal 
occasion for invoking the aid of equity, such as that those in possession 
were committlng waste. 

[Ed. Note.— For other cases, see Quleting Title, Cent. Dig. §| 64, 65.] 

2. QUIETINO TiTLB <S=5l(J — SUIT — RlGUT TO MAINTAIN. 

Acts W. Va. 1915, c. 75, provides in substance tbat no conveyance of real 
estate by a husband and wife prlor to February 21, 1891, shall be held 
invalid or insufficlent by reason of any intormality or omission in the 
acknowledgment before a qualified otlicer, while a provlso excepted suits 
then pending and any suit begun within one year atter the passage of 
the act. Long prior to 1891 a married woman, to whom land had been 
couveyed, executed a conveyance of the same in conjunction wlth her hus 
band ; but her acknowledgment was not sufflcient under the then-exlst' 
Ing law, and the deed carried only the husband's llfe estate. Shortly be- 
fore the expiration of the year allowed in the act of 1915, such woman 
and her husband conveyed the property to plaintiffs, who thereupon in- 
stituted suit to set aslde the original conveyance as a cloud on title. Held 
that, as the full considération of the land had been paid, the fact that 
the act of 1915 might subsequently bar such a suit is no ground for al- 
lowing the maintenance of such action during the lifetime of the husband, 
whose llfe estate passed by virtue of the détective conveyance, for, 
though the earlier décisions, holding snch conveyance by the wife invalid, 
might constitute a rule of property, such rule was changed by the above- 
mentioned act. 

[Ed. Note. — For other cases, see Quleting Title, Cent. Dig. |§ 64, 65.] 

3. Removal of Causes i©:x3llO — Fbdekal Courts — Practice — Equitable 

ItiGiiTs Under State Statutes. 

Where a suit to caneel a deed as a cloud on title is removed to a fédéral 
court, the fédéral court is bound to enforce the équitable rights conferred 
by a State statute or to remand the cause; but, in the absence of such 
statute, it is at full liberty to exercise its judgment, uncontrolled by the 
décisions of state tribunals. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. g 246.J 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Suit by W. T. Williams and others against the Provident L,ife & 
Trust Company of Philadelphia and others. From a decree dismissing 
the bill, complainants appeal. Afhrmed. 

Alfred G. Fox, of Bluefield, W. Va., and M. O. Utz, of Welch, W. 
Va. (Litz & Harman, of Welch, W. Va., and Sanders & Crockett, of 
Bluefield, W. Va., on the brief), for appellants. 

Douglas W. Brown, of Huntington, W. Va. (Campbell, Brown & 
Davis, of Huntington, W. Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, District 
Judge. 

®=aFor other cases see same topic & KET-NUMBBR In ail Key-Numberefl Digests & Indexe» 
242 P. — 27 
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KNAPP, Circuit Judge. In October, 1867, George Hatfield and 
wife conveyed to I/jvicey Hatfield, the wife of Anderson Hatfield, a 
tract of land of about 100 acres in Logan (now Mingo) county, W. 
Va. By deed of December 29, 1874, Lovicey Hatfield and her hus- 
band conveyed the land to Polly Hatfield, and thereafter it passed by 
various mesne conveyances to Stuart Wood, who was in possession 
at the time of his death in March, 1914. On May 10, 1915, Lovicey 
Hatfield and her husband executed another deed of the land to the 
plaintiffs, W. T. Williams, D. D. Hatfield, and Lake Hatfield, who 
shortly thereafter brought this suit against tlie heirs and légal repré- 
sentatives of Wood. Their bill of complaint, filed in the state court, 
allèges in substance that the acknowledgment of Lovicey Hatfield to 
the deed of December, 1874, to Polly Hatfield was a nuUity, because 
it did not comply with the requirements of the statute of West Vir- 
ginia in that regard ; that consequently this deed did not convey tlie 
title of Lovicey Hatfield to the land, but only the life estate of her hus- 
band; that ail subséquent grantees, including the défendants, got 
merely the Hfe estate of Anderson Hatfield, the fee remaining in his 
wife for the reason stated; that the deed of May 10, 1915, executed by 
Lovicey Hatfield and her husband, conveyed the fee of the land to 
plaintiffs, subject to the life estate of Anderson Hatfield which de- 
fendants acquired under the will of Stuart Wood ; that Lovicey Hat- 
field and Anderson Hatfield are both living, and therefore plaintiffs 
are not now entitled to possession ; that défendants claim to own the 
land in fee simple, although the deed to Polly Hatfield, under whom 
they hold, was ineffectuai to pass the title of Lovicey Hatfield, be- 
cause her acknowledgment of the same was wholly invalid ; and that 
this deed, and the subséquent deeds under which défendants claim, 
constitute a cloud upon plaintiffs' title which a court of equity should 
remove. 

On the ground of diverse citizenship the cause was removed to the 
District Court for the Southern District of West Virginia, and that 
court upon hearing sustained défendants' motion to dismiss the bill, 
because plaintiffs were not in possession of the land, or entitled to its 
possession during the lifetime of Anderson Hatfield. 

[ 1 ] Under the décisions of the Suprême Court of Appeals of West 
Virginia it may be assumed that the deed of December, 1874, did not 
pass the légal title of Lovicey Hatfield, who then owned the land, be- 
cause of her defective and invalid acknowledgment. McMullen v. 
Eagan, 21 W, Va. 233; Laidley v. Knight, 23 W. Va. 735. It may 
also be assumed, though without conceding it to be a rule of property 
in West Virginia, that equity has jurisdiction in certain cases to set 
aside as a cloud upon title a conveyance of land void upon its face. 
Whitehouse v. Jones, 60 W. Va. 680, 55 S. E. 730, 12 L. R. A. (N. 
S.) 49; Virginia Coal & Iron Co. v. Kelly, 93 Va. 332, 24 S. E. 1020. 
But the gênerai rule is well settled that such a suit can be maintained 
only by a party in actual possession, for the reason that one out of 
possession has ordinarily a complète and adéquate remedy at law. 
Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873. 
The plaintiffs, therefore, who admit the rightful possession of défend- 
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ants during the lifetime of Anderson Hatfield, cannot hâve présent 
relief, unless they show some spécial or exceptional occasion for in- 
voking the aid of equity. Stuart v. Union Pac. R. Co., 178 Fed. 753, 
103 C. C. A. 89. This, it seems to us, they wholly fail to do. On the 
contrary, it appears from the bill of complaint that their légal remedy 
will be available upon the death of Hatfield, and nothing is set up 
which suggests that the rights they may then assert will be impaired or 
lessened, or they be otherwise placed at disadvantage, by anything that 
may happen during the continuance of the life estate. It is not alleged, 
for example, that défendants are committing waste, or dealing with the 
property in such manner as to depreciate its value, or taking any other 
action which will be injurions to the remaindermen. In short, the 
mère fact of an outstanding life estate, which is ail the plaintiffs claim 
in this case, is not of itself a sufficient warrant for the interposition 
of a fédéral court of equity. 

[2] The real contention of plaintiflfs, as we apprehend, and. the 
onJy one that needs to be considered, is based upon an act of the 
Législature of West Virginia, passed in February, 1915 (Acts 1915, 
c. 75), a little less than a year before this suit was brought, which pro- 
vides in substance that no conveyance of real estate by husband and 
wife, prior to February 21, 1891, shall be held invahd or insufficient in 
law or in equity by reason of any informality or omission in the ac- 
knowledgment thereof before a qualified officer. A proviso excepts 
suits then pending and "any suit that may be brought within one year 
after the passage of this act." 

The défendants argue that this statute applies only where the right 
to sue existed at the time or accrued within the year, and therefore 
does not afifect the présent controversy, because the plaintiffs had no 
right of action, légal or équitable, when this suit was commenced. It 
may be that the proviso should be so construed ; but we pass the point 
without opinion, in order to décide the case upon the assumption that 
the statute does apply, that it will operate to def eat any action that may 
be brought after the life tenancy expires, and that consequently the 
plaintiffs will be wholly without remedy if this suit is not sustained. 

Assuming that resuit, we are nevertheless persuaded that the bill 
should be dismissed for obvions lack of equity. It is not alleged that 
Mrs. Hatfield was misled or deceived in any way, or that she was the 
victim of any misrepresentation or overreaching. Neither is it al- 
leged that she did not undertake and intend to convey her entire title 
and interest by the deed she executed, or that she did not receive f ull 
compensation for parting with her property. Indeed, it is not even 
alleged that she did not in fact acknowledge the deed, when examined 
by the magistrate apart from her husband, in complète and exact com- 
pliance with the statute, but merely that the certificate of the magistrate 
is not in the prescribed form, and therefore does not show on its face 
a valid acknowledgment. Yet solely upon the basis of this defective 
certificate, without the prêteuse of any other claim of right, the plain- 
tiffs herein, who got a quitclaim deed from the Hatfields for an undis- 
closed considération in May, 1915, just as the enactment of the pre- 
vious February was to take effect, ask a court of equity to decree that 
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they own the fee of this land, which Mrs. Hatfield sold in good faith 
and was paid for more than 40 years ago, and that they will be entitled 
to its possession as soon as her husband dies. And tfie aid of equity 
is sought at this time, when a life estate prevents an action at law, be- 
cause a récent statute may bar such an action when the Ufe estate 
cornes to an end, although the statute itself déclares in effect that suits 
like this shall be deemed inéquitable. We are constrained to reject a 
plea so palpably technical and unjust. And if it be claimed that for- 
mer décisions of West Virginia courts hâve sustained similar suits, 
and thereby established a rul'e of property which this court should 
observe, the conclusive answer is that the statute in question has 
changed the rule and announced a différent public policy. 

[3] This also meets the suggestion that the bill should not hâve been 
dismissed by the court below, but remanded to the state court, in which 
the suit was brought. It is concededly the duty of a fédéral court, 
in a case like this, to enforce the équitable rights conferred by a state 
statute, or to remand the cause ; but in the absence of such a statute 
a fédéral court of equity is at fuU liberty to exercise its independent 
judgment uncontrolled by the décisions of state tribunals. Mathews 
Slate Co. V. Mathews (C. C.) 148 Fed. 490; Peters v. Equitable Life 
(C. C.) 149 Fed. 290. 

There is no occasion to extend the argument, for the facts alleged 
in the bill carry their own comment. The mère statement of the case 
demonstrates diat it is devoid of merit, and furnishes ample reason 
for the déniai of équitable relief. Whether an action at law can be 
maintained after the death of Anderson Hatfield we are not called 
upon to décide. 

Afïirmed. 



BALTIMORE & O. S. W. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 18, 1917.) 

No. 2959. 

1. Raileoadb <S=»229 — Equipment of Trains — Hattling Cabs fob Repairs. 

Under Act April 14, Ï910, c. 160, § 4, 36 Stat 299 (Comp. St. 1916, § 
8621), providing that any carrier subjeet thereto, using, liauUng, or per- 
mlttlng to be used or hauled, on Its line, any car subjeet thereto, and not 
equipped as provided thereby, shall be Uable to a spedfled penalty, pro- 
vlded that where any car shall hâve been properly equipped, and such. 
equipment shall hâve become détective or Insecure while such car was 
being used by such carrier upon its line of railroad, it may be hauled 
from the place where the equipment was first dlscovered to be détective 
or insecure to the nearest avallable point for repairs, if such movement is 
necessary to make such repairs, the tact that a car being hauled for 
repairs is hauled in connection with cars in commercial use does not take 
such movement of the car out of the proviso. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 743.] 

2. Statctes <S=>228 — Construction — Pkovisos. 

The gênerai rule of statutory construction is that a proviso carvea 
spécial exceptions only out of a gênerai enacting clause, and that those 

®=3For other cases see same topic & KEV-NUMBER in ail Kejr-Numbered Dlgests & Indexes 
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wtio set up any such exception must estàbllsh It as being withln the words 
as well as the reason thereof. 
[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 310.] 

5. Kailroads (S=>229 — Bquipment of Trains — Hauling Cabs fob Rb^pairb. 

The hauling of a car having a drawbar of less than the standard 
height to a point where such defective equlpment may be repalred is not 
wlthin the provlso of Act April 14, 1910, § 4, If the car was Improperly 
equipped before belng put In use; the provlso only applylng If the car 
was properly equipped in the flrst Instance and the equlpment became 
defective while being nsed. 

[Ed. Note. — For other cases, see Rallroads, Cent Dlg. § 743.] 

4. Raileoads <S=229 — Eqtjipmeîit of Tkains — Hauling Cars for Eepairs — 
"Sucii Carrier." 

The hauling of a car having a drawbar of less than the standard height 
to a point where it can he repalred Is not wlthin the provlso of Act 
April 14, 1910, § 4, unless the equlpment became defective while being 
used by the carrier so hauling it, and the provlso does not apply where the 
carrier hauling it recelved the car from a Connecting carrier with de- 
fective equlpment, since "such carrier" is not necessarlly to be re- 
ferred, according to strict grammatical construction, to the last antécéd- 
ent, namely, "any common carrier subject to the act," when the mean- 
Ing of the clause would thereby be Impaired, but plalnly relates to the 
carrier hauling the détective car for repairs. 

[Ed. Note. — For other cases, see Rallroads, Cent Dig. § 743.] 

6. Railiîoads <3=>229 — Connecting Carriers — Duty to Receive Cars. 

No duty rests upon a carrier to accept from a Connecting Une a car 
equipped la violation of Safety Appllance Act March 2, 1893, c 196, 27 
Stat. 531 (Comp. St 1916, §§ 860.3-8612), as supplemented by Act April 
14, 1910. 

[Ed. Note. — For other cases, see Rallroads, Cent Dlg. S 743.] 

6. Railroads <S==>229 — Equipment of Trains — Hauling Cars for Repairs. 

Where a car wlth defective equipment is recelved by a railroad from a 
Connecting carrier In a string or train of cars, the mère incldental han- 
aiing of such car by the recelving carrier refuslng to accept it, in such 
manner as may be necessary to dlseonnect it from the other cars for 
redelivery to the Connecting carrier, and to proceed wlth the use of the 
other cars, is not a hauling of such defective car by the recelving car- 
rier, which would subject it to the penaltles of Act April 14, 1910, § 4. 

[Ed. Note. — For other cases, see Rallroads, Cent Dig. § 743.] 

In Error to tlie District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Action for statutory penalties by the United States against the Bal- 
timore & Ohio Southwestern Railroad Company. Judgment for the 
United States, and défendant brings error. Affirmed. 

George Hoadly, of Cincinnati, Ohio, for plaintiff in error. 
Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, for 
the United States. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This action was brought by the United 
States to recover from the Railroad Company penalties for alleged 

£=3For other caees see same toplc & KEY-NUMBER In ail Key-Numbered Digeste £ Indexes 



422 242 FEDERAL REPORTER 

violations of the Fédéral Safety Appliance Acts. The défendant an- 
swered the first cause of action alleged in the pétition. A demurrer 
to this answer was sustained ; and, the défendant not desiring to plead 
further, judgment was rendered against it for the statutory penalty, 
with costs; which judgment it now seeks to review under its writ of 
error. 

The single question presented is whether, as a matter of law, the 
answer set forth a valid défense to the cause of action alleged. 

The pétition alleged that the défendant, a common carrier engaged 
in interstate commerce by railroad, had, on November 11, 1915, hauled 
over its line, as part of a train engaged in the movement of interstate 
traffic, a freight car having a draw-bar of less than the standard 
height. 

The answer alleged that the défendant received this car on its line 
f rom a Connecting line of railroad ; that immediately on receipt there- 
of, and before it was moved or hauled, the defendant's inspectors dis- 
covered it to be def ective ; that at the place where it was discovered 
to be defective the défendant had no facilities for repairing, and it 
was impossible to repair it ; and that thereupon the défendant hauled 
it to its shop, the nearest place at which it could be repaired; and 
that this was the same hauling which was alleged as the cause of 
action. 

As this defective car was not being hauled alone, but in a train 
in connection with cars commercially used, such movement of the car, 
though for the purpose of repair merely, would clearly hâve created 
absolute liability for the statutory penalty under sections 5 and 6 of 
the original Safety Appliance Act of March 2, 1893, c. 196, 27 St. 531 
(Comp. St. 1916, §§ 8609, 8610), as amended bv section 1 of the Act of 
March 2, 1903, c. 976, 32 St. 943 (Comp. St. 1916, § 8613). See Great 
Northern Railway v. Otos, 239 U. S. 349, 351, 36 Sup. Ct. 124, 60 L. 
Ed. 322 ; Southern Railway v. Snyder (6th Cire.) 187 Fed. 492, 497. 
109 C. C. A. 344 ; Erie Railroad v. United States (6th Cire.) 240 Fed. 
29, 31 ; and Chesapeake Railway v. United States (4th Cire.) 226 Fed. 
683, 686, 141 C. C. A. 439. 

The défendant, however, contends that the hauling of this car to the 
nearest available repair point under the circumstances set forth in 
its answer, brings such movement within the proviso of section 4 of the 
Supplemental Act of April 14, 1910, c. 160, 36 St. 298, and thereby 
relieves it from liability. 

Section 4 of this Act, which suppléments the Act of March 2, 
1893, as amended by the Acts of April 1, 1896, and March 2, 1903, 
provides : 

"That any common carrier subject to this Act using, hauling, or per- 
mitting to be used or hauled on its Une, any car subject to the requlrements 
of this Act not equlpped as provided In this Act, shall be llable to a penalty 
of one hundred dollars for each and every such violation: • » • Provided, 
That where any car shall hâve been properly equipped, as provided In this 
Act and the other Acts mentloned herein, and such equipment shall hâve 
become defective or Insecure whlle such car was being used by such carrier 
upon its line of railroad, such car may be hauled from the place where such 
equipment was flrst discovered to be defective or insecure to the nearest 
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avallable point where such car can be repaired, wltliout Uabllity for the 
penalties imposed • * • If such movement is necessary to make such re- 
pairs and sucli repairs can not be made except at such repair point ; * * * 
and nothlng in this proviso shall be construed to permit the bauling of détec- 
tive cars by means of cbains Instead of draw bars, in revenue traîna or in 
association witli otlier cars that are commerclally used. • ♦ • " 

S'ection S of this supplemental Act further provides: 

"That except that, wlthln the limita specified In the precedlng section of this 
Act, the movement of a car wlth defectlve or Insecure equlpment may be made 
vrtthout Incurring the penalty provlded by the statutes, but shall In ail other 
respects be unlawful, nothing in this Act shall be held or construed to re- 
lleve any eommon carrier" from any of the provisions, Uabllitles or require- 
ments of the Act of 1893, as amended by the Acts of 1896 and 1903 ; "and, 
except as aforesald," ail of the provisions, requlrements and Uabilitles of saUl 
Act of 1893, as so amended, "shall apply to this Act." 

[1] The fact that this car was being hauled for repair in connec- 
tion with cars in commercial use, does not, as heretofore held by 
this court, take such movement out of the proviso of the Act of 1910, 
if otherwise coming within its terms. Erie Railroad v. United States 
(6th Cire.) 240 Fed. supra, at page 32. 

[2] We are of opinion, however, that the movement shown in the 
answer is, for other reasons, not within the terms of the proviso. The 
gênerai rule of statutory construction is that a proviso carves spécial 
exceptions only out of a gênerai enacting clause ; and that those who 
set up any such exception must establish it as being within the words 
as well as the reason thereof. United States v. Dickson, 15 Pet. 141, 
165, 10 L. Ed. 689; Ryan v. Carter, 93 U. S. 78, 83, 23 L. Ed. 807; 
Schlemmer v. Buffalo Railway, 205 U. S. 1, 10, 27 Sup. Ct. 407, 51 
L. Ed. 681; United States v. Trinity Railway (5th Cire.) 211 Fed. 
448, 453, 128 C. C._A. 120. Thus it has been held that as the proviso 
in question relates in terms only to the movement of a car for repair 
after it has been discovered to be defective, it does not relieve the 
carrier from liability for hauling a defective car before the defect 
has been discovered. Chicago Railroad v. United States (8th Cire.) 
211 Fed. 12, 15, 127 C. C. A. 438; United States v. Trinity Railway 
(5th Cire.) 211 Fed. supra, at page 452, 128 C. C. A. 120; Chesapeake 
Railway v. United States (4th Cire.) 226 Fed. supra, at page 686, 141 
C. C. A. 439; United States v. Chesapeake Railway (D. C.) 242 Fed. 
161, per Cochran, J., Safety Appliance Décisions, No. 2980. Further- 
raore, section 5 of the Act of 1910 provides, "with unmistakable itéra- 
tion," that, except within the limits specified in section 4, the move- 
ment of a car with defective equipment "shall in ail other respects 
be unlawful." See Great Northern Railway v. Otos, 239 U. S. supra, 
at page 352, 36 S'up. Ct. 124, 60 L. Ed. 322. 

The def endant's answer does not bring the movement of the car in 
question within the exception contained in the proviso of section 4 of 
the Act of 1910, in two respects: 

[3] 1. It does not aver that the car had been properly equipped 
with a standard draw-bar in the first instance, and that such equip- 
ment had become defective while being used ; and for aught that ap- 
pears, the car may hâve been improperly equipped with a defective 
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draw-bar before being put in use. Plainly, however, under the spécifie 
language of the proviso, the privilège of hauling a defective car for 
repairs is only granted when the car had, in the first instance, been 
properly equipped and thereafter became defective while being used. 
United States v. Trinity Railway (5th Cire.) 211 Fed. supra, at page 
452, 128 C. C. A. 120. 

[4] 2. The answer does not aver that the equipment of the car 
had become defective while it was being used by the défendant upon 
its line of road ; and, on the contrary, it is reasonably inf érable f rom 
the ansv/er that, even if it had been previously properly equipped, it 
had become defective before being delivered to the défendant by the 
Connecting line of railroad, since it is averred that it was discovered to 
be defective immediately upon its receipt from such Connecting line 
of railroad and before it had been used or hauled by the défend- 
ant. 

Section 4 of the Act of 1910 provides, as above shown, that any 
common carrier subject to the Act, using or hauling any car sub- 
ject to its requirements, not equipped as provided, shall be liable to a 
penalty ; provided, that where any car shall hâve been properly equip- 
ped, as provided, "and such equipment shall become defective or in- 
secure while such car was being used by such carrier upon its line of 
railroad," such car may be hauled for repairs from the place where 
such equipment was first discovered to be defective to the nearest avail- 
able repair point, without penalty. 

We are of opinion that the necessary effect of the clause, "and such 
equipment shall hâve become defective or insecure while such car is 
being used by such carrier upon its line of railroad," as used in this 
proviso, is to limit the right of hauling a defective car for repairs, 
without penalty, to the carrier upon whose line of railroad the car 
was being used when the equipment became defective. This was the 
construction given in United States v. Trinity Railroad (5th Cire.) 211 
Fed. supra, at page 452, 128 C. C. A. 120, in which it was incidentally 
said that the défendant could not bring itself under the proviso unless 
the évidence showed, among other things, that the car "became de- 
fective while being used on the line of railroad of défendant." And 
in this connection it is to be noted that in Erie Railroad v. United 
States (6th Cire.) 240 Fed. supra, at page 30, it was specifically pointed 
out, in a foot-note to the opinion, that the record "did not require the 
conclusion that the cars had become defective before they came to be 
used by défendant on its line." The'^'^relative phrase "such carrier," 
as used in this clause, is not necessarily to be referred, as the défend- 
ant insists, according to strict grammatical construction, to the last 
antécédent, namely, any common carrier subject to the Act, when the 
meaning of the clause would thereby be impaired. Summerman v. 
Knowles, 33 N. J. Law, 202, 205. And when this phrase is read in 
the light of the entire context, we are of opinion that it plainly relates 
to the carrier hauling the defective car for repairs; and that hence, 
under the express limitation contained in this clause, a defective car 
can not be hauled for repairs, without liability for the statutory pen- 
alty, except by the carrier upon whose line it became defective while 
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being used. This construction is not only required by the language 
of the proviso, but is in strict harmony with the reason and purpose 
of the Safety Appliance Acts, and the intention of Congress, emphat- 
ically expressed in section 5 of ' the Act, that ail movements of détec- 
tive cars not specified in the proviso of section 4 shall be unlawful. 
The effect of such construction is undoubtedly to prohibit a carrier 
from hauling for repairs over its own line a defective car which has 
been delivered by a Connecting carrier in interchange; and to avoid 
liability for hauling on its own Unes a defective car thus received, it 
becomes necessary, as a practical matter, for a carrier to which a car 
subject to the provisions of the Safety Appliance Act has been deliv- 
ered by a Connecting carrier, to inspect it at the interchange point 
before accepting it, and if found to be defective, to refuse to accept 
it from the Connecting carrier or to use or haul it upon its own line 
for the purpose of repairs or otherwise. Such construction, empha- 
sizing the necessity for vigilant examination of cars at interchange 
points and placing the responsibility for repairs upon the carrier upon 
whose line they became defective, is, as we view it, in its tendency 
to prevent the interchange of defective cars, in direct furtherance of the 
remédiai and humanitarian purposes of the Safety Appliance Acts. 

Pennsylvania Co. v. United States (6th Cire.) 241 Fed. 824, C. C. 

A. , May 8, 1917 ; Gray v, Louisville Railroad (D. C.) 197 Fed. 874, 

876. 

[5] We find nothing either in the Safety Appliance Acts or in any 
rule of the common law, which requirés a carrier to accept from 
a Connecting line a car equipped in violation of the Safety Appliance 
Act; and we are of opinion that it is both the right and duty of a 
carrier to refuse to accept such defective car in interchange when 
such acceptance would necessarily involve its own use of such car in 
violation of thèse Acts, Clearly no contrary inference can be drawn, 
by necessary implication from the provision of section 3 of the Act of 
March 2, 1893, authorizing a carrier to refuse to receive from a Con- 
necting line cars not equipped sufficiently with such power or hand 
brakes as would work with the brakes in use on its own cars; this be- 
ing a right which the carrier would not otherwise hâve had, as the Act 
did not prohibit ipso facto the use of such cars, but merely the running 
of a train not containing a sufficient number of cars equipped with 
power or train brakes to enable the engineer to control its speed. 

[6] We add that, in our opinion, in case a defective car is received 
from a Connecting carrier in a string or train of cars, the mère inci- 
dental handling of such car by the receiving carrier, refusing to ac- 
cept it, in such manner as may be necessary to disconnect it from the 
other cars for redelivery to the Connecting carrier and to proceed 
with the use of the other cars, would not be a use or hauling of such 
defective car by the receiving carrier which would subject it to the 
penalties of the Act ; such incidental handling of the car not being in 
contravention of the purposes of the Act, but a necessary step in fur- 
therance thereof. 

For thèse reasons, as the defendant's answer did not aver that the 
car in question had been properly equipped in the first instance and had 
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become defective while in use on tbe defendant's lîne of railroad, 
we conclude that it did not state a valid défense to tiie first cause of 
action alleged in the pétition; that hence the court below properly 
sustained the demurrer thereto and rendered judgment against the 
défendant upon such cause of action; and its judgment will accord- 
ingly be affirmed. 



WINSLOW V. STAAB et aL 
(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 
No. 171. 

1. Judgment «©=9341 — SœmNO Aside — ^Adthobitt Dueino the Teem. 

As a gênerai rule, -ail Judgments or other orders of courts are under 
the control of the court which pronounces them durlng the term at 
which they are rendered or entered of record, and durlng that perlod may 
be set aslde, vacated, modifled, or annulled by that court. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 667.] 

2. Jttdgment <g=a342(l) — Setting Aside — Authobitt Afteb Teem. 

It is the gênerai rule that after the term has expired ail final Judg- 
ments and decrees pass beyond the control of the court, unless steps were 
taken during the term to set aside, modlfy or correct them. 

CBd. Note. — For other cases, see Judgment, Cent. Dlg. § 668.] 

3. Equity iS=5430(1) — Vacating Decbees — Poweb of Couet. 

As a gênerai rule, the control of a court of equity over Its decrees 
continues throughout the term at which they are entered; but after 
the expiration of the term no power ordlnarlly exlsts to make a suo- 
stantial change, except by a blU of review. 

[Ed. Note.— For other cases, see Bqulty, Cent Dlg. §§ 1034-1040, 1047,] 

4. Bquitt ®=s>430(1) — Vacating Decbees — Poweb of Couet. 

Where, In a suit to set aside two alleged fraudulent conveyances by a 
bankrupt, a decree was entered dlsmlsslng the blll as to the earller con- 
veyance on defendant's représentation that the equity In the property 
covered by the subséquent conveyance, at the time of the first conveyance, 
was sufBdent to pay the then exlsting credltors, of the bankrupt and 
thereafter defendant's counsel moved to set aside a decree for plalntlfE 
as to the second conveyance on the ground that title to the property was 
In the bankrupt and his wlfe as tenants by the entlrety, the court had 
authorlty to set aslde the decree dlsmlsslng the blll as to the first con- 
veyance though the term at which It was entered had expired, as It was 
obtained by mlsrepresentatlon. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. S§ 1034r-1040, 1047.1 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit by Francis A Winslow, as trustée in bankruptcy of Frederick 
Staab against Amy T. Staab and others. From an order (233 Fed. 305) 
setting aside two decrees and ordering new trials, the défendant named 
appeals. Affirmed. 

The facts are as folio ws: On May 15, 1913, Frederick H. Staab, a résident 
of the City of Mt Vernon, in the state of New York, transferred to hls daugh- 
ter, Ainy T. Staab, a pièce of real estate sltuate on Cottage avenue in Mt. 
Vernon, which for convenlence hereinafter is referred to as the "home prop- 
erty." In July of the same year Staab transferred to another daughter Effie 

®=i»For other cases see same topic & KBY-NXJMBBR tn ail Key-Numbered Dlgests & Indexes 
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O. Staab, property sîtuate on South Fourth avenue In Mt. Vernon, and whlch 
for convenience hereinafter is referred to as the "business property." In the 
year foUowlng, In June, 1914, Staab was duly adjudicated a bankrupt in the 
District Court of the United States for the Southern District of New York. 

After the flrst meeting of credltors had been called and the trustée elected, a 
bill in equity was flled in the District Court for the Southern District of New 
York, for the purpose of settlng aslde and declarlng fraudulent as against 
credltors the transfers of the properties to whlch référence bas heretofore 
been made. The two actions were tried as one. The défendants ofEered no 
évidence, but rested upon the testimony and exhiUits presented by the 
trustée. The bill, whlch sought to set aslde the transter of the home property 
to Amy T. Staab, was dismissed, for the sole reason that It was represented 
that there was sufflclent equity In the business property existing at the time 
the home property was transferred to pay the then existing credltors of the 
bankrupt, and a decree dismissing the bill was entered on December 29, 1915. 
As respects the bill relating to the business property the District Judge re- 
served his opinion untll March 29, 1916. In the opinion whlch he then filed 
he concluded that the conveyance was in fact fraudulently made, without 
adéquate considération, and should be set aslde as prayed, and a decree to 
that effect was accordingly entered. 

The soliciter for the appellant then moved for an order settlng aslde this 
decree for hhe reason, as he alleged, that he had then learned for the flrst 
time that the title to the business property was in the bankrupt and his wife, 
Thusnelda Staab, as tenants by the entirety, and not in the bankrupt as 
owner in fee. This fact it was claimed the soliciter and his clients had sud- 
denly discovered a few days before the maklng of the motion, flve months 
after the conclusion of the trial, whlch had ended on November. 1915. When 
this motion was heard, the counsel for the trustée pointed out that, inasmucn 
as both of thèse actions were trled as one, and inasmuch as the sole reason for 
dismissing the complaint in regard to the home property was based upon the 
fact that It was represented to the judge by the soUcitor for the bankrupt and 
his daughters that there was sufflclent equity in the business property to pay 
the then existing credltors, and that as it suddenly appeared now that this 
was not the fact, If the decree was to be set aslde as to the business property, 
justice required that the decree should also be set aslde whlch dismissed the 
bill as to the home property. 

The District Judge acquiesced in the above vlew, and set aslde the two 
decrees, and ordered new trials. From this Amy T. Staab bas appealed. 

Milo J. White, of Mt. Vernon, N. Y., for appellant. 
Yankauer & Davidson, of New York City (I. Maurice Wormser, of 
New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question presented is whether a court of eqviity has the power to set 
aside a decree after the term has expired, where the decree was ob- 
tained by a misrepresentation made to the court at the time the decree 
was obtained. In this case the trial judge has set aside a decree after 
the expiration of the term and has ordered a new trial. 

[1,2] The gênerai rule is undoubted. It is that ail judgments, de- 
crees, or other orders of courts are under the control of the court 
which pronounces them during the term at which they are rendered or 
entered of record, and during that period they may be set aside,. vacat- 
ed, modified, or annulled by that court. But after the term has ex- 
pired ail final judgments and decrees pass beyond its control, unless 
steps were taken during the term to set aside, modify, or correct them. 
If errors exist, they must then be corrected by writ of error or aippeal 



428 242 FEDERAL REPORTEE 

in a court authorîzed by law to review the décision. Bronson v. Schul- 
ten, 104 U. S. 410, 26 L. Ed. 797; Phillips v. Negley, 117 U. S. 665, 
6 Sup. Ct. 901, 29 L. Ed. 1013 (1886). There are certain exceptions 
to the gênerai rule. Thèse are pointed out in an opinion by Mr. Jus- 
tice Hughes in United States v. Mayer, 235 U. S. 55, 35 Sup. Ct. 16, 
59 L. Ed. 129 (1914). In that opinion the court confined its attention 
to the power of courts of common law to alter or set aside a final judg- 
ment after the term, 5tating that "we are not hère concerned with the 
spécial grounds upon which courts of equity afford relief.". 

[3] But we are now concerned with the powers of a court of equity 
over decrees, and the gênerai rule in such cases is that the control of 
the court over its decrees continues throughout the term at which they 
are entered. Henderson v. Carbondale Coal, etc., Co., 140 U. S. 25, 11 
Sup. Ct. 691, 35 L. Ed. 332 (1891); Doss v. Tyack, 14 How. (55 
U. S.) 297, 14 L. Ed. 428 (1852). But after the expiration of the 
term no power ordinarily exists in the court to make a substantial 
change, except by bill of review. Cameron v. McRoberts, 3 Wheat. 
591, 4 L. Ed. 467 (1818) ; State v. Bank of Commerce, 96 Tenn. 591, 
36 S- W. 719. The technical rule of the English courts is that it is 
the enrollment of the decree which places it beyond the control of the 
court. Daniell's Chancery Practice, 682. This, however, is usually 
worked out by treating the decree as enrolled at the end of the term. 
See 16 Cyc. 474. After enrollment it bas been held that a decree can 
be amended to insert matter inadvertently omitted. Jarman v Wiswall, 
24 N. J. Eq. 68; Sprague v. Jones, 9 Paige (N. Y.) 395 ; Oliver Finnie 
Grocery Co. v. Bodenheimer, 77 Miss. 415, 27 South. 613. And so it 
has been held that the enrollment itself may be vacated for irregularity 
in obtaining it. Barry v. Barry, 1 Md. Ch. 20; Pickett v. Loggon, 5 
Vesey, Jr., 702. It has been held that a decree may be amended after 
enrollment and may be vacated by consent. Allen v. Allen, 48 S. C. 
566, 26 S. E. 786. And it has also been decided that it may be vacated 
for false représentation in inducing the judge to sign it. U. S. ex rel. 
Fisher v. Williams, 67 Fed. 384, 14 C. C. A. 440 (1895). In U. S. ex 
rel. Fisher v. Williams the Circuit Court of Appeals in the Eighth Cir- 
cuit held that a fédéral Circuit Court had power to set aside after as 
well as before the end of the term a final decree which the judge had 
been induced to enter by false représentations as to its character and 
which he did not intend to enter. The court in that case said : 

"It may be conceded that If the decree had been expressed In terms which 
were known to the judge when he entered it, and he had merely mlsconceived 
the Import or légal efifect of the language employed, then the mistake would 
hâve been one of law — an error of judgment— such as no court can correct, 
on a mère motion, after the lapse of the term, by modifying the erroneous 
judgment, or by setting the same aside. But such was not the case. The 
respondent did not read the proposed decree. He relled on the statement of 
counsel who had prepared it that it was an interlocutory order, and on that 
représentation it was allowed to be spread upon the records of the court. 
Tlie judge aeted under a mistake of fact ; bis .ludgment was not invoked, and 
was not exercised, with respect to any of the terms or provisions of the 
alleged decree, and for that reason it was not, in any proper sensé, a judicial 
act We think, therefore, that on the state of facts disclosed by the return 
the respondent did not exceed hls powers in vacating the final decree at the 
October term, 1893, when hls attention was called to the character of that 
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decree. We are of the opinion tliat when, by a mlstake of the judge, In- 
duced by erroneous statements of counsel, a decree bas been entered of record, 
which the judge did not examine or approve, and did intend to enter, such 
decree may be set aside, on motion, after as well as before the expiration of 
the term. We can concelve of no reason why the parties to a suit, or the 
court, for that matter, should be bound to any greater extent by a decree of 
that kind than by a Judgment or decree erroneously entered In conséquence 
of a mistake of the elerk as to the charaeter of a judgment directed to be 
entered. In both cases the record is affected with the same vice, in that it Is 
made to bear witness to judicial action that was never in fact taken. It is 
well settled that the record of a court may be corrected at any time, from 
memoranda made by the judge, or even by the personal recollection of the 
judge, when, through a misprlsion of the clerk, it falls to speak the truth, or 
to speak the whole truth. Bank v. Perry (decided by thls court at the 
présent term) 66 Fed. 887 [14 C. C. A. 273]. And we are not aware of any 
substantial reason why the same rule should not be applied to the correction 
of errors in a record that were occasloned by a mistake of the court or judge, 
when they are of the charaeter described in the case at bar. We are unwlU- 
ing to concède that a litigant must resort to an original bill, or to a bill of 
review, for the i5urpose of avoiding a decree whicli a court was induced to 
spread of record on the last day of the term, without reading it, by reason of 
an erroneous statement made by counsel as to the charaeter of the decree." 

In the instant case the judge knew the contents of the decree he sigu- 
ed and the légal effect of the language employed. But he was induced 
to sign it by a misrepresentâtion of fact made to him by counsel, and 
if the fact had not been so represented he would never hâve entered the 
decree. We cannot see why he should be bound by such a decree to 
any greater extent than he would hâve been bound if the contents of 
the decree had been misrepresented to him. 

The case of White v. Tommey, 4 H. L,. C. 313, decided in the House 
of Lords in 1853 throws light upon the question now under considéra- 
tion. The facts were as follows: A decree in chancery was enrolled in 
1835, and a pétition for leave to appeal against it was presented in 
1839 and refused ; the time for appealing having expired. A bill of 
review was filed in 1844, and a demurrer to that bill was allowed. The 
order allowing the demurrer was appealed against in 1846 and the ap- 
peal dismissed. In 1847 there was a gênerai dismissal of the appeal. 
In 1848 there was a pétition to appeal against the original decree and 
in the pétition it was stated "that it appeared by the order of July, 1847, 
that the decree of January, 1835, had not been complained of, and 
therefore that their lordships had not made any déclaration with re- 
spect to it," and that the said decree had never been adjudicated upon 
by their lordships. Accordingly leave was given to include in the ap- 
peal the decree of 1835. The appeal was heard ex parte, and in June, 
1850, the decree was reversed. The House of Lords held that, as this 
reversai had been obtained by suppression and misrepresentâtion, the 
order should be discharged which gave leave to appeal against the de- 
cree of 1835 and the order which had reversed that decree. The Lord 
Chancellor, after stating the facts, said : 

"Now eomes the Important question — what ought your lordships to do in 
this State of things? It was pressed very strongly on the part of Tommey by 
his counsel, that your lordships in truth hâve no jurisdietlon, that after a mat- 
ter has once been heard and adjudicated upon in thls ultimate court of appeal, 
there is an end of it, that there must be an end somewhere, and that if it 
can be said that the trustées can be heard now to come, and call In question 



430 242 FEDHIRAL EEPOETBK 

the decree of 1850, what Is to prevent Mr. Tommey coming afterwards, lu 
1860, and praying your lordships to reconslder It again, and so toties quotles 
to the very end of timeî That Is undoubtedly an argument entitled to tùe 
greatest weight. * • » Several authorltles were reterred to. In whlcli it 
had been stated by Lord Eldon and other leamed judges that a case once 
dedded hère between A. and B. Is, as against A. and B., conclusively and 
forever declded, and that nothlng but an act of Parllament can afterwards 
alter the décision. I thlnk that l3 so ; but then it apjjears to me that the 
matter was flnally settled against Mr. Tommey either in 1839 or in 1847, and 
that brlngs me to Observe upon the qualification whlch is Introduced by Lord 
Eldon on this subject, whlch bas a material bearlng upon the présent case. 
Although in any question declded by thls House upon appeal the matter is 
finally settled between the litigant parties, it is always subject to this con- 
dition: That if one party bas, by any mlsrepresentatlon — I will not put it so 
high as to say by fraud, for I do not wish to use harsh terms — but, if by mis- 
représentation, inadvertently (if you will) introduced, a party bas led the 
House into an error, bas led it to suppose that soniething is going on Irregu- 
larly, ail the commonest principles of Justice compel thls House, as they must 
compel any other tribunal, to interfère to prevent its own décisions from belng 
made the machinery for effecting a fraud or the machinery for effecting that 
whlch, if not done per Incuriam, would hâve been a fraud. • * • What 
is the relief, then, whlch your Lordships in your wlsdom ought to think fit 
to grant to the parties? Evidently to put them in precisely the same position 
as that in whlch they were before that erroneous order was made (behlnd 
their backs), giving leave to Tommey to présent the appeal whlch bas led to 
ail the difflculty. • » • i shall move your Lordships to discharge those 
orders, and to direct that the Court of Chancery in Ireland should deal wlth 
the case remitted back to it by the order of 1850 in such a way as may be 
,iust, having regard to the fact that the several orders aforesaid bave been 
discharged." 

The effect of fraud inducing the signing of one paper believing it 
to be another is to make the paper signed absolutely void. Where, 
however, a paper is signed with full knowledge of its contents, and 
the fraud relates to a misrepresentation of extrinsic facts which in- 
duced the signing, the instrument signed is not void, but voidable. In 
Fisher v. Simon the fraud related to the contents of the decree, and 
that made it not voidable, but void. While in the case in the House 
of Lords the misrepresentation was not as to the contents of the or- 
ders, but as to the extrinsic facts which led to the making of the orders 
which had been entered, and which the House set aside. The power 
îo vacate and set aside was held to exist in both cases. As the Lord 
Chancellor declared: 

"Ail the commonest principles of Justice compel thls House, as they must 
compel any other tribunal, to Interfère to prevent its own décisions from belng 
made the machinery for effecting a fraud, or the machinery for effecting 
that which, If not done per incuriam, would bave been a fraud." 

Courts of equity hâve interfered even to restrain proceedings at law 
whenever through fraud, accident, or mistake one of the parties in a 
suit at law has obtained, or is likely to obtain, an unfair advantage over 
the other, so as to make the légal proceedings an instrument of injus- 
tice. That jurisdiction it has exercised at any stage of the proceedings. 
It has in the exercise of that jurisdiction issued injunctions tô stay tri- 
al, and after verdict to stay judgment, and after judgment to stay exé- 
cution, and after exécution to stay the money in the hands of the sher- 
ifî, if it was a case of fieri facias, or to stay the delivery of posses- 
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sion. See Bispham's Equity (8th Ed.) § 407, and cases there cited. 
And in Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 
870 (1891), the Suprême Court states the law as f ollows : 

"While, as a gênerai rule, a défense cannot be set up in equity whlch has 
been fully and falrly trled at law, and although, In vlew of the large powers 
now exercised by courts of law over thelr judgments, a court of tbe United 
States, sitting in equity, wlU not assume to control sueh 5'<ï(lgnients for the 
purpose slmply of giving a new trial, it is the settled doctrine that 'any 
faet which clearly proves it to be agalnst conscience to exécute a Judgment, 
and of whlch the injured party could not hâve avalled hlmself in a court of 
law, or of which he mlght hâve avalled hlmself at law, but was prevented by 
fraud or accident, unmlxed wlth any fault or négligence in hlmself or his 
agents, wlU Justify an application to a court of chancery.' " 

[4] A court which can protect against a judgment obtained at law 
by fraud, accident, or mistake is not powerless to relieve from a decree 
so obtained. The only question is whether the trustée is to file a bill 
to set the decree aside, or whether the court has the power to set it 
aside without the fîling of a bill. We think the court has inhérent pow- 
er under the circumstances disclosed by this record to take the action 
that was taken in this case. The counsel who innocently made the 
misrepresentation was before the court asking to hâve the decree set 
aside in one of the actions (the two actions had been tried together be- 
ing corelated) and basing his application on the former misrepresenta- 
tion which he had made and which induced the decree in the other ac- 
tion. The District Judge thereupon set aside the decree in both ac- 
tions and ordered new trials. In doing so he did not exceed his right. 

We are asked not only to affirm the order, but also to direct that a 
decree be entered in favor of the trustée, setting aside the transfer 
by the bankrupt to his daughter Amy. We think the proper relief is 
simply to affirm the decree the District Judge has entered. 

Decree afSrmed. 
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(Circuit Court of Appeals, Fifth Circuit April 26, 1917.) 

No. 3004. 

Admiealty ©=34 — Suit Against Vessel — Iiaches. 

A party havlng a cause of action against a shlp should not be penalized 
for undertaklng to settle his clalm amlcably, and a libelant wlU not be 
held barred by lâches, where at the only tlme the vessel came within the 
jurlsdlction, prlor to the one when the llbel was filed, which was known, 
or could hâve been known by the exercise of reasonable diligence, by him 
or his counsel, they were awaiting an answer to a letter presentlng his 
clalm, but the vessel left port the next day without answering. 

[Eid. Note. — For other cases, see Admlralty, Cent. Dig. §§ 31&-321.] 

Shipping <S=>86(2) — Liability of Vessel — Injuet to Stevedobe. 

Evidence considered, and held to sustain the allégations of a Ubel that 
respondent shlp, which he was asslsting to load ae a longshoreman, had 
no ladder in No. 1 hold, where he and others were dlrected to work, but 
that it was necessary to go down by stepplng on shlfting boards placed 
there by the shlp, one of whlch turned, causing hlm to fall and receive 
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Injuries ; and such évidence helô to entitle him to recorer on the ground 
ot the négligence of the shlp In falUng to provide a ladder. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 356, 357.] 

Appeal from the District Court of the United States for the East- 
em District of Louisiana; Rufus E. Foster, Judge. 

Suit in admiralty by Frank Howard against the steamship Alabama, 
as to which Holdt & Isaachsen were claimants, and others. Decree for 
respondents, and libelant appeals. Reversed. 

Richard B. Montgomery, of New Orléans, La., for appellant. 
William Grant and William B. Grant, both of New Orléans, La., for 
appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. Appellant, Frank Howard, libeled the 
steamship Alabama for personal injuries. The libel charges that libel- 
ant was engaged as a stevedore in loading the steamship at New Or- 
léans; that he started to go down into hatch No. 1, to prépare for 
work therein; that there was no ladder descending into this hatch,. 
but there was a handhold just below the deck, and below the hand- 
hold uneven ends of boards, jutting out from the partition running 
lengthwise through the middle of the ship; that this was the usual, 
and customary way held out by the owners and masters of the vessel 
for stevedores to go into the hold, and the one which they had to use. 
It is further alleged that on this morning, when libelant started to go 
down into the hatch for the first time, the protruding planks, without 
any fault or négligence on his part, twisted and gave way, the libelant 
f alling to the bottom of the hold, some 20 feet, breaking his arm and 
being otherwise injured and bruised. 

[1] The accident occurred August,8, 1906. The libel was filed De- 
cember 17, 1913. Notwithstanding the long period intervening, libel- 
ant is not chargeable with lâches. Immediately after the accident 
he was taken to the Charity Hospital. As soon as he could get out, 
in October, 1906, he employed an attorney. The attorney, under- 
standing that the ship belonged to, or had been chartered by, the United 
Fruit Company, wrote a letter to the ship, care of that company. 
Not receiving a reply, and having learned that the vessel would be in 
the port of New Orléans on November 13, 1906, he again wrote, noti- 
fying the ship of the claim, and asking for a settlement. The vessel 
came into port on that day, and did not leave until the next day. No 
reply to this letter was received. After the accident the vessel arrived 
at the port of New Orléans and departed as follows: Arrived Sep- 
tember 30, 1906, departed October 2d ; arrived October 16th, departed 
October r7th ; arrived November 13th, departed November 14th. In 
the years 1907, 1908, 1909, and 1910 she was not in port. On May 6, 

1911, she arrived and departed on May 8th; May 24, 1911, she ar- 
rived, and departed on May 25th. She was not in New Orléans in 

1912. She arrived in port on December 16, 1913, and she was libeled 
on December 17, 1913. The dates are from the journal of the Ala- 
bama. The records of the treasurer's department at New Orléans 
show the arrivai and departure of the vessel; October 1, 1906; Octo- 
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ber 16, 1906; May 6, 1911, and May 24, 1911. The publication in the 
Times-Democrat of the arrivai September 30, 1906, was October 1, 
1906, the day of the departure. There was no publication of the ar- 
rivai October 16, 1906. The arrivai of November 13, 1906, was publish- 
ed the same day. The arrivai of May 6, 1911, and departure May 8, 
1911, were not published in the Times-Democrat. The arrivai of May 
24, 1911, was published only once, on A^Iay 24th. Of the arrivais aft- 
er November 13, 1906, until December 16, 1913, neither libelant nor hi? 
attorney had knowledge until after the departures. 

The libel could hâve been filed November 13, 1906. Instead of tak- 
ing this action, libelant's attorney wrote a letter, setting up the facts 
as they hâve been proved. There was no subséquent opportunity until 
the ship was libeled in 1913. A party with a cause of action against 
a ship should not be penalized for undertaking to settle his claim 
amicably. It is suggested that the delay has been detrimental to re- 
spondents in the matter of procuring witnesses. Doubtless the neces- 
sary facts could hâve been easily ascertained, and the necessary wit- 
nesses easily procured, at the time the vessel received the letter stating 
the claim. A httle regard at that time for the rights of others, and a 
little courtesy to one representing those rights, would probably hâve 
been profitable. 

[2] Under the facts as developed, libelant is entitled to recover, 
if hold No. 1 was not equipped with a ladder, and if his allégations as 
to the character of the equipment provided by the ship for descending 
into the hold are true. The trial judge refers to the testimony of libel- 
ant and two other stevedores, to the effect that the hatch was not equip- 
ped with the usual ladder, and says : 

"As against thls is the testimony of Eaton, who was foreman of the long- 
shoremen at the time the accident occurred ; and he says that the hatch was 
equipped with a ladder, and that he used it several tlmes in golng In and eut 
of the hold." 

And it is suggested that: 

"Under the circumstances, partlcularly as It agrées with the probabilitles 
of the case, the positive testimony of Eaton that the hatch was equipped 
with a ladder is sutticient to ofEset the testimony of the other witnesses to 
the contrary." 

Excerpts from the testimony of the witnesses should carry convic- 
tion of the truth of libelant's allégations as to this matter. Libelant 
testified as foUows: 

"The day before that we had worked in No. 2 [hold]. We flUed the lower 
hold, and we were ordered to No. 1 hatch, and I went down to change my 
clothes for work, and, in going down, the hatch had no ladders, but only had 
one handhold, and then you had to go down on the shlfting boards, and me 
shifting boards gave way with me, and I lost my balance and down I went. 
Q. You say there was no ladder in that hold? A. There was no ladder in 
that hatch at ail. You had to work your way down on the shifting boards. 
Q. What do you call the shifting boards? A. Just like there was two stan- 
chions hère, and the boards were in between, you know. Q. The boards wére 
in between the two stanchions? A. Yes, sir. Now the same was In No. 2, In 
the lower hold, but they were stationary ; they dldn't glve ; they stayed 
right there, and I went down ail right, but never being in No. 1 before, I 
thought it was ail right too, but when I started down it gave way with me, 

242 F.— 28 
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and I lost my balance and down I went. Q. Was there any other way to go 
down Into that hatchî A. That was the only way you could go down into 
the ship In that hatch. • * * Q. Dld everybody go down that wayV 
A. That was the only way to go down. • • ♦ Q. Now, who ordered you 
to go down into that hold that dayî A. The foreman, Jack Eaton; he waa 
Mr. Legeai's foreman at that tlme — Jack Eaton. Q. Was there any other 
way to go down Into the bottom of that shlpî A. There was no other 
way, but that way. There was no othei^ way to go down in No. 1 hold, but 
the way I went; that was the only way to go down in the ship. Q. What 
means of getting down were there in hatch No. 2? A. Hatch No. 2 had ladders 
on the upper deck, but In the lower hold you had to go down on shifting boards, 
the same way; but they were stationary, they did not glve with you, and 
I went down there ail rlght. They had ladders In No. 2 on the upper deck, 
but In the lower hold they had no ladders at ail in No, 2. Q. But in No. 1 
hatch they had no ladders at ail on either deck? A. No, sir; there were no 
ladders at ail ; there was only a handhold, and you had to work your way 
down on shifting boards." 

Cross-examined by Mr. Grant, libelant was asked the question : 

"Had you ever been down a ladder like this before? A, There was no 
ladder there. * • • Q. Dld they bave a ladder on the upper deck in No. 1 V 
A. No, sir. Q. How did the rest of thèse men go downî A. They went right 
down the same way I dld." 

Edward Gaither testified : 

"Q. What means did they bave for the workmen to get down in No. 1 
hatch? A. They didn't bave any at ail, hardly but one step. Q. What do you 
mean by ooe step? A, The one you first put your foot on as you go over 
the hatch. Q. And after that? A. After you go down on that pièce — get your 
foot on that pièce — you hold to the eombing of the hatch, that is, the top of 
the hatch, and then you would teel your way down with your foot for the 
running board. * * • Q. What do you call the running board? A, It is 
the boards that run right on through ; and I suppose where he put bis foot on 
tumed with him, and that made him fall. Q. Do the running boards extend 
out in the hold? A. Yes, sir; they extend far enough for you to put your 
foot on them. Some of them do and some of them do not. Q. Was there any 
other way provided for tbe men to go down in that hatch? A. No, sir; 
there was no other way. ♦ • • " 

The testimony of Octave Lucien was given April 25, 1916: 

"Q. What happened at that time? A. Well, Frank, he was going down 
in the ship at hatch No. 1, and he was going down on a batten, slats that 
vun across — going down on the slats, and the whole slats gave way with him, 
and he dropped on right down in the hold and broke his arm. Q. Where 
were you at that tlme? A. I was standing right at the comblng, waiting to 
go down myself. • • • Q. Was there any other way of going down that 
ship except in the way he went down? A. No, sir; there was no way at ail. 
* * * Q. Was there any other way of getting dowii in the hold of that 
ship? A. I did not see any other way, but to go down on thoae boards." 

Thèse witnesses testified that the foreman was Jack Eaton, and 
that he was dead. They also testified that they had worked the pre- 
vious day in hold No. 2, and that no loading up to that time had been 
donc in hold No. 1. The only testimony which in any way conflicted 
with the testimony of the three stevedores was that of Henry W. 
Eaton, who testified on November 30, 1914, more than eight years after 
the accident : 

"Q. Were you working out on the river front at that time? A. Yes, sir. 
Q. What was your business out there? A. I think I was foreman for Mr. 
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Legeal. I had been foreman, off and on, for Mr. Legeal ; but at that time I 
thinli I was the regular foreman. Q. For Mr. LegeaiV A. Yes, sir. Q. Are 
you a brother of Jack Eaton 7 A. Yes, sir. Q. Mr. Legeal was the stevedore 
who had the contra et for unloading thls ship, was he notï A. He was loadlng 
at the time, but I was not foreman of the Alabama. My brother was foreman 
at that time of the Alabama. • * • Q. Are you familiar with the Ala- 
bama? A. ïes, sir. Q. Do you know whether she bas any long ladders to go 
down In this hold or not? A. Yes, sir. Q. Dld she hâve at that time? A. 
Yes, sir. Q. Were there means of entrance into the holds besides this ladderï 
A. No, sir ; if they had I did not see it. Every time I weat down or up, I 
went up and down the ladders." 

Cross-examined : 

"Q. How often did you work on the Alabama? A. I worked on her pretty 
often when she was lying hère. Q. How often? A. It is so long ago that I 
could not say, but nearly every other trip she came in. Q. Every other trip 
she came in ? A. Very near that. Q. Oan you specif y any one time that you 
worked on her. You do not recollect? A. No, sir, I could not without getting 
the pay roll or something like that ; but I do not think you can get that, It has 
been so long ago." 

Eaton was not the foreman in charge of , the loading of the Alabama 
at the time of the accident. When he was asked, "Do you know 
whether she had any ladder to go down in this hold or not ?" and an- 
swered, "Yes, sir," no question had been asked indicating any par- 
ticular hold. The gênerai answers of acquiescence, given by him eight 
years after the accident occurred, amount to Httle more than a state- 
ment to the efïect that ships usually hâve ladders which go down 
into the holds, and that, no doubt, that was the case with référence to 
the Alabama. 

The three stevedores testified definitely with référence to a definite 
time, and with référence to a definite hold. The circumstances of the 
serions accident which they saw, and which Eaton did not see, were 
such as to make a permanent mental impression. Their statements 
hâve ail the indicia of truth. They are entirely in accord with the 
statement written by the attorney for the libelant at the time of the 
accident. Notwithstanding the long delay in bringing the libel, if there 
was a ladder in hold No. 1 of the Alabama, it ought not to hâve been 
difïîcult to secure testimony to that effect, more convincing than Ea- 
ton's answer, "Yes, sir," to the questions of appellees' attorney. 

The question as to whether the planks or battens which caused 
the accident were part of the equipment of the ship, and had been put 
in place by those in charge of the ship, or by the persons doing the 
loading, is answered by the testimony of Frank Howard : 

" • * * Q. Who put thèse boards in between the stanchions? A. I 
don't know ; they came there that way. They were put in there by the ship's 
erew, or some of the men ; they came that way. Q. You do not know who 
put them there? A. No, sir; our men did not put them there. I know that 
our men did not hâve anything to do with them at ail. We dld not hâve any- 
thing to do with them at ail. • • • Q. Do you know what those boards 
were used for in the ship? A. I do not Icnow, any more than I tliinlî they 
were put there to keep the cargo from shifting. Q. They were there when 
you ail went to work? A. Yes, sir. Q. Did your foreman put them there? A. 
No, sir. Q. Did your stevedore put them there? A. No, sir ; I see them in ail 
thèse freight ships, but thèse other freight ships hâve a ladder, but this ship 
dJdn't hâve any, I see those shiîting boards in ail those freight ships." 
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Edward Gaither testified as follows: 

" * ♦ • Q. JDid you work on the Alabama before that tlme? A. Tes, sir ; 
many tlmes. Q. DId she bave any other way to go down tbat you know of; 
A. Not In No. 1 ; nerer dld. • • • ■• 

That the accident occurred as alleged is not seriously questioned; 
that the libelant was injured as alleged is amply proved; that there 
was no ladder to go down into the hold is satisfactorily established by 
the spécifie testimony of three witnesses, against the generalizatioii 
of the fourth; that the planks, the turning of which caused the ac- 
cident, were part of the equipment of the ship, and were put in place 
by those in charge of the ship, is not put in issue, except by a gênerai 
déniai, and is fuUy established by the only testimony there is upon the 
subject. Libelant used ail reasonable diligence in the institution of 
the suit; he has established the fact of his injury, and that the injury 
was the resuit of the failure of the ship to perform its duty with réf- 
érence to providing him a safe place in which to work. The judg- 
ment should hâve been for appellant. 

Libelant was a strong, healthy, experienced longshoreman. He 
States that his arni was broken and that he was "ail stove up." This 
testimony is doubtless confinned by the statement of the attending 
physician, who treated him "for a fracture of the humérus of the 
middle third," and other injuries "which procrastinated the ailment." 
Libelant was in bed more than 40 days. He resumed work after 90 
days, but could not then do the heavy, well-paid labor to which he had 
been accustomed. 

Seven hundred and fifty dollars will not more than compensate him 
for his sufifering and loss of time, and judgment will be entered for 
him against appellees for that amount, and for ail costs. 
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PENNSTLVANIA CO. v. WHITE. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 1917.) 

No. 2904. 

1. Raileoads ®=3351(18) — Oeossing Accidents — Instructions — Effect of 

Open Gates. 

An Instruction that, when gâtes at a rallway erossing are up, and tlie 
operator of the gâtes known to be présent, they constitute an Implied 
notice tliat no train is approaching, and that a traveler niay safely 
cross, and tlierefore ail the eare that he is obliged to exercise is sucli 
care as men of ordinary prudence, approaching a railroad erossing, and 
seeing the gâtes up, and seeing the gateman at his post of duty, would 
customarily exercise under such conditions does uot relieve such traveler 
from ail duty to exercise care in his own behalf, but leaves It to the 
jury to détermine whether he was guilty of contributory négligence, un- 
der ail the cireumstances. especially where paragraphs of the charge, 
immedlately following, required plaintiff to use his powers of looking 
and llstenlng as men of ordinary prudence, exercising ordinary care, 
would do. 

[Ed. Note.— For other cases, see Eallroads, Cent. Dig. § 1210.] 

2. Damages ©=349^1'eb.sonal Injuries — Mental Suffebing. 

In the case of a merely négligent omission of duty, not malicious or 
intentional, recovery cannot ordlnarily be had for mental suffering, not 
connected with or accompanied by Personal injury, or direct interférence 
with plaintiff 's person. 

[Ed. Note. — F'or other cases, see Damages, Cent. Dig. §§ 100, 255.] 

3. Damages <S==>5'2 — Personal Injuries — Fright. 

When defendant's négligence causes physical injuries to plaintifif's 
person, damages resulting from incidental fright may be recovered. 
[Ed. Note.^For other cases, see Damages, Cent. Dig, §§ 100, 255.] 

4. Damages ig=5216(10) — Instructions — Personal Injuries — Fright. 

In an action for injury sustained in a erossing accident, the évidence 
showed, without dispute, that plaintiff! was either thrown from the 
wagon in which he was rlding by a collision, or jumped therefrom imme- 
dlately before the collision, that he either allghted on his hands and 
knees, or on his feet and went down on his knees, that one of his hands 
was more or less bruised and eut, and that immediately following the 
fall, or after he had gone a short distance and lain down, he was assist- 
ed, weeping, into a factory near the erossing. Except for testlmony that 
he said, after the accident, he was not hurt, It was also undlsputed that 
for a time, at least. one of his knees was lame, and he was unable to do 
his usual, work. Held, that the refusai of an Instruction that plaintiff 
was not entitled to damages for mère fright, and that for him to recover 
he must show some real and actual Injury, aslde from fright alone, was 
not error, as the jury would not hâve been justlfied In flnding that plain- 
tiff sufCered no physical Injury. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 555.] 

B. Damages ©=352 — Personal Injuries — Fright. 

Though plaintiff jumped from the wagon in which he was ridlng when a 
collision with a railway train was immediately impending, and his sole 
physical Injury resulting from an attempt to escape from actual danger, 
damages were recoverable for Impairment of his health, oceasloned by the 
conséquent fright. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 100, 255.] 

©=9For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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6. Damages (®=»52 — Personal Injtjbies — Fbigiit. 

The rule permlttlng recovery for fright does not requlre that the direct 
physical injury be permanent or severe. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 100, 255.] 

In Error to the District Court of the United States for the Nortli- 
ern District of Ohio ; John H. Clarke, Judge. 

Action by Otis S. White, guardian of Merle J. White, against tlie 
Pennsylvania Company. Judgment for plaintifï and défendant brings 
error. AfErmed. 

W. L. Day, of Cleveland, Ohio, for plaintiflf in error. 
L. P. Metzger, of Salem, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. Suit was brought on behalf of Merle 
J. White, whom we shall call plaintiff, to recover for injuries received 
under thèse circumstances : Plaintiff, who was about 19 years old, was 
driving a horse attached to a delivery wagon. As he approached de- 
fendant's tracks in Salem, Ohio, the gâtes on each side of the track 
were up, and White saw the watchman in his shanty near the gâtes. 
While he was driving across the tracks the gâtes were closed on each 
side, thus effectively hemming the horse, wagon, and driver between 
the gâtes. While in this predicament the wagon was struck by defend- 
ant's railway engine, the horse killed, and both the wagon and horse 
thrown a great distance. Plaintiff was either thrown by the impact of 
the engine with the wagon, or practically at the instant before the im- 
pact jumped, alighting on his hands and knees upon the brick pave- 
ment, 14 or 15 feet beyond the gâte. Verdict and judgment were ren- 
dered for plaintiff. But two alleged errors are relied upon for reversai. 

[1] 1. Défendant contended that the accident was due to plain- 
tiff's négligence. In the course of the charge to the jury the trial judge 
used this language : 

"When guard gâtes at a street crosslng are up, and the man to operate 
them Is known to be présent, they constitute an Implled notice that no train 
is approachlng and that the traveler may safely cross ; and therefore ail the 
care that he was obligea to exercise under thèse conditions was such care as 
men of ordlnary prudence, approachlng a rallroad crosslng, and seelng the 
gâtes up, and seeing the gateman, wbose duty It was to lower them when 
trains approach, was at his post of duty, would customarlly exercise under 
such conditions." 

It is recognized by décisions of this court that the open gâte is in 
the nature of or analogous to an invitation to the traveler to cross, 
but that it is still incumbent upon him to exercise his sensés of sight 
and hearing for his protection as soon as, and as far as, a man of or- 
dinary prudence would do under similar circumstances. Blount v. 
Gd. Trunk Ry. Co., 61 Fed. 375, 9 C. C. A. 526; Erie R. R. Co. v. 
Schultz, 183 Fed. 673, 675, 105 C. C. A. 23. The instruction in ques- 
tion is complained of as relieving the plaintiff f rom ail duty to exercise 
care in his own behalf, and as placing the entire duty of care on defend- 

^izsPoT other cases see same topic & KBY-NUMBER In ail Key-Numbered Pigesta & Indexes 
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ant. We are unable to accept this construction of the charge. We 
think it apparent, from even so much of it as we hâve quoted, that the 
court left to the jury the question whether, under ail the circumstances, 
plaintiff was guilty of négligence contributing to the accident. Référ- 
ence to other paragraphs of the charge immediately following the para- 
graph quoted relieves the question of ail doubt.^ There was no error 
in the instruction. 

[2] 2. Défendant contends that there was évidence that plaintif! 
sustained no real injury aside from fright, and complains of the refusai 
of the following request to charge: 

"I will say to you as a matter of law that the plaintiff Is not entitled to 
recover damages for mère fright. In order for hlm to recover, he must show 
some real and aetual Injury, aside from fright alone." 

It is the gênerai rule that recovery cannot ordinarily be had in case 
of merely négligent omission of duty (that is to say, not malicious or 
intentional) for mental suffering not connected with or accompanied 
by physical injury or direct interférence with the plaintiff 's person, 
as illustrated by several cases relied on by défendant and cited in the 
margin." In neither of thèse cases was plaintiff's person invaded. 

[3] There is not wanting respectable authority that recovery may be 
had for injuries proximately occasion ed by fright or shock due to de- 
fendant's actionable négligence, although not attended by direct physi- 

1 The paragraph of the charge above quoted was followed by thèse para- 
graphs: 

"He was not authorized to shut his eyes or close his ears, so that he might 
not see or hear an approachlng train, but he was obligea to use his powers of 
looklng and Ustenlng as men of ordlnary prudence, exercising ordlnary care, 
would exercise them In looklng and Ustenlng for trains, under such condi- 
tions as were before him, with the gâtes up and the gateman at his post. 

"If you flnd from a prépondérance of the évidence that the conduct of Merle 
WTiite in looklng and Ustenlng, or in falling to look and listen, for approachlng 
trains, was such as men of ordlnary prudence would hâve exercised, when 
approachlng a railroad track and seelng the gâtes up and the gateman at his 
post of duty, then he was not guilty of contrlbutory négligence in this case, 
and the plaintiff, his father, would be entitled to recover for such damages 
as his son sufferéd in the accident. 

"But if you flnd that a man of ordlnary prudence under thèse conditions, 
with confessedly an unobstructed view of the railroad tracks for a consid- 
orable distance in the direction from which the train came, would, notwith- 
standing the fact that the gâtes were up and the gateman at his post, hâve 
seen or heard the approachlng train in tlme to hâve avoided injury, then 
there can be no recovery in this case, and your verdict should be In favor of 
the défendant, the railroad Company." 

2 Rowan v. Western Union Telegraph Co. (C. C.) 149 Fed. 550, denying 
liability for mental anguish occasioned by négligent failure of the telegraph 
Company to deliver a death message, by reason of whlch plaintiff was pre- 
vented from attending his slster's funeral ; Kyle v. Chicago, R. I. & P. By. 
Co., 182 Fed. 613, 105 O. O. A. 151, denying a rlght of recovery for mental 
anguish due to the Inabillty of plaintiff, through the carrier's négligence, to 
reach the bedslde of a relative before death ; Tiller v. St Louis & San Fran- 
cisco R. R. Co. (C. C.) 189 Fed. 994, rejecting liabUlty for Injuries caused by 
fright due to the négligent setting of a lire whlch threatened plaintiff's dwel- 
ling ; MiUer v. Railroad Co., 78 Ohio St. 309, 85 N. B. 499, 18 L. R. A. (N. S.) 
949, 125 Am. St. Rep. 699, denying damages for fright and shock caxised 
by witnessing defendant's derailed street car coUlde with plaintiff's dwelUng. 
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cal invasion of the person. Stutz v. C. &. N. W. Ry. Co., 73 Wis. 147, 
40 N. W. 653, 9 Am. St. Rep. 769; Pankopf v. Hinkley, 141 Wis. 146, 
123 N. W. 625, 24 L. R. A. (N. S.) 1159. And see Miller v. Raiiroad 
Co., supra, 78 Ohio St., at page 324, 85 N. E. 499, 18 L. R. A. (N. S.) 
949, 125 Am. St. Rep. 699. But the rule is well established that when 
a defendant's négligence causes physical injury to the plaintiff's per- 
son, damages resulting from incidental fright may be recovered. Trac- 
tion Co. V. Lambertson, 59 N. J. Law, 297, 36 Atl. 100; Warren v. 
Boston & Maine R. R. Co., 163 Mass. 484, 40 N. E. 895 ; Denver & 
R. G. R. R. Co. V. Roller (C. C. A. 9) 100 Fed. 738, 41 C. C. A. 22, 49 
L. R. A. 77.; and see Pankopf v. Hinkley, supra. 

[4, 5] There was testimony tending to show that plaintiff received 
actual physical injuries continuing to a greater or less extent up to 
the time of the trial (which was about a year and one-half after the ac- 
cident) and tending to show more or less permanent impairment of 
health, particularly by way of a gênerai nervous condition, manifested 
by halting and stammering speech, impaired ability to sleep, and loss of 
flesh. Defendant's testimony tended to show that plaintiff was not 
seriously injured, and that at least before the trial he had entirely re- 
covered from the results of the accident; and if there was testimony 
reasonably tending to show that plaintiff received not even a temporary 
physical injury, the refusai of defendant's request would présent im- 
portant and perhaps serions questions.' But we think the testimony 
was such that the jury could not, without perverseness, fail to find that 
plaintiff received some physical injury as the resuit of the accident. 
There was express and uncontroverted testimony that plaintiff, after 
a long flight through the air, either alighted upon his hands and knees 
upon the brick pavement, or, as expressedby one of defendant's witness- 
es, alighted upon his feet and "went down on" one of his knees ; that 
one of his hands was more or less bruised and eut ; that he was helped 
up from the ground, either immediately following the fall, or after he 
had gone a short distance and lain down, and was assisted, weeping, 
into a factory near the crossing. It was undisputed (unless by the tes- 
timony of defendant's conductor, to the effect that while in the factory, 
immediately following the accident, in reply to the conductor's in- 
quiry whether he was injured plaintiff said, "No, I am not hurt") that 
for a time at least one of plaintiff's knees was lame and that for a time 
he was unable to do his usual labor. Whether he jumped from the 
wagon just before the collision, or was thrown by the impact of the 
engine, is not important, for the testimony, in its aspect most favor- 
able to défendant, makes it clear that plaintiff left the wagon, but a few 
seconds, at thé most, before the collision and because collision was im- 
mediately impending. Even if the sole physical injury resulted from 
an attempt to escape from actual danger, damages are recoverable for 
impairment of health occasioned by the conséquent fright. Traction 
Co. v. Lambertson, supra, 59 N. J. Eaw, at page 302, 36 Atl. 100 ; Bu- 

8 In the charge to the Jury no mention Is made of the subject of fright or 
damage therefrom. The éléments of damage referred to were only compen- 
sation for past and future pain and suflering, and for i>ast and future im- 
pairment of eamlng capacity. 
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chanan v. West New Jersey R. R. Co., 52 N. J. Law, 255, 19 Atl. 254 ; 
Armour & Co. v. Kollmeyer (C. C. A. 8) 161 Fed. 78, 88 C. C. A. 242, 
16 L. R. A. (N. S.) 1110. In fact, had plaintifï not jumped, serious 
(perhaps fatal) injury was inévitable. Indeed, plaintiff could scarcely 
either hâve jumped or been thrown the distance stated, alighting as he 
did, without more or less immédiate shock (perhaps only temporary) to 
his physical and nervous System. In the Lambertson Case, supra, it 
was held that an actual injury was donc to the plaintiff personally, enti- 
tling to recovery for damages for f right, where the wagon in which he 
was riding was, while crossing a railroad track, struck by defendant's 
car and carried along by it for some distance bef ore it was stopped. In 
the Warren Case, supra, the wagon in which plaintiff was riding, while 
catight between gâtes under conditions similar to those existing hère, 
was struck by the train and plaintiff was thrown or jumped out. It 
was said (163 Mass. p. 487, 40 N. E. 896) : 

"It is a physioal Injury to the person to be thrown out of a wagou, or tt> 
be compeUed to jump out, even although the hann done consista mainly of 
nervous shock." 

In Pankopf v. Hinkley, supra, recovery was permitted for severe 
fright or shock (resulting in miscarriage) due to the fact that an auto- 
mobile was negligently steered into the horses attached to the carriage 
in which plaintiff was riding, whereby the carriage was pulled witli 
such force and violence as to cause the fright and shock referred to. 

[6] The rule permitting recovery for fright does not require that 
the direct physical injuries be permanent or severe. We think it plam 
that plaintiff had, under the évidence, and regardless of the fright, a 
right of action entitling him to some degree of recovery, provided, as 
the jury must hâve found, défendant was négligent and plaintiff free 
from neghgence with respect to the accident. It is elementary that it 
is not error to refuse an instruction, although correctly stating an ab- 
stract proposition of law, if inapplicable to the facts of the case. We 
think the requested instruction was inapplicable. In the Warren and 
Roller Cases, supra, refusais of requests similar to that under consid- 
ération hère were held not error. 

We find no error in the respects complained of , and the judgment of 
the District Court is affirmed. 



WATSON et al. v. ADAMS. 

SIMPSON et al. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. May 19, 1917.) 

Nos. 2925, 2926. 

Bankruptct iS=3302(1) — Pkeferencbs — Suixs bt Trustée — Pleading. 

In a suit to set aside a deed by a bankrupt as preferentlal, the omission 
from the pétition of any statement that the récipients were chargeable 
with notice that a préférence would resuit is fatal. 

[Ed. Note. — For other cases, see Banljruptey, Cent. Dig. § 450.] 



<S=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgeats & Indexes 
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2. Bankbuptct <©=»175 — B'eauduuent Convetances — Préférences. 

A transfer by a bankrupt merely because It la preferential under Bankr. 
Act July 1, 1898, c. 541, § eOb, 30 Stat 562 (C!omp. St. 1916, § G644), Is not 
also fraudaient under section 67e, provlding that ail conyeyances, etc., by 
a bankrupt wlthin four months prlor to the flUng of the pétition, wlth In- 
tent to hlnder, delay, or defraud creditors, shall be null and vold. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248.] 

3. Bankruptct <g=sl78(2) — FSauduuœnt Oonveyancb bt Bankrupt — Pat- 

MENT OF DEBT. 

Wbere the existence and good faith of a debt agalnst a banlrrupt in fa- 
vor of bis mother and sister were not questioned, and property conveyed 
to them and credited on the indebtedness was falrly worth the amount 
at which it was taken over, and the grantees' only offense was that they 
accepted partial paynïent of an honest debt wben offered, the conveyance 
was not fraudulent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 267, 269, 270.] 

4. Bankextptct <S=>166(1) — Peefeeential Tbansfeks — Knowledge or Gran- 

TEE. 

A bankrupt's mother and sister, to whom he conveyed land to be ap- 
plled on a debt, llved apart from hlm and had no knowledge of other 
transfers of practlcally ail of bis property, nor any reason to think hini 
insolvent Interest on the debt had been regularly pald, and he told them 
he would rather glve them some property and get rld of hls Interest bur- 
den. They desired to own some land, looked into the value of tbat con- 
veyed and agreed on a prlce whlch was its fair value. Held that the 
facts dld not show knowledge on thelr part that they would be pald while 
other creditors would not be. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250, 251.] 

5. Bankrtjptot «©=181 — FEAtrnuLEKT TïANSFERS — Patment of Debt Barrkd 

BY Lll£ITATIONS. 

There was nothlng Inherently fraudulent in a bankrupt reeognlzlng 
and paylng a debt honestly due his wife, though barred by limitations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
271, 273, 274.] 

6. Bankruptcy i@=>175 — Fraudulent Conveyances— Préférences. 

Though there is nothlng fraudulent merely in the glvlng of a préférence 
which remains subject to attack under the Bankruptcy Act, yet when the 
preferential transaction is so manlpulated, or carried along into later 
steps so as to attem.pt to defeat the recovery of the préférence by the 
trustée, the parties corne wlthin the condemnatlon of Bankr. Act, § 67e 
(Comp. St. 1916, 5 9651), as to fraudulent conveyances. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248.] 

7. Bankruptcy <g=>166(l) — Preferential Tkansfers— Knowledge of Géan- 

tes. 

Where a bankrupt's wife, receiving a preferential payment from hlm, 
knew of and participated In a séries of nearly slmultaneous transactions, 
by which he was divesting himself of practlcally ail of his property for 
the payment of a part of his debts, and she knew that he was leavlng a 
large part unpaid and unsecured, the preferential payment was voldable 
as against her and the nïoney recoverable from her, if It remalned in her 
hands. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251.] 

8. Bankruptcy ®=»186(1), 303(1) — ^Preferential Tbansfkbs — ^Ebcoveey of 

Property— BuEDEN of Pboof. 

Property transferred by a preferential conveyance by a bankrupt may 
be reeovered from any one not a purchaser in good faith and for value, 

^siFOT other cases see same toplc & KEY-NUMBER In ail Ker-Numbered DIgests & Indexes 
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and the burden resta upon the person dalmlng to be such purchaser t» 
show that he pald value. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 319, 458, 
459.] 

9. Bankkuptcy <@=>303{3) — ^Pkefeeentiai, Tbansfebb — Recoveet or Peoper- 

TX — Evidence. 

A bankrupt's wlfe, upon receiving Irom the bankrupt a preferential 
payment of $3,000, loaned $2,000 to her son on his note, and almost imme- 
dîately took from S. a deed to 40 acres of tlmlber land, giving S. therefor 
the remaining $1,000 of money, the son's note for $2,000, and a mortgage 
on the land for $1,000. There was no évidence as to the value of the land, 
and none of the parties had ever seen It, or seemed to hâve any deflnlte In- 
formation about it. Eeld, that S. did not sustain the burden of showlng 
the payment of value ; there belng no sufflcient reason to thlnk that the 
land was worth anythlng more than the amount of the nïortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 462.] 

10. Appeal and Ereoe <S=>1047(1) — Haemless Eeeoe — Basinq Deceee on 

Evidence in Anotheb Case. 

A trustée in bankruptcy brought a suit against the bankrupt's mother 
and sister to recover land oonveyed to them by the bankrupt, and another 
suit against S. to recover a preferential payment to the bankrupt's wife, 
paid by her to S. in exchange for land, and the two cases were tried 
together. HelA that, where it appeared that S. was not a purchaser In 
good faith, she was not prejndiced beeause the decree against her was 
based in part on testimony offered and received in the other suit on the 
question of whether the transfer to the wife was preferential and fraud- 
ulent. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4146, 
4150-4152.] 

Appeals from the District Court of tlie United States for the East- 
ern Division of the Southern District of Ohio; John E. Sater, Judge. 

Two suits by Paul L. Adams, as trustée of Joseph M. Hamilton, 
banlcrupt, against Margaret Watson, individually and as administra- 
trix of Elizabeth Hamilton, and others, and against Wilbut E. Simpson 
and others. From a decree for plaintifï in each case, défendants apH 
peal. Decree in the first case reversed, with instructions, and decree in 
second case affirmed conditionally. 

Joseph M. Hamilton was adjudlcated bankrupt upon a pétition filed against 
hlm January 19, 1913. On January 1, 1912, he had glven to his wife, Rebecca, 
a note for $7,000, said to represent an exlsting debt, and had deeded to her 
ttieir home property at a stated priée of $3,000 (leaving $4,000 unpaid). This 
deed was not recorded until wlthin four months before the filing of the péti- 
tion. October 25, 1912, he deeded three parcels of land to his mother and 
sister (Elizabeth Hamilton and Margaret Watson) for a recited considération 
of $3,000, and they gave him crédit for this amount upon his notes to them. 
At about the same date he and his wlfe jolned In a mortgage for $3,000 upon 
the "Boyle place" — apparently the greater share of its value. This mortgage 
was for a permanent loan, and the amount was given to her and applled upon 
the $4,000 (balance) debt from hlm to her. This $3,000, and its proceeds, were 
tumed over by her to linnie G. tsimpson (wlfe of Wilbur E.) in exchange for 
Missouri property. 

To restore ail this property to the estate, the trustée in bankruptcy, Adams, 
brought three suits In the court below; though informai, thèse hâve been 
treated as plenary suits in equlty. One was against the wlfe, Rebecca, to 
set aside the deed to the home. This relief was granted, and she has not 
appealed. Thè second was against the mother and sister. The conveyance to 
them was vacated, and thelr appeal is No. 2925. The thlrd was against Mr. 

®=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Inâezea 
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and Mrs. Hamilton and Mr. and Mrs. Simpson, to reacb the proceeds of the 
$3,000 in the hands of the Slmpsons. No. 2926 Is their appeal from a decree 
giving the relief sought There Is one record common to both appeals (except 
as later stated). 

B. W. Gearheart, of Columbus, Ohio, for appellants. 
Albert O. Bames, of Cadiz, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judgp. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The pétition against the mother and sister directly allèges that the 
conveyance was made by Hamilton with intent to hinder, delay, and 
defraud his creditors, but does not say that the grantees participated 
in this intent. It then proceeds to allège that the deed was within 
the four months period and constituted a préférence, but omits any 
statement that the récipients were chargeable with notice that a préf- 
érence would resuit — a fatal omission on this theory. Carey v. Don- 
ohue (C. C. A. 6) 209 Fed. 328, 126 C. C. A. 254. However, we pass 
by any question of pleading and corne to the merits. 

[2, 3] The distinction between a fraudulent conveyance, voidable 
under section 67e, and a préférence, denounced by section 60b has 
been often stated, most lately and most clearly in the Van Idcrstine 
Case, 227 U. S. 575, 582, 33 Sup. Ct. 343, 57 L,. Ed. 652. At least 
since that décision, it cannot be doubted that a conveyance which is 
a préférence under section 60b, is not, therefore, and merely there- 
fore, fraudulent under section -67^ Conceivably, there may be other 
éléments of intent which will give it also the latter character; but the 
intent to prefer reached by one section is not, ipso facto, the intent 
to defraud reached by the other. The record hère is barren of évi- 
dence indicating this distinct and characteristic intent to commit a 
f raud by the deed to the mother and sister. The existence and good 
f aith of their debt against Hamilton are not questioned. That the 
property conveyed was fairly worth just about the amount at which 
it was taken over is practically conceded. Their only offense is that 
they accepted partial payment of an honest debt when it was offered, 
and this is not fraud. 

[4] Upon the matter of préférence, the only question is whether 
they had the condemnatory knowledge ; everything else is clear. Hère 
the trustée bas not met the burden of proof resting upon him. Inter- 
est had been regularly paid ; Hamilton told them he would rather 
give them some property and get rid of his interest burden; they 
had a sentimental désire to own some land ; they looked into the value 
and agreed on a price; and the deal was made. They did not live 
in the f amily with him, but apart ; they had no knowledge of his other 
transfers, nor any reason to think him insolvent; and the inference 
that they knew (had reasonable cause, etc.) they would get their pay, 
while others would fare worse, rests only on suspicion — an insufficient 
foundation. The decree in No. 2925 must be reversed, and the court 
below instructed to dismiss the pétition. 

[5] In the other case, No. 2926, the pétition, which was treated as 
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a bill of complaint, îs subject to the same infirmities as in No. 2925, 
but they may be passed by. We should hesitate to find that the turn- 
ing over of the $3,000 to Mrs. Hamilton was with intent to defraud 
creditors, as distinguished from an intent to prefer one legitimate 
créditer over others, if that were the controUing question. While the 
giving of the note to her was the revival of an indebtedness long bar- 
red by the statute of Hmitations, yet, if it honestly existed, there was 
nothing inherently fraudulent in recognizing it and paying it; but we 
think it unnecessary to détermine this spécifie branch of the case. 

[6-8] In spite of the recognized distinction to which we hâve re- 
ferred between transactions which are merely préférences and those 
which are intended to hinder, delay, and defraud, it is pointed out in 
Dean v. Davis, 242 U. S. 438, 444, 37 Sup. Ct. 130, 61 L. Ed. 419, 
that what begins as a préférence may end as a fraud. Treating this, 
the latest décision of the Suprême Court, as not intended tp modify or 
hmit the holding of the Van Iderstino Case, we think the principle 
must be that while there is nothing fraudulent merely in the giving of a 
préférence which is and remains subject to effective attack and neu- 
tralization, if as a préférence it violâtes the Bankruptcy Law, yet, 
when the preferential transaction is so manipulated, or when it is car- 
ried along into such later steps, as to attempt to defeat the recovery of 
the préférence by the trustée, it results that the parties are engaged in 
an attempt to defeat the intended opération of the Bankruptcy L,aw 
itself, and they hâve placed themselves within the condemnation of 
section 67e. This payment to Mrs. Hamilton was at least preferential. 
There is no room to doubt that she knew of, and, indeed, participated 
in, the séries of nearly simultaneous transactions by which Mr. Ham- 
ilton was divesting himself of practically ail bis property for the pay- 
ment of part of his debts, and that she knew he was leaving a large 
part unpaid and unsecured. It foUows that the preferential payment 
was voidable as against her and the money could hâve been recovered 
from her, if it had remained in her hands ; and it foUows, also, that 
any attempt by her to put it beyond the reach of a possible action by a 
possible trustée was voidable, as being in hindrance and defeat of 
that portion of the Bankruptcy Law which contemplated that the 
trustée should recover such préférences. It follows, toc, upon fa- 
miliar principles, that property transferred by a conveyance of this 
character can be recovered from any one who is not a purchaser in 
good faith and for value, and that the burden rests upon the person 
claiming to be such purchaser to show that he paid value. 

[9] At once, upon receipt of the $3,000, Mrs. Hamilton loaned 
$2,000 to her son, taking his note; and almost immediately (after a 
transaction immaterial because abandoned) she took from Mrs. Simp- 
son a deed to 40 acres of timber land in Missouri, and gave Mrs. Simp- 
son her remaining $1,000 of money, the $2,000 note against the son 
and a mortgage back on the Missouri land for $1,000. There was 
no évidence about the value of this land. Neither Mr. or Mrs. Simp- 
son nor Mr. or Mrs. Hamilton had ever seen it, and no one of theni 
seemed to bave any definite information about it. We do not need to 
go so far as to say that we cannot believe the transaction was in good 
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faith; ît îs enough to say that there is no sufficient reason to think 
that the land was worth a dollar more than the amount of the mortgage 
given back upon it, and that, since the burden was upon the Simpsons 
to show that they paid value, they cannot complain if it is held that 
they hâve not established this position. 

[10] The Simpsons complain because the decre© against them is 
based, in part, upon testimony which had been ofFered and received 
in No. 2925, but not in No. 2926. The cases were tried together, and 
there is some confusion on this subject; but we do not see anything 
materially prejudicial to the Simpsons. The testimony in question con- 
cemed the dealings between Mr. and Mrs. Hamilton and supported 
the conclusion that the transfer of the money to her was preferen- 
tial, and, in the sensé above explained, fraudulent. Since we find 
that the Simpsons cannot be considered good faith purchasers, they 
are not so vitally concerned in the perfection of the case against Mrs. 
Hamilton that we ought to reverse the case for the error — if error 
there was — in not requiring this same testimony to be taken over again 
in the second case. 

In view of the conclusions we hâve expressed, it becomes immate- 
rial to consider other questions discussed in the briefs. 

The decree below, in this case, No. 2926, is affirmed, with costs. 

Although not raised by counsel, the question obtrudes itself wheth- 
er the values of Mrs. Hamilton's dower and homestead rights hâve 
been properly preserved to her. See Re Lingafalter (C. C. A. 6) 181 
Fed. 24, 104 C. C. A. 38, 32 L. R. A. (N. S.) 103. In two conveyances, 
we infer that she released her dower, and, in the third instance, it 
would merge. AU seem to hâve been part of the transaction by which 
she was getting payments made to her ; but now thèse payments are 
in effect taken away from her. The affirmance is, therefore, with the 
condition that the court below permit such modification in this respect 
as Mrs. Hamilton's rights may require, if, indeed, she has any equity 
to compensation which she has not lost by her conduct in the matter or 
by nonclaim. 

KALEIALII et al. v. SULLIVAN et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 7, 1917.) 

No. 2818. 

1. Deeds <©=»124(1) — ^Estâtes Cbeated— Fee Simpue. 

A deed to the grantor's daughters, after statlng that It was an absolute 
conveyanee and recitlng that it was made to provide for the daughters, 
so as to "prevent unavoldable convenienee" and for thelr care and main- 
tenance, and that it was the grantor's désire that they mlght be "bene- 
fited with the proceeds arising therefrom, together with the renta to their 
chlldren and asslgns, as well as the payments to be made for the real 
estate hereunder conveyed and described premises to the end of thelr lives 
and forever to thelr helrs," provided that the grantor thereby made, sold, 
conveyed, released, and forever qultclalmed to the daughters property 
thereln described, and that appurtenances, rights, and privilèges, as well 
as the proceeds thereof, should belong to the daughters and thelr repre- 

iÊ=)For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexa* 
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eentatlves and heirs and asslgns forever. It further provlded that the 
daughters untll thelr death "shall leave thèse lands and rights apper- 
talnlng to whomsoever they may démise, provldlng It be done in truth and 
honesty, but should it not be made In accordance wlth the above such as 
the conveyance and aeknowledgment thereof," then the land should re- 
vert to the grantor and his heirs. "and the beneflt shall only be thelrs 
provldlng the second party hâve no chlldren, but in the event that the 
parties of the second part havlng chlldren ail the rights shall descend to 
themi la the manner as enjoyed by thelr parents, provlded that, If one 
of the parties of the second part should die wlthout any Issue llving 
at the time, ail the rights above mentloned shall descend to the survlvor." 
Held that, where both daughters had chlldren and there was no clalm 
that the contlngency as to a dlshonest devise had occurred, the daughters 
took a fee simple. 

[Ed. Note.— For other cases, see Deeds, Cent Dlg. §§ 423, 424.] 

2. Deeds <S=>93 — Consteuction — Intention. 

A deed is to be construed according to the intention of the parties as 
manifested by the entire instruntent, eyen though It may not comport wlth 
the language of a particular part. 

[Ed. Note. — For other cases, see Deeds, Cent Dlg. §§ 231, 232.] 

3. Deeds <®=a96 — Construction — Récitals. 

Where a deed contained récitals as to the property of the conveyance, 
the words used in the récitals, though not a necessary part of the deed, 
mlght be consldered in ascertainlng the intention of the grantor. 

[Ed. Note.— For other cases, see Deeds, Cent. IXg. §§ 256-260.] 

4. Deeds ©=3123 — Construction — "Childken." 

The rule of the common law is that in a conveyance by deed, the Word 
"chlldren" is not the équivalent of heirs. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 347-374, 413-435. 

For other définitions, see Words and Phrases, First and Second Séries, 
Child.] 

5. Deeds <g=>36 — Requisites and SuTFicrENCT— Woeds of Convetance. 

Where a deed provlded that the grantor dld thereby sell, glve, convey, 
release, efifectuate, and forever qultclaim to the grantees, the formai word 
"grant" was not necessary, as the words used plainly manifested an la- 
tent that the estate should pass by the deed. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 55, 56.] 

6. Deeds <g:=>90 — Construction— Ambiguitt. 

Where, under a deed, the grant itself was clear, that construction of a 
clause which harmonized wlth the grant and was in conformity with the 
operative part of the deed should be given such clause. 

[Ed. Note. — For other cases, see Deeds, Cent Dig. §§ 234-237, 247, 24a] 

7. Deeds <g=90 — Construction— Declabations as to Chabaoteb of Instru- 

ment. 

A statenïent in a deed that it was an absolute conveyance of land was 
not to be whoUy ignored in construlng the deed; it belng a part of the in- 
strument 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 234-237, 247, 248.] 

8. Deeds <g=»123 — Construction — Estâtes Ckeated — "Absolute Convet- 

ance." 

An "absolute conveyance" of land ordlnarily means a transfer of an un- 
restrlcted or unconditlonal estate. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 345-374, 413-435. 

For other définitions, see Words and Phrases, Second Séries, Absolute 
Conveyance.] 

£=3For otber cases see same tapie & KBT-NUMBER In ail Kc7-Nuinbered Dleeati & Indexe» 
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In Error to the Suprême Court of the Territory of Hawaii. 

Action by Mary Kaleialii and others against Henrietta Sullivan and 
others. Judgment for défendants, and plaintiffs bring error. Af- 
firmed. 

Thls Is an action brought to quiet tltle to certain real estate in Hawaii, ail 
the parties claimlng tltle from a common source, a deed from Alexander 
Adams, Jr., dated September 15, 1858, and runiilng to the daughters of the 
grantor, Peke and Maria. The deed was in the Hawaiian language, but a 
translation of the material parts Is as foUows: 

"Thls deed is an absolute conveyance of land, made this 15th day of Sej)- 
tember in the year of our Lord one thousand eight hundred and flfty-eight. 
between Alexander Adams, Jr., of Honolulu, Island of Oahu, the party of the 
first part, and Peke and Maria, his daughters, of the same place, of the second 
part 

"Wltnesseth, that the above-named Alexander Adam.s. Jr., of his own voll- 
tion, in order to provide for his daughters, Peke and Maria, so as to preveut 
unavoidable convenlence and for the care of thelr person wlth things neces- 
sary as well as thelr maintenance ; and whereas, the said Alexander Adams. 
.Tr., because of his own désire for the aforesaid daughters, that they may bo 
benefited with the proceeds arising therefrom, together with the rents to thelr 
children and assigns, as well as the payments to be made for the real estate 
hereunder conveyed and desciilied premîses to the end of thelr lives and for- 
ever to thelr heirs. independent of ail restralnt and interférence of thelr hus- 
bands or those they may hâve hereafter, providing no conveyance is made to 
thelr husbands: 

"Now, therefore, thls deed showeth that the above-mentioned Alexander 
Adams, Jr., in considération of the statenients hereln made and of two dol- 
lars paid into his hands by the parties of the above-mentioned second part, 
which bas been received. In witness of the maklng, sale, giving, conveying, 
releasing, efifectuatlng, and confirming, therefore, by thls deed, do make, sell. 
give, convey, release, effectuate, and forever quitclalm to the parties of the 
second part hereinabove mentloned ail those certain pièces of land situated 
at Olomana, HonoJulu, and the house lot situated in the town of Honolulu, 
nlong Hôtel street (L. 0. A. 5049B) to Keokl no Malule, deeded to me on 
the 3d day of August, 1854, royal patent 1918, acknowledged on the llth 
day of April, 1855, and also grant 2,349 and 2530, signed on the 8th of 
April, 1857, and on the 14th dny of September, 1858, and the house lot 
sold to me by deed from Alexander Adams, signeid on the 22d day of June, 
1850, and acknowledged by A. Bâtes on the 22d day of August, 1850, the 
descriptions of which are as foUows: * • • To bave, together with the 
things thereupon, the bouses and appurtenances, rlghts, and privilèges, as 
well as the proceeds thereof, either in law or equlty, to receive from said lands 
and from ail sources and ail things, together with the interests and rlghts 
appertaining to the party of the first part, shall belong to Peke and Maria, and 
to thelr représentatives and heirs and assigns forever. 

"And the atwve-mentioned Alexander Adams, Jr., and untU the decease of 
his daughters they shall leave thèse lands and rlghts appertaining to whom- 
soever they may démise, providing It be done in truth and honesty, but should 
It not be made in accordance with the above such as the conveyance and the 
acknowledgment thereof, then in such case thèse lands should revert, together 
with ail appurtenances, to Alexander Adams, Jr., of the first part, and to his 
heirs, and the benefits shall only be theirs, providing the second party bave 
no children, but In the event that the parties of the second part havmg chil- 
dren ail the rlghts shall descend to them in the manner as enjoyed by thelr 
parents, provided that, if one of the parties of the second part should die 
without any issue livlng at the time, ail the rlghts above mentloned shall 
descend to the survivor of them. The parties of the second part hereinabove 
set forth do hereby witness under oath and by affirmation, as well as to ail 
the contents of thls deed, and do hereby blnd and do both consent to and with 
the party of the first part hereinabove mentloned to ratlfy and certify and to 
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bond and exécute to the tnith of thls deed, as well as to ail the conditions 
tierein mentioned. 

"In witness wliereof, I hereby sign with my hand and seal thls day and the 
year flrst above wrltten. Alexander Adams, Jr." 

Pake afterwards conveyed ail her Interest to her sister and cograntee, 
Maria. Thereafter Maria conveyed to Eobertson and Boite, trustées, and 
they conveyed to Sullivan and Bulkley, and their heirs and assigns forever, 
who and whose assigns hâve been in possession untll the présent time. Bulk- 
ley is one of the défendants herein, and the other défendants are the suc- 
cessors in interest of SuUivftn. Maria died in 1894 leaving chlldren; Peke 
died in 1914, leaving two children — Mary Kaleialli, born in 1859, one of 
the plaintifCs herein, and Robert N. Boyd, born in 186B, who died In 1914, 
leaving four children, Rebecca L. Miles, Annie K. Boyd, Robert N. Boyd, and 
Victor K. Boyd, the other plaintiffs herein. The Suprême Court of the terri- 
tory of Hawaii held that the deed gave to each of the daughters a fee simple 
in an undivided half of the land described thereln, and it is to review that 
décision that the défendants below sued eut writ of error to thls court. 

Andrews & Pittman and Frank Andrade, ail of Honolulu, T. H., for 
plaintiffs in error. 

Holmes & Oison and Frear, Prosser, Anderson & Marx, ail of Hono- 
lulu, T. H. (E B. McClanahan and S. H. Derby, both of oan Francisco, 
Cal., of counsel), for défendants in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
controUing question m the litigation is the construction of the deed 
from Alexander Adams, Jr., to his daughters, Peke and Maria. The 
plaintiffs in error contend that the proper construction is that 
Adams created in each one of his daughters an estate for the life 
of each one of them, with a remainder over to their children, if any 
such children should survive the mother or mothers. Défendants in 
error contend that the deed gave Peke and Maria each a fee simple in 
half of the land, and that Peke's interest passed to Maria, and that 
the fee simple in both halves passed from Maria, through Robertson 
and Boite, to the défendants in error. 

[2, 3] The true principle is to construe the deed according to the in- 
tention of the parties as manifested by the entire instrument, even 
though it may not comport with the language of a particular part of it. 
The récitals in the deed under examination, and which may be useful 
to aid us in arriving at the intent, are a kind of explanation by the 
grantor. The first purpose disclosed by them is "to provide for" the 
daughters, so as to prevent inconvenience to them, and also to provide 
the care of their persons with necessary things, and to provide also for 
their maintenance. The words used in the récitals are not a necessary 
part of the deed, but, being in the instrument, they afïord a due to the 
intention of the maker. Washburn on Real Property, § 2351. The sec- 
ond clause of the récital explains the wish of the father that his daugh- 
ters may be benefited in the way there mentioned; that is, with the 
proceeds arising from the lands, together with the reniais, "to their 
children and their assigns, as well as the payments to be made 
for the real estate * * * to the end of their lives and forever 
to their heirs, independent of ail restraint and interférence of 
242 F.— 29 
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their husbands or those they may hâve hereafter, providing no convey- 
ance is made to their husbands." Thèse words specially pertain to two 
things — one, rentals to corne from the lands; and another, proceeds 
to come from payments to be made for the lands conveyed by the deed. 
Rentals might accrue while the real estate was rented and unsold by 
the grantees, but payments for the lands conveyed could only come, 
should those m whom the right to convey was vested thereafter sell and 
convey their title and ownership. And as tbe présent convey ance was 
to the daughters, Peke and Maria, they alone could convey title to cre- 
ate proceeds. 

[4] It is argued by défendants in error that by the words "to their 
children and assigns" those two classes are placed on an equality, and 
that inasmuch as there could be no assigns, except those to whom the 
daughters might convey, a reasonable construction is that by "children 
and assigns" are meant the heirs of the body of the grantor, Adams, and 
the assigns of the grantees. No cases are cited, however, to justify a 
construction which regards children as équivalent to heirs. The rule 
of the common law is that in a conveyance by deed the word "chil- 
dren" is not the équivalent of "heirs." Adams v. Ross, 30 N. J. Law, 
505, 82 Am. Dec. 237 ; 4 Kent's Comm. 6. In construing wills the rule 
is much more libéral. But, notwithstanding the gênerai common-law 
rule relating to the administration of the law of real estate, it is to be 
said that some confusion has been created in the deed under examina- 
tion by the use of the word "heirs" in the additional language included 
in the premises or récitals, that the daughters are to take "to the end of 
their lives and forever to their heirs," independent of ail restraint of 
their husbands. Considering the whole clause, there is room for con- 
tention that thèse latter words made an estate of inheritance, and that 
by them technical use of the word "children" was qualified. 

[5] But we may concède that the preliminary parts of the deed are 
not sufficiently clear to tell us that a fee simple was intended to be con- 
veyed, and with this concession in mind let us proceed to the operative 
words of grant as of spécial importance: 

"This deed sho-weth that • • • Alexander Adams, Jr., • « • m 
considération of the statements • • • and of two dollars pald, • •. • 
whieb has been received, * * • by this deed do make, sell, glve, convey, 
release, effeetuate, and forever qultclaim to the parties of the second part here- 
inabove mentioned ail those certain pièces of land. * * • " etc. 

Hère, too, there is somewhat clumsy use of words and sentences, 
but that makes no différence, for the words, sell, give, convey, release, 
effeetuate, and forever quitclaim are suiifiicient to show the clear intent 
of Adams to grant his interest or estate in the lands described in the 
deed. We are not losing thought that the word "grant" is omitted. 
But as the other words so plainly manifest that Adams intended that 
his estate should pass by the deed the formai word grant was not nec- 
essary. Shove v. Pincke, 5 T. R. 124; Lynch v. Livingston, 8 Barb. 
(N. Y ) 463-485 ; Washburn on Real Property, § 2285. 

Next taking up the habendum clause, and we hâve thèse words : 

"To hâve together with the things thereupon • • • rlghts and privi- 
lèges * • • either in law or equity, to receive from said lands • • • 
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together wlth the Interest and rights appertaining io tbe party of the flrst part 
shall belong to Peke and Maria and to thelr représentatives and heirs and 
assigns forever," 

In this part of the deed there are no words of limitation of the es- 
tate or extent of ownership which the daughters were to hâve in the 
lands conveyed, nor any déclaration to what uses the daughters shall 
hâve the property granted. 

We may therefore pass on to the next part of the deed wherein the 
grantor déclares that until the death of the daughters they shall leave 
the lands and rights appurtenant to whomsoever they may devise if it 
"be done in truth and honesty"; but if not made "in accordance with 
the above such as the conveyance and acknowledgment thereof ," then 
and in that event the lands should "revert" to Adams and his heirs, and 
the benefits shall only be the daughters, if the daughters hâve no chil- 
dren, but if they hâve children then ail the rights shall "descend to 
them in the manner enjoyed by their parents," provided, if one of the 
daughters should die without issue living, ail the "rights" theretofore 
mentioned in the deed should "descend" to the survivor. Now, by 
separating thèse somewhat intricate matters, we hâve thèse qualifying 
clauses: (1) The daughters until death had the right to leave the 
lands and rights appertaining to any one they pleased to devise them 
to, provided they should devise honestly as by deed and acknowl- 
ment. (2) Should they not devise honestly as by deed and acknowl- 
edgment, then reversion of the premises to the father and to his heirs 
would follow, and the daughters would hâve the benefits only provided 
they had no children. (3) But if the daughters had children ail the 
rights should descend to the children in the manner enjoyed by their 
parents. (4) Should either daughter die without issue, ail the rights 
mentioned in the preceding parts of the deed should descend to the sur- 
vivor of the daughters. 

This situation is the resuit : Until death of the daughters they could 
devise honestly to whomsoever they pleased. Should there be a devise 
dishonestly made, the lands and appurtenances would revert to the 
father. The contingency upon which reversion could arise was a dis- 
honest devise by the daughters. But no issue on that point is present- 
ed. An estate for life only would hâve been somewhat incompatible 
with the lands reverting to the grantor and his heirs. Another contin- 
gency was the daughters having no children ; but, as there were chil- 
dren, that contingency never arose, and ail the rights were to descend 
to the children as such rights were enjoyed by the parents of such chil- 
dren. If one daughter should die childless, ail rights by the deed con- 
veyed should descend to the surviving daughter. We cannot gather 
that, if one of the daughters should die, with issue, the land would go 
to her children in remainder not by descent. The granting clause con- 
veyed an estate in fee, and inasmuch as the grantor in subdivision 3 of 
the clause just hereinbefore referred to déclares that, if his daughters 
hâve children, ail the rights shall descend to them in the manner as en- 
joyed by their parents, it foUows that, unless there was disposition of 
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the fee by willor deed by the parents, the children took in fee simple 
by descent. 

[6] It is not easy to reconcile that part of clause 2 above stated 
wherein the reversion is provided for with clause 3. However, we are 
not called upon to enter upon an elaborate discussion of inconsistencies 
between the two sentences, because the grant itself is clear, and, as sec- 
tion 3 harmonizes with the grant, the construction which must prevail 
is that which is in conformity with the operative part of the deed. 
Huntington v. Havens, S Johns. Ch (N. Y.) 23 ; Lamb v. Medsker, 
35 Ind. App. 662, 74 N. E. 1012; Dunbar v. Aldrich, 79 Miss. 698, 
31 South. 341 ; Pritchett v. Jackson, 103 Md. 696, 63 Atl. 965 ; Barnett 
V. Barnett, 104 Cal. 298, 37 Pac. 1049 ; Green et al. v. Sutton, 50 Mo, 
186; Nightingale et al.. Assignées, v. Hidden, 7 R. I. 115 ; Edwards v. 
Beall, 75 Ind. 402; Adams v. Ross, 30 N. J. Law, 505, 82 Am. Dec. 
237 ; Young v. Smith, 1 Equity Cases, Law Reports, 180 ; Simerson, 
V. Sinierson, 20 Hawaii, 57; Nahaolelua v. Heen, 20 Hawaii, 372; 
Lucas V. lyUcas, 20 Hawaii, 433. 

[7, 8] In thus reaching the conclusion that the deed conveyed an es- 
tate in fee =>imple to Peke and Maria, we hâve given no attention to the 
opening words of déclaration in the instrument that the deed is an 
"absolute conveyance of land," because we thought it a safer rule of 
construction to get at the intent of the grantor by relying upon the 
grant and habendum clauses and recitalsj rather than upon the pre- 
liminary statement of the grantor. This déclaration of the grantor is, 
however, not to be wholly ignored for it is part of the instrument. And 
when we regard the declaratory words used, they but add support to 
the opinion we hâve reached, for an absolute conveyance of land ordi- 
narily means the transfer of an unrestricted or unconditional estate. 
Water Power Co. v Street Railway Co., 172 U. S. 475, 19 Sup. Ct. 
247, 43 L. Ed. 521; 2 Chitty's Blackstone, 104; Fuller v. Missroon, 
35 S. C. 314, 14 S. E 714; Converse v. Kellogg, 7 Barb. (N. Y.) 590. 
597. 

The judgment is affiimed. 



In re BBOWN ct al. 

(Circuit Court of Appeals, First Circuit May 12, 1917.) 

No. 1244. 

1. RBCEIVEES ®=>58 — DiSAPPBOVAL OF APPOINTMENT OF RECEIVEB — JtTEISDIO- 
TION. 

Judldal Code (Act March 3, 1911, c. 231) § 56, 36 S ta t. 1102 (Comp. St. 
1916, 1 10.38), provides that where, In any suit in which a receiver shall 
be appointed, the subject of the suit liea within différent States, the re- 
ceiver shall, upon giving bond, be vested with full jurisdictlon and con- 
trol over ail the property, the subject of the suit, lying or being vs-ithin 
such circuit, subject, however, to the disapproval of the appointment 
within 30 days tliereafter by the Circuit Court of Appeals, or by a Cir- 
cuit Judge, and that the disapproval of such apixjintnient shall divest 
such receiver of jurisdictlon over ail such property, except that portion 
lylng within the state in which the suit is brought. Section 129 (Comp. 

€=9 For otber cases see same topic & KEY-NUMBEK In ail Key-Numbered Digests & Indexes 
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St. 1916, § 1121) authorlzes an appeal to the Circuit Court of Appeals 
from any decree appointing a receiver. Held, that section 56 doss not 
authorize a Circuit Judge or the Circuit Court of Appeals In an original 
proceeding to disapprove the appointment of the receiver, but only to dis- 
approve his assumption of jurisdictlon and control of property outslde of 
the district in which he is appointed. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dig. §§ 97-102.] 

2. Receivees ©=58 — Disappboval of Oedeb— Time fob Peoceedings. 

An original proceeding to hâve the Circuit Court of Appeals or a Cir- 
cuit Judge disapprove an order under which a receiver appointed by the 
District Court is exerdslng control over property outslde the district in 
which he was appointed, under Judicial Code, § 56, will be dlsmissed, 
where the order of dlsapproval was not obtalned vrithln 30 days from the 
time the original decree was granted. 

[Ed. Note.— For other cases, see Recelvers, Cent. Dlg. §§ 97-102.] 

Bingham, Circuit Judge, dissenting in part. 

Original proceeding by Edward F. Brown and otbers for disap- 
proval of an order appointing a receiver, which proceeding was or- 
dered filed in the Circuit Court of Appeals by the Circuit Judge to 
which the application was presented. On motions to dismiss pétition. 
Pétition dismissed. 

Conrad W. Crooker, of Boston, Mass., for petitioners. 

Boyd B. Jones, of Boston, Mass., for respondent Intercontinental 
Rubber Co. 

George L,. Mayberry, of Boston, Mass., for respondent Boston & 
M. R. R. 

Before BINGHAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

ALrDRICH, District Judge. 'I his is an original proceeding address- 
ed to Hon. George H. Binghâm, United States Circuit Judge for the 
First Circuit, asking, under the authority of section 56 of the Judicial 
Code, that he disapprove of an order of the District Court of Massa- 
chusetts appointing a temporary receiver of the Boston & Maine Rail- 
road, upon the ground that the District Court was induced to make 
the appointment by alleged misrepresentations in respect to the finan- 
cial condition of the railroad, as well as by omissions of material state- 
ments in respect to its financial condition. After certain preliminary 
proceedings, it was ordered by Judge Bingham that the application 
be filed in the Circuit Court of Appeals for the First Circuit, that a 
hearing thereon might be had by such court. 

[1] The parties hère hâve raised questions as to time, and ques- 
tions as to whether the relief should hâve been sought through a 
motion in the original proceeding, rather than by a complaint like 
this. But we prefer to deal with the single question whether section 
56 of the Judicial Code was intended to confer upon a Circuit Judge, 
or upon Circuit Courts of Appeals, authority, not upon appeal, but 
by original proceeding, to go into the merits of the question of the 
legality of the app>ointment of a receiver by a District Court, or 
whether such section was intended merely to give a Circuit Judge or 
Circuit Courts of Appeals, under an original proceeding, authority to 

£=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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disapprove of the assumption of jurisdiction and control by the re- 
ceiver of property outside of the district in which he was appointed, 
without any order of court in the outside district. 

We think section 56 was intended merely to confer upon a Circuit 
Judge, or upon Circuit Courts of Appeals, authority to disapprove 
of the automatic phase, so to speak, of section 56, which makes the 
order operate outside the district, and that if it should be found the 
receiver appointed in one district, where the property lies in différent 
States in the same judicial circuit, should not control the property 
in districts or states outside of the district in which he was appointed, 
a Circuit Judge or the Circuit Court of Appeals might déclare 
against it. 

Section 129 of the Judicial Code provides for an appeal to the 
Circuit Court of Appeals f rom any decree appointing a receiver. Thus 
ifl is open, in that way, to any proper party who is aggrieved by the 
appointment of a receiver to raise the question as to the propriety or 
legality of the appointment. 

It is important to note that the appeal is to the full Circuit Court of 
Appeals as such. It does not stand to reason that Congress would 
accumulate remédies against receivership appointments by conferring 
upon a single Circuit Judge authority to go into the merits of the 
question of the original appointment, when it had already provided 
for an appeal direct from the decree or order of appointment to the 
full Circuit Court of Appeals. It is plain that Congress intended that 
the substantive question whether there should be a receivership should 
be reviewed upon appeal, if reviewed at ail, by the Circuit Court of 
Appeals, and not by a single Circuit Judge. 

Direct appeal from the original order would seem to be the natural 
and intended remedy of an aggrieved party against the appointment 
of a receiver. By référence to documents and communications sub- 
mitted to Senators, members of the House and committees of Con- 
gress, as shown by the Congressional Record, Sixty-First Congress, 
Third Session, December 14, 1910 (see, also, Judicial Code, § 56, note), 
with référence to a pending bill to aboHsh the Circuit Courts, it will 
be seen that the thought was expressed that the abolishment of the 
Circuit Courts would leave a situation which would présent conflicts 
and difficulties resulting from the exercise of jurisdiction by the dif- 
férent District Courts within the circuits appointing independent re- 
ceivers over the same properties. 

It is obvions that Congress, under section 56, intended to relieve 
that supposed difficulty by making the original appointment of a given 
District Court operative under the same receiver in other districts 
or States, upon giving bond, subject to disapproval by Circuit Judges 
or Circuit Courts of Appeals ; not disapproval of the original receiver- 
ship appointment, but of the exercise of jurisdiction by the same re- 
ceiver outside of the district in which he was appointed. This theory 
finds cogent support in that sentence of section 56 which déclares that 
the disapproval of such appointment within 30 days shall divest such 
receiver of jurisdiction over ail such property, except that portion 
thereof lying or being within the state in which the suit is brought. 
Thus it is clearly shown that Congress did not intend that the disap- 
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proval of the Circuit Judge or of the Circuit Court of Appeals under 
a proceeding like the one before us should touch. tlie question as to the 
propriety of the original receivership appointment. 

This proceeding is neither aptly nor in substance for a disapproval 
of the exercise of jurisdiction of the receiver outside of the district 
in which he was appointed, but one to disapprove of the original or- 
der of receivership. The exact prayer is that "your honor [the Cir- 
cuit Judge] disapprove the aforesaid order appointing a receiver for 
the défendant, Boston & Maine Railroad"; thus expressly praying in 
this proceeding, under section 56, for an entire disapproval of the de- 
cree of receivership in the Massachusetts district. 

As the remedy to that end rests in the right of appeal from the orig- 
inal order, under section 129 of the Judicial Code, we think the Cir- 
cuit Court of Appeals, in an original proceeding like this presented 
to a Circuit Judge, and by him referred to the Circuit Court of Ap- 
peals, has no jurisdiction to inquire into the merits of the original 
order. Its only authority under section .S6 is to inquire into the ques- 
tion whether the original receiver should exercise jurisdiction over 
property outside of the districf in which he was appointed. 

It does not seem a possible view that Congress, having provided for 
an appeal from an original order through section 129, could hâve in- 
tended under section 56 to provide for an outside collatéral trial of 
the merits of such order, either for the purpose of sweeping disap- 
proval on the merits, or for purposes of outside disapproval on the 
merits of the original order, because, if such were tHe construction, 
under the circumstances of the express réservation in section 56, which 
leaves the order operative in the district where it was granted, you 
would still hâve a receivership operative in the original district, on 
the ground that the order was valid and not appealed from, and inop- 
erative in the outside districts under a collatéral finding that the orig- 
inal appointment was fraudulently obtained. 

We accept the view that this pétition for disapproval is based upon 
the theory that the disapproval, if it results at al), is to resuit from a 
finding in this proceeding that the appointment in Massachusetts was 
procured by fraud, and we are compelled to accept this view because 
no other ground is suggested. If the statute should be construed as 
contemplating outside disapproval upon such ground, a disapproval 
might follow, and as a resuit there would be the anomalous, if not 
grotesque, légal situation of an outside collatéral disapproval on the 
ground of fraud in the original decree, which would mean no re- 
ceivership in the outside districts, while, under the express provision 
of section 56, the Massachusetts end of the receivership would be op- 
erative. Such would be an unworkable situation, and one presenting 
a diversity of management which would be disastrous to a corporation 
whose property, the subject of the suit, lies within différent states in 
the same judicial circuit. 

There might be business relations which would justify disapproval 
of outside jurisdiction and control by the original receiver, or Per- 
sonal, prudential, and perhaps other reasons, not going to the merits 
of the question whether there should be a receivership, why the same 
receiver should not act in ail the outside districts, and reasons which 
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might become the ground, not for inquiring into the legality of tlie 
original receivership decree, but grounds for disapproval of its out- 
side operativeness. 

While the scope or the extent of the territorial operativeness of a 
receivership appointment under section 56 in one district of a circuit, 
where the property lies within différent states in the same judicial cir- 
cuit, is made subject to the disapproval of a Circuit Judge and of Cir- 
cuit Courts of Appeals, it is clear that the plain, adéquate, and sole 
intended review of the legality of the receivership decree is by appeal 
by the aggrieved party under section 129 of the Judicial Code direct 
from the court making the order to the Circuit Court of Appeals for 
the circuit. 

The pétition is dismissed, with costs. 

BROWN, District Judge. For the reasons stated in the opinion of 
Judge AIvDRICH, in which I concur, and for the further reason that 
the time bas elapsed within which, under section 56 of the Judicial 
Code, an order of disapproval might hâve been made, I am of the opin- 
ion that the motions to dismiss for lack of jurisdiction must be granted. 

Though my Associates assign différent grounds for a dismissal, there 
is no inconsistency in such grounds ; and I am of the opinion that each 
is right in his conclusion that this court is without jurisdiction, and 
in the reasons assigned therefor. 

BINGHAM," Circuit Judge. [2] I am unable to agrée with the 
opinion of Judge ALDRICH as to the construction placed upon the 
pétition or the grounds there stated for its dismissal. It seems to me, 
however, that the authority conferred upon a Circuit Judge or Circuit 
Court of Appeals on a pétition to disapprove, brought under section 
56 of the Judicial Code, is of a summary natiire, necessitating the use 
of affidavits and the adoption of such methods as vvill f acilitate a speedy 
détermination of the questions presented, and that, as an order of 
disapproval was not obtained in this case within 30 days from the 
time the original decree was granted, as required by section 56, the 
motions to dismiss the pétition should be granted. 



HERMAN H. HETTLER LUMBER CO. v. OLDS. 

(Circuit Court of Appeals, Sixth Circuit June 15, 191T.) 

No. 2S98. 

1. Damages <S==>68 — Action on Contract — Gonstextction of Statute. 

How. Ann. St. Mlcli. 1912, § 2874, which provides that "In ail actions 
founded on contracts express or implied, whenever in the exécution, 
thereof any amount In money shall be Uquidated or ascertalned In favor 
of either party, by verdict, report of référées, award of arbltrators, or 
by any other mode of assessment aceording to law, It shall be lawfiil 

• • * to allow and receive Interest upon such amount • • • until 
payment thereof, or untll judgment shall be thereupon rendered, and 

* * * the Interest on such amount shall be added thereto and inclad- 

®=3For other cases see soiue topic & KBY-NUMBER lu ail Ke7-Numbered Digesta & Indexes 
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ed In ttie judgment," does not authorize the jury, in an action to reeover 
an unliquidated amount claimed to be due on contract, to add Interest to 
the sum they flnd to hâve been due, and Include the same in their verdict, 
but applies only to a case vchere the amovmt due bas been deflnltely liqul- 
dated, and authorizes the allowance of Interest from that time untU it is 
carried Into judgment. 
[Ed. Note. — For other cases, see Damages, Uent Dlg. §§ 141-143.] 

2, Damages <S=568 — Breacii oe Conteact — Intebest. 

Under the lavy of Michlgan, as settled by décision in hannony with 
the gênerai American rule, in the absence of statute, where a sum cer- 
tain is found to be due on a contract, interest in the nature of damages is 
recoverable from the the time when the money should hâve l)een paid. 

[]3d. Note. — For other cases, see Damages, Cent. Dig. || 141-143.] 

3. Damages <S=>68 — Brbach of Contbact — Intebest. 

Plaintlff contracted to sell lumber to défendant, to be paid for on de- 
livery at certain priées according to grade ; the quantlty and grade to be 
determined by a firm of inspectors named. One delivery défendant re- 
fused to pay for at the contract price, on the ground that such a gross 
mlstake was made in the inspection as to effect a fraud. On this issue 
the jury found in favor of plaintilï, and under the instructions of the 
court returned a verdic-t for the contract price, with Interest. Held that, 
under such iinding, the action of the insiJectors vpas binding on the par- 
ties, and that interest was properly allowed on the full contract price. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §S 141-143.] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action at law by Millard D. Olds against the Herman H. Hettler 
Lumber Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Jérôme N. Frank, of Chicago, 111., for plaintifï in error. 
C. »'^ Reilley, of Cheboygan, Mich., for défendant in error. 
Before WARRINGTON and DENISON, Circuit Judges, and KIL- 
UTS, District Judge. 

KILUTS, District Judge. March 9, 1907, the défendant in error 
(whom we will hereafter call the plaintiff) entered into a written con- 
tract (mémorandum of sale) with the plaintifï in error (hereafter called 
the défendant) whereby the latter agreed to buy of the former certain 
lumber to be delivered to défendant on the dock at Cheboygan, Mich., 
at his demand, and to be paid for "cash, less IV2. per cent, when ship- 
ped." Prior to the delivery of this lumber, it was agreed that the firm 
of W. L. Martin & Co. should inspect the same, and it appears to 
hâve been the custom of the business that the inspection of a mutually 
selected inspector should be conclusive upon the parties, in the absence 
of fraud or mistake so gross as to be in fact équivalent to fraud. The 
controversy in the présent case arises over a shipment of certain lumber 
delivered on board the steamer of défendant October 25, 1907; the 
gross amount due plaintifï for this shipment, according to the inspec- 
tion of Martin & Co., being $8,324.82. 

Défendant contended that the inspection by Martin & Co. proceeded 
upon so gross a mistake as to effect a fraud, and this case has been 
before this court hitherto upon that subject. 221 Fed. 612, 137 C. C. 
A. 336. The issue made upon the allégation of gross mistake was sub- 

OsaFor otber casée see same topic & KEY-NUMBER In ail Kejr-Numbered Digests & Indexes 
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mitted to a jury, and was resolved in favor of plaintiff in a second 
trial, concluded October 14, 1915, with a verdict finding the amount 
due to hâve been the amount of the Martin inspection ($8,324.82), with 
interest— in ail, $11,636.08. There was no dispute at any time that if 
the inspection of Martin & Co. were reasonably acceptable, the amount 
due plaintiff would hâve been $8,324.82 as of the date of shipment, 
October 25, 1907, less discount of 1% per cent., should défendant pay 
cash according to the terms of the mémorandum. The whole contro- 
versy, therefore, between the parties, rested upon the contention of de- 
fendant that the inspection was accompanied by mistakes so gross as 
to work a fraud upon it. 

The précise question before this court is whether, under the law of 
Michigan, plaintiff should hâve been allowed interest on the amount, 
as found due by the jury, from the date of shipment, October 25, 
1907, to date of verdict, October 14, 1915, such interest to be computed 
as part of the judgment; the trial court having directed the jury to 
"allow interest at the rate of 5 per cent, per annum from the Ist day of 
November, 1907, to the date of the verdict." 

It is claimed on behalf of the défendant that interest cannot be al- 
lowed in Michigan, unless provision is made by statute therefor spe- 
cially applicable to a case of this character, and Kermott v. Ayer, 11 
Mich. 181, and Tousey v. Moore, 79 Mich. 564, 44 N. W. 958, are cit- 
ed. In each case, there is repeated without discussion this statement, 
"Interest in Michigan is purely statutory." The later case cites the 
former, and it appears from a considération of the latter that the 
court made this statement as applicable to an attempt to recover in 
Michigan on a Canadian contract a rate of interest prévalent in 
Canada ; the contract being silent as to interest. The f ull remark of 
the court is: 

"Interest ta Michigan is purely statutory, and we thînk no presumption eau 
exist that any country has adopted our local statutes." 

And the whole case leads to the conclusion that the court means to 
say, simply, that the rate of interest is to be determined only by the 
terms of the statute of Michigan. We are referred to two statutes of 
Michigan as having more or less bearing upon the issue before us. One 
(section 2869, Howell's Statutes, Second Edition) certainly is applica- 
h\e, for it provides that, in the absence of spécial stipulation between 
the parties, "the interest of money shall be at the rate of five dollars 
upon one hundred dollars for a year, and at the same rate for a great- 
er or less sum, and for a longer or shorter time." 

[1] Plaintiff contends that the court below was justified in its in- 
struction to the jury to allow interest by virtue of the provisions of 
section 2874, Howell's Statutes,^ but defendant's counsel insist that 

1 "In ail actions founded on contracta express or implied, whenever in the 
exécution thereof any amount In money shall be liquldated or ascertained in 
favor of either party, by verdict, report of référées, award of arbltrators, or 
by any other mode of assessment according to law, it shall he lawful, unless 
such verdict, report, award, or assessment shall tw set aslde, to allow and re- 
cel ve interest upon such amount so ascertained or liquidated, untll payment 
thereof, or until judgirsent shall be thereupon rendered; and in making up and 
recordlng such judgment, the interest on such amount shall be added thereto, 
and included in the judgment" 



HEEMAN H. HETTLEE LUMBEK CO. V. OLD3 459 

this statute has nothing whatever to do with the case. In this ws be- 
lieve defendant's counsel to be right. A careful examination, it seems 
to us, shows that the statute provides only for the application of inter- 
est upon an amount ascertained by verdict, or arbitration, or otherwise, 
and thereby definitely liquidated, using that term in the sensé of a final 
détermination of the amount due, until the ascertained sum is carried 
into judgment, or paid prior to judgment, and that it does not provide 
for the addition by a jury of interest to the amount the jury fiinds due, 
with a view of rendering a verdict upon the aggregate amount of prin- 
cipal and interest. The preceding section (2873, Howell's) provides 
that judgments shall bear interest until paid or collected; section 2874 
seems designed to meet instances where an interval may hâve occurred 
between liquidation by spécial means, such as described in the statute, 
and the making up of a judgment thereon. We conclude that Michigan 
has no statute directly upon the subject of interest on a claim of the 
character hère involved, except section 2869, which provides a légal 
rate. 

[2] Eut so holding with counsel for the défendant by no means dis- 
poses of the case adversely to the plaintifï, for we find, in considering 
the authorities in Michigan, that the practice there is, in harmony with 
the gênerai practice in the United States, to consider interest as al- 
ways allowable as damages for withholding payment of a sum certain 
after the same is due. 22 Cyc. tit. Interest, pp.' 1469, 1471, 1473, 1474, 
et seq. In Beardslee v. Horton, 3 Mich. 560, the court says : 

"When crédit is glven for a si)€cified or indefinite tlme, interest Is not al- 
lowable in the absence of a spécial agreement to pay interest; but after the 
expiration of the time in the one instance, and a demand in the other, interest 
is allowed. The rlght to recover Interest in this case Is supported by the au- 
thorities clted by plaintiff, vlz.: Pease v. Barber, 3 Gaines [N. Y.] 266; Eied v. 
Kensselaer Glass Factory, 3 Cow. [N. Y.] 423." 

In McCreery v. Green, 38 Mich. 172, the court says, on page 185 : 

"It is a gênerai rule hère tliat a failure to pay money promised when by 
law it ought to be paid authorizes the allowance of interest in the nature of 
damages for the improper détention of the sum so promised." 

See, also, Eaton v. Truesdail, 40 Mich. 1 ; Lucas v. Wattles, 49 Mich. 
380, 13 N. W. 782; Boyce v. Boyce, 124 Mich. 696, 83 N. W, 1013; 
Pomeroy v. Noud, 145 Mich. 38, 108 N. W. 498. 

The facts of none of thèse cases can be brought within the pro- 
visions of section 2874. The décisions are explicable only upon the 
theory that the practice in Michigan is consistent with that in jurisdic- 
tions where, in the absence of statute, interest is recoverable as dam- 
ages. The American rule on this subject was early laid down, after 
careful considération of the cases then extant on the subject, in the 
case cited with approval and followed by Johnson, J., in the Beardslee 
Case, namely, Ried v. Rensselaer Glass Factory, 3 Cow. (N. Y.) 393, 
419-423, affirmed by the Court of Errors in 5 Cow. (N. Y.) 587. It 
is obvious, from a considération of the appropriate title in any text- 
book or encyclopedia of law, that the rule is still in full force where 
not directly modified by statute. This court would be temerarious 
indeed to assume, in face of the four décisions of that state, above cit- 
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ed, which follow, even if they do not specifically cite, Beardsiee v. 
Horton, that the rule is not in opération in Michigan, for we are not 
able to see in the authorities from Michigan cited by défendant any in- 
consistency with the conclusion we deduce from the Beardsiee, Mc- 
Creery, Eaton, Lucas, Boyce, and Pomeroy décisions, for the reason 
that, between the two classes of cases, there is a controlHng distinction 
in the character of the facts. 

People ex rel., etc., v. Treasurer of the County of Wexford, 37 
Mich. 351, cited by défendant, was an action in mandamus growing 
out of a dispute over the division of township funds following the mak- 
ing of two townships from one. The county treasurer was required to 
pay certain sums in his officiai possession to the treasurer of the new 
township. It was held that there was no claim for interest in tlie ap- 
plication for the writ, there being no demand for damages because the 
money was withheld; therefore, because it was not usual in manda- 
mus "to advance beyond the application in according relief to the rela- 
tor," there was no justification in including interest in the order, and 
it was f urther held that, because the litigants were substantially munici- 
pal bodies, it would be uncommon to require payment of interest, un- 
less some statute or some contract relation pointed clearly to the justice 
of the requirement. 

In Coburn v. Muskegon Booming Co., 72 Mich. 134, 40 N. W. 198, 
the action was upon a tort — a situation which is clearly distinguishable 
from the case before us. The rule is not applicable to cases in which, 
as of torts, both the right of recovery and the amount of damages are 
alike uncertain until a verdict is had. In Nelson v. Stewart, 174 Mich. 
137, 140 N. W. 544, interest was disallowed in part, undoubtedly, as we 
read the case, because prior to a certain time the right of the plaintiff 
to demand anything of the défendants was in the clouds. JPlaintiff 
was claiming that défendants overreached him, and employed counsel 
to recover money and property alleged to belong to him and in the pos- 
session of défendants. July 18, 1908, the parties effected a settlement 
of their dispute; défendants paying to plaintiff $2,000 and agreeing 
to pay f urther sums. The Suprême Court refused to allow interest 
prior to that date upon the amount then by défendants agreed to be 
due. It is easily seen why the court should hâve considered plaintiff's 
claim to hâve been, prior to that date, unliquidated in the broad sensé 
of that term of elastic meaning, and therefore not subject to interest. 

A considération of ail thèse cases leads us to believe that the court 
did not mean, by the expression in Kermott v. Ayer, supra, "that in- 
terest in Michigan is purely statutory," to say that interest should not 
be allowed in any case not within the provisions of some spécifie stat- 
ute. We find, therefore, no error in the court's instruction to the jury. 

[3] It remains now to consider whether the verdict is excessive in 
any degree. Défendant first complains that, because it was entitled to 
a cash discount of IVà P^r cent., there is at the outset an irréfutable 
error against it in computation in the sum of $38.17, because, had it 
sought to take advantage of the discount provision, it need hâve paid 
the plaintiff, at the time of delivery, $8,199.95 in full settlement of the 
account, instead of the sum of $8,324.82 which the jury, accepting in 
full the Martin inspection, decided was then due, and that upon the dif- 



HEEMAN H. HETTLER L0MBEK CO. V. 0LD8 461 

ference between thèse two sums, $124.87, interest should not hâve been 
computed against it, which alleged erroneous interest it figures amount- 
ed to $38.17. It seems to us that it is sufficient answer to this conten- 
tion to call attention to the fact that, by the court's spécifie instruction, 
interest was not computed from the date of shipment, at which time, 
or within a few days thereafter, défendant had the privilège to discount 
the bill for cash, but from a date (November 1, 1907) six days after 
shipment, before which day surely defendant's privilège to take the 
discount had been exhausted. 

When the lumber arrived in Chicago, it received an inspection there 
which resulted in the détermination by défendant that the true amount 
due from it to plaintifï was $6,556.21, or $1,768.61 less than the amount 
due by the Martin inspection and approved by the jury's verdict. 
Defendant's counsel argue that at any rate, if the instruction of the 
court on the subject of interest may hâve been generally correct, its 
application to the facts led to an excessive verdict, because the différ- 
ence between the Martin and Chicago inspections, involving the sum 
of $1,768.61, raised a reasonable dispute, the merits of which were not 
ascertainable until satisfied by action of the jury, and that therefore 
$709.64, the interest at 5 per cent, upon this amount, should be deduct- 
ed from the verdict. 

The answer to this contention is found in a considération that plain- 
tiff's claim arose upon an express contract, which he had executed, 
and which provided for payment at a time certain for the sum due him. 
The parties to this contract agreed upon ail the éléments of liquidation 
of the amount to be due at that certain time : that resuit was to be 
reached by applying certain priées to the amounts of the différent 
grades of lumber, and the détermination of the quantities referable 
to the several priées, to be paid according to quality, was by agreement 
left to an inspecting firm. The inspecter, therefore, occupied a posi- 
tion tantamount to that of an arbiter or référée. The contention 
which the jury was a.sked to pass upon was whether the award should 
not be impeached, and be set aside, and a corrected amount discovered. 
The finding of Martin & Co. having been determined by the jury to 
hâve been at least not impeachable, not only a rank injustice, it seems 
to us, would hâve ensued, had the plaintiff not been permitted to re- 
cover his damages for the withholding of a sum found to hâve been 
due him on delivery by the very agency upon which both parties agreed, 
but the principle established in the practice of Michigan, and followed 
in the cases we hâve cited, would hâve been violated. 

We are of opinion, therefore, that the action of the trial court in 
charging upon the subject of interest was proper, and that the applica- 
tion of that instruction by the jury produced a just verdict. 
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ŒESCBNT MFG. CO. v. WILSON, State Commissioner of Agriculture. 

(arcult Court of Appeals, Second Circuit, AprU 10, 1917.) 

No. 186. 

1. Courts <S=>101 — Injunction <S=>143(1) — Temporabt Injunction — Notice — 

numbeb of judges. 

Judicial Code (Act March 3, 1911, c. 231, 30 Stat 1162) § 266, as 
amended by Act March 4, 1913, c. 160, 37 Stat. 1013 (Comp. St. 1916, § 
1243), provides that no Interlocutory injunction suspending or restrainlng 
the enforcement of any statute of a state, by restrainlng the action of 
any offlcer In the enforcement or exécution thereot, or of an order made 
by an administrative board or commission acting under the statutes of the 
State, shall be granted on the groimd of the unconstltutionality of such 
statute, unless the application shall be heard and determlned by three 
judges, and that, whenever such application is presented to a Justice or a 
judge, he shall immedlately call to his assistance two other Judges, and 
that such application shall not be heard or determlned before flve days' 
notice of the hearing has been given the Govemor and Attorney General of 
the state, and such other persons as may be défendants. Held, that the 
District Judge had no jurlsdlction of an application for an interlocutory 
Injunction restrainlng a state commissioner of agriculture from prevent- 
Ing the sale wlthin the state of a food product, on the ground that 
the statute under which he v?as acting was imconstltutional, where he 
did not call In two other judges to hear the application, nor give notice 
of the hearing to the Governor and Attorney General. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 344r-350, 629; 
Injunction, Cent. Dig. § 315.1 

2. Courts <@=5405(6) — Circuit Court of Appeals — Jubisdiction — Constitd- 

TioNAL Questions. 

Where the jurlsdlction of the fédéral court rests, not solely upon the 
constltutlonallty of an act, but also upon diversity of cltlzenship, the 
Circuit Court of Appeals has jurisdictlon. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit by the Crescent Manufacturing Company against Charles S. 
Wilson, as Commissioner of Agriculture of the State of New York. 
From an order (233 Fed. 282) denying an interlocutory injunction, 
complainant appeals. Appeal dismissed. 

The petitioner is a corporation organized under the laws of the 
state of Washington. It is engaged in the manufacture and sale of 
varions food products, and among others of a proprietary food prod- 
uct sold under the name of "Mapleine." It seeks an interlocutory in- 
junction against défendant, restrainlng him from interfering with the 
sale of the petitioner's product in the state of New York. 

Charles A. Riddle, of Seattle, Wash., and William T. Byrne, of 
Albany, N. Y., for appellant. 

Egburt E. Woodbury, Atty. Gen. of State of New York, and 
Charles M. Stern, Deputy Atty. Gen. of State of New York, for ap- 
pellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

®=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge. The question presented to the court be- 
low was whether the commissioner of agriculture of the state of 
New York should be restrained from carrying out and enforcing a 
threatened course of action having for its object the prévention of 
sales within the state of mapleine after its importation into New York 
from the state of Washington; mapleine being a food product manu- 
factured and sold in the latter state and extensively transported in In- 
terstate commerce. Stated in another way, the question was whether 
the New York Agricultural Law (chapter 494, L,aws of 1914), entitled 
"An act to amend the Agricultural Law, in relation to adulterated or 
raisbranded food," is unconstitutional, as being in conflict with the 
provisions of section 8 of article 1 of the Constitution of the United 
States, as constituting an undue interférence with Interstate commerce. 
The District Judge held the New York law constitutional, as not be- 
ing in conflict with fédéral law. From this décision an appeal has been 
taken. The case has been argued in this court, and we shall hâve to 
dispose of it upon a point not raised in argument. 

[1] It appears that the District Judge was without jurisdiction to 
hear and détermine the application for the interlocutory injunction. 
A court of the United States composed of one judge only is without 
power to hear and détermine such an application. Judicial Code, § 266, 
as amended by Act March 4, 1913, c. 160 (Compiled Statutes of United 
States Annotated, § 1243), reads as follows: 

"No interlocutory injunction suspendlng or restralnlng the enforcement, 
opération, or exécution of any statute of a state by restrainlng the action of 
any offlcer of such state in the enforcement or exécution of such statute, or 
in the enforcement or exécution of an order made by an administrative board 
or commission acting under and pursuant to the statutes of such state, shall 
be issued or granted by any justice of the Suprême Court, or by any District 
Court of the United States, or by any judge thereof, or by any Circuit Judge 
acting as District Judge, upon the ground of the unconstltutionality of such 
statute, unless the application for the sanie shall be presented to a Justice of 
the Suprême Court of the United States, or to a Circuit or District Judge, 
and shall be heard and determined by three judges, of whom at least one shall 
l>e a Justice of the Suprême Court or a Circuit Judge, and the other two 
luay be either Circuit or District Judges, and unless a majorlty of sald three 
judges shall concur in granting such application. Whenever such application 
as aforesaid is presented to a Justice of the Suprême Court, or to a judge, 
he shall immedlately call to his assistance to hear and détermine the appli- 
cation two other judges: Provided, however, that one of such three judges 
shall be a Justice of the Suprême Court, or a Circuit Judge. Said application 
shall not be heard or determined before at least flve days' notice of the hear- 
ing has been given to the Governor and to the Attorney General of the state, 
and to such other persons as may be défendants in the suit: Provided, that 
If of opinion that irréparable loss or damage would resuit to the complain- 
ant unless a temporary restrainlng order is granted, any Justice of the Su- 
prême Court, or any Circuit or District Judge, may grant such temporary 
restrainlng order at any time before such hearing and détermination of the 
application for an interlocutory injunction, but such temporary restrainlng 
order shall remain in force only until the hearing and détermination of the 
application for an interlocutory injunction upon notice as aforesaid. The 
hearing upon such application for an interlocutory injunction shall be given 
precedence and shall be in every way expedited and be asslgned for a hearing 
at the earliest practicable day after the expiration of the notice hereinbefore 
provided for. An appeal may be taken direct to the Suprême Court of the 
United States from the order granting or denying, after notice and hearing, an 
interlocutory injunction in such case. It is further provided that If before 
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the final hearing of such application a suit shall hâve been brought In a 
court of the state having Jurlsdlctlon thereof under the laws of such state, 
to enforee such statute or order, accompanled by a stay in such state court of 
proceedings under such statute or order pendlng the détermination of such 
suit by such state court, ail proceedings in any court of the United States to 
restrain the exécution of such statute or order shall be stayed pendlng the 
final détermination of such suit In the courts of the state. Such stay may 
be vacated upon proof made after hearing, and notice of ten days served upon 
the attorney gênerai of the state, that the suit In the state courts is not 
being prosecuted wlth diligence and good faith." 

Under the provision above cited it was not within the power of a 
single justice or judge to pass on the question whether the New Yoric 
law violated the Constitution of the United States, When application 
for the injunction was presented to the District Judge it was incum- 
bent upon him to cal! to his assistance two other judges, one of whom 
should bè a Justice of the Suprême Court or a Circuit Judge, to hear 
and détermine the application. And it was also his duty to give notice 
of the hearing to the Govemor and Attorney General, as well as to 
such other persons as may be défendants in the suit. This course was 
not pursued, but the 'District Judge proceeded to hear and détermine 
the question sitting alone. 

This case is not unlike that of Ex parte Metropolitan Water Com- 
pany of West Virginia, 220 U. S. 539, 31 Sup. Ct. 600, 55 h. Ed. 575 
(1911). In that case a single District Judge denied an application for 
an injunction on the ground that a statute of the state of Kansas was 
constitutional. The Suprême Court held that in so doing he acted 
without jurisdiction and that his order was void. After the District 
Judge rendered his décision in the above case of the Metropolitan 
Water Company application was made for a writ of mandamus, and 
the Suprême Court said that it necessarily followed that mandamus 
is the proper remedy, "since the section made no provision for an ap- 
peal from an order made by a single judge denying an interlocutory 
injunction, and a right of appeal is not otherwise given by statute." 

[2] Before concluding this opinion it may be weïl to call attention 
to a matter relating to the jurisdiction of this court in questions in- 
volving the validity of a law alleged to violate the Constitution of the 
United States. The section of the statutes set forth at the beginning 
of this opinion provides that an appeal in the cases therein referred 
to may be taken direct to the Suprême Court of the United States from 
the order granting or denying after notice and hearing an interlocu- 
tory injunction. And section 128 of the Judicial Code (section 1120 
of U. S. Compiled Statutes Annotated, 1916), provides that the Circuit 
Court of Appeals shall exercise appellate jurisdiction to review by ap- 
peal or writ of error final décision in the District Courts in ail cases 
other than those in which appeals and writs of error may be taken 
direct to the Suprême Court. It might be thought, therefore, that this 
court is by virtue of the provisions cited without jurisdiction of such 
cases as the cause of action is one arising under the Constitution of 
the United States. But the rule is that where the jurisdiction of the 
court rests not solely upon the constitutionality of the act but also 
upon diversity of citizenship the Circuit Court of Appeals has juris- 
diction, See Union & PJanters' Bank v. Memphis, 189 U. S. 71, 23- 
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Sup. Ct 604, 47 L. Ed. 712 (1903), and Carolina Glass Co. v. South 
Carolina, 240 U. S 305, 36 Sup. Ct. 293, 60 L. Ed. 658 (1916) 

In the instant case diversity of citizenship exists, the complainant 
being a citizen of the state of Washington. In the instant case as no 
application for a mandamus has been made, and as no provision has 
been made for an appeal from an order of a single judge denying an 
interlocutory injunction in such a case this court must order the ap- 
peal dismissed. 

It is so ordered. 



In re WESTER. 

WBSTEB V. O. B. SMITH & CO. et aL 

(Circuit Court of Appeals, Third Circuit. June 4, 1917.) 

No. 2241. 

1. Bankeuptct ®=ft3 — RionT to .Tuby Tbial — Delay in Demanding. 

Wtiere an alleged banUrupt failed to demand a jui-y trial In his answer 
denying the a(;ts of bankruptey and insolvency, the court did not abuse its 
discrétion in refusing a separate demsind on the next court day but ono. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g 140.] 

2. Bankedptct <®=»475 — Secumty fob Costs — Right to Requibe. 

An alleged bankrupt, who files an answer denying insolvency and tbo 
alleged acts of bankruptcy, caunot be required by the bankruptcy court 
to deposit the costs of a référence, and thus bear a part at least of the 
cost of presenting the case against him, under penalty of having hls an- 
swer stricken, and there Is no justiflcation for such action in General 
Order in Bankruptcy No. 10 (89 Fed. vi, 32 C. C. A. xiii), providlng that, 
before incurring any expense, the clerk, marshal, or référée may requlre 
from the bankrupt or other person in whose behalf the duty is to be 
■ performed indemnlty for such expense, as the hearlng of the creditors 
charges is not undertaken in the bankrupt's behalf or at his request. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 885.] 

Appeal from the District Court of the United States for the District 
of New Jersey ; John Rellstab and J. Warren Davis, Judges. 

Involuntary bankruptcy proceeding by C. B. Smith & Co. and others 
against Albert C. Wester. On pétition to revise orders refusing a 
jury trial and striking out the bankrupt's answer. First order affirmed, 
second order reversed, and answer reinstated. 

Terry Parker, of East Orange, N. J., for appellant. 
Stein, Stein & Hannoch and Herbert J. Hannoch, ail of Newark, 
N. J., for qppellee. 

Before BUFFINGTON, AIcPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This is a pétition to revise two or- 
ders of the District Court, one refusing a jury trial, and the other 
striking out the bankrupt's answer and adjudging him bankrupt by 
default. The f acts are as follows : 

^ssFor other caaes see same topic & KBY-NUMBER in aU Key-Numbered DlgesU & Indexes 
242 F.— 30 
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The original pétition was filed July 18, 1916, asserting a fraudaient 
transfer and concealment of property, and an unlawful préférence. 
On June 8 the bankrupt, who was a retail druggist in Englewood, N. 
J., went to the Mexican border as a soldier, and left his business in 
other hands. Soon afterwards, his cousin, Ernest Wester, who held 
a chattel mortgage on part of the stock and fixtures, foreclosed tlie 
mortgage and bought in the whole stock for a small sum, taking pos- 
session thereof and going on with the business. Thèse proceedings 
under the mortgage constitute the préférence complained of. On 
July 19 the petitioning creditors asked for a receiver, but none was 
appointed; the court thinking it sufficient to make an order that 
Ernest should not dispose of the assets, except in the ordinary course 
of business, and should keep the money so received in a separate fund 
and account. Albert Wester did not return to New Jersey until some 
time in the f ail when the subpœna in bankruptcy and other papers were 
served upon him while in camp at Sea Girt. He moved to dismiss 
the pétition as insufficient, but before his motion was heard the pe- 
titioning creditors asked leave to file an amended pétition, and were 
granted leave on December 4. This new pétition was much like the 
original, except that it amplified the charges concerning the mortgage 
and asserted that Albert and Ernest had together planned the fore- 
closure proceedings in order to defraud the creditors. 

[ 1 ] The bankrupt answered both pétitions on December 29, denying 
insolvency, and denying also the acts of bankruptcy. He did not then 
ask for a jury trial, and an order was immediately entered directing 
the référée to hear the issues as spécial master. The bankrupt asserts 
that the failure to demand a jury trial in the answer was due to an 
oversight, but in any event he did file a separate demand on January 
2, the next court day but one, December 31 and January 1 being holi- 
days. His motion was heard on January 15, and was denied on the 
ground that it came too late ; this déniai presenting the first matter 
for review. We need say little in reply to the bankrupt's argument ; 
unquestionably he had failed to obey the letter of the act, and on 
this record we are unable to say that the court's refusai to allow his 
demand was an abuse of discrétion. The order of January 15 must 
therefore be affirmed. 

[2] The remaining question is more serions. On December 30 the 
master notified the bankrupt to deposit $100 as indemnity under rule 
16 of the District Court, afterwards reducing the amount to $50. The 
hearing was fixed for January 23, and on that day the bankrupt ap- 
peared with his counsel, prepared to hear the évidence against him 
and to ofifer his own évidence in answer, but was met on th,e threshold 
by a renewed demand for a deposit of $50. No similar demand was 
made on the petitioning creditors. The bankrupt refused the deposit, 
stating his reasons in writing and insisting that, as the petitioning cred- 
itors had the burden of proof, they should bear the expense of the 
référence in the first instance. The master refused to proceed, and 
reported the matter to the court, recommending that the bankrupt's 
answer be dismissed. On February 5 the report was confirmed, the 
answer was stricken out, and an order of adjudication was entered. 
This présents the second subject for review. 
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The master's demand was based on rule 16 of the District Court, 
which (with omissions not now important) provides as follows: 

"(a) The issue raised by pétitions and answers In involuntary cases, wliere 
jury trial is not demanded, shall be referred to tlie référée as a spécial mas- 
ter, and lie shall be entitled to receive for his services" a certain per diem 
with stenographer's fées. "Such sum shall be chargeable In the first in- 
stance to the party opposlng the adjudication, and indemnity may be de- 
manded by the référée before proceeding with the hearing In case the pé- 
tition in an Involuntary proceeding be dismissed with costs, such sum may 
be taxed against the petitioning creditors. * • • 

"(c) In other cases, when matters are referred to the référée as a spécial 
master to take testimony and report his flndlng, requlring services not devolv- 
ing upon him by virtue of his otHce as référée, he shall receive a like com- 
pensation, which shall be chargeable in tlie first instance to the party 
bringlng on the référence, and shall be paid by the party ultimately defeated 
in such référence." 

It will be observed that the bankrupt is not named in section (a), and 
if we had been called upon to construe the section in the first instance 
we should hâve been incHned to hold that its language would be sat- 
isfied by applying it to those persons only (such as other creditors) 
that are not parties to the pétition, but might intervene to oppose the 
adjudication. Interveners of this class voluntarily enter the litigation 
and propose an issue, and may be, and often are, properly regarded 
as undertaking to prove the affirmative thereof. But the bankrupt 
himself is in a différent class ; he is the unwilling défendant in a law- 
suit, and is charged with insolvency and unlawful acts, and if thèse 
be proved his property will be taken and divided among his creditors, 
He has therefore the elementary right of any défendant to deny the 
case against him, and to do nothing more until this shall be established 
by the necessary évidence. His adversaries hâve begun the suit and 
hâve made the charge, and if the charge be denied they must bear the 
burden of proof. As a necessary incident to this task, the petitioning 
creditors must assume the initial cost of producing the évidence, al- 
though of course they may afterward hâve a just claim to be repaid. 
But section (a), if applied (as it has been applied) to the involuntary 
bankrupt himself, reverses the situation, and compels him to advance 
the money to help ont the cost of establishing his adversaries' case, and 
dénies him an opportunity even to présent his défense unless he first 
bear at least a part of the pecuniary burden of presenting the case 
against him. In our opinion this is a serious obstruction to the fun- 
damental right of a défendant to be heard, which includes, of course, 
both the right to learn the case against him and to estimate its weight, 
and also the right to offer affirmative évidence in his own défense. 
The matter seems to us so clear that we shall not discuss it further 
(see 11 Cyc. 575, B, and notes), except to say that General Order No. 
10 lends no support to rule 16; for that order only permits indemnity 
to be required "from the bankrupt or other person in whose behalf the 
duty is to he performed"; and in the case before us the duty to be 
performed, namely, the hearing of the creditors' charges, was not un- 
dertaken in the bankrupt's behalf or at his request. He denied the 
charges and thereafter stood upon his right, and could not be adjudi- 
cated until the charges had been proved, He was not in dçfault, for 
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he had filed an answer whose sufficiency was not questioned and had 
thereby made a hearing necessary (although not by a jury), and he 
only became in default after the answer had been stricken out. And 
this was done, not because the answer was inadequatei — as it was in 
Young V. Brande Bros., 162 Fed. 663, 89 C. C. A. 1, 455, 20 Am. 
Bankr R 612 — but as a penalty for his refusai to contribute to the 
expense of the creditors' case. 

It is sought to uphold the rule on the ground that, if a bankrupt be 
allowed to oppose an adjudication without taking the risk of spending 
money, he will often do so merely for delay, or in order to cast the 
pecuniary burden of proving the pétition either on the creditors or on 
the estate. No doubt this may sometimes be the resuit, but a similar 
resuit may follow in every other litigation, and its possibiHty cannot 
take away a defendant's well-established right to be heard, with ail 
that a hearing implies, and we cannot regard it as a sufficient reason 
for denying that riglit, unless we are prepared to do violence to one 
of the first principles of our légal system. We do not décide that an 
involuntary bankrupt may not be required to give indemnity before 
he ofifers his défense, but merely that he cannot be compelled to ad- 
vance the money to pay or contribute to the expense of the petition- 
ing creditors' case under the penalty of having a vaHd answer stricken 
out and of being adjudicated a bankrupt. 

The order of January 15 is afîirmed, but the order of February 5 
Is reversed, and the bankrupt's answer reinstated. The case is re- 
manded for further proceedines not inconsistent with this opinion; 
the costs in this court to be paid by the petitioning creditors. 



FLUOKEY et al. v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Sixtb. Circuit. June 5, 1917.) 

No. 2044. 

1. Railroads <S=3.328(4) — Crossing Accidents — Dxjty to Look and Listen — 

Obstbucted Ceossings. 

Wlien an automobile reaclied a point 40 feet froin a rallroad crossing, 
buildings and standing cars bad so far ceased to obstruct tbe driver's 
View that he could see 120 feet along the track upon whlch a car was 
appi'oaehing. It was broad dayllght, there was neither smoUe nor dust, 
and there was no other moving train, nor anything to distract the drlv- 
er's attention. He was familiar with the crosslng, and knew that by 
reason of the obstructions it was dangerous, and must be approaehed 
oautiously. Held, that it was his clear duty to look as soon as he could 
see, and to bave his machine under such control that, if necessary, he 
could stop before getting Into the danger zone, and in drivlng upon the 
track in front of an approaching car, wliicb could bave been seen, he fail- 
ed to exercise the care of a reasonably prudent man. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1061.] 

2. Railroads iS=339(2) — Crossing Accidents — Wanton ob Willïui. Négli- 

gence. 

Gross and wanton négligence of a rallway company, to avold the con- 
tributory négligence of a person struck by a railway motor car, must be 

®=9For other eues ise aame topic & KEY-NUMBER In ail Key-Numbered Dleests & Indexai 
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really willful or so highly reckless as to constltute the équivalent of 
willfulness. 
[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1085.] 

3. Railboads <S=339(2) — Crossing Accidents — Wanton obi WiLi-ruL Negli- 

aENCE. 

Though It is the rule in Tennessee that the violation of a City ordinance, 
by a rallway company contributing to a collision, is négligence per se, and 
not merely évidence of négligence, the simultaneous violation of thre«- 
ordinances does not, regardless of the charaeter of the ordinances or the 
nature of the violations, Indicate a degree of indifférence or recklessness 
having the same effect to avold contrihutory négligence as deliberate will- 
fulness. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1085.] 

4. Railroads ©=339(2) — Csossing Accidents — Wanton or Wiixful Négli- 

gence. 

Plalntiff's automobile was struck by a railway motor car traveling 12 
miles an hour, in violation of an ordinance limlting the speed of railway 
cars or trains to 6 miles an hour, at a crosslng where there were neither 
gâtes nor a flagman, as required by an| ordinance at ail crossings withiii 
the fity limits. In violation of another ordinance a car was standin.^ 
within 1.50 feet of the crosslng. There had been no municipal détermina- 
tion that the particular crosslng needed gat<>s or a flagman, and the 
conditions at the crosslng did not indicate an imperatlve necesslty therc- 
for, nor did any former accidents or complaints appear. The standing 
car had no causal connection with the Injury, as it did not obstruct the 
view after a building was passed. The speed of the car was less than 
that permltted by ordinances in the case of street cars. Held, that tlie 
concurrent violation of the tiiree ordinances did not amount to wanton- 
ness, avoidlng the efCect of plaintifE's contributory négligence, especlally 
where it appeared that the motorman was vigilant, was uslng hls whistle 
and his bell seasonably, and that he saw the automobile and put on his 
brakes at the earliest possible instant. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1085.] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by Mrs. Basset Fluckey administratrix, and others, against 
the Southern Railway Company. Judgment for défendant, and plain- 
tiffs bring error. Affirmed. 

W. H. Fitzhugh, of Memphis, Tenn., for plaintift's in error. 
Caruthers Ewing, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

DENISON, Circuit Judge. Mr. and Mrs. Fluckey, in an automo- 
bile which he was driving northerly along a street in Memphis, under- 
took to cross the tracks of the Southern Railway Company. A gaso- 
line motor car, operated by the railway in interurban service was ap- 
proaching from the west. There was a collision, in which Mr. Fluckey 
was killed and his wife hurt. She brought this suit in the court below 
to recover damages, and, after a trial, tihe court directed a verdict for 
the défendant, upon the ground of contributory négligence. She brings 
the case hère on error, claiming that the queston of contributory négli- 
gence was for the jury, and that the négligence of the railway company 

®=9For other cases see same topic & KEY-NXIHBER in ail Kejr-Numbered ûigests & Indexes 
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was so gross and willful that contributory négligence, even if estab- 
lished, should not bar recovery. 

[1] Upon the first question, it is unnecessary to go into great détail. 
We are satisfied that the court below was right. When the automobile 
reached a point 40 feet from the rail, the buildings and the standing 
cars on the driver's left had so far ceased to obstruct his view that he 
could see 120 feet along the straight track upon which the car was ap- 
proaching, and at that moment the car was not more than 100 feet from 
the point of collision. It was broad daylight, there was neither smoke 
nor dust to obscure the view, there was no other moving train to 
drown the noise of the approaching car, nor was there anything to 
distract the driver's attention. It is not to be disputed that, if the driver 
had looked at the first instant when looking would do any good, he 
would hâve seen the car coming. He was familiar with the crossing, 
and knew that, by reason of the obstructions, it was a dangerous cross- 
ing and must be approached cautiously. His clear duty was not only 
to look as soon as he could see, but to hâve his machine under such 
control that, if necessary, he could stop before getting into the danger 
zone. In this respect, the case is to be distinguished from that of one 
driving horses, where to undertake to stop so near the rail may involvc 
danger. Flannelly v. D. & H. R. R., 225 U. S. 597, 604, 32 Sup. Ct. 
783, 56 L. Ed. 1221, 44 L. R. A. (N. S.) 154; N. Y. C. R. R. v. Maid- 
ment (C. C. A. 3) 168 Fed. 21, 23, 93 C. C. A. 413, 21 L. R. A. (N. S.) 
794; Brommer v Pa. R. R. (C. C. A. 3) 179 Fed. 577, 580, 103 C. C. 
A. 135, 29 h. R. A. (N. S.) 924; Chase v. N. Y. C. R. R., 208 Mass. 
137, 94 N. E. 377 Under thèse undisputed facts, there can be no tena- 
ble basis for a finding that Mr Fluckey exercised that degree of care 
(vhich would be observed by a reasonably prudent man in such a situa- 
tion. 

The case involves no question of imputing to a passenger the négli- 
gence of a driver, because Mrs. Fluckey testifies that she had assumed 
the duty of looking out for danger at this crossing and was under tak- 
ing to give any warnings that might be necessary. In this respect, as 
well as upon the gênerai subject, the facts of this case bear very close 
anïdogy to those passed upon by this court in Erie R. R. v. Hurlbert, 
221 Fed. 907, 137 C. C. A. 477. 

[2] Whether or not the gross and wanton négligence of the de- 
fendant will always be a sufficient avoidance of the plaintifï's contribu- 
tory négligence, it must at least be either really willful, or so highly 
reckless as to constitiite the équivalent of willfulness. Lacey v. Louis- 
ville R. R. (C. C. A. 5) 152 Fed. 134, 81 C. C. A. 352; Atchison Ry. v. 
Baker, 79 Kan. 183, 98 Pac. 804, 21 L. R. A. (N. S.) 427, note; lowa 
Ry. V. Walker (C. C. A. 8) 203 Fed. 685, 121 C. C. A. 579. The plain- 
tiff hère does not claim any évidence tending to show an intention on 
the part of the motorman to injure the plaintiff nor any actual willful- 
ness, She seeks to build up a constructive willfulness through the 
cumulative effect of the violation of city ordinances. One ordinance re- 
quired gâtes or flagmen at ail railroad crossings within the corporate 
limits ; this crossing had neither. Another forbade that railroad cars 
should be left standing within 150 feet of the highway crossing, so that 
they would obstruct the view down the track ; a car was hère standing 
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within that distance. A third ordinance (as we assume for tlie purpose 
of this opinion) limited to 6 miles per hour the rate of speed of ail 
trains or cars within the city limits ; this motor car was moving at a 
higher speed. 

It has been decided by the highest court of Tennessee that the viola- 
tion of a city ordinance in a manner contributing to a collision of this 
kind is not merely évidence of négligence, but is négligence per se. Ry. 
V. Haynes, 112 Tenn. 712, 81 S W. 374. Whether this holding is so 
far a matter of statutory construction that it binds this court, or wheth- 
er it pertains rather to a question of gênerai law, we need not décide ; 
for présent purposes, we accept it as the correct rule. No one claims, 
however, that iJie violation of a single ordinance is even évidence of 
wanton or willful négligence ; and, indeed, no reason is suggested upon 
which such a claim could hâve been based. 

[3] Plaintiff's position is that the simultaneous violation of three 
city ordinances indicates a degree of indifférence or recklessness which 
should hâve the same effect as deliberate willfulness. We cannot think 
that this inference is permissible, merely from this basis and regard- 
less of the character of the ordinance or the nature of the violation. 
If tlie breaking of one ordinance is not of itself at ail indicative of will- 
fulness, the multiplication of such instances cannot create a basis of 
inference otherwise nonexistent. An analogy may be suggested to 
cases where each of several f acts cnay be of itself no proof of fraudu- 
lent intent, but where the association of ail thèse f acts may tend to raise 
the inference of fraud, The analogy is not very close. In matters of 
f raud, the question of intent is involved, and f acts separately innocent 
may tend to color the intent ; but in cases like the présent, the intent to 
run over a traveler upon the highway has no connection with the in- 
tent not to observe the ordinances, and the utmost that can be establish- 
ed by the breach of several ordinances is a gênerai indifférence to the 
observance of municipal régulations. Between this inference and the 
other one, there is no bridge ; and the case is one for the application of 
the arithmetical rule that the addition of nothing to nothing cannot 
make something. 

[4] A review of ail the cases cited by plaintiffs develops that in each 
one wanton or willful négligence was inferred from the character of 
defendant's acts, and not primarily merely from the ordinance viola- 
tions; and when we turn aside from the theory that the breach of 
three ordinances in gross inherently tends to show wantonness, and con- 
sider the nature and effect of the breaches hère involved, we get the 
same resuit. There had been no municipal détermination that this par- 
ticular crossing needed gâtes or a flagman ; the ordinance was equally 
imperative as to every crossing in the city ; and we must take notice of 
the vast number of such crossings within the corporate limits of every 
large city, where the degree of need for this précaution is not extrême. 
There is no évidence of a practice to run trains hère at high speed, nor 
of such conditions that a careful traveler may not protect himself, nor 
of such dense traffic and distracting surroundings as to indicate impera- 
tive necessity for a guard. Neither do there appear former accidents or 
complaints, or anytl\ing fairly supporting the inference that the fail- 
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ure to provide gâtes or a flagman was gross or wanton or willful nég- 
ligence. 

To keep cars standing on side tracks back 150 feet away from a 
Crossing is a measure of extrême prudence, and cannot be said to be 
demanded by ordinary and reasonable care in ail cases — if, indeed, it is, 
usually. We are clear that the mère breaking of tliis rule does not of 
itself indicate any extrême négligence; and whatever violation there 
was in the présent case was practically, if not wholly, without causal 
connection with the in jury, since the standing car in question did not 
Project beyond the line of vision between the edge of the building on the 
corner and the point 120 feet down the track. 

Running a train of cars or a single car at a reckless and dangerous 
speed over an unguarded and obstructed crossing, might, under some 
circumstances, indicate wantonness. That is net before us; but, in 
this case, the ordinance limit was 6 miles an hour, the same ordinances 
permit street cars on the city streets to run 20 miles an hour, and this 
car was not exceeding 12 miles an hour. That speed for an interurban 
car is not, in truth, of itself, reckless or wanton négligence; and even 
if an ordinance limiting such speed to 6 miles an hour is valid, and even 
if running at 12 miles an hour is per se négligence, we are confident 
that is the utmost inference which should be drawn merely from the 
speed. 

We must not be understood as intimating that a concurrent viola- 
tion of two or more city ordinances înight not tend to show gross nég- 
ligence; but we think this conclusion would corne, not as a matter 
of arithmetic merely, but as a resuit of the character of the ordinances 
and the nature of the violations in a given case, considered either sepa- 
rately or compositely ; and we might well add that, in the présent case, 
not only was no act involved inherently indicating wantonness or will- 
fulness, but the évidence is substantially undisputed that the motorman 
was vigilant, was using his whistle and his bell seasonably, and saw the 
automobile and put on his brakes at the earliest possible instant. The 
case is not one where the railroad was "kicking" a car across a high- 
way without warning of any nature, nor does it involve any other act 
of such grossly careless nature. 

The District Court was right in declining to submit thèse questions to 
th€ jury. The judgment is affirmed. 
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THE GEORGE HAWLEX et al. 

(Circuit Court of Appeals, Flfth Circuit Aprll 27, 1917.) 

No. 2946. 

Sai-vage <S=»27 — ^Amount of Compensation — Eescite or Sinkxng Vessel. 

A steamship, whieh had just completed loading with cross-ties at a 
wharf la New Orléans, llsted, permittlng the water to enter the port- 
holes on one side, causing the stem of the vessel to sink. until it rested 
on the bottom. The master was absent, but the wharf watchman called 
to two tugs owned by libelant, whlch were passlng, and they promptly 
came to the assistance of the sinking ship. After 3l^ days of almosi 
continuous work by the two tugs, with some assistance from others, the 
vessel was floated without serious injury to it or its cargo. One of tho 
tugs remained alongside for six days more, fumishing steam for puiu^jlng, 
etc. There was no great danger involved In the work, but it was prompt- 
ly and efficlently done. The tugs were worth about $75,000 and ^0,000, 
respeetively, and the salved vessel and cargo $215,000. Helé, that a 
salvage award of $10,000 to the tugs and crews was too small, being but 
little more than the actual value of the service rendered, and that it 
should be increased to $17,500. 

[Kd. Note. — For other cases, see Salvage, Cent. Dig. §| 65, 66.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Judge. 

Suit in admiralty by tlie Bisso Towboat Company and others against 
the steamship George Hawley, of which the Boston-Virginia Transpor- 
tation Company was claimant, and others. Decree for hbelant, from 
which the Towboat Company appeals. Modified. 

John D. Grâce, of New Orléans, La., for appellant. 

Henry P. Dart, Benjamin W. Kernan, and Henry P. Dart, Jr., ail of 
New Orléans, La. (Stimson, Stockton, Livermore & Palmer and John 
F. Volk, ail of Boston, Mass., on the brief), for appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. This is an appeal by libelants from a de- 
cree rendered in their f avor against the steamship George Hawley and 
its cargo, the claimants thereof, and their surety on a release bond. 
The complaint against the decree is because of the alleged insufïiciency 
of the amount awarded. The total amount awarded by the decree to 
the lil lants who were-before the court when the decree was rendered, 
the ciaims of other libelants having been settled, was $10,000. Of this 
amount the sum of $479.17 was awarded to the officers and crew of the 
towboat Independent, $233.30 to the officers and crew of the towboat 
El Toro, $15 to George Ruppert, $49.95 to J. W. Tyler, and the bal- 
ance, $9,222.58, to the Bisso Towboat Company, owner of the tow- 
boats El Toro and Independent. 

At about 6Aù o'clock in the evening of Friday, February 28, 1913, 
while the George Hawley was lying at the Valence street wharf in thé 
port of New Orléans, loaded with cross-ties, and ready to start on a 
voyage, it listed to starboard, which was towards the wharf, with the 
resuit that water poured through portholes on the starboard side, 

«=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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which had been left open for ventilation, and the stem end of the ship 
sank until it reached the bottom of the river ; its bow remaining afloat. 
The master of the vessel was not présent at the time, having gone into 
the city to sïgn the bills of lading for the cargo. The wratchman at the 
wharf saw what had occurred to the ship, telephoned to the office of 
the Bisso Towboat Company that a ship was sinking at the Valence 
Street wharf, and suggested that a tug or tugs be sent right away. 
An officer of the Towboat Company replied that two of its tugs were 
on their way with tows, and ought to be just about there at that time. 
In a f ew minutes the watchman saw the tug Independent as it was pass- 
ing in the river and hailed it. That tug promptly went to the assist- 
ance of the Hawley. A little later the tug El Toro did the same. 
From that time until the morning of Tuesday, March 4th, both the tugs 
were engaged in rescuing the Hawley, except that each of them was 
away and doing something else during part of Saturday, March Ist. 
On the following Tuesday morning the Hawley was again afloat. The 
vessel and cargo were saved without very serions loss to either. The 
Independent remained alongside until the morning of March lOth. 
On March 4th, 5th, and 6th it furnished steam to the Hawley for 
pumping, etc., required to restore the vessel and cargo to such condition 
that its officers and crew could résume control and operate it with its 
own power. 

The appraised value of the Hawley was $195,000, and of its cargo 
$20,650— a total of $215,650. It had about 300 tons of coal in its 
bunkers, worth over $600. The El Toro cost its owner about $75,000, 
and the Independent was bought for about $40,000. Each of them was 
well equipped.for rendering salvage services, and was kept constantly 
ready to render such service when required. There were other vessels 
in the port of New Orléans capable of rendering the service which the 
two tugs mentioned rendered. 

The évidence in the case does not leave it open to question that a 
meritorious salvage service was rendered by the two tugs mentioned 
and their owner, officers, and crews, which was participated in by other 
parties, who hâve been settled with. The amount awarded for the 
part of that service which was rendered by the appellants should be 
enough to cover an adéquate compensation for the labor and expense 
which the enterprise required of them, and also a reward allowed as a 
bounty in pursuance of the public policy of encouraging voluntary ex- 
ertioiiS for the saving of imperiled ships and their contents; the 
amount of such reward depending upon the spécial facts and merits of 
the service rendered. The Craster Hall, 213 Fed. 436, 130 C. C. A. 72. 
The évidence was such that it well would hâve supported an award of 
$7,000 or more for the service rendered by the two tugs, if they had 
been employed under a contract providing for the payment of what the 
service was reasonably worth, whether it was successful or not. This 
being so, a resuit of the decree as it was rendered is that it may be re- 
garded as awarding about $2,200 as a reward to the owner of the tugs 
for the services they rendered. Our conclusion is that such an amount 
is greatly less than a suitable reward, in addition to adéquate compen- 
sation, for the services rendered by the two tugs. It is true that it was 
accidentai that the two tugs happened to be near by when the mishap 
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occurred to the Hawley, and were able to gb to its rescue probably 
sooner than the master of the vessel, if he had been présent at the 
time, could hâve procured other aid if he had promptly sought it. But 
this does not detract from the merit of the service voluntarily and 
promptly rendered by the two tugs, and with successful results. 

The amount to be allowed as a reward for rendering that service 
cannot properly be as great as it should hâve been if the service had 
been rendered in rough weather and near a dangerous coast, instead of 
in fair weather and in a safe harbor, or if the évidence had clearly 
shown, which it did not, that the bottom of the river at the place where 
the partly sunken vessel came in contact with it was so sloping or 
declivitous as to make it liable that such a heavy object resting upon it 
would slip off into deeper water, thereby greatly enhancing the péril 
of both the rescued and rescuing vessels. The évidence does not con- 
vince us that the work of saving the ship and its cargo, conducted as 
it was with adéquate care and skill, exposed the rescuing vessels, or ei- 
ther of them, to any very serions hazards, or their officers and crews 
to unusual hardships or grave périls. At any rate, the salvage work 
was done without serions injury to either the vessels or the men en- 
gaged in it, and the resuit of it was that the Hawley and its cargo were 
rescued without any very serious damage which was attributable to 
what was done in saving them. In view of the value of what was 
saved and of the vessels which participated in the salvage service, of 
the time, labor, and expense involved in that service, of the risk of get- 
ting nothing in retum in the event of the failure of the enterprise, and 
of ail the attending circumstances, our conclusion is that the total 
amount to be awarded to the appelants should be $17,500, instead of 
$10,000, the amount awarded by the decree ^ppealed from, and that 
the additional amount hère awarded should be allotted to the Bisso 
Towboat Company, the owner of the two tugs, the Independent and 
the El Toro. The part of the amount awarded by the decree of the 
District Court which was allotted to the officers and crews of the two 
tugs were sums equal to three times the amount of their wages during 
the time they were employed in behalf of the Hawley. It is not made 
to appear that there was such inadequacy in thèse allowances as to 
call for a change of this feature of the decree. 

The decree appealed from will be hère modified, as above indicated, 
and, as so modified, is affirmed, with costs against the appellees. 
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MABSHAIiL V, NEVINS. 

(Olrenlt Court of Appeals, Nlnth Circuit May 14, 1917.) 

Na 2892. 

1. BANKBUPTor <g=»S04 — ^Pbeterbnces — Actions — Questions of Pact. 

In a suit by a trustée In bankxuptcy to set aside an alleged preferentlal 
txansfer by the bankrupt to hls nïother^in-law, évidence heli to make a 
question of fact as to whetlier the grantee had reasonable ground to be- 
lieve that the transfer to her would effect a préférence, and was Intended 
to effect a préférence, and to support the trial court's flnding upholding 
the transfer. 

[Ed. Note.— For other cases, see Bankruptoy, Cent Dig. § 463.] 

2. Bankruptoy <S='303(1) — ^Pbbfeeences— Actions— Bubden of Pkoof. 

In a suit by a trustée in banlcruptcy to set aside an alleged preferentlal 
transfer, the burden of proof is on the trustée to prove that the trans- 
férée had reasonable ground to believe that the transfer would, and was 
intended to, effect a préférence. 

[Ed. Note. — For other cases, see Bankruptoy, Cent Dig. §§ 458, 459.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; M. T. Dooling, Judge. 

Suit by J. W. Marshall, trustée, etc., of N. H. Hickman, bankrupt, 
against Elizabeth Nevins. PVom a judgment for défendant, plaintiflf 
appeals. Affirmed. 

Lloyd S. Ackerman, of San Francisco, Cal., for appellant. 

W. F. Sullivan, of San Francisco, Cal., and H. G. Lucas, of Oak- 
land, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Marshall, as trustée of the estate of Hick- 
man, bankrupt, brought suit under section 60, subd. "b" of the Bank- 
ruptcy Act of July 1, 1898, c. 54L 30 Stat. 562 (Comp. St. 1916, § 
9644), as amended in 1910 (Act June 25, 1910, c. 412, § 11, 36 Stat 
842), to set aside the transfer of an interest in the schooner William 
Olsen to Elizabeth Nevins. Hickman was adjudged an involuntary 
bankrupt on February 2, 1916, and the transfer involved was made by 
Hickman to Mrs. Nevins on December 7, 1915, within four months be- 
fore the adjudication in bankruptcy. The District Court decided in fa- 
vor of Mrs. Nevins, and the trustée appeals. 

[1] The sole issue in the case is: Did Mrs. Nevins know or hâve 
reasonable cause to believe, at the time of the transfer to her, that the 
transfer or its enforcement would efïect a préférence? It is unneces- 
sary to set forth the évidence at length, and we shall only refer to 
some essential facts. Hickman in 1897 married the daughter of Mrs. 
Nevins. From the time of his marriage, up to the time that he was 
forced into bankruptcy, he was in various business enterprises, but, for 
the most part, was unsuccessful, and since 1906 has been practically 
insolvent Mrs. Nevins, his mother-in-law, was an elderly woman with 
some means, and at various times from 1905 on she lent money to 
Hickman. In February, 1912, Hickman gave a note to Mrs. Nevins to 

^ssFor other cases see eame toplc & KEY-NUMBBR in aU Key-Numbered Digests & Indexe» 
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cover the amount which was due by him to her for money loaned to 
him up to February 15, 1908. However, after the note was given, she 
lent him additional sums. He never paid principal or interest, except 
$968.96 paid in February, 1912, which was the amount of interest then 
due on his debt to Mrs. Nevins ; interest being computed at the rate of 
5 per cent, per annum. The Bay Shore Drayage Company, a corpora- 
tion of which Hickman was président, and in which Mrs. Hickman, his 
wife, was the chief stockholder, was also indebted to Mrs. Nevins in 
the sum of $2,725 loaned to the company by Mrs. Nevins at her daugh- 
ter's request. In 1914 and 1915 some judgments were obtained against 
Hickman by certain of his creditors, and there is testimony tending to 
show that Hickman for a year or so prior to 1915 was reputed to be 
insolvent. The trustée also introduced in évidence a certain a^ree- 
ment, dated January 21, 1915, between Mrs. Nevins and Hickman and 
the Bay Shore Drayage Company and one O. H. Greenewald, reciting 
that Hickman owed Mrs. Nevins certain amounts, and that, in con- 
sidération of advances by Greenewald to Hickman to carry on the busi- 
ness of the Drayage Company, Mrs. Nevins would consent to the pay- 
ment of Greenewald by the Drayage Company in préférence to the pay- 
ment of the debt of the Drayage Company to Mrs. Nevins, and the 
Drayage Company agreed that it would pay the debt due to Greene- 
wald in préférence to the debt due Mrs. Nevins, and Mrs. Nevins 
agreed to defer collection of her debt against Hickman until the debt 
of Greenewald should be paid. 

Greenewald testified that he explained to Mrs. Hickman in Novem- 
ber, 1915, that her husband owed him some money for advances to the 
Bay Shore Drayage Company, and that he wanted settlement and ask- 
ed her to discuss the matter with her mother, Mrs. Nevins, that Mrs. 
Hickman agreed to do this, and that afterwards Hickman told him that 
Mrs. Hickman had been to Vallejo to see Mrs. Nevins about the mat- 
ter. Greenewald also says that he asked Hickman to transfer his in- 
terest in the schooner as security for his indebtedness to him, but that 
Hickman would not do so, and in December transf erred the interest to 
his mother-in-Iaw, Mrs. Nevins. iVIrs. Nevins testified that she never 
knew anything of Hickman's business affairs, and never had the slight- 
est reason to suspect that he was insolvent, until she read that he was 
adjudicated a bankrupt; that at the time her son-in-law, Hickman, 
tr nsferred his interest in the schooner to her, he owed her about $10,- 
000 borrowed money ; that she did not know that he was insolvent, or 
intended to make a préférence in her favor, or that the transfer would 
effect a préférence. She said that during many years she had lent 
money to her daughter and to her son-in-law, to be paid back to her as 
they might see proper; that she never discussed business with Hick- 
man, and that there was never anything in the style of living of her 
daughter and son-in-law which led her to believe that Hickman was 
in failing circumstances ; that she had perfect confidence in her son- 
in-law, and that the requests which he made for loans were always 
brought to her through her daughter, Mrs. Hickman. She explained 
her participation in the contract with the Drayage Company by saying 
that she signed it at the instance of her daughter, who told her that Mr. 
Greenewald was going to assist Mr. Hickman, and that by signing the 
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paper Mr. Greenewald would get back his money before others, but 
that no suspicion was created in her mind by this transaction, and that 
she never knew of the transfer to her of Hickman's interest in the 
schooner until Hickman himself told her in December, 1915, that he 
had transferred it to her to pay his debt to her. She said that she 
never asked him to do it, and that after the transfer to her she had ap- 
pointed Hickman as her agent in connection with the ship. 

The opinion of the District Judge was that the évidence showed that 
Mrs. Nevins trusted her son-in-law and daughter absolutely, and had 
no reason to suspect that her son-in-law was insolvent, and did not be- 
lieve that he was, at the time of the transfer to her. 

[2] We are of the opinion that, while the circumstances might hâve 
led to the conclusion that Mrs. Nevins had reasonable ground to believe 
that the transfer by Hickman to her would effect a préférence, and 
was intended to efïect a préférence, still whether such reasonable cause 
for belief existed was a question of fact, with the burden of proof up- 
on the trustée. The Suprême Court, in Pyle v. Texas Transport & 
Terminal Co., 238 U S. 90, 35 Sup. Ct. 667, 59 L. Ed. 1215, has very 
recently said : 

"By the statute's very words, In order to set aslde such a transfer and re- 
oover the property, It must appear that 'the person recelvlng It, or to be 
beneflted thereby, or his agent actlng thereln, shall hâve had reasonable cause 
to believe that It was intended thereby to glve a préférence.' Whether such 
'reasonable cause to believe' existed Is a question of fact, and the burden of 
proof is upon the trustée." Grant v. National Bank, 97 TJ. S. 80, 24 L. Ed. 
971; Barbour v. Priest, 103 U. S. 233, 26 L. Ed. 478; Coder v. Arts, 213 U. 
S. 223, 29 Sup. Ot 436, 53 U Ed. 772, 16 Ann. Cîas. 1008; Wright v. Sampter 
(D. C.) 152 Fed. 196. 

Appellant makes the point that the appellee, Mrs. Nevins, must bc 
charged with any knowledge of her daughter, upon the theory that the 
daughter was the agent of her mother. But there is no substantial 
proof to the effect Aat Mrs. Hickman was the agent of her mother, 
in that any knowledge which Mrs. Hickman may hâve had conceming 
her husband's affairs was to be imputed to Mrs. Nevins. 

An accurate judgment upon the whole case called for a very careful 
estimate of the testimony of Mrs. Nevins. If she was perfecây truth- 
ful in her statements of the confidence she placed in her son-in-law, 
and of her ignorance of his real financial situation, and of any purpose 
to prefer her over other creditors, the conclusion of the lower court 
ought not to be overthrown. The advantage of having heard and seen 
the witness must hâve greatly aided in turning the case one way or the 
other. It being clear tihat there was no misunderstanding of the law, 
we are not satisfied that the leamed court drew erroneous conclusions 
of fact from the testimony. 

Affirmed. 
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In re OAMAHAN. 

In re WILSON. 

(Carcult Court ol Appeals, First Circuit. May 8, 1917.) 

No. 1261. 

Bankbxjptct <g=123 — Election of Trustée — Right to Vote — Peoxies. 

Where the District Court speclflcally found that proxies soUclted by P. 
were solicited by B., a créditer, thereby neccssarlly tinding that P. was 
B.'s agent, and not tlie agent of the bankrupt, and there was no finding 
that they were procured in the Interest of the banlirupt, or that the hold- 
ers of the proxies were In any way subject to the banknipt's control or 
direction, the proxies were properly voted, though the référée had dls- 
approved B.'s élection as trustée on the ground that there was some sort 
of an arrangement between him and the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §| 303, 308, 311.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy; Jas. 
M. Morton, Jn, Judge. 

In the matter of Frank E. Wilson, bankrupt. On pétition to revise 
by Vaughn Callahan. Decree affirmed. 

A. K. Cohen, of Boston, Mass. (Herman A. Mintz, of Boston, Mass., 
on the brief), for petitioner. 
William T. Atwood, of Boston, Mass., for respondent. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is a pétition to revise in matter of 
law the action of the District Court and of the référée in bankruptcy 
approving the élection of Guy A. Ham as trustée of the estate of the 
bankrupt Wilson. The contentions of the petitioner are that the court 
erred in ruling: (1) That Ham received the vote of a majority in num- 
ber and amount of creditors whose claims were proved and allowed and 
who were entitled to vote for trustée ; (2) that Bridge, a creditor, was 
entitled to vote for trustée ; (3) that creditors whose claims were so- 
licited by one Peters were entitled to vote for trustée; and (4) that 
Cohen did not receive the vote of a majority of creditors whose claims 
were proved and allowed, and who were entitled to vote for trustée. 

At the first meeting of creditors two élections were had. At the first. 
Bridge received the votes of 45 creditors whose claims amounted to 
$53,701.72, and Cohen the votes of 9 creditors whose claims amounted 
to $15,140.91. The référée disapproved this élection, finding that 
Bridge was not a proper person to act as trustée because of "some sort 
of an arrangement" between him and the bankrupt, and ordered a new 
élection. Upon the second élection, Ham received the votes of 41 cred- 
itors whose claims amounted to $50,599, and Cohen the votes of 9 
creditors whose claims amounted to $15,140.91. The claims of 36 
creditors amounting to $6,008, which were solicited by Peters, and the 
claim of Bridge for $35,706, were included in the vote for Ham. Ob- 
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jections were taken to Bridge being permitted to vote hîs claim, and to 
his attorneys, Lincoln & Hemenway, voting the daims of the 36 cred- 
itors soHcited by Peters. The référée overruled the objections and 
entered an order confirming the appointment of Ham. 

On a pétition to review the order of the refereé the matter was cer- 
tified to the judge of the District Court, who confirmed the order, and 
the case is hère on the présent pétition. 

In support of her contentions the petitioner relies largely on the case 
of In re McGill, 106 Fed. 57, 45 C. C. A. 218, decided by the Circuit 
Court of Appeals for the Sixth Circuit, January 8, 1901, which is the 
only décision by a Circuit Court of Appeals that has been called to 
our attention. In that case it appeared that at the first meeting of 
creditors, one Neydon, having presented to the référée "241 spécial let- 
ters of attomey, executed by creditors whose claims had been allowed, 
aggregating in amount $73,860! 13, was présent at said meeting, and 
pursuant to thèse letters offered to vote for Mr. Walter Zinn, to be 
trustée, the number and amount aforesaid of the claims of creditors 
represented by tlie proxies held by said Mr. Neydon; whereupon the 
said votes, and each of them, so offered by him, were by other credi- 
tors présent or duly represented objected to and challenged, on the 
ground that said letters of attorney, and ail the votes offered to be cast 
pursuant thereto, were obtained by the interférence of the bankrupt" ; 
that the référée, having heard the évidence, which disclosed that the 
bankrupts, Reinhard & Co., were bankers, and had been instrumental in 
sending out letters from their bank to creditors and procuring proxies 
for the purpose of controlling the élection of the trustée, made the 
following findings of fact: 

"I flnd that the object of the letters sent to creditors by Reinhard & Co. waa 
to hâve the creditors eall at the bank, and obtain their powers of attorney for 
the purpose of voting by proxy for Mr. Zlnn as trustée, and that Mr. Neydon 
and Mr. Falrbanks were the agents of the Reinhards for the purpose of carry- 
îng this object Into effect; that the Reinhards had accompllshed the object, 
which, by their letter, veas intended to be accompli shed, by obt-aining the povr- 
ers of attorney; and that it vras the intention of the Reinhards to control the 
flrst meeting in the élection of a trustée by means of thèse proxies ; and that 
Mr. Neydon, in offering to vote said proxies, was actlng as the agent of the 
Reinhards, in furtherance of the comnïon design. I further flnd that, by soUd- 
tatlon, influence, and interférence of the Reinhards themselves, and through 
their agerts, Mr. Neydon and Mr. Falrbanks, thèse proxies had been obtained ; 
and that, * * * while Mr. iNeydon was ostensibly the agent of the cred- 
itors whose powers of attomey he held, he was in fact the agent of the Rein- 
hards for the purpose of electing a trustée In their Interest, and hIs object In 
offering to vote under authority of thèse letters of attorney was to choose a 
trustée, not for the beneflt of the creditors, but in the interests of hls real 
prlncipals, the Reinhards, by whom he was employed." 

Having found thèse facts, the référée sustained the objection and 
made an order denying Neydon any right to vote the claims on the 
proxies. On a pétition to review the findings and rulings of the réf- 
érée, the District Court approved and confirmed them; and, on a 
pétition to revise in matter of law, the décision of the District Court 
was affirmed by the Court of Appeals. It was held : (1) That a réf- 
érée to whom a case is sent présides at the first meeting of creditors 
in the place of a judge, and is required to "détermine who are entitled 
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to participate in the meeting as creditors," that a "creditor may include 
a duly authorized proxy"; that "when the creditor présents his daim 
the référée has * * * authority * * * ^o inquire, for the 
purpose of the meeting, into the claim presented, and to détermine 
that such person is or is not a creditor" ; that "when the creditor does 
not appear in person, but undertakes to qualify another to represent 
him, * * * the référée may * * * inquire into his status to 
détermine whether he is a duly authorized and lawf ul attorney in fact"-; 
that "it is a valid objection that one oflfering to qualify is shown to be 
the représentative of the bankrupt acting under a power of attorney, 
nominally executed by the creditors, but in fact procured by the bank- 
rupt in his interest, in order to vote his choice for trustée" ; and (2) 
that the authority of the référée to détermine the qualifications of the 
voter is not inconsistent with the right given him to "disapprove 
the choice of the creditors" after a vote has been taken. 

The légal basis for the above conclusions, as stated by the court, was 
that "it is the policy of the law to secure a trustée who is the sélection 
of the creditors and not of the bankrupt" ; and that, while proxies for 
voting claims appear to confer authority to act in the interest of the 
creditors, the circumstances attending their procurement may be 
such as to show that they were in fact procured for the purpose of be- 
ing voted in the interest of the bankrupt, in which case they should be 
rejected. 

In the case before us, it is not found that the proxies, for voting 
the 36 claims to which the petitioner objects, were procured by the 
bankrupt, with the purpose of voting them in his interest ; and the or- 
der of the référée and the decree of the District Court allowing them to 
be voted négative such a conclusion, and involve a finding that they 
were in fact procured in the interest of the creditors. The District 
Court found specifically that the claims were solicited by the creditor 
Bridge, which necessarily means that Peters was the agent of Bridge 
in soliciting them, and the évidence reported warranted the conclusion. 
There is no finding that Lincoln & Hemenway, who held the proxies 
and voted the claims, were in any way subject to the control or direc- 
tion of the bankrupt. 

The correctness of the conclusion of the référée that Bridge was 
not a proper person to act as trustée is not before us, and we regard 
it as unimportant in view of the findings above stated. 

No question is raised as to the propriety of Ham's acting as trustée, 
provided the powers of attorney from the 36 creditors to Lmcoln & 
Hemenway were duly authorized, and, as it does not appear that they 
were procured to be voted or were voted in the interest of the bank- 
rupt, the decree of the District Court must be affirmed. 

This renders it unnecessary to consider the right of Bridge to vote 
his own claim ; but nothing has been suggested, and we are unable to 
see, from the findings of the référée, wherein anything transpired 
that should hâve prevented him from doing so. 

The decree of the District Court is affirmed, with costs in this court 
to the trustée. 
242 F.— 31 
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CHIARBLLO BROS. CO. et al. v. PEDERSBN, 

(Carcult Court of Appeals, Second Circuit. Aprll 10, 1917.) 

No. 235. 

1. Shipping <©i=86(2) — Injuries in Loadino — Paeties Liable — Evidence. 

In an action by an employé of a derrick and wrecking company, whicb 
was hoisting lumber by means of a steam derrick from a pier to a 
llghter, for injuries sustalned when the lighter capsized, a letter wrltten 
by one of the défendants to the lumber company, conHrming an under- 
standing as to doing the stevedorlng of the lumber company's ships, was 
improperly admitted to show that such défendant was engaged in the 
loading of the lumber, where it appeared that on the occasion of the 
injury the lumber company was dolng Its own steredorlng by means of 
plaintiflf's employer, as the letter was only a gênerai offer to do steve- 
dorlng. 

[Ed. Note.— For other cases, see Shipplng, Cent Dig. §§ 356, 357.] 

2. Evidence <g=215(3) — Admissibilitt — Lettebs. 

A letter from such défendant to the lumber company, requesting an 
opportunity to do ail of the lumber company's stevedorlng and lighter- 
age, was properly admitted for the sole purpose of showlng that such de- 
fendant was engaged in both stevedorlng and Ughterlng. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. |§ 756, 757.] 

3. Appeal and Eerob <g=»1056(2) — Peincipal and Agent <g=»159{2) — Liabili- 

TT or Agent — Harmi.éss Ebrob. 

Where the vice président of a company operatlng a llghter upon which 
lumber was being loaded, over the protest of the master of the llghter, who 
objected that it would be unsafe to take any more lumber, ordered hlm 
to take it and the llghter was capsized by a large package of lumber 
holsted aboard, such company was liable for an injury to an employé of 
another company, even though the lighter belonged to a thlrd party, and 
it was operatlng it as agent for her, and the exclusion of évidence to 
show that it was only an agent was not prejudiclal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4188 ; 
Principal and Agent, Cent. Dig. §§ 606-612.] 

4. Appeal and Ebeob iS=sH73(1) — Revbesal as to One ob More Copartibs. 

Where défendants were charged severally, judgment may be affirmed 
as to those properly held liable, and reversed as to any not properly held. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4562- 
4567, 4569, 4656.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Harry Pedersen against the Chiarello Brothers Com- 
pany and others. Judgment for plaintiff, and défendants bring error. 
Affirmed in part, and reversed and new trial directed in part. 

A. H. Stephens, of New York City (E. Clyde Sherwood and Robert 
B. Cumming, both of New York City, of counsel), for plaintifï in error 
Chiarello Bros. Co. 

Kelly & Hewitt, of New York City, for plaintiff in error Long Leaf 
Pi ne Co., Inc. 

E. J. IVIcCrossin, of New York City (Vine H. Smith, of New York 
City, of counsel), for défendant in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

©=5For other cases see same toplc & KEY-NUMBER In ail Key-Numberefl DIgests & Indexes 
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WARD, Circuit Judge. October 26, 1915, the Merritt & Chapman 
Derrick & Wrecking Company, employed by the Long Leaf Fine Com- 
pany, Incorporated, were engaged in hoisting packages of lumber 
belonging to the lumber company by means of their steam derrick 
Congress from a pier to the lighter, Only Sister, lying alongside 
the derrick. After three tiers of lumber had been loaded, the fourth 
tier was started by hoisting aboard a very large package, which caused 
the Hghter to capsize, throwing the cargo and one Pedersen, an em- 
ployé of the Merritt Company, who was working on the lighter, over- 
iDoard, causing him most serious injuries. Pedersen brought this ac- 
tion to recover damages against the Long Leaf Fine Company, Chia- 
rello Bros. Company and Dick Chiarello & Bros., Incorporated. The 
jury rendered a verdict in favor of the plaintiff for $15,000 against 
the three défendants as equally liable, and each défendant has sued 
out a separate writ of error. 

[1] To show that Dick Chiarello & Bros., Incorporated, were en- 
gagea in the loading, the plaintifï ofïered in évidence the following 
letter, which the court admitted over the objection and exception of 
that company. It is as foUows: 

"Dick Chiarello & Brothers, Inc., General Stevedores. 

"New York, Sept. 8, 1915. 
"Long Leaf Lumber Ce, 8 West 4Clth St., New York City— Gentlemen: 
Conflrming our understandlng wlth you for the stevedorlng of your ship or 
■ ships, our charge wlU be one (1) dollar per M ft. of lumber, daytime. You are 
to supply ail steam and power, and men necessary to run same, for the 
hoisting of your lumber out of the ship and onto deck, and moved to place 
where needed, and onto llghters when necessary. No lumber is to be shifted 
by hand. We are to furnish ail the necessary men on board ship, on dock, 
and on llghters. AU of our men are Insured, and are also under the Work- 
men's Compensation Commission of the state of New York. Trusting that we 
may be favored with this business, and awaiting a favorable reply, we are 

"Yours very tnily, Dick Chiarello & Bros., Inc., 

"Dick Chiarello, Près." 

We think this was error. The letter was a gênerai ofîer to do steve- 
doring, whereas the Long Leaf Pine Company was doing its own steve- 
doring on this occasion by means of the Merritt & Chapman Company, 
and ail that either of the Chiarello conipanies could hâve donc was 
the lightering; that is, the transportation of the lumber to destination 
after it was loaded on the lighter. 

[2] The plaintiff also offered in évidence another letter, dated 
March 26, 1915, from Dick Chiarello & Bros., Incorporated, to the 
Long Leaf Pine Company, requesting an opportunity to do ail that 
company's stevedoring and lighterage, which was admitted over the 
objection and exceptions of that company, for the sole purpose of 
showing that Dick Chiarello & Bros., Incorporated, was engaged in 
both stevedoring and lightering. We see no error in this. The proof 
is clear that the lighter Only vSister was being operated by Chiarello 
Bros. Company, which was doing nothing but lighterage on this occa- 
sion. 

[3] Samsen, the master of the lighter, objected to taking any more 
lumber after the three tiers had gone aboard, on the ground that it 
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would be unsafe to do so; but Wild, an employé of the Long Leaf 
Fine Company, insisted that a fourth tier should be carried, and Gus 
Chiarello, who was vice président of Chiarello Bros. Company, ordered 
the master to take it, which he did under protest. 

Chiarello Bros. Company ofïered proof that the lighter belonged 
to Mrs. Ottavano and that they were only operating it as agents for 
her. The court excluded a great deal of this évidence, but we think 
Chiarello Bros. Company were not prejudiced thereby, because they 
would be liable to the plaintiff, even if they were only agents, for re- 
quiring the master of the Hghter to do a dangerous thing which caused 
the plaintiff in jury. 

The Long Leaf Fine Company claims that its clerk, Wild, was on 
the ground only to sélect the particular packages of lumber to go 
aboard the lighter, and that any orders which he gave to her master 
as to the loading were beyond the scope of his employment. The 
court rightly found that there was évidence to the contrary sufficient 
to submit the question to the jury. The court instructed the jury that 
they were to find whether the plaintiff's injuries were caused by négli- 
gence, and, if they were, then by the négligence of which of the de- 
fendants. The jury found each défendant liable. 

[4] We think there was no évidence to show that Dick Chiarello 
& Bros., Incorporated, had anything whatever to do with the transac- 
tion, and that a verdict should hâve been directed for it, but that there 
was sufficient évidence to sustain the verdict against the other two 
défendants. Inasmuch as the défendants were charged severally, the 
judgment may be affirmed as to those properly held liable, and reversed 
as to any not properly held. BuUis v. Montgomery, 50 N. Y. 352 ; St. 
John v.Andrews Inst., 192 N. Y. 382, 386, 85 N. E. 143. 

The judgment is affirmed as to the Long Leaf Fine Company and 
Chiarello Bros. Company, with costs, but reversed as to Dick Chia- 
rello Bros., Incorporated, with costs, and a new trial directed as 
to it. 



MARSH V. LESEMAN et al. 

(Circuit Court of Appeals, Second Circuit April 10, 1917.) 

No. 184. 

1. Bankkxjptoy cs=3l65(4) — Préférences — Exchange of SECUErriEa. 

A bankrupt conveyed land to L., his brother-ln-law, as security for a 
debt, by a deed wblch was not recorded. Witbin four months before 
bankruptcy he conveyed tbe land to a third party In exchange for other 
land, which he thereupon conveyed to L. upon surrender of the unrecorded 
deed and the notes representing the Indebtedness. Held, that there was 
no préférence, but merely an exchange of valld securltles. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 266.] 

2. Evidence <ê=178(4, 8) — Secondaby Evidence — Destbuotion ce Loss ob 

Weiting. 

Paroi testimony as to the contents of a deed and notes was properly ad- 
mitted, where there was testimony that the deed and notes had been 
destroyed. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 584, 589.] 

^ssFor other cases see same tapie & KEY-NUMBER iD ail Key-Numbered Dig^ts & Indexes 
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S. CouBTS <&=>376— Pedeeal Courts — State Laws — Rules of Evidence. 
Tax Law (Consol. Laws N. Y. c. 60) § 258, providlng that no moitgage 
of real property subject to the taxes imposed by that law shall be received 
in évidence in any action or proceeding, applies only to actions in tte 
New York courts, and not to actions in the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 984.] 

4. Bankeuptct <g=>161(l) — Peeferences — Failuee to Record Transfer. 

Under Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 (Comp. St. 
1916, § 9(yi4), providlng that certain transfers within four months before 
the filing of the pétition shall constitute préférences, and that, where the 
préférence consists in a transfer, such period of four months shall not 
expire until four months after the recording or registering of the 
transfer, If by law such recording or registering Is required, and Eeal 
Property I^w (Consol. Laws, N. Y. c. 50) § 291, making unrecorded deeds 
void as against subséquent purchasers in good faith and for value, whose 
eonveyance is first recorded, an unrecorded deed, executed as security for 
a debt more than four months before bankruptcy, was not a voidable 
préférence ; the trustée In bankruptcy not being a subséquent purchaser 
in good faIth, for value, and not representing any such person. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261, 262, 287-1 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Action by William F. Marsh, as trustée in bankruptcy of Henry D. 
Drewes, against Louis D. Leseman and others. From a decree for de- 
fendants, complainant appeals. Affirmed. 

William A. Young, of New York City, for plaintifF. 
N. S. Nelson, of New York City, and A. G. Schaffner, of Brooklyn, 
N. Y., for défendants. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The plaintiff, as trustée in bankruptcy of 
Henry D. Drewes, brought this suit in equity to set aside a eonveyance 
by him and wife to the défendant Louis D. Leseman of certain real 
estate at Richmond Hill, Long Island, dated January 19, 1915, on the 
ground that it was a préférence under section 60b of the Bankruptcy 
Act ; Drewes being then insolvent, Leseman having reasonable cause to 
believe that he was insolvent, and that the eonveyance would effect a 
préférence, and Drewes having been adjudicated a bankrupt within 
four months, on a voluntary pétition filed March 5, 1915. 

The évidence is that Leseman loaned Drewes, who was his brother- 
in-law, $3,500 September 17, 1912, pa}^able on demand. In November, 
1912, he demanded payment, and Drewes gave him two demand notes, 
together with a deed for the premises at Queens, Long Island, in which 
he was conducting his grocery business, as security. This deed was 
not recorded by Leseman, but it was good between the parties and 
against ail the world, except subséquent purchasers in good faith and 
for a valuable considération from the same vendor, whose convevance 
is first recorded. Section 291, Real Property Law. 

In January, 1915, Drewes secured an oflfer for his business, stock on 
hand, and premises at Queens from one Sedorf of $1,625 in cash and 

®=5Por other cases née same topic & KEY-NUMBER In ail Key-Numbered Digests ft Indexes 
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certain premises at Richmond Hill, Long Island. Leseman consented 
to take thèse premises in exchange for the demand notes and the un- 
recorded deed for the Queens premises which he had received from 
Drewes as security. The transaction was carried out as follows : Jan- 
uary 18, 1915, Christine Sedorf conveyed the Richmond Hill premises 
to Henry D. Drewes. On the same day Henry D. Drewes conveyed 
the Queens premises to Christine Sedorf. January 19th, Leseman sur- 
rendered the demand notes and unrecorded deed to the Queens prem- 
ises to Henry D. Drewes, who with his wife, in considération thereof, 
conveyed the Richmond Hill premises to him. 

[1] It is admitted that the deed to the Queens premises was really 
a mortgage; that on January 19, 1915, Drewes was insolvent; that 
Leseman had reasonable cause to believe that he was insolvent; and 
that the transaction of that date was within four months of the filing 
of the pétition. Still we discover no préférence, but merely the ex- 
change of valid securities, viz., the unrecorded deed delivered as se- 
curity for a loan in 1912 for the deed to the Richmond Hill premises 
delivered in 1915. 

[2] It is objected that paroi testimony should not hâve been admit- 
ted as to the contents of the deed and of the notes dcHvered by Drewes 
to Leseman in 1912 and of the terms on which the deed was delivered ; 
but, in view of the testimony that the deed and notes had been destroy- 
ed, secondary évidence was plainly admissible. 

[3] The trustée relies further on section 258 of the Tax I<aw, which 
reads : 

"Sec. 258. Effect of Nonpayment of Taxes. No mortgage of real property 
shall be recorded by any county clerk or reglster, unless there shall be paid 
the tax imposed by and as in this article provjded. No mortgage of reai 
property which is sub.1ect to the taxes imposed by this article shall be re- 
leased, diseharged of record or received in évidence in any action or proceed- 
ing, nor shall any assignment of or agreement extendlng any such mortgage 
be recorded." 

This provision of the state law as to évidence appUes to actions in 
its own courts, not to actions in the fédéral courts. Blodgett v. Zinc 
Co., 120 Fed. 893, 897, 58 C. C. A. 79 ; Groton Bridge Co. v. American 
Bridge Co. (C. C.) 151 Fed. 871, 876; Johnson v. New York Breweries 
Co., 178 Fed. 513, 101 C. C. A. 639. 

Then it is argued that, notwithstanding the testimony to the contrary, 
the unrecorded deed must hâve been surrendered January 18th, because 
Drewes on that date gave a full warranty deed of the Queens premises 
to Sedorf. But the unrecorded deed, in the absence of notice, would 
not affect Sedorf's title, and it is not only more consistent with ail 
probabilities that Sedorf had no such notice, but also with the express 
testimony that Leseman surrendered it to Drewes in exchange for the 
deed to the Richmond Hill premises the next day, and that the deed 
and the notes were then destroyed. 

[4] At alî events the trustée is not within the protection of section 
60a of the Bankruptcy Act, because, not being a subséquent purchaser 
in good faith for a valuable considération, and not representing any 
such person, the conveya^ce was not by law required to be recorded 
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against him. See our décision in Re Boyd, 213 Fed. 774, 130 C. C. A. 
288, and Carey v. Donohue, 240 U. S. 430, 36 Sup. Ct. 386, 60 L. Ed. 
726. 
The decree is affirmed. 



In re SOBOU 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 

No. 191. 

1. Bankbuptct ®=>136(2) — Obdebins Deliveey op Propebtt to ïbustee — 

punishment op contempts. 

Wtiere, about 10 minutes before a bankrupt entered tlie courtroom to 
recelve sentence in a criminal prosecution for eoncealing assets, he was 
served with an order to pay over assets sa concealed to the trustée, and 
during that time he did not indicate in any way that he dld not intend to 
comply with the order, he was not in contempt at the time of the sentence, 
and the court was without power to punlsh hlm for contempt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 235.] 

2. Bankeuptct (S=j136(2) — Ordering Delivebt op Pbopebtt to Trustée — 

punishment of contempts. 

That a bankrupt has been sentenced for eoncealing assets, and has 
served out his term, is no défense in a proceedlng to punlsh hira for con- 
tempt in failing to comply with an order to turn over the assets so con- 
cealed ; and this was true, though the Judge, in sentencing him, was 
Influenced by hls opinion that the bankrupt was also guilty of contempt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 235.] 

B. OoNTEMPT ig=>24 — Défenses — Inabilitt to Complt witji Oeheb. 

Inability to comply with an order requlrlng the payment of money, 
resulting from poverty, Insolvency, or other cause not attributable to the 
fault of the party charged, wlll under ordinary clrcumstances excuse a 
contempt. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 71-74.] 

i. Contempt <S=>39, 66(7) — Punishment — Discrétion — Review. 

In the absence of statutory régulation, the matter of deallng with con- 
tempts and how they should be punished are wlthin the trial eourt's dis- 
crétion, and such discrétion will not be interfered with, unless grossly 
abused. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 110, 232-237.] 

5. Bankruptcy <S==446 — Beview — Contempt Pboceedings. 

Where, on an application to punlsh a bankrupt for contempt in failing 
to comply with an order requlrlng him to turn over assets to the trustée, 
the court made no sufficient examlnatlon as to the bankrupt's abillty to 
comply with such order, but denied the application on the erroneous 
grotmd that the bankrupt had purged himself of contempt by servlng a 
sentence imposed upon him for eoncealing such assets, the order would be 
reversed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Solomon Sobol, bankrupt. On pétition of John 
L,. Lyttle, as trustée, to revise an order denying an application to 

iS=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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punish the bankrupt for contempt. Pétition granted, and order re- 
versed. 

George Gordon Battle, of New York City (L^uis H. Solomon, of 
New York City, on the brief), for bankrupt. 

Emanuel M. Kaiser, of New York City, for trustée. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. In the course of proceedings in bank- 
ruptcy, an order was made directing the bankrupt to pay to the trustée 
in bankruptcy the sum of $15,413.23, alleged to hâve been concealed 
by him. The order was made on January 11, 1916, and was served on 
the bankrupt on the next day, who failed to comply with it. 

The trustée in bankruptcy, on August 7, 1916, petitioned the court 
that an order be granted adjudging the bankrupt in contempt for his 
failure to comply with the court's order. The delay in the making of 
this application was due to the fact that the bankrupt had been in- 
dicted for fraudulently concealing assets from his trustée. He had 
pleaded guilty, and on January 12, 1916, had been sentenced to a term 
of six months' imprisonment. The sentence was imposed on the very 
day on which he was served with the notice to pay over $15,413.23 
to the trustée. On June 16, 1916, the bankrupt was released from 
prison, and in August following the motion to punish for contempt 
was made. 

At the hearing of the motion to punish for contempt the bankrupt 
swore that he did not conceal the sum of $15,413.23, but that he had 
concealed the sum of $3,200, and that the same had been spent by him 
after the adjudication and before the motion was made to punish for 
contempt. He also swore unequivocally that he could not pay any 
moneys over to the trustée, as he had no moneys, having spent what 
he had concealed in supporting his family. He stated, also, that the 
reason why he had not explained the matter at the hearing before the 
référée was that he was under indictment at the time and was acting 
under the advice of counsel in remaining silent. 

The application to punish for contempt was denied, the District 
Judge filing a mémorandum, in which he stated that he had been in- 
formed by the District Judge who imposed the sentence already re- 
ferred to that in imposing that sentence he intended to punish, not only 
the crime of concealing the assets, but also the contempt in not pay- 
ing over the concealed assets as ordered. An application for reargu- 
ment was made and denied; the District Judge in his mémorandum 
saying : 

"I décline to foUow the rigldity of practice insisted upon by the trustée, wheii 
I know that It was the Intent of the flrst judge to whose attention this whole 
matter was brought to close the Sobol Incident by a six months sentence." 

[1,2] If the bankrupt was not in contempt at the time sentence was 
imposed, it is difficult to understand how he could be punished as for 
a contempt by the imposition of the sentence. The bankrupt had been 
served with the tum-over order in the corridor of the court but five 
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or ten minutes before he entered the courtroom to receive sentence. 
He did not, prior to sentence, indicate in any way that he did not in- 
tend to comply with the order. He could not he expected to comply 
within ten minutes of the time he received an order to pay over $15,- 
413.23. He could not, therefore, hâve been in contempt at the time 
of sentence, and the District Judge was therefore without power at 
:he time to punish for the contempt; and at the time sentence was 
imposed the District Judge had no évidence before him as to whether 
Sobol had or had not m his possession the property he was ordered to 
turn over. The sentence imposed was for concealing assets, and if 
in fixing the penalty for that offense thé trial judge was influenced 
by the opinion he entertained that the bankrupt had also been guilty 
of another offense, which had not yet been committed, and upon whicli 
he was not then arraigned, that fact is not a défense of which the 
accused can avail himself, when brought before the court to answer 
for the second offense. 

The two proceedings were entirely distinct. The criminal case 
charged him with concealing assets. The contempt proceedings 
charged him with not complying with the court's order to turn the 
moneys over. The fact that a bankrupt bas been sentenced for con- 
cealing assets and bas served out his term is no défense in a proceeding 
to punish him for contempt with an order to turn over the assets he 
concealed. The District Judge was in error in thinking that the bank- 
rupt was purged of the contempt when he served out his sentence on 
the charge that he had concealed assets, and that to punish him now 
for contempt would be to punish him twice for the same offense. 

[3-5] Tlîe law is, of course, well settled that inabiUty to comply 
with an order requiring the payment of money, resulting from poverty, 
msolvency, or other cause not attributable to the fault of the party 
charged, will under ordinary circnmstances be received as a valid ex- 
cuse from the conséquences of contempt; and it is also settled, in the 
absence of statutory régulation, that the matter of dealing with con- 
tempts and how they should be punished are within the trial court's 
Sound discrétion, and that such discrétion will not be interfered with, 
unless it has been grossly abused. But in this case the District Judge 
has made no sufficient examination to find whether any of the above 
reasons for not punishing for contempt, exist, and has denied the 
application on the erroneous ground that the bankrupt by serving his 
sentence has closed the incident. For that reason the order sought to 
be reviewed is reversed, and the pétition for review is granted. 

Lt is so ordered. 
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FAIHBANKS v. AMERIOAN PIANO CO. 

(Circuit Court of Appeals, Slxth Circuit. May 8, 1917.) 

No. 3024. 

Appeai. and Ebbob <S=»1221 — Modification of Decbee — Unfaib Compétition 
— Injunction. 

The decree of a District Court, entered upon mandate of ttie Circuit 
Court of Appeals in a suit for infringement of trade-mark, considerea 
and modified, and, as so modlfled, approved as in conformity to tlie 
mandate. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 4722.] 

Appeai from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Flollister, Judge. 

Suit in equity by the American Piano Company against the Knabe 
Bros. Company. From a decree entered on mandate, N. H. Fair- 
banks, receiver of the Knabe Bros. Company, appeals. Modified. 

The following is the mémorandum referred to in paragraph 1 of the 
opinion : 

It appearlng to the court that the Inconveniences which will resuit to appel- 
lant from enfor^cing the requirement, announced in our opinion of Aprll 14, 
1916 (2S2 Fed. 140, 146 C. 0. A. 332), that the cheek blocb of appellant's pianos 
be secured In place by the use both of glue and screw, more than outwelgh 
the beneflt by way of protection to appellee afforded thereby, the provision 
in question Is hereby so modified as to require the sccuring of the cheek block 
by screw only, In the case of both uprlght and grand pianos. 

Kramer & Bettman, of Cincinnati, Ohio, for appellant. 
Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio, tor ap- 
pellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Our opinion upon appeai from the final decree 
of the District Court as first entered (229 Fed. 23, 143 C. C. A. 325) 
directed the entry of a modified decree in accordance with our déci- 
sion upon the various meritorious questions involved; many of the 
détails of the modified decree being worked out in that opinion. By 
a later mémorandum (232 Fed. 140, 146 C. C. A. 332) certain détails 
were f urther considered ; and by a still later mémorandum still other 
items were passed upon. 

The présent appeai is from the modified decree entered pursuant to 
our mandate; appellant's contention being that the decree as entered 
is not in accordance with "either the letter or spirit" of our opinions. 
Our former opinions and orders hâve so fully covered the spécifie 
questions now raised as to render further discussion unnecessary. 
There seems required no more than the bare décision whether the 
District Court has correctly applied our directions, so far as made or 
intended, with respect to the particular features assailed as erro- 
neous. 

<g=>For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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The criticism that the spirit of the decree, as entered, îs out of har- 
mony with our décision, is too intangible to act upon. The District 
Judge has, of course, foUowed our mandate according to his interpré- 
tation of it, and of our opinions and orders on which the mandate is 
based. He was not bound to use as a basis for the modified decree the 
draft presented by appellant in préférence to that prepared by ap- 
pellee, or to adopt one arrangement or method of statement in préfér- 
ence to another. It must be remembered that the original decree be- 
low was in efïect affirmed, except so far as it was specifically modified. 

Our conclusions are thèse : 

1. We see no substantial basis for objection to either the fîrst, sec- 
ond, fourth, sixth, and seventh paragraphs of the modified decree as 
entered, nor to paragraph 5 when considered in connection with the 
amendment to paragraphs 8 and 15 herein provided for. The third 
paragraph of the decree does not seem to be criticized. 

2. Paragraph 8 should be amended so as to read as f oUows : 

"8. It is fui-ther ordered, adjudged and deereed that said the Knabe Bros. 
Company, its officers, agents, employés and représentatives be, and they here- 
by are, severally and respectively perpetually enjolned from doing any act, or 
making or authorizing or permitting to be made any statemont or représenta- 
tion, by advertiseinent or otherwise, that would lead the public to believe that 
pianos manufactured by or for défendant, or to be sold or disposed of by or 
for it, are Knabe pianos ; but nothlng in this decree shall be construed to f or- 
bid the assertion of a clalm) that the Knabe Broa. pianos hâve the quality of 
Knabe pianos, provided in connection with such clalm défendant shall unmls- 
takably diselaim that its pianos are manufactured by the original manufao- 
tiirers of Knabe pianos, or by any successor of such original manufacturers, 
so as to preclude any confusion in that respect." 

3. Paragraph 12 should be amended by substituting the following 
language in place of the last clause therein, viz. : 

"The printed and framed notice provided for by paragraph 11 of thls de- 
cree shall coutain no qualifying language other than that set forth ta para- 
graph 10 hereof." 

4. Paragraph 15 should be amended to read as follows: 

"15. Subject to the prior provisions hereof, it Is further ordered, adjudged 
and deereed that nothing herein shall prevent Ernest J. Knabe, Jr., and Wil- 
liam Knabe, III, from! doing business under their owfa names or under the 
name of the Knabe Bros. Company, or from statlng fully in catalogues, circu- 
lars or other advertislng, either in connection with the notice provided for by 
paragraph 10 of this decree or otherwise (but not as a part of that notice), the 
whole truth In regard to its and their manufacture and that of complainant, 
Ineludlng the facts that the piano of their manufacture is made under the 
supervision of Ernest J. Knabe, Jr., and William Knabe, III, that they are 
grandsons of Willianf Knabe, I, the extent to which the piano business was 
bullt up by their father, grandfather and themselves, the extent to which 
they received their training and éducation under their father, ineludlng also 
ail other acts and daims elsewhere In this decree expressly or Impliedly per- 
mitted." 

5. Except as modified by the amendments expressly provided for by 
this opinion, the decree appealed from is affirmed. 

6. The costs of this court will be divided. 
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PHILADELPHIA, H. & P. K. CO. v. LEDEKER, Collector of Internai 

Revenue. 

(Circuit Court of Appeals, TMrd Circuit. May 26, 1917.) 

No. 2226. 

1. IlîTEENAL BeVENTTE <S=»38 — EECOVEKT OF TAXES PaID. 

An action cannott be brought against a collector of Internai revenue to 
recover back taxes pald to bis predecessor in office. 

[Ed. Note. — For otber cases, see Internai Revenue, Cent Dig. §§ 83, 84.] 

2. Intebnal Revenue <g=»38 — Recoveby of Taxes Paid. 

Aet Feb. 8, 1899, c. 121, SO Stat. 822 (Oomp. St. 1916, § 1594), providing 
that no suit, action, or otlier proceeding by or against any offlcer of tbe 
United States sball abate by reason of liis deatb, or the expiration of 
his term of office, but tbat the court may allow it to be malntained by 
or against his successor In office, does not authorize an action against a 
collector of internai revenue to recover back taxes paid to his predecessor 
in office where no suit, action, or proceeding was pending against sueli 
predecessor, and a mère claim for refund o£ the taxes was not a suit or 
proceedlag against the collector. 

[E>d. Note. — For other cases, see Internai Revenue, Cent Dlg. §S 83, 84.] 

In Error to the District Court of the United States for the East- 
ern 'District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit by the Philadelphia, Harrisburg & Pittsburgh Railroad Com- 
pany, to the use, etc. against Ephraim L,ederer, Collector of Internai 
Revenue. Judgment for défendant (239 Fed. 184), and plaintiff 
brings error. Affirmed. 

Wm. C. Mason, of Philadelphia, Pa., for plaintiff in error. 
Edward S. Kremp and Francis Fisher Kane, both of Philadelphia, 
Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] The satisfactory opinion of 
Judge Thompson (239 Fed. 184) relieves us from discussing nearly 
ail the questions raised by this writ of error. We concède the force 
of the company's argument that in substance, and especially in practi- 
cal efîect, suits such as this are against the collector as an officiai rather 
than as an individual — ^his Personal liability is rarely, if ever, enforced 
— and it may be that Congress might with safety and propriety ex- 
tend the existing law to cover the situation now presented. But, un- 
til the change be actually made, we are bound by the law as it stands, 
and we see no reason to doubt that the statutes and décisions now in 
force prevent the company from recovering in this action for the 
taxes collected by William McCoach, the defendant's predecessor in 
office. No suit to recover them had been brought against McCoach, 
and for this reason the act of 1899 does not apply. 

We need hardly say that without statutory permission no suit to 
recover a fédéral tax can be maintained. Moreover, the statutes on 
this subject must be strictly obeyed ; they lay down the conditions and 

jg=jPor other cases see same topic & KBT-NUMBBK in ail Key-Numbered Dlgests & Indexes 
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limitations under which the sovereign conscrits to be sued, and this 
consent should not be enlarged by construction. We turn for a few 
moments to the act of 1899, since this seems to be the company's prin- 
cipal reliance. Some additional facts should first be stated in order 
to make the position clear. The company paid the tax for 1909 in 
June, 1910, the tax for 1910 in June, 1911, and the tax for 1911 in 
June, 1912. Thèse taxes were paid under protest to McCoach, who 
remained in office until October 7, 1913. During his term^ — namely, in 
June, 1912, January, 1913, and May, 1913, respectively — the company 
claimed the refund of thèse three taxes ; and in June, 1913, it also 
presented a pétition to abate the tax of 1912, apparently on the ground 
that penalties had been incurred in addition to the tax, although we do 
not precisely know what abatement was asked for. The claim for 
the refund of the tax for 1909 was rejected by the Commissioner of 
Internai Revenue on July 15, 1912, but apparently the subséquent claims 
for refund of the taxes of 1910 and 1911, and also the pétition for 
abatement in connection with the tax for 1912, were not disposed of 
until February, 1914. 

On October 22, 1913, after McCoach had retired from office, the 
company filed a supplemental affidavit with the Commissioner in sup- 
port of its pétition to abate the tax of 1912, and on the same day asked 
him to reopen and reconsider his refusai to refund the tax of 1909. 
On October 27, 1913, this request to reopen was granted, and at the 
same time the Commissioner asked for additional information and 
affidavits in référence to the claims for the refund of the taxes for 
1909, 1910, and 1911, and also in référence to the pétition to abate 
the tax of 1912. Accordingly an affidavit was furnished on January 
14, 1914. In February, 1914, the pétition for abatement was refused, 
and apparently at the same time the claims for the refund of the taxes 
for 1909, 1910, and 1911, were also refused; for on February 13, 
1914, Lederer notified the company that thèse claims, and also the pé- 
tition for abatement, had been examined and rejected by the Com- 
missioner. In March, 1914, a claim to refund the tax for 1912 was 
presented, and was refused soon afterward. The présent suit was 
ÎDrought on June 29, 1914, and sought to recover from Lederer the 
taxes for the four years. 

[2] From thèse facts it seems clear to us that the act of 1899 does 
not apply. The act is as foUows : 

"No s\iit, action, or other proceeding, lawfuUy commenced by or against 
the head of any department or bureau or other offlcer of the United States 
in his officiai capac-ity. or in relation to the discharge of his officiai duties. 
shall abate by reason of his death, or the expiration of his term of otîice, or 
his retirement, or résignation, or removal from office; but, in such event, the 
court, on motion or supplemental pétition flled, at any time wlthin twelve 
months thereafter, showing a necessity for the survival thereof to obtain a 
settlement of the questions Involved, may allow the same to be maintained bx- 
or against his successor in office, and the court may make such order as shall 
be équitable for the payment of costs." 

The only "suit, action, or other proceeding" that could hâve been 
begun against McCoach while he was in office would hâve been a 
suit for the taxes of 1909 and 1910; but no such suit was brought, 
and it cannot be successf uUy contended that a mère claim for refund, 
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which is a matter wholly for the Commissioner, is a suit or proceed- 
ing against the collector. The basis of an action against the collector 
is his receipt of the tax, and if he has not received it we do not see 
how he can be called on to pay it back; and the fact that I^ederer 
was the channel by which the Commissioner transmitted the refusai 
to refund did not impose liability. Lederer was Hable, if at ail, for 
the tax of 1912, for this had come into his own hands ; but no statute 
made him liable for money that was collected by his predecessor, but 
had never been sued for. 

For thèse reasons, and for those to be found in Judge Thompson's 
opinion, the judgment is affirmed. 



ABUNDBL SAND & GEAVEL CO. v. NATLOB & CO. et al. 

(Circuit Court of Appeals, Fourtli Circuit May 17, 1917.) 

No. 1499. 

1. SHIPPING <g=>42 — CONTRACTS OP HiEE— IMPLIED Waebanties. 

Where a scow, having no accommodations for a crew, and not accom- 
panled by any eroployé of the owner, or intended to be, was hlred from 
the owner wlthout any spécial conditions or exemptions, a warranty of Its 
seaworthîness and fitness for the work for which it was chartered was 
ImpUed, where the parties and thelr business were well known to each 
other, and the owner was aware of the nature of the work for which 
the scow was procured, 

[Ed. IÇote. — For other cases, see Shlpping, Cent. Dig. §§ 15&-164.] 

2. SHIPPING <S=>58(2) — HiBiNG — Actions — Sufficiency of Evidence. 

In a suit for the loss of goods, due to the slnUlng of a scow which was 
hired for use in unloading them from a steamer, where the évidence 
showed that the capsizlng of the scow was caused by the spring'lng of a 
leak, that there was no Improper loadlng, and there was nothlng to show 
that the scow was subject to any unusual strain, or was overloaded, or 
that the nature of the cargo caused the accident, and it appeared that 
everything practicable was done to prevent the scow from slnklng after 
discovery of the leak, a finding that the slnklng was due to the unssea- 
worthy condition of the scow was warranted. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. §§ 23S-241.] 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Libel in admiralty by Naylor & Co. and others against the Arundel 
Sand & Gravel Company and another. From a decree against the de- 
fendant named, it appeals. Affirmed. 

For opinion below, see 237 Fed. 725. 

John Henry Skeen and Clarence A. Tucker, both of Baltimore, Md. 
(Knapp, Ulman & Tucker, of Baltimore, Md., on the brief), for ap- 
pellant. 

John B. Deming and George Forbes, both of Baltimore, Md. (White- 
lock, Deming & Kemp, of Baltimore, Md., on the brief), for appellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and SMITH, 
District Judge. 

<g=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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KNAPP, Circuit Judge. For a more detailed statement of f acts réf- 
érence is made to the reported opinion of the court below. 237 Fed. 
725. ït will serve the purpose of this appeal to say that the appellee, 
Davison Chemical Company, hired from the appellant, Arundel Sand 
& Gravel Company, one of its scows, known as No. 63, to be used in 
unloading from a steamer in the harbor of Baltimore a cargo of pyrites 
consigned to the Davison Company, but belonging to Naylor & Co., 
the other appellee. During the progress of the work, and while along- 
side the steamer, the scow capsized and sunk, having on board at the 
time about 450 tons of pyrites which became a total loss. A libel was 
filed by the owner and consignée of the cargo against appellant, owner 
of the scow, and the Terminal Shipping Company, which was employed 
to unload the steamer and for whose use the scow was provided. The 
trial court held the appellant solely at f ault and entered a decree against 
it for the resulting damages. As against the Terminal Company the 
libel was dismissed. 

[ 1 ] The numerous assignments of error are reducible to two ques- 
tions which will be briefly considered. First is the question of law as 
to whether there was an implied warranty of the seawortliiness of the 
scow for the work to be performed. The scow had a capacity of 5uO 
tons and appears to hâve been built primarily for transporting sand and 
gravel for its owner in local waters. It was not equipped with pumps, 
had no accommodations for a crew, and was not accompanied by any 
employé of the owner, or intended to be, when turned over to the Davi- 
son Company. The scow in question was one of a large number own- 
ed by appellant which were used mainly in its own business but which 
were f requently hired out to other parties, including the Davison Com- 
pany. The record indicates that ail the parties to this suit, and the 
businesses respectively carried on by them, were well known to each 
other, and the appellant must hâve been aware of the nature of the work 
for which this scow was procured. It is not shown or suggested that 
the contract of hiring was other than the usual one in such cases, and 
in the absence of spécial conditions or exemptions we deem it not open 
to doubt that it implied a warranty of the fitness of the scow for the 
work for which it was chartered. The rule of law is so well settled as 
not to need tlie aid of argument or citation. 

[2] The other question is one of fact: Was the scow in an unsea- 
worthy condition when delivered to the Davison Company, and was the 
loss set up in the libel occasioned by that condition? The trial court 
answered this question in the affirmative and a careful study of the 
record satisfies us that the finding is amply supported by testimony. 
Indeed, it is not easy to see how any other conclusion could be reached. 
That the capsizing of the scow was caused by the springing of a leak, 
and the inflow of water sufficient to overtum it, is established by the 
testimony of a number of witnesses and confirmed by ail the circum- 
stances attending the accident. The opposing view is unsupported by 
proof and rests altogether upon surmise and conjecture. Some attempt 
was made to show that the loading was unskillfully donc, in that the 
pyrites were not properly distributed upon the deck of the scow, but 
the uncontradicted testimony is quite to the contrary, and no reason ap- 
pears for discrediting the statements of the witnesses in that regard. 
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There is nothing to show that the scow was subjected to any unusual 
strain, whether by stress of weather or otherwise; and it cannot be 
said to hâve been overloaded at the time, for its capacity exceeded by a 
safe margin the weight of the pyrites then on board. Nor was the na- 
ture of the cargo such as to afford an explanation of the accident, since 
a scow designed to carry sand and gravel would certainly, if in proper 
condition, carry safely an equal weight of pyrites. To tiiis it may be 
added that everything practicable seems to hâve been donc, after the 
leals was discovered, to prevent the scow from sinking and to get assist- 
ance. Without attempting a detailed review of the testimony, it 
suffices to repeat our conviction that it supports the ultimate conclu- 
sion of fact found by the leamed District Judge, and this was sufficient 
to establish the appellant's hability. 
Affirmed, 



MARK SBONG et aL V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 257. 

L CouBTs <S=»96(1) — RuLES OF Décision — Pbecedents. 

The décision of the Circuit Court of Appeals as to the country to 
which a Chinese person unlawfully wlthin the United States should be 
deported Is the law of the circuit until overruled by the Suprême Court, 
or until the law is amended by Congress. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 334] 

2. Aliens <g=»32(10) — Déportation — CoUntet to Which Axiens Shoulp be 
Dkpobted. 

There is no eonclusive presumptlon that one of the Mongolian race was 
bom in China, and where ail that Is Itnown regarding him is that he 
was seen last in Canada, he must be deported to Canada or discharged. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. | 92.] 

Appeal from the District Court of the United States for the Western 
District of New Yorir. 

Habeas corpus by Mark Seong and others. From an order (227 
Fed. 131) dismissing the writ, the petitioners appeal. Modified and 
affirmed. 

D. M. Silver, of Buffalo, N. Y., for appellants. 
S. T. Lockwood, U. S. Atty., of Bufïalo, N. Y. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1, 2] Thèse petitioners were found in the 
town of Tonawanda, N. Y., with a third Chinese person, Haum Pon, 
under a bridge over the Erie Canal near the northerly end of Rattle 
Snake Island. This island is a part of New York and is about five 
miles from Canada. Inspecter Ohlin testified that he saw the défend- 
ants get off the train at Hamilton, Ontario. Haum Pon, who was with 
thèse appellants was tried and his case was appealed to this court. 
U. S. v. Sisson, 230 Fed. 974, 145 C. C. A. 168. We found him to 
be unlawfully in the United States and ordered him returned to Can- 

®s>For otber cases see same toplc & KEV-NUMBER in aU Key-Numbered DigesU & Indexe» 
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ada which is the country f rom whence he came. No possible reason is 
suggested why any distinction should be made between Haum Pori 
and his associâtes and yet he was ordered to be returned to Canada 
and his companions, whose légal status is identical with that of Haum 
Pon, are ordered returned to China. This disposition is directly con- 
trary to our décision in the Haum Pon Case. The situations are pre- 
cisely similar and the judgment should be the same in both cases. Our 
décision in the Haum Pon Case is the law of this circuit and must so 
remain until overruled by the Suprême Court or until the law is amend- 
ed by Congress. There is no necessity for further élaboration of our 
opinion upon this question If we hâve not made our position plain to 
the officiais engaged in executing the law, it is idle to attempt to do 
so now. There is no conclusive presumption that one of the Mongolian 
race was born in China and where ail that is known regarding him is 
that he was seen last in Canada, the only alternative is that he be 
returned to Canada or discharged. Yee Suey v. Berkshire, 232 Fed. 
143, 146 C. C. A. 335. 

The order of déportation should be amended by providing that the 
appellants be deported to Canada and as so amended it is atïirmed. 



SAFE-OABINET CO. v. GIJDBE-WER.NICKE CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1917.) 

No. 59. 

1. Patents ®=»328 — Anticipation — Impbovements in Metaluc STRxrcTtrBœs. 

Clalms 1, 2, 5, 6, 8, 9, 11, 12, and 13 of the Wege patent, No. 999,929, 
for an improvement In metallic structures built of sheet métal or métal 
plates, consistlng of Interlocklng parts wbieh can be assembled anu 
locked wlthout screws, bolts, rivets, or otber similar appllances, held 
anticlpated and Invalld. 

2. Patents <S=>112(1) — Peesumption of Validity. 

Where It was admitted by the Patent Office that a patent was granted 
Inadvertently to the unsuceessful party to an Interférence proceedlng, the 
usual prindple that a patent Is prima facle valld, and that the burden 
is on one sued for infrlngement to establlsh Invalldlty, was inapplicable. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 162.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Safe-Cabinet Company against the Globe-Wernicke 
Company. From a decree dismissing the bill, complainant appeals. 
Affirmed. 

The Safe-Cabinet Company is a corporation organized and exlstlng under the 
laws of the state of Ohio and bas Its principal place of business In the city of 
Marietta in that state. The Globe-Wernleke Company is a corporation organ- 
ized and exlstlng under the laws of the state of Ohlo and has its principal place 
of business in the city of Cincinnati. It also has an established place <of busi- 
ness in the borough of Manhattan in the city of New ïork. 

The suit is brought for the alleged infrlngement of patent No. 999,929, grant 
ed by the United States Patent Office to the plalntlff as assignée of Peter M. 
Wege for "flreproof cabinets and safes" ; the same belug métal container» 

C=9For other cases ses same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexe» 
242 P.~32 
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adapted for the préservation of documents agalnst flre. The patent was grant- 
ed on August 8, 1911, for "improvements in metallic structures," on an applica- 
tion flled May 14, 1910. 

The court below dismlssed the MU for want of equity. 

James L,. Steuart, of New York City (James H. Griffin, of New York 
City, of counsel), for appellant. 

Robert H. Parkinson, of Chicago, III. (Wallace R. Lane, of Chicago, 
111., of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
The first question is as to the validity of Ûie patent in suit. The court 
below dismissed the bill, on the ground that the claims in suit are in- 
valid, unless perhaps restricted to the exact device shown in the appli- 
cation; the court being doubtful whether such restriction is permis- 
sible. If, however, such restriction be permissible, the court was satis- 
fied there was no infringement. 

The patent in suit is for "new and useful improvements in metallic 
structures." In the spécification the patentée states : 

"My Invention relates to improvements in metallic structures whlch are 
liuilt up of sheet métal or métal plates whlch form the walls thereof, and the 
objects of my Invention are to provide a strong rlgid structure whlch can be 
manufactured at a low cost, and wlU iwssess great strength and rlgldity, and 
the respective parts of which can be readily and easily assembled, and the 
parts of which are nïalntained and locked in thelr assembled positions, with- 
out making use of any screws, bolts, rivets, or other simllar appllances." 

The claims of the patent number 15, but of this number only claims 
1, 2, 5, 6, 8, 9, 11, 12, and 13 are in suit. They are as follows: 

1. A metallic structure, comprislng in combination a frame of sheet métal 
provided with Interlocklng flanges, wall members provided with flanges adopt- 
ed to Interlock with the flanges on the frame, and means for locking sald wall 
members in position In sald frame. 

2. A metallic structure comprislng In combination a frame of sheet métal 
liaving a plurality of sldes, each of which forms one of the walls of the struc- 
ture, interlocklng flanges on sald frame, wall members provided with flanges 
adapted to interlock with the flanges on the frame; and means for locking said 
wall members ih position in said frame. 

5. A metallic structure comprislng in combination a frame with a plurality 
of sldes, each of whlch forms one of the walls of the structure, wall members 
adapted to flt Into said frame and having a tension engagement with said 
frame, and a locking wall member constituting means for locking the other 
wall members In the frame. 

6. A metallic structure comprislng in combination a frame with a plurality 
of sldes, each of whlch forms one of the walls of the structure, wall members 
adapted to flt into said frame, sald wall members having a tension engagement 
with said frame, and a locking wall member constituting means for locking the 
other wall members in the frame, and means for locking sald locking wall 
member In position In the structure. 

8. A metallic structure comprislng In combination a frame of sheet métal 
having a plurality of sldes, each slde forming one of the outer walls of the 
structure flanges on said frame, a plurality of sheet métal wall members adapt- 
ed to flt»into sald frame flanges on sald wall members adapted to contact with 
flanges on the frame and to be under tension when sald wall members are 
forced into the frame, a locking wall member constituting means for locking 
the other wall members in position In the frame, and flanges on said locking 
wall members adapted to contact with other wall members under tension. 

9. A metallic structure comprislng in combination a frame of sheet métal 
Imving a plurality of sides, each slde formIng one of the outer walls of the 
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fvtructures, flanges on said frame, a plurality of sheet métal wall members 
adapted to fit into said frame, flanges on said wall members adapted to contact 
wlth flanges on the frame and to be under tension when said wall members 
are forced into the frame, and a locking wall member constituting means for 
locking the other wall members in position in the frame, flanges on said locking 
wall member adapted to contact with other wall members under tension and 
means for locking said locking wall member in position in the structure. 

11. A metallic structure comprising in combination a frame of sheet métal 
provided with interlocking flanges, wall members provided with flanges adapt- 
«d to interlock with the flanges on the frame and a wall member constituting 
means for locking the other wall members in position in the frame. 

12. A metallic structure comprising in combination a frame of sheet métal 
having a plurality of sides, each of whlch forms one of the walls of the struc- 
ture, interlocking flanges on said frame, wall members provided with flanges 
adapted to interlock with the flanges on the frame, and a wall member consti- 
tuting means for locking the other wall members in position lu the frame. 

13. A metallic structure comprising in combination a frame of sheet métal 
having a plurality of sides, each side formirtg one of the walls of the structure, 
flanges on said frame, a plurality of sheet métal wall members adapted to fit 
into said frame flanges on said wall members adapted to contact with flanges 
on the f ramo' and to be under tension when said wall members are forced into 
the frame, and means for locking said wall members in position In the frame. 

Every claim of the patent makes one élément in the combination, 
either "a frame of sheet métal provided with interlocking ilanges." or 
"a frame with a plurality of sides, each of which forms one of the 
walls of the structure." Both of thèse limitations upon the frame are 
recited in some of the claims, and at least one of them in ail the claims. 
In ail the claims, the interlocking combination of the wall members 
with such a frame is specified. 

The spécification describes the patent as composed of the foUowing 
four main éléments: 

First. A "frame" made from résilient or yieldable sheet métal and 
provided with "interlocking flanges" projecting inwardly of the frame. 
This frame is rectilinear in shape, and forms the upper and lower outer 
walls, and the two outer side walls of the safe. 

Second. A sheet métal plate, which forms the outer back wall of the 
structure. 

Third. Four inner wall sections, provided with interlocking flanges 
which interlock with the flanges inside the frame. Thèse inner wall 
sections are spaced from the outer walls, thereby providing a "dead 
air space" between said inner and outer walls. Said sections form the 
upper and lower inner wall members and the two inner side members 
of the cabinet. 

Fourth. A back inner wall member, which serves the further func- 
tion of locking the other wall members in their positions within the 
frame, under tension, when the flanges of said wall members are inter- 
locked with the flanges within the frame. 

The patent in suit is constructed on the sériai System, where you 
start in with one pièce and follow it up with another pièce, which locks 
the first pièce in place, and so on till you get to the last pièce, and upon 
locking that pièce in place everything is locked against displace- 
ment. 

The^ plaintiflf's counsel particularly directed the attention of the court 
to the' fact that the so-called "frame" of the patent in suit, to attain 
strength and rigidity, is a distinct entity or unitary structure, and that. 
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when the înside wall members are assembled within this frame, they are 
retained therein by the interlocking flanges described and the co-operat- 
ing action of the inner back wall member. This inner back wall mem- 
ber, being made to hâve a driving fit, is forced into its assembled posi- 
tion under considérable pressure, whereby the entire structure is placed 
under tension and the inner wall members retained in assembled posi- 
tion within the frame, without necessitating the employment of screws, 
bolts, rivets, or other similar appliances. In other words, the respec- 
tive parts of the structure, viz., the exterior shell or frame and the 
inner shell or interior wall, are locked in their assembled positions with- 
out making use of any screws, bolts, rivets, or other similar appliances, 
to maintain them in assembled position. 

It may not be important whether or not bolts or rivets are employed 
in the construction of the frame, if, in the case of fire, ail the parts of 
the frame are directly exposed to the beat and expand uniformly. In 
such case there is no danger of shearing or rupturing rivets, or bolts 
used in the frame, per se. It is vitally important, however, that there 
be no bolts or rivets Connecting the inner walls of the structure with 
the frame. This is because of the fact that such inner walls, not being 
directly exposed to beat, but being protected by the dead air space be- 
tween the outer and inner walls, expand much more slowly and to a 
considerably less degree than the outer walls. Accordingly, such un- 
equal expansion between the inner and outer walls would occasion the 
shearing of any rivets or bolts which might be employed in Connecting 
them. 

The old type of safes embodied double walls, between which was 
packed heat-insulating material, such as plaster of paris, concrète, as- 
bestos, magnesia, and similar materials, with a view to making the 
safes fire proof. The outer and inner walls of thèse structures were 
rigidly secured together by bolts or rivets, so that the entire structure 
was practically a unitary one. The structures were not only heavy 
and cumbersome, but were open to serions disadvantages, the most fa- 
tal of which was the shearing of the rivets or bolts, uniting the outer 
and inner walls, when the structures were subjected to high tempéra- 
tures, incident to fires 

This unequal expansion between the outer and inner walls, often 
amounting to an inch or more, depending on the size of the saf e, result- 
ed in the shearing or rupturing of the bolts or rivets, thereby destroying 
the structure, and, usually the documents contained therein. 

The first advance in the art over the structures thus described con- 
sisted in eliminating the fire proof packings employed ; i. e , the plaster, 
concrète, and so forth, and the stamping up of the inner and outer 
walls from sheet métal. In thèse improved structures, the outer and 
inner walls were spaced apart, thereby providing a dead air space, 
which proved a sufficient insulator to protect the contents of the safe 
against extemal beat. Thèse improvements resulted in a safe which 
was more economical to manufacture, and much lighter than the 
safes of the old type. In the sheet métal safes of the old type, either 
rivets or bolts, or both, were employed to secure the inner and. outer 
walls in their assembled positions, with the attendant disadvantage 
already mentioned. 
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The court is asked to believe that the problem which confronted the 
patentée of the patent in suit was to construct a safe wholly of sheet 
métal and having the advantages referred to, such as economy of 
manufacture, lightness, great strcngth, and the employment of a dead 
air space between the outer and inner walls, in Heu of the fireproof 
médium, and yet devoid of the serious disadvantage inhérent in sheet 
métal safes wherein the outer and inner walls were secured together 
by bolts or rivets. In other words, we are asked to believe the problem 
was to construct a ^trong rigid safe cabinet from sheet métal, of the 
gênerai type specified, wherein the outer and inner walls of the struc- 
ture were secured together without employing bolts, rivets, or similar 
rigid means. 

The fact is that it had been common, for many years before applica- 
tion for this patent was made, to build up -both single- wall and double- 
wall metallic structures by forming interlocking flanges on adjacent 
walls adapted to engage with each other, and thus securing the parts 
snugly together without bolts, screws, rivets, or other extraneous fast- 
ening, so that they could be readily put together or taken apart without 
the use of extrinsic fastening éléments, and when united would form a 
substantially unitary, self-sustaining structure. During the 10 years 
preceding the application for this patent, sheet métal had come rapidly 
into use as a substitute for wood in building a great variety of office 
furniture, and interlocking flanges were generally used to unité sheet 
métal walls of such structures, sometimes with and sometimes without 
additional fastenings. 

It s.ppears that prior to Wege, the plaintiff's assigner, such structures 
had been made with a preliminary f rame of sheet meta] bent to form a 
plurality of its walls, and having united thereto additional walls (in- 
cluding the inner and outer walls, as well as adjacent walls) by flanges 
on such walls interlocking into flanges upon the f rame or shell. In oth- 
er cases no preliminary frame or shell was provided, and the structure 
was built up by making each wall separately, providing it with suitable 
flanges which were interlocked with flanges on adjacent walls as its 
walls were successively brought together. Flanges of greater or less 
complexity and of a great variety of outlines were used for this pur- 
pose, according to the convenience or f ancy of the artisan. Such struc- 
tures had been extensively made with one or more of the interior flang- 
ed walls serving to lock adjacent walls in the encompassing frame, and 
such locking walls had been further locked in place. 

The alleged invention of the patent in suit consists in forming a 
"metallic structure" by bending or upsetting a sheet of métal in a 
"frame" corresponding to the several dimensions of the proposed 
structure, and constituting a portion of the outer walls thereof, provid- 
ing this "frame" with flanges and mounting additional walls on this 
"frame" by means of interlocking flanges engaging with those of the 
"frame." An interior wall abuts against adjacent walls, and is itself 
locked in place by projecting edges on adjacent walls, behind which it 
is forced, designated in the spécification as "a means for locking such 
wall member in position in the structure." 

The object, as stated in the patent, is to dispense with bolts, rivets, 
or screws, while making a rigid structure which can be put together, 
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or taken apart, without inserting or removing such extraneous fasten- 
ing agents. 

The évidence, however, shows to our satisfaction that at the time 
Wege daims to hâve made his invention there was no novelty in using 
interlocking flanges as a means of Connecting together the several walls 
of a "metallic structure" of the same gênerai character, and composed 
of the same materials, described in the patent ; or in using in connec- 
tion therewith an inner locking wall to lock in place other inner walls 
placed at right angles to such locking wall ; or in .locking such locking 
wall in place ; or in substituting suCh means of locking together such 
walls for bolts, rivets, screws, or similar appliances. This method 
of constructing sheet métal structures (including sheet métal filing 
cabinets) considerably antedated Wege's alleged invention. 

The évidence shows that ëome of the prior structures had the sheet 
métal walls so locked together by their interlocking flanges, and subse- 
quently inserted flanged walls, sprung in place, as to dispense altogeth- 
er with the use of "bolts, screws, rivets, or other similar appHances" ; 
while others had used interlocking flanges for this purpose and sup- 
plemented them with screws, bolts, or rivets. Such flange connections 
had been used where for any reason it was désirable to dispense with 
rivets, screws, or other extraneous means of attachment, and where it 
was the purpose to hâve the structure easily put together and taken 
apart, without occasion for inserting or removing screws, rivets, or 
bolts. 

In building up rectangular structures of sheet métal, the flexibillty 
of such métal had before been depended upon to enable the flanged 
walls to snugly engage with each other and be held under tension; 
this flexibility afïording sufficient yield to permit the flanged parts to 
be sprung into engagement with each other, and be there held by pos- 
itive frictional engagement, and to compensate for slight variations in 
the dimensions of the sheet métal walls and of the frame to which 
thèse walls are attached. 

As the counsel for the défendant pointed out in their brief, and 
as the évidence in the record makes clear, if the structure of the 
patent in suit can be distinguished in any détails from prior metallic 
structures of the same material before in gênerai use and prior to the 
White structure, it is in the fact that the initial élément of the patented 
structure consists of the continuous solid frame of sheet métal, first 
bent or upset to form integrally "the upper and lower outer walls and 
the outer side wall of the section," and within the "frame" so consti- 
tuted the outer flanged rear wall is inserted and there held by the sev- 
eral inner walls, which are successively attached by flanged engage- 
ment, so that the walls constituting the "frame" do not hâve to be se- 
cured to each other by bolts or rivets, and hâve a residual tension im- 
parted by their continuity, while the whole structure is put together or 
taken apart without the insertion or removal of bolts, screws, rivets, 
or any device other than the constituent walls secured to the frame by 
their engaging flanges. And this distinguishing détail cannot be 
claimed as the invention of Wege, for he is anticipated in this respect 
by White, his former employer. 
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There is évidence in the record that the White structure was manu- 
factured by the General Fireproofing Company of Youngstown, Ohio, 
prier to the filing of the White application and before the earliest date 
asserted for the Wege invention. White was vice président of the 
Company, and at that time Wege was superintendent of the factory. 
Wege left the company on October 1, 1909, and claims to hâve first 
conceived his invention on or about October 23d of that year. He 
went into the employ of the plaintifï on October 9th, and some months 
later, and while White's application was pending in the Patent Office, 
filed his application for the patent hère in suit, assigning it to his new 
employer, the plaintifï herein. 

The issuance of the patent in suit appears to hâve been due to an 
inadvertence in the Patent Office. The application for it was filed on 
May 14, 1910. But on November 13, 1909, an application was filed, 
sériai number 527,755 by Alexander P. White, for a patent for an im- 
provement in metallic structures. The White application was on file 
in the Patent Office more than six months before the application of 
Wege for the patent in suit was filed. After the issuance of the patent 
a hearing was had before the examiner of interférences and he award- 
ed priority of invention to White. An appeal was taken to the exam- 
iner in chief, who recommended that the interférence be dissolved, on 
the ground that the counts did not accurately define White's struc- 
ture. The Commissioner, on appeal, declined to foUow the recom- 
mendation to dissolve the interférence, and referred the case back to 
the examiners in chief. A majority of the examiners in chief then 
awarded priority to White, one member dissenting. On appeal from 
that décision to the Commissioner, he held that White was entitled to 
make claims 1 and 2, and entitled to priority thereon, but denied his 
right to the others. An appeal was taken to the Court of Appeals of 
the District of Columbia and that court, in a unanimous opinion filed 
on March 6, 1916, sustained White's right of priority upon ail the 
claims, reversing the commissioner in so far as he had awarded prior- 
ity only on claims 1 and 2. White v. Wege, 44 App. Cas. D. C. 495. 
White's priority on ail the claims now in suit having been thus es- 
tablished, a patent was issued to White, No. 1,180,810, on April 25, 
1916. 

In the argument before us counsel for the appellant asserted that 
it was a bold and radical concept on the part of Wege to picture in 
the imagination a structure demanding the exacting requirements of 
a fireproof saf e, wherein the parts thereof were held together without 
employing bolts, rivets, or other. rigid attaching means between the 
outer and inner walls of the saf e. But as White was having the struc- 
ture of his patent manufactured in the factory af Youngstown, Ohio, 
in January or February, 1908, and shipped to New York, where it was 
placed in a public salesroom in the early part of that year, the "rad- 
ical concept" of Wege did not occur to him soon enough to enable him 
to maintain his claim to patentable novelty. The White structure had 
the continuous outer frame of sheet métal, constituting a plurality of 
outer walls, with flanges interlocking with the flanges of the inner 
walls, forming quite as complète an interlock as that illustrated in the 
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patent in suit. The inner walls hâve flanges similar to those in the înncr 
walls of the patent in suit and the rear inner wall serves to lock in 
place by frictional contact the adjacent inner walls, and is itself locked 
in place by flanges in the adjacent walls, behind which it is sprung. It 
is composed entirely of sheet métal parts firmly held together under 
tension by the interlocking flanges without other means of fasteninç, 
and the walls are adapted to be inserted, removed, and replaced with- 
out mutilation and without taking the frame apart. It was without 
bolts and without rivets. The testimony shows that: 

"The characteristlc and dlstinctlve features of the deviee lay In the manner 
In whlch the différent parts were locked In engagement by interflttlng flanges. 
The back portion was In a form resembllng à pan ; that is to say, the edges of 
the four sides were turned to make flanges. The edges of the sides were also 
flanged, and Into thèse flanges of the edges the flanges of the back portion in- 
terfltted. Then in the back there was a snpplemental pan-shaped form, al-so 
having flanges on the edges, which also fltted into the flanges on the sides. In 
speaking of sides thus far I refer to the exterior wall œembers. There were 
also Interior walls on the sides, and each of thèse interior side wall members 
conslsted of two parts, each part belng of the famlliar pan shape. The Une of 
division between the two pans was vertical ; one of thèse two pans, comprising 
each interior side wall, was Inserted so as to engage and hold in place the backs 
against the flanges on the exterior side walls. ITie second pan, completing the 
Interior wall, was forced behind the flange on the front edge of the exterior 
wall. The pnrpose of making the interior wall in this particular Instance of 
two parts was to adapt the parts to be sprung into position, so that they would 
hold the wall members — that is, the outer wall members — in place by frictional 
contact. This splitting of the interior wall member in two parts was not at ail 
essential, as the Interior wall could be slipped into position from the perpendic- 
ular position or from the top of the deviee. This method of assembling would 
lavolve, however, or as praeticed dld involve, the bending back of the flange on 
the top of the exterior wall. To obviate that, the interior wall was formed in 
two pièces as described. It follows, from the manner in which this structure 
was put together, that it possessed the peculiarity of having no bolts or rivets." 

[2] The usual principle that the patent is prima facie valid, and 
that the burden is on défendant to establish invalidity, is inap- 
pHcable to this case, in view of the admission of the Patent Office 
that the patent was granted inadvertently and that the invention 
claimed did not belong to Wege, on whose patent the suit is founded, 
but to the prior applicant, White, in respect to every claim hère sued 
upon. And we concur fully with the court below in its opinion that 
Wege was never entitled to the claims that were inadvertently given 
him. White's priority over Wege in putting the interlocked or artic- 
ulated métal sheets into a boxlike frame is established beyond ques- 
tion. 

Prior in time to White is the Van Wie patent, No. 843,643, applied 
for on January 16, L906, and issued on February 12, 1907. The object 
of the patent "is to produce a stove which can be quickly assembled, 
and in which the whole interior may be easily removed and replaced, 
without the use of bolts or rivets." The évidence shows that the Dé- 
troit Stove Works built and sold that structure continuously since and 
including January, 1907, selling about 40,000 annually. It is not im- 
portant that the Van Wie "metallic structure" was for à stove and that 
of Wege for another purpose. 
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The daims of the Van Wie patent include the "frame" and the in- 
terlocking flanges, as well as the wall members, in the combination, and 
many of them would hterally cover the structure of the patent in suit, 
except that they are limited to the use of this combination "in a 
stove" ; whereas, the patent in suit includes the combination broadly, 
whether used in a stove or any other metallic structure. 

Every claim in suit can be read Hterally upon the metalHc structure 
of Van Wie. After describing the flanged inner walls, which corre- 
spond in shape and material with the flanged inner walls of the patent 
in suit, and the Iccking wall, which also corresponds in its flanges to 
the patent in suit, but made in two sections to facilitate its introduc- 
tion, the Van Wie spécification says : 

"Wlth thls construction ail parts are held flrinly in spite of any amount of 
expansion and contraction due to extrême températures, for the reason that 
the spring of meta! will yield to ail strains." 

In the Van Wie patent the double-walled structure of sheet métal 
serves the purpose of preventing the transmission of dangerous beat, 
precisely as it would if used in the walls of a fire proof safe. In each 
case the purpose and efïect is to intercept the transmission of beat. 

Also prior in time to Wege is the Dick patent, No. 809,497, applied 
for on February 7, 1905, and issued on January 9, 1906. That was 
granted for "new and useful improvements in fire-resisting cabinets." 
The spécification discloses a double-walled sheet métal cabinet of the 
gênerai shape and outline of that in which it now claims to employ 
the invention of the patent in suit. It describes "paneling of the 
métal" as employed to give rigidity to the structure, and uses interlock- 
ing flanges to join the sheet métal parts together, but reinforces thèse 
joints by the use of screws and rivets. It is indistinguishable in func- 
tion and in gênerai appearance f rom the patent in suit. 

The Van Wie patent and the earlier Dick patent alone made it im- 
possible, as the District Judge pointed out, for invention to réside in 
fitting sheet métal inside a frame in such wise that it could be attached 
and removed without tools, and when in place provide an air cham- 
ber between frame and lining sheets. 

In the Boynton patent. No. 337,127, issued in 1896, we hâve an in- 
stance of a sheet métal structure where the inserted wall members are 
held in the outer structure or frame without the use of screws or sim- 
ilar appliances and merely by the co-operation of interlocking flanges. 

The Senge patent, No. 972,476, issued in 1910, discloses very much 
the sarae gênerai interlocking system of wall members as the patent 
in suit. It discloses a double-walled structure of sheet métal, and it 
discloses the sériai method of putting the structure together. It dis- 
closes interlocking flanges, and discloses fully the scheme of one wall 
member holding a predecessor wall member in place, and a final lock- 
ing device which keys up the whole structure. 

An attempt was made to distinguish the flanges of the prior art by 
calling them "interfitting" flanges, as distinguished from the "inter- 
locking" flanges of the patent in suit. This was explained by saying 
that "interfitting" flanges would be flanges made to fit, yet not to lock, 
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while "interlocking" would necessarily be fitting.two parts, so that they 
would not come or pull apart. But the testimony shows that long 
prior to the patent in suit it was customary to form metallic structures 
with interlocking flanges. 

As this court is satisfied that the patent in suit is invalid as respect? 
the claims now before the court, it is unnecessary to consider the ques- 
tion of defendant's infringement. 

Decree affirmed. 



BARRETT C». et al. v. EWING. 
(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 

No. 106. 

1. CotTETS ®=»270 — Fbdekal Courts — Distbict ik Which Suit Should be 

Bbought. 

As the officiai résidence of the Commissloner of Patents Is in the 
District of Columbla, suits against hlm in hls officiai capacity should be 
commenced In that District. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 810.] 

2. CouBTS <g=»276 — ITederal Couets — District in Which Suit Mat be 

Brought — Consent. 

Rev. St. § 4915 (Comp. St. 1916, § 9460), pro vides that, when a patent Is 
refused, the applicant niay hâve remedy by blU in equlty, that the court 
having eognizance thereof many adjudge that such applicant Is entitled 
to a patent, that any such adjudication, If in favor of the applicant, shall 
authorize the Commissloner to issue such patent on the applicant filing In 
the Patent Office a copy of the adjudication, and that, where there is 
no opposiug party, a copy of the bill shall be served on the commissloner. 
Held that, where there is no opposiug party, the Commissloner may with 
hls consent be sued outslde the District of Columbia. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815.] 

3. Patents <S==>328 — Anticipation — Improvement in Street Pavements. 

An alleged invention of an improvement in street pavements, consisting 
of the application to the surface of a concrète pavement of a thin layer 
of bituminous compound, and the sprinkling or spreading and embedding 
of sand or small stone fragments into this compound, was anticipated by 
the Hubbell patent, No. 158,415, covering a process consisting In saturating 
the concrète forming the wearing surface of a pavement with a thin body 
or solution of hot piteh or bltumen, though Portland cernent, used lu tno 
art to which the alleged invention relates, was not used In commercial 
pavements until after the date of the Hubbell patent. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Barrett Company and another against Thomas Ewing, 
as Commissioner of Patents. From a decree dismissing the bill, com- 
plainants appeal. AfRrmed. 

The plaIntifC is a corporation organized and existing under the laws of 
the State of West Virginia and having Its principal place of business in the 
borough of Manhattan, in the city of New York. 

August E. Schutte Is a dtizen of the United States and a résident of the 
city of Boston in the state of Massachusetts. 

Thomas Ewing is United States Commissioner of Patents, having hls officiai 
résidence In the city of Washington, D. C. 

©=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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On January 26, 1907, an application for letters patent sériai No. 354,318 
was flled in the United States Patent Office by Schutte, and during the pen- 
dency of the application the entire right, title, and Interest in the application 
aforesaid and in the alleged inventiop thereln claimed was by mesne as- 
signments in writing sold, assigned, and transferred to the said Barrett Manu- 
facturing Company, whieh assignments were recorded in the United States 
Patent Office. 

The application for letters patent was rejected by the primary examiner and 
then by the board of examiners in chief, and tinally by the C!onimissioner 
of Patents. An appeal was then talcen to the Court of Appeals of the Dis- 
trict of Columbia, and that court afflrmed the décision of the Commlssioner. 

Notwithstanding the aforesaid adverse décisions, the Barrett Company, as 
assignée of the alleged inventer, still claims to be entitled to receive a patent 
for the invention set forth in the application, and this suit was commenced 
in the District Court for the Southern District of New York, praying that 
the court adjudge and decree that the aforesaid Schutte Is the original in- 
venter of the improvements set forth In the application, and that the Barrett 
Company is entitled to receive a patent for the invention as specified in the 
claims and as assignée of Schutte. It also prays that the Commlssioner of 
Patents be authorized and directed to issue letters patent to the Barrett Com- 
pany, assignée of Schutte. 

The Commlssioner accepted service and consented expressly to the jurisdlc- 
tion of the District Court for the Southern District of New York. 

Merwin & Swenarton, of New York City (T. 'D. Merwin and W. 
H. Swenarton, both of New York City, of counsel), for appellants. 

William R. Ballard, of Washington, D. C, for appellee. 

Wm. A. Redding, Arthur C. Fraser, and Henry M. Turk, ail of 
New York City, amici curiae. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). 
This is a suit in equity brought under the provisions of section 4915 
of the Revised Statutes, being section 9460 of 8 U. S. Compiled Stat- 
utes 1916 Annotated, which reads as follows: 

"Whenever a patent on application is refused, either by the Commlssioner of 
Patents or by the Suprême Court of the District of Columbia upon appeal f rom 
the Commlssioner, tlie appllcant may hâve remedy by bill in equity ; and the 
court having cognizance thereof, on notice to adverse parties and other due 
proceedings had, may adjudge that such appllcant is entitled, aceording to 
law, to receive a patent for his invention, as specified in his claim, or for any 
part thereof, as the facts in the case may appear. And such adjudication, 
if it be in favor of the right of the appllcant, shall authorize the Commls- 
sioner to issue such patent on the appllcant fillng in the Patent Office a copy 
of the adjudication, and btherwise complying with the requirements of law. 
In ail cases, where there is no opposlng party, a copy of the Mil shall be 
served on the Commlssioner; and ail the expenses of the proceeding shall be 
paid by the appUcant, whether the final décision is in his favor or not." 

But before we consider whether the plaintiffs are entitled under the 
above provision to hâve a decree from this court establishing their 
right to receive a patent for the invention as specified in the claims 
herein involved, it will be necessary to détermine a preliminary ques- 
tion. 

As the suit against the Commissioner was commenced in the South- 
ern District and not in the district in which the Commissioner officially 
résides, counsel for the Commissioner in his argument in this court 
suggested that there may be a question as to the power of the Com- 
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mîssîoner to consent to be sued in the Southern District of New YorW^ 
and he has called to our attention three possible grounds of objection. 
This he has done witliout stating any opinion which he may entertain 
as to their merits. Thèse objections are as follows : 

(1) That the Suprême Court of the United States declared in But- 
terworth v. HiU, 114 U. S. 128, 5 Sup. Ct. 796, 29 L,. Ed. 119, that 
the Commissioner of Patents is by law located in the Patent Office and 
has his officiai résidence at Washington, in the District of Columbia. 

(2) That the writ of mandamus to the Commissioner of Patents may 
only issue from the Suprême Court of the District of Columbia. 

(3) That the Department of Justice is given certain powers in re- 
gard to suits in which the United States or any officer thereof as such 
officer is a party or may be interested. See Revised Statutes, §§ 346, 
359, 361, 365, 366, 367 (Comp. St. 1916, §§ 515, 533, 536, 540-542). 

[1] It may be said of the first suggestion that, inasmuch as the 
Commissioner's officiai résidence is in the District of Columbia, suits 
which are brought against him in his officiai capacity should be com- 
menced in that district by virtue of the provision which requires suits 
to be brought in the district of which the défendant is an inhabitant. 
This, however, afifords no light on the question whether he has the 
right, which other défendants are conceded to possess, to waive service 
in the district of his légal résidence and to consent to be sued else- 
where. 

It may be said of the second suggestion that it has no bearing on the 
question under considération. The statute under which this suit is 
brought does not contemplate the issuance of a mandamus. Mandamus 
is a law remedy, and is not sought in this proceeding. It is a suit 
in equity and not an action at law which section 4915 Of the Revised 
Statutes authorizes. 

It may be said of the third suggestion that it is quite inconclusive, 
inasmuch as the supervisory power of the Department of Justice is 
coextensive with the territory of the United States and is the same in 
ail the districts. 

Is it contrary to public policy that the Commissioner should con- 
sent to be sued in a district other than that of his officiai résidence? 

[2] The gênerai rule is that a person may waive any right to which 
he is entitled. But the right to do so is subject to the qualification 
that no waiver can be upheld which is contrary to public policy. It 
is for this reason that courts hâve held that ail agreements which seek 
for example to waive the défense of usury, and agreements to waive 
objection to acts done or contracts entered into in violation of Sunday 
laws, are void. But that which Congress has by law permitted cannot 
be regarded by the courts as contrary to public policy. And Con- 
gress, in one instance at least, has authorized suits to be brought out- 
side the District of Columbia, against the head of a department whose 
officiai résidence is in Washington. Thus Congress provided in sec- 
tion 736 of the Revised Statutes (Comp. St. 1916, § 1031) that pro- 
ceedings may be instituted against the Comptroller of the Currency 
in other districts than that of which he is an inhabitant. That sec- 
tion expressly déclares that ail proceedings by any national banking 
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association to enjoin the ComptroUer under the provisions of any law 
relating to national banking associations shall be had in the district 
where such association is located. 

It seems unreasonable to suppose that Congress intended by tlie stat- 
ute that suits should be brouglit in the sarae court which had already 
passed upon the questions involved, and without regard to the rési- 
dence of the parties. The act says that after the Commissioner of 
Patents has refused an appHcation for a patent, or after it has been 
refused by the Suprême Court of the District of Columbia upon ap- 
peal from the Commissioner, "the apphcant may hâve remedy by bill 
in equity." It does not say that the bill must be filed in the District 
of Columbia. And after providing that the defeated applicant may 
hâve remedy by bill in equity it déclares, not that the Suprême Court 
of the District of Columbia may adjudge, and so forth, but that "the 
court having cognizance thereof" after notice and other due proceed- 
ings may adjudge that the applicant is entitled to receive a patent. 

Under the statute, the Commissioner of Patents is not a necessary 
party to the proceedings. It provides that the parties adversely in- 
terested in the application and who are opposing allowance of the 
patent (as parties to an interférence proceeding) may be made parties 
défendant. And it requires that, "in ail cases, where there is no op- 
posing party a copy of the bill shall be served on the Commissioner." 
This implies that he need not be served if there be opposing parties 
who hâve been made défendants. In this case, no opposing parties 
hâve been made défendants, and the Commissioner himself is made 
défendant and had to be served. If the Commissioner had not been 
made a défendant and opposing parties had been named as défendants, 
the case might hâve been brought in any district of which the défend- 
ants were inhabitants and the Commissioner would hâve been conclud- 
ed by the decree. For the statute provides that, if in such a suit the 
adjudication is in favor of the applicant, a copy of the adjudication 
may be filed in the Patent Office, and such adjudication "shall authorize 
the Commissioner to issue such patent." As the Commissioner may 
be bound therefore by an adjudication in a suit in another district and 
to which he is not a party, we can see no reason of public policy 
which requires this court to say that in a suit under this provision of 
the statute, in which suit he is a party, the law will not permit him 
to consent to be sued outside the district in which he has his officiai 
résidence. The rights of the United States are not prejudiced by 
such a waiver. 

[3] This brings us to a considération of the case upon the merits. 
The question is whether the Commissioner of Patents should be di- 
rected to issue letters patent to the Barrett Manufacturing Company 
as assignée of August E. Schutte, claiming to be the inventor of certain 
improvements in street pavements. 

An application for a patent was filed by Schutte on January 26, 
1907. The application was duly considered by an examiner in chief in 
the Patent Office and denied. It was then passed on by the Commis- 
sioner of Patents and again denied. An appeal from the Commissioner 
•was then taken to the Suprême Court of the District of Columbia 
(now Court of Appeals), and the application was again denied. Then 
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this suit was commenced in the District Court of the United States 
for the Southern District of New York asking that the court direct 
the Commissioner to grant the patent, and that application has been 
denied. The opinion of the District Judge was that the previous dé- 
cisions were "very obviously right." It was his opinion that: 

"Certalnly no évidence has been presented to overcome the extremely strong 
presumptlons raised by the formai and unanlmous action of so many compétent 
trlbunals." 

The Commissioner of Patents rested his adverse décision upon the 
décision in Re Groves, 200 O. G. 856, saying that the art cited being so 
old the différence of one year in the filing dates of the Schutte 
and Groves applications was inconsequential. The décision of the 
Court of Appeals of the District of Columbia was based on the same 
reasoning. The court said : 

"This alleged invention, expressed in substantially the same clalms, was 
before us on the appeal of Groves (In re Groves, 41 App. D. O. 316), and we 
then afflrmed the décision of the Patent Office that nothing patentably novel 
was shown. The application in the présent case vras flled about a year prior 
to that In the Groves Case, but this fact in no way afifects the situation. We 
agrée wlth the Patent Office that no reason has been shown why the same con- 
clusion should net be reached in this case as in that of Groves. We there- 
fore affirm the décision." 

It seems that Groves was a highway engineer of Ann Arbor, Mich., 
and in 1909 he laid in Ann Arbor a pavement of the exact character 
described in the Schutte application. Groves had no knowledge of 
Schutte or of his invention at the time this pavement was laid, or at 
the time his application was filed, about a year and a half later. Groves 
was not himself familiar with the highly technical subject-matter of 
patentable inventions, and like a great majority of inexperienced ap- 
pHcants, he believed his invention to be a great deal broader than it 
was, and his original spécification did not cast much light on the in- 
vention. . 

The inventions of Schutte and Groves are identical, in that the pave- 
ments actually constructed by them are the same, but the disclosures 
of their respective applications are not identical. 

Schutte is also a highway engineer and a man of long expérience 
with patents. Further, he is connected with a manufacturing firm 
who make a specialty of highway construction materials, and hâve for 
many years devoted their resources to the development of pavements 
and highways. With thèse advantages, Schutte in his spécification bet- 
ter defined the alleged improvement of his invention. 

The pavement built by Groves preceded in point of time construc- 
tion on a large scale by Schutte, and consequently the pavement which 
has attracted the attention of the highway engineers of the country 
is the Groves pavement, a sample of which is in évidence. 

Groves' description of his invention showed no patentable diflference 
from the prior art. There was no description of the nature of the 
concrète. He used the term as an alternative for macadam and thereby 
not only did not disclose a spécifie concrète foundation, but treated 
macadam as the équivalent of concrète. Furthermore, there is no 
description of the coating as a distinct surface layer, such as is dis- 
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closed by Schutte, except the functional statement that the surfacing 
coat will not flake oflf f rom the base ; and there is no statement that 
the concrète must hâve a "clean stone surface." In fact, it is obvions 
that no such surface wsls regarded as essential, for it would be quite 
impossible to give a macadam road, composed as it is of unbound par- 
ticles, a surface corresponding even remotely to a stone surface. 

His description of the method of shaping the surface of the roadbed 
is applicable to concrète construction, but he states it as the method of 
surfacing macadam as well, while his description of the application 
of tar must be understood to mean that only so much of it is allowed to 
remain on the surface as is absorbed; the surplus being swept off 
to the gutters instead of remaining as an adhering layer, of measurable 
thickness or depth. 

Schutte's alleged invention relates to the art of constructing pave- 
ments from Portland cément, stone, and sand, commonly knovi^n as 
concrète. It consists in the application to the surface of such a pave- 
ment of a thin layer of bituminous compound and the sprinkling or 
spreading and embedding of sand or small stone fragments into this 
thin layer of bituminous compound. 

The ordinary granolithic pavements made by mixing stone and sand 
with hydraulic or similar cément are said to produce roadways which 
are too hard for horses and too slippery in wet weather, causing horses 
to injure their feet and hoof s and causing them to fall, and automobiles 
to skid. And, where the upper layer is composed of ordinary con- 
crète, the roadwray is said to be not quite so slippery; but it wears 
out very rapidly. 

Schutte proposed to remedy that condition. His idea is that if a 
concrète surface composed of any proportion of stone, sand, and Port- 
land cément, after having set hard, is covered vi^ith a thin layer of, 
say, one-eighth to one-quarter of an inch of relatively pure bitumen 
or similar cément, and if then sand or small stone chips are thrown 
upon the surface there will be produced a very suitable and désirable 
wearing surface — a surface rough enough to prevent automobiles from 
skidding, elastic and résilient enough to give a good f oothold to horses 
and soft enough to deaden the noise produced by traveling vehicles. 

He admits in his spécifications that he is aware of the fact that 
bituminous compounds hâve been used to fill the honey combed por- 
tions of bituminous pavements, and also that, in some cases in réservoir 
construction, a coating of bituminous compound has been used to make 
the structure water tight ; but he is not aware of roadways construct- 
ed of hydraulic or similar concrète treated with a bituminous compo- 
sition as above stated, in order to produce a nonslippery, elastic sur- 
face and to eliminate the wear of tlie concrète. 

He States that: 

"A roadway produced according to my invention above described will hâve 
the strength and rigidity of concrète (maklng it possible to lay it on the 
worst possible soil) and wlU hâve the good qualltles of a good bituminous 
pavement without Its slipperiness and great eost. It ean readlly be seen how 
the cost of such a pavement will be much smaller than the eost of any known 
bituminous pavement, as the amount of bitumen used Is very small and no 
plant is required for the production of the surface mixture, and so forth. 

"To practice my invention, I lay upon the subsoU four to six inches of con- 
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crête (and In some cases even less) produced In any suItabTe proportion. I 
spread over this concrète after the same has set hard (or at any time during 
the perlod of setting) a layer of one-quarter of an inch of suitable relatively 
pure bltumlnous compound or a mixture of this composition with an amounr, 
of fine sand or dust. This can be applled by any suitable means. After the 
application of the aforesaid bltumlnous coating, I spread over Its surface stone 
chips cold or bot, or sand, and allow thèse chips to either be ground In hy 
trafflc or forced in by roUers, tamps, or any other suitable means. In this 
manner I produce a pavement according to my Invention having the qualities 
abpve described." 

In the argument in this court the plaintiffs relied upon daims 2 and 
3, which read as follows: 

"2. A pavement composed of a relatively thlek layer of hydraulic concrète 
which forms the body of the pavement, sald layer having applled dlrectly to 
Its upper surface a relatively thin adheslve cushlonlng and seallng layer of 
bltumlnous cément wlth minerai matter embedded thereln. 

"3. A road pavement, comprlsing a rigld concrète base having a clean stone 
surface and a distinct surface layer of substantlally pure bitumen of approxl- 
mately one-elghth to one-quarter of an inch In thlckness firmly adherlng to 
sald clean stone surface, and sufliclent Inert granular materlal, to afCord a 
foothold for horses, embedded In the exposed face of sald surface layer." 

The invention involved in this appeal is a pavement intended for 
vehicular traffic on city streets and main traveled roadways generally. 
The pavement consists essentially of two parts, viz. a base of con- 
crète of such strength and rigidity as to be laid directly on the soil, and 
a surface layer of substantially pure bitumen of one-eighth to one- 
quarter of an inch in thickness, uniformly covering the surface of the 
concrète and firmly adhering to it throughout. To insure a perfect 
and uniform adhésion between the concrète and the surface layer, the 
upper face of the concrète must, in the language of the inventor who 
personally drafted the original spécification, be "a clean stone sur- 
face." 

The bitumen is applied hot in liquid form to the concrète, and, 
after it has been evenly spread over the surface, coarse sand or 
stone chips are rolled or otherwise forced into the bitumen while still 
soft enough for them to be firmly embedded in its upper surface; 
the purpose of their use being to afïord a suitable foothold for horses 
and sufficient tractive grip for the wheels of motor vehicles. 

In the argument in this court, stress was laid upon the fact that 
Schutte's alleged invention is a "combination," not merely because 
its varions factors unité in the production of the unitary resuit of an 
improved pavement, but also because the spécifie characteristics of 
each of the éléments of the combination directly affect, and contrib- 
ute to the successful working of, the other éléments of the combina- 
tion. 

And we are informed by counsel that prior to the invention of 
the appHcant a rigid concrète had never been successfully used in pave- 
ment construction except as a foundation between the soil and the 
pavement proper of brick, asphalt, wood, or other structural material. 
They say in their brief that : 

"Witbout Schutte's coating the concrète is short Uved, and of llttle value aa 
a roadway. Wlth It, as shown by the évidence, it produces a pavement eqnal, 



BARRETT CO. V. EWING 51.1 

if not superior to, the expensive asphalt paTements, and for a fraction ot 
their cost." 

In the court below, the plaintiffs' application was denied because of 
the Hubbell patent, No. 158,415. The application for that patent 
was filed on December 19, 1874, and it was granted on January 5, 1875. 
In liis spécification he stated; 

"My présent invention is an improvement upon the street pavement for 
which letter.s patent Ko. 115,475, dated May 30, 1871, were granted to me, and 
thfe nature of thls invention is a process whieh consists in saturating tlie 
concrète which forms tlie wearing surface of tlie pavement with a thin body 
or solution of liot pitch or bitumen, so as to more Brmly unité the particles 
of the concrète and prevent more efCectively the formation of dust from the 
concussion of horses' feet and action of the wheels of vehicles whlch tend to 
pnlverize and wear it." 

He also declared: 

"The concrète is composed chiefly of Rosendale or hydraulic cément, and 
to harden it most effectively is saturated with a solution of lime, though the 
lime, which is of itself one kind of cernent, may be omitted, but the hydraulic 
cernent should in ail cases be used to form the wearing surface. There are 
various Ijrauds of hydraulic cément, and I do not confine my invention to any 
one exciusively. The Rosendale or other suitable and economlcal cément 
should be used." 

And his claim was stated as follows : 

"The improved process of making the surface of my pavement, consisting of 
combining or slushing and saturating the concrète surface with hot bitumen or 
tar by absorption, after the hydraulic concrète is laid or set, substantially as 
descrlbed." 

The Hubbell pavement substantially consists of broken stone laid 
upon gravel or earth for a foundation, and bound together by cément 
and coal ashes or sand between the interstices of the stone, binding 
them together and forming a wearing surface immediately above the 
surface of the broken stone. 

In the Hubbell patent, we are told the cernent used was Rosendale 
cernent which in 1874 counsel say was the only cernent obtainable in 
the United States for road making, and that that was an entirely 
différent thing from Portland cément. The claims make no mention 
of Portland cément, although the spécification déclares that the inven- 
tion relates to pavements constructed from Portland cernent, stone, 
and sand. The plaintiff called as an expert a graduate from the School 
of Mines at Columbia University, who had had expérience as a Con- 
sulting engineer on cément and concrète work, and who for a num- 
ber of years had been inspector of asphalt and cément work for the 
District of Columbia. He testified that the first commercial pavements 
of Portland cément were laid about 1906, and that the first Portland 
cément factory was built in this country at Copley, Pa., in 1875. He 
also pointed out the différence between Portland cernent and Rosen- 
dale cément, declaring them to be totally différent, although he admit- 
ted that both are hydraulic céments. He testified that : 

"When Portland cernent sets in water, it sets to a hard stonellke material, 
while the natural or Rosendale cernent, such as was used in Hubbell's tlme, 

242 F.— 33 
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are set to chalkllke materlal, and they liarden very slowly. Thcy coiild not 
hâve been used for paving surfaces, nor couid a bituminous coatlng adhère to 
them on account of their chalklness." 

Portland cément was made 50 years before Hubbell, and, while it 
was expensive, it was not uhknown in this country at the time Hubbell 
made his application. 

And, while Hubbell refers to Rosendale cément, he did not confine 
himself to that, but declared : 

"There are varions brands of hydraullc cément, and I do not confine my 
invention to Einy one excluslvely. The Bosendale or other sultable and econom- 
Ical cernent should be used." 

This certainly is broad enough to include Portland cément which 
is a hydraulic cernent. They both operate in exactly the same way. 
It was well said by the District Judge that: 

"If an earlier patent set forth as an ingrédient In hls patented compound 
sugar, and a later patentée suggested granulated sugar, for a similar com- 
pound deslgned for the same purpose, it would be Impossible to dlscover in- 
vention, in the light of the known art I thlnk the analogy applicable to this 
case." 

When Hubbell's cément bas "well set," he déclares : 

"I slush Its surface wlth thln hot bitumen or pltch, and dust the surface 
of bitumen over with dry cernent, and roU and sweep It on the surface to 
adhère to the bitumen, and thus more effectlvely hold the partlcles of cément 
together and prevent them as far as practicable from forming dust." 

When Schutte's concrète has "set hard," he spreads upon it — 

"a layer of one-quarter of an Inch of sultable relatlvely pure bituminous 
composition, or a mixture of this composition wlth an amount of fine sand 
or dust. After the application of the aforesald bituminous coatlng, I spread 
over Its surface stone chips or sand and allow thèse chips to either be ground 
in by trafflc or forced in by rollers, tamps, or any other sultable means. In 
this manner I produce a pavement accordlng to my Invention." 

This court is of the opinion that Hubbell- anticipated Schutte, and 
that the bill was properly dismissed, 
Decree affirmed. 
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MILLER RUBBER CO. v. BEHREND et bL 
(Circuit Court of Appeals, Second Circuit February 28, 1917.) 

No. 151. 

1. Patents <@=328 — Invention— Dmign foe Tôt Baixoon. 

The Brucker design patent, No. 48,150, for a design for a toy balloon 
havlng tlie sbape and appearance of a watermelon, Jield void for lack of 
invention. 

2. Patents <g=285 — Infbinqement — Joindeb op Causes or Action. 

Under eqult.y rule 26 (201 Fed. v, 118 O. C. A. v), whicli permits a eom- 
plainant to join in one bill as many équitable causes of action as tie may 
liave against the défendant, a cause of action for infringement of a pat- 
ent and one for unfalr compétition may be joined, wtiere the necessary 
diversity of citizenship exists. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 445.] 

3. Teade-Maeks and Tbadk-Names <St=>70(l) — "Unfaib Compétition" — Sim- 

ILARITT OP GOODS. 

The essence of "unfair compétition" Is fraud, which is a question of 
fact, and it is sufficient to make out a case to show that the natural and 
probable resuit of defendant's conduct is to deceive ordinary purchasers, 
buying unUer ordinary conditions, into taking hls goods as those of com- 
plainant; but, while slmllarity is évidence from which an intention to de- 
ceive may be tnferred, similarity alone is not conclusive as a matter of 
law. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81. 

For other définitions, see Words and Phrases, Hrst and Second Séries, 
Unfair Compétition.] 

4. Teade-Miaeks and Tbade-Names "©=593(3) — Unfair Compétition. 

Both complainant and défendant made and sold toy balloons, which, 
when inflated, resembled a watermelon in shape and coloring; complain- 
ant being first in the fleld. Défendant sold only to jobbers and Whole- 
sale dealers. Eeld, ttuit défendant was not ehargeable with unfair com- 
pétition, because of the shape or coloring of Its balloons, those of both 
parties belng copies of another object in that respect, nor because, with- 
out defendant's knowledge, street venders in some cases exhibited one 
of complainant's balloons, but delivered to thelr customers those made 
by défendant 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 106.] 

5. Patents <S=3328 — Invention — Toy Bai-loon. 

The Brucker patent. No. 1,136,932, for a toy balloon, discloses Improve- 
nients in the valve mechanism, but such as requlred only mechanical 
skUl to devise, and is void for lack of invention. 

6. Patents <S=165 — Construction — Bepebence to Spécification. 

The claim in a patent is the measure of the Invention ; but the claims 
are to be construed in the light of the spécification, which nïay limit but 
cannot expand them. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Miller Rubber Company against Albert Behr- 
end and Joseph Rothschild, doing business as Behrend & Rothschild. 
Decree for défendants, and complainant appeals. Afïirmed. 

^=9For otber cases aee aame toplc & KEY-NUMBER In ail Key-Numbered DlgesU & Indexes 
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The plalntlff Is a corporation organized under thc laws of the state of 
Ohio. The défendants are dtlzens of the state of New York and réside in 
the city of New Xorli. The défendants are charged wlth the infringement of 
letters patent No. 1,136,932, issued on April 27, 1915, and of letters patent No. 
48,150, granted on November 16, 1915, both of which were issued to the 
plaintifC as assignée of Ferdinand F. Bruclîer. The first relates to a me- 
c-hanical patent. The second relates to a design patent. Défendants are 
also charged wlth unfair compétition in trade. Défendants deny the validity 
of both patents and rely on the prior art. It Is also alleged that the design 
patent is void, in that the clalm covers a device not provlded for in the statutes 
of the United States as oonstituting proper subject-matter of a patent for an 
omamental design. The District Judge dlsmlssed the bill. 

Otto Munk, of New York City (William F. Hall, of Washington, 
D. C, of counsel), for appellant. 

Philip C. Peck, of New York City, for appellees. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff is a manufacturer of toy 
balloons, its sales amounting to about $150,000 a year. It appears 
that there are many toy balloon manufacturera throughout the country, 
and that the aggregate sale of such balloons runs into a substantial 
sum of money. 

The balloons of the patent in suit are known as "watennelon bal- 
loons," because of the striped markings which bear a resemblance to 
the markings on watermelons, and because of their resemblance to 
watermelons as respects their shape. The balloon of the défendants is 
in shape claimed by them to represent a football, but it has dark blue 
stripings, which resemble the watermelon stripings nsed by the plaintiff 
on its balloons. The number of the balloons the défendants sold 
amounted to 100,000 or more a year. 

The défendants hâve introduced in évidence 12 patents, granted prior 
to the patents in suit, to show that the alleged inventions of the patents 
in suit had been known in this country before the plaintiff's supposed 
invention or discovery. The toy balloon art, as shown by the record, 
dates back to the year 1896. 

[ 1 ] In his spécification for the design patent, Brucker claims to hâve 
invented "a new, original, and ornamental design" for toy balloons ; 
référence being had to the accompanying drawing. The drawing has 
the shape of a watermelon, and the gênerai appearance of the striping 
to be found in watermelons. This court decided in Steffens v. Steiner, 
232 Fed. 862, 147 C. C. A. 56, that: 

"To sustain a design patent, the design must involve somethlng more than 
mère mechanical sklll. There must be invention." 

See, also, Strause v. William M. Crâne Co., 235 Fed. 126. 

And in Denton v. Fulda, 225 Fed. 537, 140 C. C. A. 521, the court 
declared that there is nothing novel in a design which copies something 
well known in life. The design in that case was of a butterfly. In 
this it is of a watermelon. The one is as lacking in novelty as the oth- 
er. There can be no pretense that making a balloon, or any other ob- 
ject, to look like a watermelon, involves invention. If we were to hold 
that it does, we should be compelled to include tlie whole catalogue of 
fruits and vegetables, and sustain a design for balloons made te 
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resemble a cucumber, a pumpkin, a cabbage, or a potato. To discrimi- 
nate in favor of one against the other would be an arbitrary act. The 
design patent, No. 48,150, is void for want of invention. 

This brings us in the same connection to consider the charge of un- 
fair compétition. In George Frost Co. v. Kora Co. (C. C.) 136 Fed. 
487, 489 (1904), Judge Coxe, sitting in the Circuit Court for the 
Southern District of New York, held that défendant in an inf ringement 
suit could not hâve affirmative relief therein for unfair compétition on 
the ground that it constituted a separate and distinct cause of action. 
This décision was affirmed without opinion by this court in 140 Fed. 
987, 71 C. C. A. 19. And this court in New Departure Mfg. Co. v. 
Sargent & Co., 127 Fed. 152, 62 C. C. A. 266 (1903), had declared, 
speaking through Judge Lacombe, that: 

"Of course, In this suit for infringement of a patent, we cannot Inqulre Into 
the apparently unfair devices in the way of get up, ornamentation, etc., by 
which it is suggested that défendants are seeking to deceive the public into a 
belief that thelr bells are those of the complainant." 

Counsel for défendants in their brief call attention to the above dé- 
cision, and say that the charges of unfair trade cannot be considered, 
and that the plaintiff must stand or fall upon the validity of his pat- 
ent. We do not doubt the correctness of the above décision. But the 
bill which unités thèse two causes of action was not objected to on that 
ground in the lower court. The Suprême Court of the United States 
has held in several cases that the objection that a bill is multifarious 
cannot be taken by a party in the appellate court. Oliver v. Piatt, 3 
How. 333, 11 L. Ed. 622 (1845); Barney v. Latham, 103 U. S. 205, 26 
L- Ed. 514 (1880). It was also declared in those cases that the court 
might take the objection, but that it would not do so unless it deemed 
such a course necessarj' or proper to assist in the due administration 
of justice. In the case now before us it may assist in the administration 
of justice as between thèse parties if we pass on the question of unfair 
compétition which is raised by the pleadings and decided by the court 
below. 

[2] There is however another and conclusive reason why this court 
should consider the question. This suit was commenced after the 
promulgation of the nevv rules in equity. Under rule 26 (201 Fed. v, 
118 C. C. A. v), it is provided that the plaintiff may join in one bill as 
many causes of action, cognizable in equity, as he may hâve against the 
défendant. That rule requires that, if there be more than one défend- 
ant, the liability must be one asserted against ail of the material 
défendants, or sufficient grounds must appear for uniting the causes 
of action in order to promote the convenient administration of justice. 
Under this rule, provided the diversity of citizenship exists, and it 
does exist in this case, we see no reason why the plaintiff was not en- 
titled to join in one bill its cause of action on the patent and its cause 
of action for unfair compétition. 

To establish the alleged unfair compétition, évidence was introduced 
of sales made by street fakirs in the city of New York. The fakirs 
exhibited the balloon of the plaintiff, and when the sale was made 
they gave a small balloon in an envelope, which turned out to be the 
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balloon of the défendant. The isolated instances of the transactions 
with the Street vendors was not in any manner brought home to the de- 
fendants. They sell only to wholesalers and jobbing houses, and are 
iiot to be held responsible for unscrupulous methods adopted by itinér- 
ant vendors to attract attention and sell their goods to the passing pub- 
lic, without a semblance of proof of knowledge of their practices 
brought to the attention of défendants. This testimony is of too flim- 
sy a character to support a charge against the défendants of unfair 
compétition. The gravamen of any unfair trade charge is fraud, and 
this testimony does not connect the défendants in any way with the 
vendors on the street. 

[3] Unfair compétition is a question of fact. Howe Scale Co. v. 
Wyckoff, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. Ed. 972. To make out 
a case it is sufficient to show that the natural and probable resuit of de- 
fendant's conduct will be to lead the public to purchase his goods in 
the belief that they are the goods of the plaintiiï. If the conduct would 
deceive the ordinary buyer, making his purchases under the ordinary 
conditions, it is unfair compétition. And the law is that a wrongful 
imitation for a fraudulent purpose will be enjoined. International Sil- 
ver Co. V. Rodgers Bros. Cutlery Co. (C. C.) 136 Fed. 1019; O'Grady 
V. McDonald, 72 N. J. Eq. 805, 66 Atl. 175 ; Keasbey v. Brooklyn 
Chemical Works, 142 N. Y. 467, 2>7 N. E. 476, 40 Am. St. Rep. 623. 
In 38 Cyc. 787, the law is correctly stated as follows: 

"Mère slmilarlty is not, as a matter of law, conclusive évidence of an In- 
tention to deceive. But such Intent may be inferred, as a matter of fact, from 
slmilarlty. Form, color, and gênerai appearance may be considered. The 
greater the number of points of slmilarlty, the stronger is the inference of an 
intentlonal imitation with intent to deceive." 

[4] The defendant's balloons are substantially the plaintiff's in ap- 
pearance, design and purpose. That the plaintiff cannot complain of 
the shape of the balloons of défendant cannot seriously be questioned. 
But whether the défendant should be permitted to stripe its balloons 
in a manner which is an obvious imitation of the plaintiff's, and which 
has no relation to the working or excellence of the balloon, is a différ- 
ent question, and not so easily answered. We think, however, that, as 
no one is entitled to a monopoly of a toy balloon made in imitation of 
a watermelon, the fact that one was the first to make and sell such a 
balloon as a novelty does not render its manufacture and sale by anoth- 
er unfair compétition, where there is no attempt to deceive purchasers 
as to origin of manufacture by imitation of dress, mark, or label, but 
the likeness is in the article itself, because both are copies of another 
article. That was the rule laid down by the Circuit Court of Appeals 
in the Third Circuit in an opinion which reviews the prior cases, and 
in which the article involved was a desk téléphone. Rice & Co. v. Red- 
lich Co., 202 Fed. 155, 122 C. C. A. 442, 44 L. R. A. (N. S.) 1057. See, 
also, Steiff v. Bing (D. C.) 215 Fed. 204, 208. It appears to us that the 
principle announced by that court is sound, and that it governs this case 
in the matter now under considération. The likeness complained of 
hère is the likeness in the watermelon itself — in the stripes of the wa- 
termelon, There is no évidence, therefore, to support the charge of un- 
fair comi>etition in trade. 
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[5] The question as to the validity of the mechanical patent remains 
to be considered. The alleged invention is stated in the spécification 
to relate to a toy balloon "which is inflated by blowing air through 
a mouthpiece and can be deflated at will by allowing the air to escape 
from the same." The spécification déclares that the principle object 
of the invention consists in applying to a balloon of the type described 
an improved form of valve mechanism for maintaining the air within 
the balloon when the latter is in its inflated condition, and also for 
controlling the escape of the air as the balloon is deflated, and that a 
further object consists in providing a détachable thimble-shaped cup 
or shell, adapted to be inserted and retained in the mouthpiece of the 
balloon, and having at its inner end a small check valve. 

The claims are two. Claim 1 reads as follows: 

"A toy balloon having a tubiilar neek or mouthpiece Intégral therewith, a 
conlcal cup-shaped member adapted to be inserted and retained in said neck, 
a self-closing valve formed in the inner end of said member, substantially as 
described." 

Claim 2 reads as follows: 

"A toy balloon having a tubular neck or mouthpiece, a cup-shaped member 
having inwardly tapering walls, said member being insertable in said neck- 
pieee, a self-closing valve at the inner closed end of said member, and a rein- 
forcing ring surrounding the outer end of said neck or mouthpiece, substan- 
tially as described." 

It may serve a good purpose to state thèse éléments separately as 
follows : 

Claim 1. 

(1) A tubular neck or mouthpiece intégral therewith. 

(2) A conical cup-shaped member adapted to be inserted and re- 
tained in said neck. 

(3) A self-closing valve formed in the inner end of said member. 

Claim 2. 

(1) A tubular neck or mouthpiece. 

(2) A cup-shaped member having inwardly tapering walls, said 
member being insertable in said neckpiece. 

(3) A self-closing valve at the inner closed end of said member. 

(4) A reinforcing ring surrounding the outer end of said neck or 
mouthpiece. 

In passing on this patent the District Judge expressed himself as 
follows : 

"I am Incllned to tliink that the Gregory patent antlcipated the patent in 
suit, but, v?hether it does or net, it is quite certain that, in the state of the 
art shown by the prier use and ail the prlor paper patents, what Brucker did 
did not amount to invention. It seems to me that he made what may be eall- 
ed an iniprovement of a charaeter which does not topple over into the field 
of Invention." 

It is undoubtedly true that the most important patent of the prior 
art is the Gregory patent, No. 1,008,641, which was issued to Thomas 
M. Gregory on November 14, 1911. The Gregory patent has: 

(1) A tubular neck or mouthpiece intégral with the hollow body. 

(2) A conical cup-shaped member. 

(3) A self-closing or "self-sealing" valve on the inner end. 
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And a comparison of the spécifications of the patent in suit and 
the Gregory patent shows how closely Brucker f ollowed Gregory : 



The Patent in Suit. 

"Tbe balloon comprises a hollow 
body B of tliin rubber of pure quality 
and extrême elastidty, wliich will per- 
mit of its beùig inflated and being ex- 
panded to many times its normal 
size." 

"It is 'provided with a tubular neek 
or mouthpiece C extending from one 
end. The outer end of tlie neckpiece 
C of the balloon Is provided wlth a 
reinforcing ring c' " 

"The valve mechanism which Is 
adapted to be inserted In the neck- 
piece O comprises a cup-shaped mem- 
ber 1, open at its outer end and hav- 
ing a small valve port 2 at its inner 
end adapted to be closed by a small 
eheck valve 3. * * * The walls of 
the cup-shaped member 1 taper in- 
wardly toward the inner end of the 
neck 0." 



"This form of valve mechanism 
tends to keep the walls of the mouth- 
piece e alwaya in a dlstended condi- 
tion." 



"The cup-shaped member 1 Is In- 
serted in the mouth-plece of the bal- 
loon and ceuïented therein." 



"The valve, after the balloon bas 
once been Inflated, is held closed by 
the pressure of the air wlthin, and in 
order to deflate the balloon It Is only 
necessary to squeeze the neck o near 
Its Inner end." 



The Gregory Patent. 

"The balloon comprises a hollow 
body A made of thin rubber of puriî 
quality and extrême elasticity which 
wlU permit the body to be inflated 
and expanded to many times its nor- 
mal diameter. 

"I provide body A wlth a relatively 
short tubular nipple 2 having an an- 
nular bead S at the mouth thereof— - 
both nipple and bead being of rubber 
and formfed Intégral with the wall 4 
of the balloon." 

"I add a valve member 5 which is 
self-seallng in efCect, and also particu- 
larly construct this valve member to 
co-operate with nipple 2 to permit 
radial expansion and longitudinal 
shortenlng thereof during Inflation. 
Thus valve member 5 comprises a flat 
tube of rubber whereln the flat sides 
are permanently in contact, except 
when forcibly separated by inserting 
an instrument of any kind therein, 
such as a toothpick or match, or when 
expanded into more or less elrcular 
form by attachment to a supporting 
wall such as a mouthpiece or nipple 
2 as in this case. That is to say, 
member 5 Is expanded and kept open 
at one end by niaklng a flxed or ho- 
mogeneous union with round nipple 
2, bead 3 being quite stiff enough to 
retain ai round shape, whereas the 
outer end of said tube is projeeted in- 
to the interior of hollow body A and 
renïains flat. Furthermore, member 5 
is thicker than body A and of a dif- 
férent grade of rubber, and an air- 
tlght union is effected between the 
parts by steps Involvlng the use of 
cément acid or other means." 

"When the balloon Is Inflated more 
or less, valve member 5 is sealed or 
held shut by the compressed air wlth- 
in the balloon said air pressing tlie 
flat sides of the tube together. * * * 

"As a toy this balloon has decided 
advantages over other known bal- 
loons on the market, being Inflatable 
and deflatable at the will of the oper- 
ator and having inhérent features to 
safeguard undue inflation and burst- 
ing. Moreover, the self-seallng valve 
will retain the balloon at any expand- 
ed diameter within the limita of safe- 
ty as herein provided for." 
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But the "self-sealing valve" of the Gregory patent is not the "im- 
proved form of valve mechanism of the patent in suit." The testi- 
mony shows that in order to deflate the balloon of the Gregory patent 
it was necessary to insert an instrument of some sort, such as a pencil 
or the like, into the tubular nipple or mouthpîece of the balloon. And 
the Gregory spécifications are silent on the subject of the déflation 
of the balloon. The spécifications allège that : 

"Two novel features enter into Hie invention, comprlsing, flrst, the infla- 
tion of tlie balloon and wlthdrawal and sliortening of the mouthpiece when 
suffleient or maximum inflation is attained; and, second, the self-sealing of 
the balloon during and after inflation." 

The objects of the patent in suit are defined as follows : 

"The principal object of the invention consists In applying to a balloon of 
this type an improved form of valve mechanism for m'aintalning the air with- 
in the balloon vv'hen the latter is In its inflated condition and also for con- 
trolling the escape of the air as the balloon is deflated. A further object con- 
sists in providing a détachable thiuible-shaped cup or shell adapted to be in- 
serted and retained in the mouthpiece of the balloon and having at its inner 
end a small check valve." 

Again the spécification states: 

"In both forms of the invention the valve, after the balloon bas once been 
inflated, is held closed by the pressure of the air within, and in order to de- 
flate the balloon it is only necessary to squeeze the neck c near its inner end, 
so as to slightly dislodge eithcr the valve S or ^ as the case may be. This 
form of valve mechanism tends to keep the walls of the mouthpiece c always 
in a distended condition." 

The testimony is — notwithstanding the silence of the Gregory spécifi- 
cations — that originally it was claimed for the Gregory balloons that 
they could be deflated by sqvieezing ; "but, when it was tried out, they 
found that it did not work properly, and now they explain how to use 
it by the use of an instrument to do that." This testimony cornes from 
a witness who is connected with the business of the défendant and who 
was called by the p'.aintifl:. Gregory originally thought his structure 
could be deflated by squeezing, but later found that this could not be 
donc. He had failed to solve that problem. The plaintiflf solved it. 

We therefore think that the court erred in holding that Gregory 
anticipated the patent in suit. It is true that neither Gregory nor 
Brucker included this function in express terms in their claims. 

[6] It is also true that the claims fix the extent of the protection 
furnished by a patent. The claim in the patent is the measure of the 
invention. National Enameling & Stamping Co. v. New England 
Enameling Co., 151 Fed. 19, 80 C. C. A. 485. The spécification, how- 
ever, may be ref erred to in construing the patent, and it is well under- 
stood that the claims are to be construed in the light of the spécifica- 
tion ; while the spécification is never available for the purpose of ex- 
panding a claim, although it may be referred to for the purpose of 
limiting it. We so held in Fowler & Wolfe Mfg. Co. v. McCrum- 
Howell Co., 215 Fed. 905, 909, 132 C. C. A. 143. This principle should 
be applied to the claims of the patent in suit. 

In claim 1 the patentée claims a self-closing valve "substantîally as 
described," and in claim 2 he claims a self-closing valve "substantially 



522 242 FEDERAL EEPOETEB 

as described." Then in the spécification he describes the valve as 
f ollows : 

"To allow tbe air to corne out wUen wished, tlie neck of the balloon at i, 
just above the end of tube B, Is squeezed wlth the valve Inslde between the 
thumb and flnger, and that end of the valve whlch Is closed wlU be made to 
open and allow the air to be forced out by the contractile force of the rubber 
balloon." 

In Figure 1 as described we hâve a stiff, rigid, celluloid or papier- 
maché neck inserted in the rubber orifice of the balloon. This termi- 
nâtes in S, which is shown at large in Figure 5. This end of the in- 
flating apparatus as shown in Figure 5 is ail of rubber. The essential 
facts about this mechanism are that 3 of Figure S is a gâte or flap 
valve, and that both this gâte and its immediately surrounding parts are 
of rubber and therefore compressible. 

The modification shown in Figure 4 is what the patentée calls a tack 
valve. It can be seen that this apparatus has a certain amount of 
play between the stopper, shown as a crossbar inside the tube 1, and 
the mushroom like extension numbered 4. The air being blown through 
at 4- compresses the stopper against the conical interior of the tube; 
pressure on 4 lets air escape around the edges, while pressure on the 
other model opens partially the gâte S. 

But, even if the self-closing valve of the claims be read in the light 
of the description in the spécification, we do not think the patent can 
be sustained. What the patentée did, in view of the prior use and ail 
the prior patents, did not amount to invention. Nothing but mechan- 
ical skill was needed to make the simple changes the patentée made 
over the prior art. 

Decree affirmed. 
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SCHRADE V. CAMILLUS CUTLERY CO. et aL 

(District Court, N. D. New York. May 29, 1917.) 

1. Patents ®=>271, 310(1) — Infringement — Actions — Pleading. 

The pleadings In an action, whether In equlty or at law, should be so 
plain, spedflc, definite, and certain tbat the court may know, on Inspec- 
tion thereof, whether the suit is for infringement of letters patent or 
merely for danïages for the breach of a contract relating to such patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 414-416, 50T- 
514, 519.] 

2. Pleading <g=s54 — Référence from One Cause of Action to Anothek. 

Whlle the allégations of one cause of action may be made a part of 
other causes of action without repeatlng them, they must be specifically 
referred to and stated to be made a part of soich causes of action, as 
though fuUy set out therein. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. § 118.] 

3. Patents (S=»191 — Rights of Patentées. 

A patent gives to the patentée and bis assignées the exclusive rlght to 
make, use, and vend the patented article or thlng. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 268.] 

4. Patents <©=256 — Infeisgement — Effect of License. 

A licensee has the rlght to do the spécifie thing hls license says he may 
do by way of nlaklng, using, and vending, and the licensee may infrlnge 
the patent, if he goes beyond the granted privilège. 

5. Patents <S=>310(1) — Infringement of Licensee — ^Pleading. 

In a patentee's suit against a licensee with llmited rights for infringe- 
ment, it is proper to allège the patent, the license, the extent and limita- 
tions of the license, and the doing of acts constituting infringement not 
warranted or authorized by the license, and that by dolng such, acts the 
patent is Infrlnged ; but It should be made clear that infringement of the 
patent and of the patentee's rights thereunder are clalmed and relied on. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-514, 519.] 

6. Patents ®=3310(1) — Infringement by Licensee — Pleading. 

In a suit for infringement against a licensee, who was granted only 
the rlght to use the machine, and who agreed that he would not violate 
or infrlnge the patent, the blll of com'plaint alleged as a second cause of 
action that défendants had set up and used infringing machines in the 
same factory in which the llcensed machine was used, and had caused 
the work done by such Infringing machines to be mixed and confused 
with that done by the leased machine, and had not reported correctly 
the work done by the patented mechanism, and had dlverted work from 
the llcensed machine to the infringing machines, to plaintifC's damage in 
an amount which he was unable to state, but prayed a discovery thereof, 
and that plaintiff had requested a verifled statement of the amount of 
work done on the licensed machine, but that défendants had neglected 
and refused to fumlsh it. As a third cause of action it alleged that de- 
fendants, in violation of the license, had assisted designing i)ersons in 
an opportunty to examine and copy the leased machine, for the purpose of 
making infringing machines for défendants" use, and had alded and 
abetted others in making and selling the infringing machines, and that 
such acts were not only in violation of the agreement, but In violation 
of plaintiff's rights by aiding and inducing others to infrlnge the patent. 
Held that, if it was intended, as clalmed, to plead three causes of action 
for infringement because the rule of damages mlght dififer as to each, such 
causes of action were incomplète, defective, and equlvocal, as each cause 

^=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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of action should be complète In Itself, with approprlate allégations as 
to damages for ttie Infringentent, and there shouM be no clalm for dam- 
ages for a breach of the agreement aslde from the infringement. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 507-514, 519.] 

In Equity. Bill by George Schrade against the Camillus Cutlery 
Company and others. On motion to dismiss certain causes of action. 
Motion granted conditionally. 

This is a motion by défendants to dismiss the second and third al- 
légea causes of action, set forth in the bill of complaint, on the ground 
that, as complainant and défendants are and are alleged to be citizens 
of the State of New York and such causes of action are for mère 
breaches of contract, this court has no jurisdiction thereof. 

A. Bell Malcomson, of New York City, for plaintiff. 
McGowan & Stolz, of Syracuse, N. Y. (Benj. Stolz, of Syracuse, N. 
Y., of counsel), for défendants. 

RAY, District Judge. [1] The pleadings in an action, whether in 
equity or at law, should be so plain, spécifie, definite, and certain that 
the court may know on inspection thereof whether the suit is for in- 
fringement of letters patent, or merely to recover damages for the 
breach of a contract relating to such patent. 

[2] This bill of complaint contains three alleged causes of action, 
but the second and third causes of action are incomplète and defective, 
in that of theraselves they allège no cause of action whatever, unless 
we read into them parts of the first cause of action. They make no 
référence to the first cause of action, and do not state that any of the 
allégations of such first cause of action, specifying them, are made a 
part of the second and third causes of action as thotigh fully set out 
therein. This may be done without repeating the allégations of the 
first cause of action, if the allégations of the prior causes of action are 
specifically referred to and stated to be made a part of the second and 
third causes of action, as though fully set out therein. This defect may 
be cured in this case by suitable amendments. But the motion goes 
f urther than this, and claims that the second and third causes of action 
on their face are merely for damages for a breach of agreement or 
contract relating to such contract while t!ie first cause of action is to 
enjoin alleged infringement of the patent. 

[3-5] United States letters patent gives to the patentée and his as- 
signées the exclusive right to make, use, and vend the patented article 
or thing. A licensee has the right to do the spécifie thing his license 
says he may do by way of making, using, and vending. Such licensee 
may infringe the patent, if he goes beyond his granted privilèges, and 
hence it is proper, in alleging infringement of a patent by a licensee 
(with limited rights), to allège the patent, the license, and the extent 
and limitations of such license, and the doing of acts constituting in- 
fringement, not warranted or authorized by such license, and that by 
doing such acts the patent is infringed. However, it should be made 
clear that infringement of the patent and of tlie patentee's rights there- 
under are claimed and relied on. 
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The paragraphs of the bill of complaint numbered I and II set out 
the résidence and citizenship of the parties. Paragraph III reads as 
f ollows : 

"That this action Is brought to restraln the Infringement of letters patent 
of the United States granted to the plaintlff and for violation of the plain- 
tifï's rights under sald letters patent contalned in agreementa wlth relation 
thereto entered into by défendants and an accountlng and recovery of dam- 
ages arislng from said infringement and such violation of agreements." 

The paragraphs numbered IV to X, inclusive, set out the patent in 
suit, and an agreement (Exhibit A) which leases to and licenses the de- 
fendant to use one spécifie machine and no more, the licensee to do 
certain things and render certain accounts, and also charges infringe- 
ment by défendants, in that they hâve made and used and are still us- 
ing other machines than the one mentioned in Exhibit A and leasert 
thereby. 

Paragraphs XI and XII read as foUows : 

"XI. As a second and separate cause of action, that the détendants hâve 
jolntly and callusively made, set up, and used two of the aforesaid infring- 
ing machines in the same factory in which is used the machine of plalntifC, 
liceiiscd for use and leas^d, under the terms of the agreement (Exhibit A), 
and as plaintltï ia informed and believes hâve eaused the work done by sald 
infringing machines to he mlxed and confused wlth work done by said leased 
nïachiue, and hâve not reported correctly the work doue by the patented 
mechaulsm of the leased machine, and hâve collusively and wrongfully di- 
verted work from said llcensed machine mentioned in Exhibit A to the afore- 
said infringing machines, to the injury and damage of plaintlff, but to just 
what amount plaintlff is unable to state, but prays a discovery thercof. 

•'XII. That plaintlff bas requested in wrltlng that the défendants furnish 
him' with a verified statement of the amount of work done by défendants on 
the machine licensed and leased to them, in accordance with the provisions 
of the agreement (Exhibit A), but défendants bave neglected and refnsed to 
furnish him with such verified statement." 

Paragraphs XIII and XIV read as foUows : 

"XIII. As a third cause of action plaintlff allèges on information and bellef 
that défendants, in violation of thelr agreement (Exhibit A), bave aiïorded 
and assisted deslgnlng persons in an opportunity to examine and copy the 
machine leased to them' under the agreement (Eixhibit A), for the purpose of 
making infringing machines for défendants' use containing the patented 
mechanism of the said leased machine, and bave aided and abetted others 
in nmklng, offerlng, and selUng such infringing machines to persons uslng 
plaintiff's patented machines under llcense from him and other prospective 
llcensees of plaintlff, and contrlbuted to such other infringements. 

"XIV. That the said last reclted acts of défendants bave been not only in 
violation of their agreement with plaintlff, but in violation of plaintiff's 
rights by abettlng, aiding, and inducing others to Infringe and vlolate plain- 
tiff's exclusive rights under hls sald letters patent, greatly to the damage of 
plaintif?, amounting to the sum of at least $10,000, as plaintlff is informed and 
believes." 

The agreement, Exhibit A, made a part of the bill of complaint, 
makes the compensation for the use of the licensed machine dépendent 
on the eamings of such machine and the rendering of a proper and 
honest account thereof. The diversion of work from such licensed ma- 
chine to other and to infringing machines is a violation of the défend- 
ants' contractual obligations, as is the failure to render an account as 
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required by the agreement. The license agreement referred to con- 
tains the following: 

"The lessee agrées that he wlll not In any way violate or infrlnge or con- 
test the valldlty ot the îetters pateat, or patents which nïay be granted under 
whlch he Is bereby Ucensed, or the sufflclency of tbeir spécifications or the 
validity of the title of the lessor to sald patent" 

And also this : 

"The following are also agreed to by the parties as conditions of thls lease 
and license: (a) That the power conveyed by this lease and license is only 
the right to use the sald machine, and not the light to make or sell any ma- 
chine embodylng the inventions as aforesaid, or any of them." 

[6] On the hearing of this motion to strike out the second and third 
alleged défenses, the complainant insisted that it was not intended to 
set up a cause of action to recover damages for a breach of the agree- 
ment referred to, but three causes of action for infringement of the 
patent, and that three causes of action were set up, as the rule of dam- 
ages might differ as to each, and that in the pleading the one infringe- 
ment of the patent and the facts showing the proper rule of damages 
appHcable under the facts stated should not be confounded with the 
facts applicable to the others. 

Assuming this to hâve been and to be the intent of the pleader, each 
cause of action should be complète in itself, with appropriate alléga- 
tions as to damages for the infringement charged, and there should be 
no claim for damages for a breach of the agreement aside from the in- 
fringement of the patent. No reason is discovered why the whole mat- 
ter might not hâve been alleged in one cause of action, as the acts of 
infringement seem to hâve formed one continuous and connected sé- 
ries of acts. However, this may not be so in f act. 

The third cause of action seems to indicate a charge that défendants 
hâve given to other and third persons access and an opportunity to ex- 
amine the leased machine for the purpose of copying same and making 
infringing machines, and hâve aided and abetted such other persons in 
making, ofifering for sale, and selling such infringing machines to oth- 
ers, who are using complainant's patented machines under a license 
from complainant, and also to prospective licensees of complainant, and 
by such acts hâve been guilty of contributory infringement. Thèse acts 
are alleged to hâve been done in violation of the written agreement, 
as well as in violation of the complainant's rights secured by the Ietters 
patent. This third alleged cause of action as a whole seems to be in- 
tended as a charge of infringement in the mode pointed out. But both 
the second and third causes of action, as stated, are incomplète, defec- 
tive, and equivocal in the respects stated. 

The second and third causes of action are stricken out, uniess, on 
payment of $10 costs of this motion, the complainant within ten days 
amends same, so as to make them complète, and more spécifie and defi- 
nite and certain, and such as to show a cause of action for infringe- 
ment, and not one for mère breach of contract. 

The défendant has the right to know what the charge is that he is. 
called upon to meet. 
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EOSASCO V. THOMPSON et al 
(District Court, S. D. Alabama. May 4^ 1917.) 

1. ADMIEALTT <S=>47 — PbOCESS— FOKEIGN Attachment. 

Admlralty rule 2 (29 Sup. Ct. xxxlx) provides that In a suit In personam 
the mesne procees may be by a simple warrant o£ arrest in the nature of a 
capias, or by warrant of arrest with a clause dlreeting, should the de- 
fendant not be found, the attachment of hls goods and chattels to the 
amount sued for. Rule 47 (29 Sup. Ct. xllv) abolishes inTprlsonment for 
debt on process issued out of admiralty courts, where by the laws of the 
State imprlsonment for debt Is alwlished. Eeld, that the writ of attach- 
ment was a well-recognized process long before the rules were adopted, 
and the authority for its Issuance does not dépend upon the rules, and 
rule 2 does not abolish such wrlt In those cases where, by reason of the 
abolishment of Imprisonment for debt, there can be no warrant of arrest. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 396-403.] 

2. Admiraltt <S=547 — Process— Fokeign Attachment. 

A District Court, having admiralty durisdlction conferred upon it, bas 
power to issue a wrlt of attachment in a suit in personam, though it has 
adopted no rule as to such writ. 
[Ed. "Note.— For other cases, see Admlralty, Cent. Dlg. §§ 396-403.] 

In Admiralty. Libel in personam by one Rosasco against S. K. 
Thompson and others. On suggestion by Palmer Pillans, as amicus 
curiae, tliat tlie attachment should be discharged. Writ sustained. 

Harry T. Smith & Cafifey, of Mobile, Ala., for libelant. 
Palmer Pillans, of Mobile, Ala., amicus curiœ. 

ERVIN, District Judge. This was a libel in personam, filed by 
Rosasco against Thompson et al., alleging that the défendants were ail 
nonresidents, for the breach of a charter party by Thompson et al. 
The prayer asks to hâve process in due form of law, according to 
the practice of this court in cases of admiralty and maritime juris- 
diction, against the défendants, naming them, and, if they cannot 
be found, that an attachment may issue against their goods and chat- 
tels, and for relief. 

Libelants moved for and were granted an attachment by the court, 
and now comes Palmer Pillans, as amicus curias, and suggests that the 
writ of attachment was improvidently issued and should be withdrawn, 
and the vesael seized under said attachment should be discharged from 
the seizure, because the only provision in the admiralty for a writ 
of this sort, like a writ of foreign attachment at the common law, 
is contained in the second admiralty rule, and there is provided only 
as a subordinate clause forming a part of a writ which is primarily 
a warrant of arrest of the person of the défendant, and no process or 
warrant for the arrest of the défendant can now be had, for that im- 
prisonment for debt has been abolished by the Constitution of the 
State of Alabama. The matter was argued at length and submitted to 
the court for its ruling. 

[1] The real question for considération is whether or not the 
Suprême Court, in adopting the admiralty rules, so worded rule 2 

®=>For other cases see same topic & KET-NUMBBR In aïl Key-Numbered Dlgest» & Indexes 
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(29 Sup. Ct. xxxix) as to deprive the admiralty court of the power 
to issue attachments against nonresidents ? Rule 2 reads as follows : 

"In Suit» in Personwm, Nature of. — In sults in personam, the mesne process 
may be by a simple warrant of arrest ot the person of the défendant In the 
nature of a capias or by a warrant of arrest of the person of the défendant 
with a clause therein that If he cannot be found, to attaeh hls goods and chat- 
tels to the amount sued for; or If such property cannot be found, to attaeh 
his crédits and effects to the amount sued for in the hands of the gamishees 
named therein; or by a simple monitlon in the nature of a summons to appear 
and answer to the suit, as the libelant shall in liis llbel or infonnlation pray 
for or elect." 

This question was presented and ruied on in a very short opinion 
by my predecessor, Judge Toulmin, in the case of Chiesa v. Conover 
(D. C.) 36 Fed. 334, where he says: 

"The only authority for the attachaient of the property of the défendant In 
a suit in personam is found in rule 2 of the rules of practlce, which provides 
that the mesne process may be by a warrant of arrest of the person of the 
défendant, and, if he cannot be found, for an attachment of his goods and 
chattels. The attachment of the vessel Is not authorized except where the 
défendant cannot be found, and then, where the warrant of arrest is author- 
ized under the law of the state where Issued, It should be in the alternative; 
that is to say, it should direct, flrst, the arrest of the person of the défendant, 
and, if he cannot be found, then the attachment of the property. My opinion, 
therefore, Is that the writ of attachmtent can be had only where a warrant of 
arrest of the person of the défendant Is authorized. Such attachment can 
only issue where such warrant can issue, and be executed only where the 
warrant of arrest cannot be executed, because the défendant cannot be found. 
As a warrant of arrest of the person of the défendant is unauthorized and 
illégal under the law of this state, so is a wrlt of attachment, which is dé- 
pendent on such warrant of arrest. In other words, as the right to the writ 
of attachment is dépendent on the right to imprison for debt, and as by law 
imprlsonment for debt is abollshed In this state, it must follow that the writ 
of attachment in tliis case is without authority of law, and should be vacated, 
and it Is so ordered." 

I approach the discussion of this question with a great deal of hés- 
itation, because of the great admiration I felt for Judge Toulmin, and 
ray récognition of his great learning and his length of service upon 
the bench ; but I f eel that I should not be controUed by any admira- 
tion or respect I may hâve for him in making my ruHng, but only by 
the reasons he may give for such ruling. I differ with Judge Toulmin 
in the very statement of the proposition. He says the only authority 
for the attachment of the property of the défendant in a suit in per- 
sonam is found in rule 2 of the rules of practice. The writ of attach- 
ment in an admiralty court was a well-recognized process long before 
the rules of practice were adopted by the Suprême Court. In the case 
of Manro v. Almeida, 10 Wheat. 489, 6 L. Ed. 369, the Suprême Court 
says : 

"The prayer of the libel contemplâtes two purposes: First, to compel ap- 
pearances: second, to eondemn for satisfaction. Now, although the latter may 
be only incidental, and not the primary object of the attachment, yet. If it be 
légal for the purpose of compelling appearance, the demand for the one pur- 
pose was no ground for refusing It for| the other. * • • It is a mistalce to 
consider the use of this process In thé admiralty as borrowed from, or in 
imitation of, the foreign attaclunent under the custom of London. Its orlgin 
Is to 1)0 found in the remotest history, as well of the civil as the common law." 
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In Atkins v. Fibre Disintegrating Company, 18 Wall. 303, 21 L. 
Ed. 841, the Suprême Court again says: 

"The use of the process of attachment in civil causes of maritÙBte jurisdlc- 
tion by courts of admiralty, as in the case before us, has prevailed during a 
period extending as far back as the authentic history of those tribunals can be 
traced. 'Its origin is to be found in the remotest history of the civil as well 
aa of the coiomon law.' " 

See Bremena v. Card (D. C.) 38 Fed. 144. 

The writ of attachment against nonresidents, therefore, being a well- 
recognized process in the admiralty courts, of ancient custom and fre- 
quently used, the question for détermination is: Was the Suprême 
Court authorized and has it in fact abolished its use by rule 2, except 
in conjunction with a warrant for the arrest of the défendant? 

The act of August 23, 1842, in section 6 (5 Stat. at Large, p. 518, c. 
188 [Comp. St. 1916, § 1543]) provides: 

"That the Suprême Court [of the United States] shall hâve full power and 
authority, from tlme to tlmte, to prescribe and regulate, and alter, the forms 
of writs and other process to be used and issued in the District and Circuit 
Courts of the United States, and the forms and modes of framing and filing 
libels," pleas, "answers and other proceedings * * * in suits at common 
law or in admiralty and in equity pending in the sald court*" 

It will be noticed in the first place that the authority and directions 
are to prescribe and regulate, and alter, the forms of writs and other 
process to be used and the modes of framing and filing the various 
pleadings. It is possibly true that this authority would authorize the 
Suprême Court to abolish recognized writs, provided this was ex- 
pressly done by them; but certainly, in the absence of an express 
provision so declaring, we should not infer that because the Suprême 
Court, in enumerating the various processes which might be issued 
from the admiralty court, coupled a writ of arrest of the défendants 
with a writ of foreign attachment against his goods, that it was the 
intention of the Suprême Court to abolish the writ of foreign attach- 
ment if the writ of arrest of the person could not be executed. Rule 
2, it will be noticed, does not undertake to abolish the writ of foreign 
attachment. On the contrary, the rule expressly recognizes it. It 
says: 

"In suits in personam, the mesne process may be by a simple vsrarrant of 
arrest of the person of the défendant in tlie nature of a capias, or by warrant 
of arrest of the person of the défendant with a clause therein that if he can- 
not be found, to attach his goods and chattels to the amount sued for." 

Now certainly the courts should not consider this référence to a 
writ of foreign attachment coupled with a capias against the défend- 
ant into a déclaration by the Suprême Court that no foreign attach- 
ment should be issued if the capias was rendered unlawful by the laws 
of the State abolishing arrest for debt. We should be slow to hold that 
the Suprême Court intended to abolish such a well-recognized writ, or 
to forbid its use by the admiralty courts merely because, in a directory 
rule referring to the various writs which might be issued by the ad- 
miralty court, it has coupled this writ with a capias. When this rule 
was written, the Suprême Court recognized the writ of foreign attach- 
242 F.— 34, 
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ment, and they aiso recognized the capias, and merely for the sake of 
convenience they coupled thèse two together in the language they used, 
without any thought, so far as I can see, of providing that the attach- 
ment should not be issued unless the capias might also be executed. I 
cannot bring myself to the conclusion that the Suprême Court ever 
meant by this coupling of thèse two writs in this rule to forbid the use 
of the attachment, unless the capias could be executed. I cannot bring 
myself to conclude that they ever contemplated at any time an abolition 
of the writ of attachment. 

Not only is this true, but until the Suprême Court has expressly 
abolished the writ of attachment, or has expressly provided that it 
could only be used as a part of a capias, and in the event the capias 
could not be used then the attachment should not be executed, my con- 
clusion would be that the admiralty court, whether there were or were 
not a rule of such court authorizing the writ, would be authorized to 
issue a writ of nonresident attachment. Judge Lowell, in Louisiana 
Ins. Co. V. Nickerson, 15 Fed. Cas. 967, says: 

"The only question, therefore, is whether the Suprême Court, by glvlng au- 
thority to begln ail Personal actions by warrant to arrest, or an alternative 
to attach goods, etc., if the défendant cannot be found, Intended to say that In 
cases where arrest was illégal, and so the défendant could not be found for 
any useful purpose of arrest, there should be no attachment. I think not If 
this be the law, there is now no mode of obtalnlng security in a Personal ac- 
tion, unless the debtor is not found. This may be in accordance with the law 
in some of the States, but it has never been so in New Sngland. Such a con- 
struction would leave • • * a corporation défendant unprovided for in 
any event ; for such person can never be arrested." 

I agrée with what Judge Lowell hère says. It is true that he then 
proceeds to show that there was in this court a rule authorizing the 
writ of attachment to be issued, and he recognizes this rule and orders 
the attachment issued. He also calls attention to the fact that in the 
case of Atkins v. Fibre Disintegrating Company, Fed. Cas. No. 602, 
such attachment appears to hâve been issued. The ruling of the Su- 
prême Court on appeal of that case has heretofore been referred to. 
I understand that, in addition to the rule referred to by Judge Lowell, 
most of the districts hâve a similar rule also ; but there is no such rule 
hère. 

[2] Now, if the construction of rule 2 of the Suprême Court con- 
tended for is correct, then the admiralty courts hâve no authority to 
pass rules on this subject, because they will be in conflict with the 
rule of the Suprême Court. If, however, the rule of the Suprême 
Court leaves the admiralty courts authority to make rules on this sub- 
ject, then this court has the right to issue this writ, whether there is 
a rule on the subject or not, because, the writ being one well recognized 
in the admiralty jurisdiction, the court, having admiralty jurisdiction 
conf erred upon it, has also conf erred upon it the power to issue the writ, 
whether it makes a rule on that subject or not. It seems that in many of 
the districts such writs are issued, either by rule or without, as shown 
by the following authorities : In re Devoe Mfg. Co., 108 U. S. 401, 2 
Sup. Ct. 894, 27 h. Ed. 764 (N. J., 1883) ; Workman v. New York City, 
179 U. S. 552, 573, 21 Sup. Ct. 212, 45 L. Ed. 314 (N. Y.); Robins Dry 
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Dock Co. V. Chesbrough, 216 Fed. 121, 132 C. C. A. 365 (C. C. A., Ist 
Circuit, N. Y., 1914) ; In re Louisville Packet Co. (D. C.) 223 Fed. 18o, 
187 (Ky., 1915); Clarke v. New Jersey Steam Navigation Ce, Fed. 
Cas. No. 2,859 (C. C, R. I., 1841); Pouppirt v. Elder-Dempster Ship- 
ping (D. C.) 122 Fed. 983, 988 (E. D. Va., 1903); The Alpena (D. C.) 
7 Fed. 361, 363 (E. D. Mich., 1881); The L. B. X. (D. C.) 88 Fed. 290, 
293 (W. D. Mo., 1888) ; Cushing v. Laird, Fed. Cas. No. 3508 (S. D. 
N. Y., 1848); Trask v. Pelletier, Fed. Cas. No. 14,146; Stonecutter 
Company v. Sears (C. C.) 9 Fed. 8, 10; Bouysson v. Miller, Fed. Cas. 
No. 1,709 (D. C. S. C, 1802) ; Louisiana Ins. Co. v. Nickerson, Fed. 
Cas. No. 8,539 (D. C, Mass., 1874). 

Not only is this true, but when we corne to study rule 2, which was 
enacted in 1844, it provided for the issuance of a writ of capias with 
a clause therein authorizing the attachment of the defendant's goods, 
if he be not found. At this time there was no provision in thèse rules 
abolishing imprisonment for debt. Then later, in 1850, the court adds 
the paragraph to rule 47 (29 Sup. Ct. xliv) by which provision is made 
that imprisonment for debt on process issuing out of admiralty courts 
is abolished in ail cases where by the laws of the state in which the 
court is imprisonment for debt has been or shall be hereafter abolished. 
This certainly shows that the court never intended to prohibit the issu- 
ance of the writ oî attachment, or to abolish its use. By the rule of 
1850 it abolishes only that portion of rule 2 which authorized the writ 
of capias. 

I am therefore of the opinion that this court has the authority to is- 
sue the writ of nonresident attachment, and therefore that its issuance 
in this case was not improvident, but that such writ was properly is- 
sued. 
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(District Court, S. D. Alabama. Mlay 19, 1917.) 

1. CotmTS ®=»289 — Ovebpayment of Fbeight Ohaeqes— Actions to Recoveb 

JUBISDICTION. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 9, 24 Stat 382 
(Coinp. St. 1916, § 8573), providing that any i)erson danïaged by any eoni- 
mon carrier subject thereto may bring suit for damages in any District or 
Circuit Court of the United States of compétent jurisdiction, a fédéral 
District Court had jurisdiction of an action by one carrier against anoth- 
er, which liad demanded and been. paid a portion of the freight on Inter- 
state shipments to which It was not entitled under the tarlffs filed with 
the Interstate Comnïei-co Commission. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 830.] 

2.CAEEIBRa ©=3202 OVERPAYMENT OF CnAEGES— ACTIONS TO RECOVEE RiGHT 

O» Action. 

Interstate Commerce Act, § 6 (Oomp. St. 1916, § 8569), prohlblts any 
carrier from charging, demanding, collecting, or receivlng any greater, 
less, or différent compensation for the transportation of passengers or 
property between points named in the tarifïs filed thereunder than the 
rate specifled in such tariff. Section 8 (Comp. St. 1916, i 8572) provides 
that any common carrier, doing anything prohibited thereby, shall be 
liable to the persons injured for the full amount of damages sustained. 

(g;::;»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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Section 9 authorizes any person, damaged by any carrier snbjeet thereto, 
to sue for the recovery of the damages in any United States District or 
Circuit Court. Plaintiff and défendant liad a joint tariff provlding a 
throughi rate for shipments of lum'ber origiiiating on defendaiit's Une, bxit 
providing no through rate permltting fiuch shipments to be stopped at tbe 
Junction point and therë dressed and then forwarded. On lumber so ship- 
ped défendant collected from the original shipper the local rate to the 
.l'unctlon point, but demanded and reeeived from plaintiff a portion of the 
freight fronï such junction point to destination ; the rate in force on such 
shipments being the same from the junction point as from the point of 
origin on defendant's Une. Ileld, tliat plaintiff was entltled to sue for 
the payments so made, though they were voluntary, and though in making 
such paym'ents both plaintiff and défendant were guilty of an unlawfui 
act, as plaintiff was damaged by such paymeut, and the statute Is not lim- 
Ited to the régulation of contracta l)etween shipper and carrier. 
[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 906-915.] 

At L,aw. Action by the Mobile & Ohio Railroad Company against 
the Washington & Choctaw Railway Company. On demurrers to 
complaint. Demurrers overruled. 

Sidney Prince, of Mobile, Ala., for plaintifï. 

Harry T. Smith & Caffey, of Mobile, Ala., for défendant 

ERVIN, District Judge. This was an action brought by the Mobile 
& Ohio Railroad Company against the Washington & Choctaw Rail- 
way Company to recover money which had been paid by plaintiff to 
défendant on a claim by défendant that it was entitled to a division of 
the freight on certain lumber shipments, which originated on the road 
of the Washington & Choctaw Company, and were delivered by it to 
the Mobile & Ohio Railroad Company, and transported by said Com- 
pany over its lines. 

The facts averred in the complaint are that both plaintiff and de- 
fendant were common carriers under the jurisdiction of the Inter- 
state Commerce Commission, and that certain carloads of lumber 
were transported over defendant's line and delivered to plaintiff, who 
then transported same over its lines to point of destination, and that at 
the time of the transportation of this lumber there were in effect, pub- 
lished and filed, certain joint tariffs and suppléments providing for 
and covering through movements of lumber from points on defendant's 
railway to destinations over plaintiff's lines; that there was not in 
effect at this time, or at the time of the payment of the demand sued 
for, any joint tariff between plaintiff and défendant which provided a 
through rate, permitting a shipment originattng on defendant's line 
to be stopped at Yellow Fine, and there dressed and then forwarded 
over plaintiff's line to point of destination; that there was a blanket 
rate in force on such shipments, which made the charge the same from 
point of origin on defendant's line to destination, as from Yellow 
Fine ; ' that the lumber was transported by défendant over its line 
to Yellow Fine and there stopped and dressed, and then forwarded 
over plaintiff's line to destination; that défendant collected from the 
original shipper the local rate for said lumber from point of origin 
to Yellow Fine; that défendant presented various bills to plaintiff, 
claiming some 31/2 cents par 100 pounds out of the freight that had 
been collected by plaintiff for the transportation of said lumber by 
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défendant from point of origin to Yellow Pine, which bills were paid 
by plaintiff to défendant without any knowledge by plaintifï that dé- 
fendant had collected from the shippers the freight from point of 
origin to Yellow Pine ; that défendant was not entitled to any division 
of the freight collected by plaintiff for the transportation of this lum- 
ber ; that demand had been made by plaintiff of défendant for repay- 
ment of this money, which demand was refused. 

The act to regulate commerce provides, among other things: 

"Sec. 6. No carrier, unless otherwise provided by this act, shall engage or 
participate in the transportation of passengers or property, as defined In 
this act, unless the rates, tares, and charges upon which the same are trans- 
fjorted by said carrier hâve been filed and published in accordance with the 
provisions of this act; nor shall any carrier charge or demand or coUect 
or receive a greater or less or différent compensation for such transportation 
of passengers or property, or for any service in connection therewith, be- 
tween the points named in such tariffs than the rates, tares, and charges 
which are specified in the tarife filed and in effect at the time ; nor shall any 
carrier refund or remit in any manner or by any device any portion of the 
rates, fares, and charges so specified, nor extend to any shipper or person any 
(privilèges or facilities in the transportation of passengers or property, except 
such as are specified iui such taritt's." 

"Sec. 8. That in case any common carrier subject to the provisions of 
this act shall do, cause to be done, or permit to be done any act, matter, or 
thing in this act prohlbited or declared to be unlawtul, or shall omit to do 
any act, matter, or thing in this act reçiuired to be done, such common carrier 
shall be liable to the person or persons injured thereby for the fuU amount 
of damages sustained in conséquence of any such violation of the provisions of 
this act, together \vith a reasonable counsel or attomey's fee, to be fixed by 
the court in every case of recovery, vrhich attorney's fee shall be taxed and 
collected as part of the costs in the case. 

"Sec. ô. That any person or persons clalming to be damaged by any com- 
mon carrier subject to the provisions of this act, may either make complaint 
to the Comr.iission as hereinafter provided for, or may bring suit in his or 
their own behalf for the recovery of the damages for which such common 
carrier may be liable under the provisions of this act, in any District or Cir- 
cuit Court of the United States of compétent jurisdiction." 

It is claimed by plaintiff that the collection from it by défendant was 
illégal under thèse provisions, and that the act gives it the right to re- 
cover the damage it had suffered, being the amount so paid by it to 
défendant. 

Défendant demurs to the complaint, setting up that, under the alléga- 
tions of the complaint, both plaintiff and défendant were guilty of an 
unlawful act, that the payment by plaintiff to défendant was voluntary, 
and that the court has no jurisdiction of the subject-matter of the suit. 
There are some other grounds of demurrer, as to the sufficiency of the 
allégations of the complaint, not necessary to be hère considered. 

[1] Section 9 of the act disposes of the demurrer for want of 
jurisdiction. Under the facts alleged, the other demurrers would.be 
good, unless the provisions of this act take the facts out from the 
gênerai rule. 

[2] It is conceded by the défendant, where suits are brought by the 
shipper to recover an overcharge which has been made by a common 
carrier, that notwithstanding the fact that the money may hâve been 
paid by the shipper with full knowledge that its exaction by the car- 
rier was illégal, and notwithstanding the terms of the contract between 
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the parties, the effect of the act is to make its provisions a part of the 
contract of carriage, and hence, under tiie terms of this act, a recovery 
could be had. But it is contended that the act does not go as far as the 
plaintiiï claims it does, and that where one carrier demands of another 
carrier more than the share of the freight that the demanding carrier 
is entitled to, and this demand is paid by the carrier on whom the de- 
mand is made, there can be no recovery under the provisions of the 
act by the one carrier f rom the other. The whole question dépends on 
the construction of the act. 

It will be noticed, in the language of section 8, that in case any 
common carrier shall do, or cause to be donc, any act or thing pro- 
hibited by this act, that such carrier shall be liable to the person in- 
jured for the full amount of damages sustained in conséquence of such 
violation of the provisions of this act. Section 9 gives right of action 
to any person claiming to be damaged by any act of the carrier, and 
provides that suit may be brought in any District Court of the United 
States of compétent jurisdiction. The provisions quoted from section 
6 provide : 

"Nor shall any carrier charge or demand or coUect or receive a greater or 
less or différent compensation for such transportatlon of * * • property 
than the rates, fares, and charges whlch are speclfled in the tariff flled and 
in effect at the time ; nor shall any carrier refund or remit in any manner or 
by any device any portion of the rates, fares and charges so specified, nor 
extend to any shipper or person, any privilèges or facilities in the transpor- 
tatlon of • • * property, except such as are specified in such tariffs." 

The provision just quoted prohibits the collection by the carrier of a 
greater or différent compensation for the transportatlon of property 
than the rates specified in the tariff which may be filed. In this case 
the allégation is made that this défendant had already collected from 
the shipper the local rate from point of origin to Yellow Pine, and 
that thereafter this défendant again collected from plaintiff 3% cents 
par 100 pounds to cover the share which it claimed as its portion of 
the freight for this same haul from the point of origin to Yellow Pine. 
Certainly, it needs no argument to show that to collect a double fare, or 
to collect one time as a local rate from the shipper, and to again col- 
lect for the same service as a portion of the Interstate shipment from 
point of origin to point of junction on plaintifï's line, is a collection by 
défendant of a greater compensation than provided for in the rates 
filed and published according to law. 

The second payment having been made by plaintiff, and, under the 
avrerments of the complaint, the plaintifï being entitled to ail of the 
freight charges from Yellow Pine to point of destination, certainly 
plaintifï has been damaged by this payment to défendant to the extent 
of.this payment. Even if the published rates had allowed milling in 
transit, the défendant, having already collected from the shipper its 
portion of the freight, would hâve no right to again collect from plain- 
tifï for the same service. 

It will further be noticed that section 6 says: 

"Nor shall any carrier charge or demand or collect or receive a greater 
or less or différent compensation for such transportatlon of • • • prop- 
erty." 
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The language is broad, and does not limit the receipt for carriage of 
the f reight to the receipt from the shipper. The language embraces ail 
payments of freight by any person, and includes in its terms, it seems 
to me, the varions carriers over whose Unes a shipment may pass, as 
well as the shipper and the carrier to whom payment is made by such 
shipper. I can see no reason to limit this language to transactions 
between the shipper and the carrier, when the language has not been 
so limited by the act. Certainly the language is broad enough to em- 
brace payment by one carrier to another over whose Unes the freight 
moves. If the act is, by its terms, made a part of every contract of af- 
freightment between the shipper and carrier, then it seems to me it is 
also made a part of every contract between the varions carriers over 
whose lines the freight moves. 

The act on its face shows ail through it that its purpose was not 
merely to regulate the contracts between shipper and carrier, but, as 
its title imports, was to "regulate cohimer'ce," and it régulâtes this 
commerce as between ail the parties to a shipment of freight over 
whose lines such shipment passes. Practically the same question raised 
by the demurrer is presented in the case of Pennsylvania Railroad Co. 
V. International Coal Co., in 173 Fed. 7, 97 C. C. A. 389, where a ship- 
per was seeking to recover for an overcharge, and the Third Circuit 
Court of Appeals used the following language: 

"The next asslgnment of error raises the question whether the plaintlfC can 
malntain this action, in view of the fact that, with knowledge that It was 
being charged a hlgher rate for its free coal than other shippers were charg- 
ée! for contract coal, It nevertheless paid the freight wlthout protest. It is now 
claimed that the ahsence of protest accompanying payment of freight is 
fatal to the right of action. We are of opinion such is not the case. This is 
not the ordlnary case of a suit to recover back a sum of money whlch has 
lieen ailstakenly paid and received, but is one where a statute has stamped 
the receipt of the money as unlawful. Thus section 2 provides: 'Such com- 
mun carrier shall be deemed guilty of unjust discrimination, whlch is hereby 
prohiblted and declared to be unlawful' — and créâtes a statutory rlght of re- 
covery, not of the freight paid, but of damages, viz.: 'Such common carrier 
shall be liable to the person or persons Injured thereby for the full amount ot 
damages sustained in conséquence of any such violation of the provisions pf 
this act.' 

"From this it is clear that, Congress having conferred a statutory right of 
iiction, and having Imposed a llablUty to action by section 8 ou the carrier 
who shall 'do, or cause to be done, or permit to be done, any act, matter or 
riiing in this act prohiblted or declared to be unlawful,' and, we may add, 
having conferred such rlght of action wlthout imposing the précèdent condi- 
tion of protest, it follows that the courts cannot by construction impose on 
the statutory right a condition whlch Congress lias not imposed. It follows, 
therefore, that this assignment cannot be sustained. This is in harmony with 
the holding of the Suprême Court in United States Bank v. Bank of Washing- 
ton, 6 Pet. 17, 8 L. Ed. 299, where it was sald: 'Where money is wrongfully 
and illegally exacted, it is received wlthout any légal rlght or authorlty to 
i-eceive it ; and the law, at the very time of payment, créâtes the obligation to 
refund It. A notice of Intention to recover back the money does not, even in 
such cases, create the right to recover it back. That results from the illégal 
exaction of it ; and the notice may serve to rebut the Infer«ice that it was a 
voluntary payment, or made through mistake.' " 

It seems to me that this décision détermines the questions hère rais- 
ed, and as the right of action under the terms of the shipping act is 
not limited to shippers, but is given to any person who may be dam- 
aged. the demurrers are therefore overruled. 
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TJNITBD STATES v. HILLSDALE DISTILLERY CO. 
(District Court, D. North Etekota. May 31, 1917.) 

1. iNTOxicATiNa LiQuoRS iS=>138 — Offenses— Labeling Shipments— Kind of 

Under Pénal Code (Act March 4, 1909, c. 321) § 240, 35 Stat. 1137 
(Comp. St. 1916, § 10410), requiring Interstate shipments of spirituous, 
vinous, malted, fermented, or other intoxicating Uquor to be so labeled 
as to plalnly show the nature of their contents and the quantlty con- 
tained thereln, It was sufSclent to describe the contents as Intoxicating 
liquor, wlthout speclfylng the partlcular klnd of Uquor. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dlg. § 148.} 

2. Intoxicating Liquobs <g=s>13S — ^Offenses— Labelino Shipments. 

Under Pénal Code, § 240, requiring Interstate shipments of Intox- 
icating Uquor to be so labeled as to plalnly show the nature of their con- 
tents, any attempt to évade the law, by faillng to set forth the particii- 
lars trnthfully, or to disclose thera plalnly, or any attempt to cover up 
with advertlsing matter the facts whlch the law requires the label to re- 
veal, so as to readily catch the eye, violâtes the law. 

[Ed. Note. — ^For other cases, see Intoxicating Liquors, Cent. Dlg. § 148.] 

The Hillsdale Distillery Company was indicted for an offense. On 
demurrer to the indictment. Demurrer sustained. 

M. A. Hildreth, U. S. Atty., of Fargo, N. D. 
Fowler & Green, of Fargo, N. D., for défendant 

AMIDON, District Judge. Défendant was indicted for violating 
section 240 of the Pénal Code. The indictment charges that it shipped 
a package containing intoxicating Hquors from St. Paul, Minn., to Tol- 
na, N. D., without such package being labeled on the outside cover, so 
as to plainly show the name of the consimee, the nature of the contents, 
and the quantity contained therein. Défendant demanded a bill of 
particulars, which should set forth the label. The government filed 
such a bill, attaching the label taken from the package of intoxicating 
liquors as an exhibit. Défendant then demurred to the indictment, as 
explained by the bill of particulars, upon the ground tliat it failed to 
State a public offense, and the case is now submitted on this de- 
murrer. 

The label is printed in clear, black type on a yellow background. 
Ail the lettering is in small capitals, except defendant's name, which 
is in large capitals. The name of the consignée is written on the label 
by typewriter. The quantity of liquor, "2%" is also written by type- 
writer in front of the printed word "gallons," so that the section of 
the label dealing with the contents of the package reads, "2% gallons 
intoxicating liquor." This statement is plain in type, and is as con- 
spicuous as any other matter contained in the label, except the words 
"Hillsdale Distillery Co." It stands immediately opposite the name 
of the consignée, and is framed in black lines, so as to bring out the 
statement clearly on the face of the label. 

[1] No point is made by the government that the label is not 

«=9For other cases see sarne tapie & KET-NUMBER In ail Key-Numbered Digests & Indexe* 
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"plain," or that it does not correctly state tlie quantity contained in the 
package. The indictment rests upon the ground that the use of the 
words "intoxicating Hquor" does not adequately describe "the nature 
of its contents," within the requirements of the law, and counsel for 
the government urges that the label should descend to particulars, 
and specify the kind of intoxicating liquor, such as béer, whisky, 
brandy, wine, or Champagne, and state the quantity of each if more 
than one kind of liquor is contained in the package. I do not think 
this is a sound interprétation of the law. The statute deals with in- 
toxicating liquor. That term covers ail kinds of liquor which it men- 
tions. Any shipment of liquor which cornes within the term "intoxi- 
cating" must comply with the provisions of the law. I am unablc 
to discover any public purpose that would be promoted by requiring 
the label to descend into détails. On the contrary I can see many 
practical objections. More than one kind of intoxicating liquors may 
be placed in the same package. Other cases submitted to the court 
with this case show that practice not to be uncommon. It would be 
quite impracticable to set forth in a label an invoice of différent kinds 
of liquor, showing the quantity of each. Further, the requirement of 
clearness would be greatly promoted by printing the label, instead of 
using either script or typewriting. It would be impracticable, however, 
to use printing, if the label is required to specify several kinds of 
liquor, which would vary both in quantity and kind with différent 
shipments. The limitations of size of the label for différent packages 
might also forbid the setting ont of détails in the label, if the require- 
ment of the law that it shall "plainly show" the matters specified is 
also complied with. If it were held that the label must contain an 
invoice of the dift'erent kinds of liquor in the package, it is manifest 
that such a label would frequently be impractical in size, or fail to be 
"plain" in its disclosures. In my judgment, therefore, the spécification 
"intoxicating liquor" is a sufficient disclosure of "the nature of the 
contents" of the package to satisfy the law. 

It is impossible to lay down any universal rule that will be applicable 
to ail labels. Each case arising under the statute will hâve to be dealt 
with according to its peculiar f eatures. In several cases that recently 
came before this court the word "liquor" was the only disclosure as to 
the nature of the contents of the package, and this word was either 
written on the back of the label, or written of printed so as to conceal, 
rather than disclose, what the package contained. Those labels were 
held to be a violation of the law. 

[2] The statute requires that the particulars it mentions shall be 
"plainly" shown on the label. Any attempt to évade the law by fail- 
ing to set forth the particulars truthfully, or to disclose them plainly, 
falls within the condemnation of the statute. The label should be de- 
voted to disclosing the f acts mentioned in the statute, and not to adver- 
tising. Any attempt to cover up with advertising matter the facts 
which the law requires the label to reveal, so as readily to catch the 
eye, violâtes the law. Section 240, however, does not contemplate 
that the label shall be made impractical in the channels of commerce, 
and in my judgment this would be the resuit of requiring it to set 
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forth an învoîce showing the quantity and particular kind of différent 
varieties of intoxicating liquor. 
The demurrer is therefore sustained. 



POSTAL TELEORAPH CABLE CO. v. CITY COUNOIL OF AUGUSTA. 
(District Court, S. D. Georgla, N. E. D. May 14, 1917.) 

TeLEGBAPHS and TELEPHONES <@=>10(12) — RlQHTS IN UNDEEQKOUND OONOTTITS. 

Under a dty ordlnance requiring ail téléphone and telegraph wlres, 
on or over the streets of the clty, or thereafter Installed, to be placed 
underground In conduits of sufllcient number to accommodate existlng 
wlres and the natural Increase for a reasonable tlme in the future, and 
providlng that ail excavations, constructions, etc., should be under' the 
ordlnances of the clty, and under the supervision and control of the 
commissioner of public works, where a telegraph company did oot 
utilize ail of the space In its conduits with ita wlres, the clty could not 
appropriate such space for its wlres, and then deny the telegraph com- 
pany the right to use it for wlres subsequently Installed, though no ex- 
press authority had been granted to the company to lay the conduit ou 
the particular street. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
§6.3 

In Equity. Suit by the Postal Telegraph Cable Company against the 
City Council of Augusta. Decree for plaintiff. 

C. E. Dunbar and Duhbar & Elliott, ail of Augusta, Ga., for plaintiff. 
I. S. Peebles, Jr., City Atty., of Augusta, Ga., for défendant. 

SPEER, District Judge (orally). The ordinance upon which the 
complainant relies is as follows : 

"Sec. 195. Within ten years from November 4, 1901, ail téléphone, tele- 
graph, and eleetrlc Ught wlres of ail klnds, now on or over, or hereafter 
placed on or over, the streets of the clty of Augusta, within the fire limlts, 
except trolley and feed wires| of electrical car Unes, shall be placed and kept 
underground, as hereinafter required. Such of sald wlres as are required 
placed underground as may be installed within sald ten years shall be so 
placed within sald period ; such as may be Installed after the expiration et 
sald period shall be so placed upon installation. 

"Sec. 196. The wlres required placed underground In the precedlng sec- 
tion shall be placed in terra cotta conduits (or conduits of other lirst-class or 
standard material, laid in such manner, and with the joints, so constructed, 
as to be first-class in every particular). The manholes shall be safely covered, 
and while open shall be guarded by a substantlal iron raiUng, and, If at 
night, by llghts also. Such conduits shall be laid In sufflcient number, not 
only to accommodate the existlng wlres, but the natural Increase for a 
reasonable time in the future. Ail excavations, constructions, repairs, and 
renewals shaU be done under the existlng or future ordlnances of the clty or 
Augusta, and under the supervision and control of the commissioner of public 
works of Augusta." 

Now, within the ten years the complainant obtained authority from 
the proper représentative, from the commissioner of public works in 
Augusta and constructed this conduit. It utilized in part some of its 
wires, but did not utilize it in toto. The city authorities, finding there 

4=3Far other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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was space there for occupancy by its own wires, appropriated it for 
that purpose, and then, it seems to the court, quite arbitrarily forbade 
the Postal Company to exercise the power which had been granted by 
the ordinance of 1901. That ordinance obviously looks, net only to 
the wires that were then to be laid by thèse varions telegraph and télé- 
phone companies, but to those which might be needed, because of the 
increase of their business. 

It is said that there was no express authority to lay the conduit on 
this particular street. That may be true, but the ordinance is gênerai, 
and in its opération obliges the telegraph and téléphone companies to 
lay such wires as may be neccessary for their business underground. 
To this end this particular conduit was constructed. If the city had 
any objection to it, it ought to hâve expressed it at the time the Com- 
pany was laying it. That it did not hâve such objection is obvious from 
the fact that no expression of objection was made. 

It is said that there was no express grant for that particular street, 
but the grant was made by the original ordinance for ail the streets. 
That is what was implied, and, as I understand, is what was expressed. 
The instrument not only implies, but requires, ail wires to be placed 
underground. It grants the authority to use its discrétion to lay thèse 
wires in such manner as may be prescribed by the city authorities. I 
there fore think it is very clear that the city had no right to take this 
conduit, and use it for its own purpose, and exclude the Postal Com- 
pany from any use of it whatever. It is said that the use by the Postal 
Company would interfère with the wires of the city, but the weight of 
the évidence is that this is not the fact ; but, if true, the city would not 
hâve authority to appropriate the conduit of the Postal Company, and 
then, because of its own wrong prevent the use by the Postal Com- 
pany, for the reason that the Postal Company would interfère with 
the wires already placed there by the city. I think, howevcr, gentlemen, 
that this is a case for settlement. I think you can very well arrange this 
matter, and consent to the Postal Company putting its wires in. 

The court directs that an order be taken authorizing such agreement, 
if that be possible, and, if not, that the city be enjoined from any inter- 
férence with the officers of the Postal Company in placing its wires in 
its own conduit, or with the wires when so placed. 



CONTINENTAL TRUST CO. v. BUTTS COUNTT et aL 

(District Court, S. D. Georgla, W. D. May 15, 1917.) 

Removal of Causes <S=>31 — Rioiit to Eemove — Necessart Parties. 

A county In Georgla Issued a séries of warrants, and was subsequently 
induced to issue anottier séries for the same considération. Tlie bolder 
of ttie second séries brougtit suit against the holders of the flrst war- 
rants, and also against the county for équitable relief. Held that, if the 
whole matter was to be adjusted In. one proceeding, as it should be, the 
county was both a proper and a neeessary party, since it was entitled to 
be heard as to the legality of the second séries of warrants, and also 
as to the propriety of a part payment which had been made on the flrst 

É=For other cases se» same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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séries, and hence the cause was not removable from a Geoi^a stete 
court to the fédéral court. 

[Ed. Note. — For othep cases, see Removal of Causes, Cent. Dig. § 71.] 

In Equity. Suit for équitable relief by the Continental Trust Com- 
pany against Butts County and others. On motion to remand. Cause 
remanded. 

Robert C. & Philip H. Alston, of Atlanta, Ga., for plaintiflf. 

E. J. Reagan, of Mc'Donough, Ga., for défendant Butts County. 

T. B. Higdon, of Atlanta, Ga., for other défendants. 

SPEER, District Judge. This is a case where Butts county, Ga., 
issued warrants of a certain séries to the Salisbury Métal Culvert Com- 
pany, a North Carolina corporation, for material furnished for the im- 
provement of its roads. It is alleged that it was subsequently induced to 
issue another séries of warrants for the same considération. The latter 
séries is held by the plaintiffs hère. They brought suit in the superior 
court of Butts county against the holders of the first warrants, and 
also against Butts county. 

It is quite impossible, as the court understands this record, for the 
court to do complète equity, in the absence of Butts county as a party. 
Butts county is entitled to be heard as to the legality of the second 
séries of warrants, and also as to the propriety of a part payment 
of 25 per cent., which it bas made on the first séries. It is theref ore a 
proper party; in the opinion of the court, it is also a necessary party, 
if the whole matter is to be adjusted in one proceeding, and of course 
the law abhors a multiplicity of actions. 

Ail the parties are before the superior court of Butts county, and 
the case ought not to bave been removed. Two of the défendants are 
citizens of other states, and the essential Butts county is a citizen of this 
State. For thèse reasons, I feel obliged to direct that the cause be 
remanded. 



In re KNAPP BROS, et al. 
(District Court, N. D. New York. May 31, 1917.) 

JUDGMENT <g=828(3) — CONCLUSIVENESS MATTEBS CONCLUDED. 

Petitloners sold land to U., who told them to send the deed to the 
bankrupts' private bank, and they would reçoive their money. They sent 
it to the bank, accompanied by a letter asking the bankrupts to put the 
money on Interest and send a check. U. had no money in the bank, but 
was organizing a corporation, and one of the bankrupts drew a check, pur- 
porting to be that of the corporation, marked It "Paid" and sent peti- 
tloners a certlfleate of deposit for the amount. The bankrupts were then 
Insolvent, but did not fail for some time, during which, so far as ap- 
peared, petitloners could hâve obtalned their money on the certlfleate of 
deposit. After bankruptey the trustée recovered judgment against the 
corporation for the amount of such check, with interest, as for an over- 
draft. Petitloners sued U. and the corporation in the state court, which 
decided against tliem, holding that they recelved frorù the bank just what 
they requested. Held that, In the face of this judgment, there was no 

Ê=>For oth«r cuoes see same toptc & KEY-NUMBER io aU Key-Numbered Digests & Indexe» 
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theory on whieh the bankruptcy court was authorized to direct the trustée 
to asslgn the judgment recovered by him to the petitloners. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. S§ 1507, 1508, 
1515.] 

In Bankruptcy. In the Matter of Knapp Bros., a copartnership, and 
Charles J. Knapp and others, individuals, bankrupts. On application 
by Ella J. and Nellie E. Wheaton for an order directing the trustée 
to assign a certain judgment to the petitioners. Application denied. 

Vere H. Multer and R. F. Bieber, both of Binghamton, N. Y., for 
petitioners. 

E. D. Cununing, of Deposit, N. Y., and Archibald Howard, of 
Binghamton, N. Y., for trustée. 

RAY, District Judge. An order of référence was made to a spécial 
master, with directions to take évidence and report same to the court 
with findings of fact. This has been done. There is no pretense that 
the petitioners, Ella J. and Nellie E. Wheaton, ever owned the judg- 
ment or the cause of action on which it was obtained. The claim to 
the relief demanded is based on equities growing out of the foUowing 
transactions ; 

I. September 30, 1908, said petitioners were the owners in fee of 
certain premises in the village of Deposit, Broome County, N. Y., of the 
value of $2,300. The Deposit Theater Company, of Deposit, N. Y., 
was not then incorporated, but was at a later date. One Daniel G. 
Underwood represented certain interests and interested parties which 
later became the Deposit Theater Company. In fact, he was not 
agent for any one ; but he desired to get hold of the property for the 
purpose of transferring it to such company when organized. He 
negotiated for the purchase of said property with a view to such trans- 
fer later, and such negotiations resulted in the exécution of a deed by 
said petitioners to him. He told them to send the deed to the Bank of 
Knapp Bros., private bankers, and they would get the money. Under- 
wood had no account or crédit or money in the bank. 

II. On or about September 30, 1908, the deed was sent to the bank, 
accompanied by a letter written by one of the petitioners, but repre- 
senting both, and which reads as follows : 

"Binghamton, N. T., Sept. 30/08. 
"Mr. O. Knapp — Dear Sir: Flnd Inclosed deed for house and lot. Please 
hold the same in your possession, until the sum of $2,300 is pald you by Dan 
TJnderwood. Would llke the amount put on Interest In your bank. and oheok 
sent to us for same. Miss Nellie K. Wheaton. 

"Mrs. Ellen J. Wheaton." 

C. Knapp was one of the firm of Knapp Bros. No money was paid 
or lef t at the bank by Underwood, or any one for him ; but Knapp, 
knowing the purpose of the transaction, arbitrarily caused a check to 
be drawn, reading as follows: 

"Deposit, N. Y., Oct. 8, 1908. No. . 

"Knapp Brothers, Bankers, Successors to the Deposit National Bank: 

"Pay to the order of Cfs. for E. J. or N. E. Wheaton in payt. of Deposit 
Property, $2300.00, Twenty-Three Hundred Dollars. 

"Deposit Theater Co. to be 

"C. P. K. by L. D. H." 
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— marked across the face by stamp: "Paid Oct. 9, Knapp Bros., 
Bankers, Deposit, N. Y.," and charged it to the Deposit Theater Com- 
pany, not then incorporated or organized, and directed an account to 
be opened with such company. Such an account was placed on the 
books, but no money was paid or deposited by any one. The bank in 
fact was insolvent at the time. 

On the same day Knapp Bros, made out and sent to the petitioners 
a certificate of deposit reading as foUows : 

"$2,300.00. Deposit, N. Y., Oct 8, 1908. 

"Knapp Brothers, Bankers, Suecessors to the Deposit National Bank. 

"Mrs. EUen J. Wheaton has deposited wlth this bank twenty-three hundred 
dollars, payable to the order of BUen J. or Nellie E. Wheaton, on return of 
this certificate properly indorsed. Interest at the rate of four per cent, per 
annum i£ left six months. 

"No. 14,273. Knapp Bros., H. 

"Certificate of deposit, not subject to check." 

Indorsed: "Ellen J. Wheaton." 

The petitioners were ignorant of thèse transactions at the bank and 
of its insolvency; but, as seen, they received the obligation of the 
bank in the above fonn. 

III. In January, 1909, Underwood and wife conveyed said prerdses 
to the Deposit Theater Company, then organized. The theater Com- 
pany paid nothing to Underwood or the bank for such premises, nor 
did any other person, or in considération for such crédit to Under- 
wood, or for such certificate of deposit. The said Knapp Bros, con- 
tinued in business until the close of business April 8, 1909, when they 
failed. 

IV. The resuit was the Deposit Theater Company had the peti- 
tioners' real property, of the value of $2,300 ; the banic received noth- 
ing, was insolvent, and the petitioners had such certificate of deposit, 
substantially worthless. It will pay a small dividend in bankruptcy. 

V. In July, 1910, one Gregory, as trustée in bankruptcy of Knapp 
Bros., both as a firm and as individuals, recovered a judgment in the 
Suprême Court of the state of New York against said theater company 
for a purported overdraft, the amount of such check and interest, 
viz. $2,566.57, and same was docketed and became a lien on such 
premises. This is the judgment which the petitioners seek to hâve 
assigned to them. 

VI. The petitioners brought an action in the Suprême Court of the 
state of New York against Underwood and wife and said theater com- 
pany, setting out the facts, in the main, demanding judgment for the 
unpaid purchase price of such premises, and demanding that it be 
declared a lien prior to such judgment last referred to. The petition- 
ers were def eated in that action ; the Suprême Court holding that the 
petitioners got from the bank of Knapp Bros, what they requested' — 
that is, crédit with that bank for the purchase money, That court ig- 
nored the fact that the bank received nothing and was insolvent at 
the time. 

In face of this last judgment and décision of the Suprême Court of 
the state, I fail to discover any theory on which this court can direct 
the trustée in bankruptcy of Knapp Bros, to assign to the petitioners 
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the judgment a^ainst the theater company recovered on the alleged 
overdraft of said theater company. It was not recovered on any in- 
debtedness of the theater company to the petitioners, but on an alleged 
indebtedness of that company to the Knapp Bros, (private bank). True, 
Knapp Bros, were insolvent, and in fact received nothing for the 
delivery of the deed to Underwood, and he received nothing for deed- 
ing the property to the theater company and paid nothing to the bank, 
but an obligation of the bank (Knapp Bros.) to the petitioners "was 
created by the check crédit given and the certificate of deposit, and 
subsequently the theater company acknowledged its liability to the 
bank, and the judgment resulted. The petitioners could hâve de- 
manded, and, so far as appears, could hâve received, their money of 
the bank on the certificate of deposit at any time prior to its failure. 
That liability of the bank, Knapp Bros., novsr in bankruptcy, has not 
been denied or questioned by the trustée, and, so far as appears, the 
situation of the petitioners is the same as if the money had been paid 
to the bank by Underwood or the theater company. True, the direc- 
tions to Knapp Bros, were to deliver the deed to Underwood when 
and only when $2,300 was paid by him, but then f ollowed this : 

"Would like the araount put on Interest in your bank and check sent to 
us for same." 

This meant, of course, the sending of a certificate of deposit or its 
équivalent , and the création of an indebtedness of the bank to the 
petitioners. There is no évidence or suggestion that the nonreceipt of 
the $2,300 by the bank had anything to do with the insolvency of the 
bank or its failure; that is, the violation of the duty of the bank to 
the petitioners in delivering the deed without payment of the money 
by Underwood is not shown to hâve resulted in any loss or damage 
to the petitioners. Clearly the petitioners hâve a claim against the 
bank (Knapp Bros.) ; but the Suprême Court has decided, as stated, 
that the petitioners had and hâve no claim against Underwood or the 
theater company or the property. 

The application is denied. 
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VANCE V. CHICAGO PORTRAIT CO. et al. 

(District Court, S. D. Callfornla, S. D. May 19, 1917.) 

Nos. 545, 570. 

1. COMMEBCE ®=81 — FOEEIGN CORPOEATIONS — LlABILITT TO BE SUED. 

That a forelgn corporation Is engagea In Interstate commerce does not 
render It immune from the assertion of Jurlsdlctlon by the state courts 
In any state In whlch It Is engaged In doing business, and In whlch proper 
provision Is made by law for the assertion of jurlsdictlon over it. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. % 45.] 

2. oobpobations <s=9642(1) foeeign corpobations "doing business" — 

What Constitutes. 

A foreign corporation Is "dolng business" wlthln a state, where It is 
engaged In a more or less continuons effort, not merely casual, sporadlc, 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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or Isolated, to conduct and carry on withln such state some part ot the 
business In whlch It Is usually and generally engaged. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2520, 2521. 

For other définitions, see Words and Phrases, First and Second Séries, 
Dolng Business.] 

S. Corporations <®=>642(4) — Foeeign Coepoeations — Doing Business — What 

CONSTITUTES. 

, An Illinois corporation was selling farm tractors in California througïi 
résident sales agents, who were given exclusive territoi"y, in which they 
were required to soliclt and procure orders. Their contraets requln^d 
them to receive ail goods shipped, to deliver, set up, and start every ma- 
chine sold, and Instruct the purchaser hpw to adjust it. and to be re- 
sponsible for ail tractora purcliased. Orders for machines provided that 
they were not to be valld until accepted by the eompany, and contained a 
warranty and an agreeroent to furnish free of charge any part proving dé- 
tective withln one year, and by its agreement vfith its agents the Com- 
pany agreed to furnish a supply of repairs or spare parts. The eompany 
reserved the right to niake sales at the San Diego exposition, and withln 
two years Its président had been In the state superlntending and directlng 
the management of its afifairs, and varions directors, employés, and 
agents, including its gênerai manager, had assisted in demonstrating, 
operatlng, and repairing tractors, and on one occasion a sale had been 
made by the gênerai manager. Held, that the corporation was dolng 
business in California. 

[Ed. Note.-^For other cases, see Corporations, Cent. Dlg. S 2524.] 

4. Corporations <S=>642(4) — Foreign Coeporations — ^Doing Business — ^What 

CONSTITUTES. 

An Illinois corporation was carrylng on the business of enlarging por- 
traits and selling frames under a System of contraets provlding for the 
employment of district managers, road managers, solicitors, etc., to se- 
cure orders for enlarging portraits, and to secure the purchase of and 
payment for frames in which portraits were contained ; its annual busi- 
ness in California on the sale of frames exceeding $10,000. It had a 
road manager in California, who had gênerai supervision of the soliciting 
and securing of orders, and of the worli of salesmen, solicitors, etc., and 
was required to dévote bis entire time to its business. Meld, that it was 
doing business in California. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dlg. f 2524.] 

5. Corporations <S=>668(4) — Foreign Cori'obations — Service or Peocess — 

"Business Agent." 

A résident sales agent of a corporation engaged in selling farm trac- 
tors, who was given exclusive territory. In which he was required to 
canvass for orders, and who was required to receive ail goods shipped, 
and to deliver, set up, and start every machine sold, and to instruct pur- 
chasers, and who was to be furnished a supply of repairs or spare parts, 
was a "business agent" of such corporation, upon whom service of 
process was properly made, under Code Civ. Proc. Cal. § 411, provlding 
that, in suits against a foreign corporation doing business and having a 
managing or business agent vrfthin the state, service may be made by 
delivering a copy of the sumœons to such agent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2610. 

For other définitions, see Words and Phrases, First and Second Séries, 
Business Agent.] 

6. Corporations <S=:5668(4) — Foreign Coepoeations — Sebvicb of Pbocbss. 

Where service of proeess could not be made upOQ the business agent 
of a corporation in cliarge of its principal place of business withln the 
state, because the action was brought by such business agent, process was 

^=3For other cases see same toplc & KEY-NUMBER lo ail Key-Numbered Dlgests & Indexas 
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properly served under Code Clv. Proc. Cal. S 411, on another business 
agent located elsewhere within the state. 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2610.] 

7. Courts ©=3366(2)— Pedbbal Courts — State Laws as Rules of Décision. 

The décisions of state courts as to the validity of state statutes are not 
binding upon the fédéral courts, so far as rights secured under the fédéral 
Constitution are concerned. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 954.] 

8. Constitutional Law <S=3309(3) — Ooepobations <S=>668(12) — Foeeiqn Cob 

porations — Service — Due Process or Law. 

Civ. Code Cal. § 405, requirlng every foreign corporation to flle wlth the 
secretary of state a désignation of some résident of the state upon whom 
process niay be served, and provlding that process may he served on 
the person so designated, but if no sueh person Is designated then on 
the secretary of state, violâtes the due process clause of the Constitution, 
so far as it authorlzes service on the secretary of state without requirlng 
him to glve any notice to the corporation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 929, 
830; Corporations, Cent. Dig. § 2619.] 

9. Corporations 'S=>6e8(7) — Foreign Corporations — Service of Peocesb— 

Officebs and Agents. 

Under Code Civ Proc. Cal. § 411, authorlzlng service upon a foreign 
corporation having a managing or business agent, cashier, or secretary 
within the state, by servingi such agent, cashier, or secretary, service on 
the secretary of a foreign corporation In the state in his private capacity 
on a pleasure trip, and not as a représentative of the corporation, was 
not suflicient. 

[Ed. Note. — l'or other cases, see Corporations, Cent. Dig. $ 2613.] 

10. Corporations ®=66S(5) — Foreign Corporations — Process — Business ob 
Managing Conduct — Business Agent. 

A foreign corporation's résident road manager for an entire state, re- 
quired to dévote his entire time and attention to its business, and having 
gênerai supervision of its business and of its salesmen, crew foremen, 
collectors, deliverymen, and district managers, is a managing or busi- 
ness agent, upon whom process may properly be served, under Code Clv. 
Proc. Cal. § 411. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2611.] 

11. Corporations ©=5668(16) — Process — Quashing — Issuing New Process. 

Where, on a motion to quash service of process upon a foreign cor- 
poration, it appears that such corporation has a business or managing 
agent within the state upon whom process might be served, the court, in 
quashing an invalid service, may authorize the Issuance of process, in 
order that proper service may be had upon such managing agent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2627.] 

At Law. Two actions — one by J. Herbert Knapp and another, part- 
ners doing business as Knapp & Black, against the Bullock Tractor 
Company, and the other by L. F. Vance against the Chicago Portrait 
Company and others. On motions to quash the service of summons. 
Service quashed in part, sustained in part, and new process ordered. 

Thèse two cases, though entirely unrelated In other respects, présent the 
sarae gênerai question of law, and for that renson, and for purposes of brevity, 
hâve been considered and will be decided together. The question in each 
case is: When is a foreign corporation "dolng business" within the state of 
California to an estent sutlicient to give the courts of that state, jurisdlction 
to render a judgment in personam, and upon whom may service be made 
sufficient to bind such foreign corporationV Both. of thèse actions were com- 

€=9For other cases see sams toplc & KEY-NUMBHR lu aU Key-Numbered Dlgests & Indexes 
242 F.— 35 
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menced In the superlor court of Los Angeles county, Cal., and both hâve been 
removed to this court and are before the court on motions to quash service of 
summons. 

In the BuUoek Case it appears, from the affldavits on file in support of and 
in opposition to the motion, that the défendant corporation is a corporation 
organlzed and exlstlng under the laws of Illinois and havlng Its principal place 
of business in Chicago. It is engaged in the manufacture and sale of certain 
farming machinery known and descrlbed as "Bullock tractors," and which it 
sells in différent states of the Union, through the agency and médium of 
certain "sales agents," who are appolnted by it, and who act pursuant to con- 
tracts, the terms of which are set out in affldavits. It Is the claim of de- 
fendant, of course, that it is not doing business in Callfomla ; that it is 
merely engaged in Interstate commerce, selling its tractors ' in Callf ornla 
through the agency of factors or commission merchants. ïhe true facts, 
hov^ever, as proven By the language of the contraets entered into by défend- 
ant, négative this contention. The contraets, one of which was held by 
plaintlfiCs and the other by the California HydrauUc Engineering & Supply 
Company, of San Francisco, upon whom service of summons was had in the 
action, are substantially simdlar in their terms. They purport to hâve been 
entered into by the défendant at Chicago and by the sales agents at their 
places of business In California, and contain a provision whereby the plalntiffs 
in the one instance, and the Engineering & Supply Company In the other, were 
appolnted "sole and exclusive sales agents," under the terms and conditions of 
the eontract, in certain descrlbed terrltory In California, to wlt, the southem 
half of the state In the flrst eontract, and the northem half in the second. 
Other materlal terms of the contracta are appended In the margin.i 

The order blank referred to In paragraph 4 of the eontract is also set out 
in full in the affidavlts, and shows an order addressed to the Bullock Tractor 
Company, to be signed by the purchaser, and not to be valid until accepted 

1 "Saia agent, for the commission herein agreed to be pald, agrées as toUows: 

"(1) Said agent hereby agrées to thoroughly and with due diligence canvass for the 
sale o£ the machines covered by this eontract ail the terrltory herein mentloned, and the 
Company agrées to furnish free to such agent suoh advertlslng matter and order blanks 
as It may conslder necessary, and said agent agrées to recelve, pay transportation 
charges on, and diligently distribute said advertlslng matter. 

"(2) To receive ail goods sbipped under this agreement at the wrltten request of said 
agent, to pay freight on same from factory, keep the same well housed and in good condi- 
tion, and to make good any damages resulting from the improper handling or storage of 
same until sold or reshlpped, to keep the same free from ail charge and expense to said 
Company, including ail taxes which may be assessed on such goods carried over in said 
agent's possession from the precedlng year, to coUect from the purchaser the freight on 
ail goods sold, and to make no charge for freight handling, storage, or other expenses; but 
It such Company shall remove or transter any goods recelved under this eontract, said 
agent shall be entitled to the actual freight pald by hlm thereon. 

"(3) To dellver, set up, and falrly start every machine sold, and to Instruct the pur- 
chaser how to adjuat It to work In the différent conditions, to pay ail Uvery expansés that 
may be Incurred by experts or salesmen furnished by said company while assistlng said 
agent, provlded the same are furnished at the wrltten request of or with the consent in 
writing of said agent. 

"(4) To take a signed order from eacb purchaser on blanks furnished by said company, 
at the llst prlce herelnafter specifled, said order subject to the approval and acceptance 
of the company, and to use or glve no warranty other than the regular warranty which 
is incorporated In said order blanks furnished by said company and printed on the back 
of this eontract and made a part thereof. 

"(5) Sald company agrées to pay to said agent as commission on tractors sold In ac- 
cordance with the terms of this eontract, or through any agency or means wlthln said 
terrltory during the llte of this eontract, flfteen per cent. (15%) discount from the llst 
priées herein named as toUows: t. o. b. Chicago. 

75-55 H. P. "Glant" Creeping Grlp $4250.00 

50-35 H. P. "Senior I35O0.0O 

30-20 H. P "Junior" " " $2000.00 

15-10 H. P. "Baby" " " $950.00 

"It is further mutually agreed, however, that said company may sell tractors at tha 
Panama California Exposition at San Diego and tum over any and- ail orders to said 
agent, made to parties In terrltory herela covered by this eontract, and sald agent shall 
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by the Tractor Company, and contalns upon Its back a written warranty 
over the name of the défendant, whereln défendant company warrants its 
tractor, and "agrées to fumish free of charge any part that may prove de- 
fective withla one year," and prôvldes for the sendlng by the company of an 
expert, who shall put the tractor "in working order." The cost of sendlng 
the expert is to be borne by the Company if the trouble be due to détective ma- 
terial or workmanship ; otherwlse, to be borne by the purchaser. Said war- 
ranty also provides that, if the tractor could not be made to work well, the 
purchaser shovJd return it to the agent, and the prlce was thereupon to be 
refunded. In addition, it appears from the affldavlts that withln two years 
last past the président of the Tractor Ck)mpany had himself been in Callfornia 
"superintending and directlng the management of the affairs in said state," 
and glving directions for the remodellng of said tractors, in order to overcome 
certain defects detected in the opération thereof; that In 1915 and 1916 
sundry directors, employés, and agents, including tlie gênerai manager of the 
company, came into the state of Callfornia, assisted in demonstrating, oper- 
ating, and repairing tractors, and in one Instance the gênerai manager him- 
self conducted the negotlatlons for the sale, and sold to a purchaser one ol 
the tractors out of the stock on hand in plaintiff's storeroom. 

In the Chicago Portrait Company Case it appears that the défendant com- 
pany, which Is not unknown in the fédéral courts (Oaldwell v, North Caro- 
lina, 187 U. S. 622, 23 Sup. Ct. 229, 47 L. lïld. 336 ; Strain v. Chicago Portrait 
Co. [0. C] 126 Fed. 831), and whose business may be fairly and substantially 
described by a référence to Dozier v. State of Alabama, 218 U. S. 124, 30 Sup. 
Ct 649, 54 L. Ed. 965, 28 L. K. A. (N. S.) 264, and Davis v. Commonwealth, 236 
U. S. 697, 35 Sup. Ct. 479, 59 L. Ed. 795, is an Illinois corporation, with its 
headquarters and place of business in Chicago, in that state. It carries on a 
very extensive selllng campaign for enlarged portraits and frames, and bas a 
very complicated and comprehensive System of contracts in vogue provldlng 
for the employment throughout the United States of "district managers," 
"road managers" "crew managers," "solicitors," "collectors," "deliverymen," 
and other persons who may be required or called upon to secure orders for 

receive a commission et 5 per cent, on ail tractors so sold at said Exposition to parties 
in his district. 

"Tlie commission shall be paid on machines only when sold and aettled for, and none 
shall be paid on machines returned, nor on orders not filled, nor on repairs turnished 
gratis on machines. 

"Said agent shall reçoive as commission on ail repairs tor tractors or attachments 25 per 
cent, ofl the list priées thereof, and said agent agrées to pay ail freight aad express 
on same. 

"(6) Said agent agrées to be responsible for ali tractors purchased and ordered in wrlting 
through him that may be shipped under thts contract, and to make settlement promptly 
for same at the net cash price herein named, after deducting the said commission on ail 
machines so ordered in wrlting by him under thla contract aa herein provided. 

"Said company agrées to lurnlsh such a supply of repaira or spare parts as It may be 
necessary to properly provide for the requlrements of the trade In the terrltory covered 
by this contract, and said agent herein agrées to exercise reasonable diligence and care 
wlth référence to ail repalr parts so shipped under thla contract, and to make an account- 
ing to said company of ail repalr parts setoiannually, and to pay for ail repairs sold 
from such stock of repairs under his care, less the commission as herein provided. 

"It is expressly agreed between the parties hereto that ail machines ordered, repair 
parts, or goods shipped under this contract, shall remain and be held hy said agent oi 
the exclusive property of said company until the purchase money shall hâve been paid 
in full, and said company may at any time without notice, take possession of the same. 

"(7) Said company agrées to use its best efforts to complète and ship ail machines or- 
dered, and shall not be held responsible for damages In case of the inablllty of said Com- 
pany to furnlsh the goods or any part of them. 

"(8) It 18 further agreed that, should this contract be termlnated by expiration or 
othcrwise, said agent wiU hold any unsold machines, attachments, repairs, or other 
property, subject to the company's order for a perlod. o( not to exceed 90 daye from ex- 
piration, without charge. 

"(9) It la further agreed that this contract shall not be valld and bindlng upon said 
company until the same is approved by an offlcer of the company at Its offices In Chicago, 
Illinois, and that it cannot be changea in any of its provisions by any person without th< 
written approval of an offlcer of the company at Chicago, Illinois." (Italles supplled.) 
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enlarged portraits, and, what apparently Is of more Importance, secnre the 
iicquiescence of purchasers to the purchase and payment of the frame in whlch 
the portrait is contained. The annual business of the company, in Californla, 
on the sale of frames alone, and exclusive of portrait enlai-gements, exceeds 
$10,000. The contract between the défendant and Its "road manager for the 
State of Callfomla" îs in the record, and shows that such road manager, one 
Frank S. Huffman, is to hâve gênerai supervision in the matter of "soliclting 
and securlng orders for the enlargement of plctures and of the procuring of 
orders for frames and the dellvering of the same, and of advising, counsellng, 
or directing and encouraging others so engaged, either as saleSman, crew fore- 
raan, collector, dellveryman, or district manager." The contract further pro- 
vides that sald Huffman would "dévote hls entire tlme and attention to flrst 
party's business." The contract also contained this language, whlch is very 
signlficant, to wlt: "It is further agreed that the business of first party is 
earrled on and conducted in ail the States and territorles of the United States 
of America." 

In the Bullock Case the action was brought to recover damages for breach 
of warranty with respect to tractors handled by plaintiffs for défendant. In 
the complaint It was alleged, Inter alla, that the défendant "is, and at ail 
times hereln mentioned bas been, dolng business In the state of Callfomla; 
that it has and maintains an office at No. 157 North Los Angeles street, in 
tJie City of Los Angeles, in the county of Los Angeles, and state aforesald, 
whlch is its principal place of business in the sald state of Californla." Apt 
allégation was also made to the effect that the company had not complied 
wlth the provisions of section 405 et seq. of the Civil Code of the state of 
Californla, herelnafter referred to. Service of summons was made and due 
retum thereof had upon the Oallfornia HydrauUe Engineering & Supply 
Company, as "business agent" of défendant, and also upon the secretary of 
state of Californla. 

In the Chicago Portrait Company Case service was had upon one S. M. 
Paine, who admlttedly is the secretary of défendant corporation, and an 
otBcer upon whom, ordinarily, under the laws of the state of Callfomla 
(section 411 C. C. P.), service could be made. It is apparent, however, that 
the sald Paine résides and has his office in the state of Illinois, and that, 
though he was served In the state of Californla, it was whlle he was in the 
state of Californla on a short "pleasure trip" for a vacation with his wife 
and family, and whlle he at no tlme, as seems to be fairly deduclble from 
the proofs, was engaged in transacting business of, or in any wise represent- 
Ing, défendant company. The claim is made by plalntltt's that Paine came to 
Californla, not solely on "pleasure," but to transact business for the com- 
pany, Includlng the adjustment of the very transaction sued on hereln. ThIs 
is but the conclusion, apparently, of plaintlff, and is met by positive déniai 
of Paine. There is no statement in the affidavlts as to what he actually dld 
whlle hère. 

Seymour L. McCrory, of Los Angeles, Cal., for plaintiflfs Knapp & 
Black. 

Schweitzer & Hutton, of Los Angeles, Cal., for plaintifï Vance. 

Bicksler, Smith & Parke, of Los Angeles, Cal., for défendant Bul- 
lock Tractor Co. 

Geo. H. Woodruff and Clyde C. Shoemaker, both of Los Angeles, 
Cal., for défendants Chicago Portrait Co. and others. 

BLEDSOE, District Judge (after stating the facts as above), The 
contentions of défendants in both cases seem to be directed to the point 
that, because they are engaged in interstate commerce, they are not 
■'doing business" in the state of Californla within the terms of the law 
of said state providing for service of summons. Section 411 of the 
Code of Civil Procédure of California reads: 
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"Tlie summons must be served by dellverlng a copy thereof as follows: 
• * * 2. If suit is agalnst a forelgn corporation, or a nonresident joint 
stock Company or association, doing business and havlng a managing or 
business agent, cashier or secretary within this state" To such agent, casbier, 
or secretary. * • * 6. In ail other cases to the défendant personally." 

And much, if not most, of the argument has been expended in the 
effort to cite a multitude of cases to the effect that défendants are en- 
gaged in interstate commerce, and therefore are not amenable to the 
laws of the state of California. 

[1] Without in any wise attempting to refer to thèse authorities, it 
suffices to say that, since the décision in International Harvester Co. 
V. Kentucky, 234 U. S. 579, 587, 34 Sup. Ct. 944, 58 L. Ed. 1479, the 
fact that a foreign corporation may be engaged in interstate commerce 
does not in any wise serve to render it immune from the assertion of 
jurisdiction by the state courts in any state in which it may be engaged 
in doing business, and in which appropriate provision is made by the 
lavv thereof for the assertion of jurisdiction over it. Atkinson v. U. 
S. Operating Co., 129 Minn. 232, 152 N. W. 410, L. R. A. 1916E, 241 ; 
Armstrong Co. v. N. Y. Central, 129 Minn. 104, 151 N. W. 917, L. R. 
A. 1916E. 232, Ann. Cas. 1916E, 335. Out of the multitude of au- 
thorities cited, and which hâve been examined by the court in the 
course of its labors, no really satisfactory, comprehensive, and scien- 
tifically accurate détermination of what is necessary or may be suffi- 
cient to constitute "doing business" in a state has been encountered. 
In cases Hke those at bar, in which the corporation obviously is seek- 
ing to do ail the business it can, and yet ail the while escape the juris- 
diction of the local tribunals, it probably would not do to accept the gên- 
erai statement indulged in by the Suprême Court in St. Louis Ry. Co. 
V. Alexander, 227 U. S. 218, 227, 33 Sup. Ct. 245, 248 (57 L. Ed. 486, 
Ann. Cas. 1915B, 77), where Mr. Justice Day declared: 

"In a gênerai way it may be said that the business must be such in 
character and extent as to warrant the inference that the corporation had 
subjected it«elf to the jurisdiction and laws of the district in which it is 
served and in which it Is bound to appear when a proper agent has been 
served with process." 

In 30 far as that may seem to imply a conscious "subjection" of itself 
to the "jurisdiction and laws of the district," it could hardly ever oc- 
cur in a case like the ones at bar that the inference could be drawn. 
Much more compelling language was indulged in by the same court 
in the International Harvester Case, supra, where the same justice 
declared : 

"We are satisfied that the présence of a corporation within a state necessary 
to tie service of process is shown when it appears that the corporation is 
there carrying on business in such sensé as to manlfest its présence within 
the state." 

In similar vein, Mr. Justice Brandeis in a récent décision (Philadel- 
phia & Reading Ry. Co. v. McKibbin, 243 U. S. 264, 37 Sup. Ct. 280 
61 L. Ed. 710, decided March 6th, 1917) says: 

"A foreign corporation is amenable to process to enforee a Personal llability, 
In the absence of consent, only II it is doing business within the state in 
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such manner and to such extent as to warrant the Inference that It Is présent 
there." 

[2-4] So, also, it was said by Judge Hawley, of this circuit, in Doe 
V. Springfield Boiler & Mfg. Co., 104 Fed. 684, 687, 44 C. C. A. 128, 
131: 

"The gênerai consensus of opinion Is that the corporation must transact 
within the state some substantlal part of its orûlnary business by its officers 
or agents appolnted and selected for that purpose, and that the transaction 
of an Isolated business act is not the carrylng on or dolng business in a 
stata" 

Just what may be meant in that statement by the phrase "some sub- 
stantial part of its ordinary business" is perhaps indefinite; but I 
think, upon reason and authority, it may be said that if the corporation 
is engaged in a more or less continuous effort, not merely casual, spo- 
radic, or isolated, to conduct and carry on within the state some part 
of the business in which it is usug.lly and generally engaged, it may 
be said with due and becoming propriety to be "doing business" within 
such state. Copper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. 
739, 28 L. Ed. 1137; Vaughn Machine Co. v. Lighthouse, 64 App. 
Div. 138, 71 N. Y. Supp. 801 ; Neyens v. Worthington, 150 Mich. 580, 
114 N. W. 404, 18 L. R. A. (N. S.) 142; Penn ColHeries v. McKeever, 
183 N. Y. 98, 75 N. E. 935, 2 L. R. A. (N. S.) 127. 

Within thèse limits and upon the facts adduced in the cases at bar, 
there can be no conclusion other than that each of the défendant cor- 
porations is doing business within the state of California. The other 
questions in the case are as to the sufficiency of the service had. 

[5, 6] In the Tractor Company Case service was had upon a cor- 
poration that was in every sensé of the word a "business agent" of the 
défendant in California. Some criticism is indulged in because of the 
fact that .the complaint allèges, as adverted to hereinabove, that de- 
fendant's principal place of business in CaHfornia was in Los Angeles. 
Obviously, however, no service could hâve been made upon defendant's 
business agent at its place of business in Los Angeles. So to do would 
hâve been for plaintiffs to hâve served themselves in a suit by them 
against défendant. Such would doubtless hâve failed to comply with 
the due process requirements of the law. St. Clair v. Cox, 106 U. S. 
350, 1 Sup. Ct. 354, 27 L. Ed. 222. There is no reason, however, why, 
though defendant's principal place of business in California may hâve 
been, as alleged, in Los Angeles, service could not hâve been made up- 
on an appropriate business agent located elsewhere within the state. 

Although, in view of the holding of the sufficiency of the service on 
the business agent of défendant, the question of the sufficiency of the 
service upon the secretary of state is not necessary to a décision here- 
in, yet, since motion bas been made to quash it, I am constrained to 
hold that such motion should be granted. Such service was had pur- 
suant to the provisions of section 405 of the Civil Code of CaHfornia, 
which is contained in title 1, part IV, of said Code, entitled "Foreign 
Corporations," and provides as follows: 

"Désignation of Pcrson on Whom Process may be Served — Service on Secre- 
tary of State Valid, Wh&n. — Every corporation other than those created by 
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or under the laws of this state must, at the time of flllng the certlfied copy 
of Its articles of incorporation, file in the oflice of the secretary of state a 
désignation of some person residing withln the state upon -wham process is- 
sued by authority of or under any law of this state may be served. A copy of 
such désignation, duly certifled by the secretary of state, is sutticient évidence 
of such appointment. Such process may be served on the person so desig- 
nated, or, in the event that no such person Is designated, then on the secre- 
tary of state, and the service is a valid service on such corporation." 

This section w^ould seem to be in conflict with the provisions of sec- 
tion 411 of the Code of Civil Procédure heretofore referred to, which 
provides hovir summons in a civil action "must be served," and in the 
face of such conflict it might be contended with some show of reason 
that, in a case involving the question of sufficiency of service of sum- 
mons, the provisions of the Code of Civil Procédure should control. 
However, that contention seems to be foreclosed by the décision of 
the Suprême Court of the state of California in Olender v. Crvstalline 
Mining Co., 149 Cal. 482, 484, 86 Pac. 1082, where the court s'eems to 
hold that the act providing for service upon the secretary of state is a 
"substitute" for the service formerly prescribed by the Code of Civil 
Procédure. In my judgment, however, in so far as section 405, su- 
pra, purports to provide for service of process upon a foreign corpo- 
ration by substituted service upon the secretary of state, it fails to 
comply with the due process clause of the fédéral Constitution and is, 
to that extent, void. 

[7] I am aware, of course, that this précise question was passed up- 
on adversely to the conclusion just announced by the Suprême Court 
of California in the Olender Case, supra. I am also aware, however, 
that it is the duty of this court to déclare the law, in so far as rights 
secured under the fédéral Constitution are concerned, untrammeled by 
décisions of state courts, which in this respect, at least, are not bind- 
ing upon it. 

[8] It is noticed that no provision is made in the section of the 
Civil Code referred to for the sending of any notice by the secretary 
of state to the corporation sought to be subjected to the jurisdiction of 
the state tribunal. In this respect the case is essentially différent 
from that of Mutual Reserve Association v. Phelps, 190 U. S. 147, 
158, 23 Sup. Ct. 707, 47 L. Ed. 987, and is brought within the terms 
of the décisions in King Tonopah Mining Co. v. Lvnch (D. C.) 232 
Fed. 485 ; Southern Ry. Co. v. Simon (C. C.) 184 Fed'. 959, and Pinney 
V. Providence Loan Co., 106 Wis. 396, 82 N. W. 308, 50 L. R. A. 577, 
80 Am. St. Rep. 41. The Circuit Court in the Simon Case, supra, 
States the controUing principle in simple yet apt language : 

"It is fondamental that the method of citation should be fairly calculated 
to bring home to the défendant actual notice of the pendency of the action 
and allow hlm a reasonable time to put in his défense." 

If the California statute contained some provision, such as was 
found in the Phelps Case, supra, for a notification by the secretary of 
.=îtate of the défendant corporation of the fact of service and the pen- 
dency of suit, it then might fairly be presumed that officiai action in 
such behalf would be promptly and properly performed, and that de- 
fendant would in due course be given notice of the pending litigation. 
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The fact that no provision was made for direct appointment by the 
foreign corporation of the secretary of state as its agent to receive 
service of process I consider to be immaterial. If it came into the 
State to do business, presumably it came in intending to comply with 
and be bound by the laws of the state regarding such a corporation 
as it was, and it would not be unreasonable to hold that it accepted 
the privilège of doing business subject to the Hmitation that service 
upon the secretary of state, followed by notice to it, should be con- 
sidered as sufifîcient. However, the CaHfornia statute hke the Nevada 
statute and the Ivouisiana statute contains no provision for notice to 
the défendant, and in that respect it could easily, and would "probably, 
be true, as is so clearly stated by Judge Farrington in the Lynch Case, 
supra, that défendant would hâve absolutely no knowledge at ail of 
the existence of the litigation or of the fact of service. To intimate 
that, under such circumstances, it nevertheless may be bound, and a 
valid judgment secured against it, shocks the conscience and demon- 
strates that such attempted service constitutes a want of compliance 
with the due process clause of the Constitution. For thèse reasons 
I am constrained to hold, as above indicated, the provision of section 
405 above ref erred to unconstitutional. ' 

[9] Service in the Portrait Company Case, though made upon the 
secretary of the corporation, was not made, in my judgment, in com- 
pliance either with the law of the state of California or the gênerai 
law controlling the situation. Subdivision II of section 411 of the 
Code of Civil Procédure, heretofore referred to, provides for service 
upon the secretary of a foreign corporation "doing business and hav- 
ing [maintaining?] a managing or business agent, cashier, or secre- 
tary within this state." This I ara persuaded means that service pur- 
suant to this section can be had upon one of the officers mentioned 
only in the event that he is engaged in the state in a représentative ca- 
pacity for the corporation in the capacity indicated. 

Under the gênerai law it would seem that the mère casual prés- 
ence of an officer of the corporation in the state, not engaged in the 
business of the corporation, will not suffice to warrant service of pro- 
cess as against the corporation upon him. St. Clair v. Cox, 106 U. 
S. 350, 358, 1 Sup. Ct. 354, 27 L. Ed. 222. It seems clear froni the 
évidence addured that Paine was in California purely in his private 
capacity on a pleasure trip, and not in any wise as représentative of 
défendant corporation. The secretary of a corporation, away from 
its domicile, "does not carry the corporation in his pocket." Louden 
Machinery Co. v. American Malléable Iron Co. (C. C.) 127 Fed. 1008. 
For this reason I am constrained to hold that motion to quash service 
of summons as made upon him should be granted. Premo Co. v. 
Jersev-Creme Co., 200 Fed. 352, 118 C. C. A. 458, 43 h. R. A. (N. 
S.) 1015. 

[10, 11] It is apparent, from the papers before the court, that there 
is a managing or business agent of the défendant Portrait Company 
residing and conducting the business of the corporation in California, 
to wit: Frank S. Huffman, road manager for entire state, located 
in Oakland, Cal., and it would seem as if valid service of process might 
be had upon him. He seems to be of sufficient rank to justify the 
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conclusion that it is "reasonably certain that the corporation would 
be notified of the service." Denver & R. G. R. R. v. RoUer, 100 Fed. 
738, 741, 41 C. C. A. 22, 25 (49 L. R. A. 11). The question has not 
been presented or argued in the case, but it would seem, upon reason, 
as if it were compétent for the court now to authorize the issuance 
of process out of this court in order that service may be had upon 
the managing agent of défendant aforesaid. Clark v. Wells, 203 U. 
S. 164, 27 Sup. Ct. 43, 51 L. Ed. 138. 

Appropriate orders quashing service of summons upon the secre- 
tary of state in the one case and upon the secretary of the company 
in the other will be entered and an order made providing for the is- 
suance of process for service upon the road manager as hereinabove 
indicated. 



MINTZER et al. \. NORTH AMERICAN DREDGING CO. 
(District Court, N. D. Oalifomla, Second Division. August 28, 1916.) 

No. 184. 

1. Navigable Waters ®=39(4) — Rights op Riparian Ovi'ners— Improvement 

OF Channels. 

Whatever may be the rights of rlparlan proprietors in the land under- 
lying a navigable stream below niean hlgh-vcater Une, they are held in 
subordination to the public right of navigation and the coïncident right 
to enïploy ail appropriate means to improve the ehannel for such purpose. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. § 21.] 

2. Navigable Watees <S=>37(7) — I^ands under Wateb — Construction at 

Gbant. 

Where the state granted a tract of marsh or tide land, whlch was inter- 
sected by many tidal sloughs or creeks, some of considérable magnitude 
and others dwindling to mère ditohos or rlvulots, and neither the ehannel 
of one of such streama nor the land underlying it was excepted from 
the grant, the grantee had a valid légal title to the land through whlch 
tho stream ran, induding the soil underlying the ehannel, even though 
the stream was navigable. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 212- 
215.] 

3. 'Xavigabie Waters <S==>39(4) — Rights of Riparian Owners — Improve- 

MENT OF CHANNEl.a. 

Even for the purpose of Inïprovlng a stream for purposes of navigation, 
there is no right to take and carry away the soll underlying the stream 
and belonging to the rlparlan proprietor wlthout compensation, and to 
sell it to another for the bettennent of his land. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. § 21.] 

4. Evidence iS=10(5) — Navigable Wateks i®=»1(7) — Evidence of Naviga- 

bility — judicial notice. 

While courts take judlelal cognlzance of the navigable character of 
large and well-known bodies of water, as to those of a more insignifieant 
character, the history and nature of whlch are less known, the fact of 
navigability must be established by évidence, and the burden of proof 
rests on the party asserting that character. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 13; Navigable 
Waters, Cent. Dig. §§ 12-15.] 

fi=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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6, Navigable Wateks <S=>1(3)— Test of Navigabiutt, 

The mère depth of water doea not place a stream In the category of a 
navigable waterway, other essentials being absent; nor will the want 
of depth or capacity In part of its course take a stream out of that cate- 
gory, if the other characterlstics are présent. 

[Ed. Note. — For other cases, see iNavigable Waters, Cent. Dlg. § 7.] 

6. Navigable Watebs <S=»1(4) — Test or Navigabilitt. 

That a stream Is one in vshlch the tida ebbs and flows does not neces- 
sarily tend to demionstrate Its navigable character. 
■ [Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 8.] 

7. Navigable Waters iS=>1(1) — What Constitutes — Navigable Stream. 

A tract of marsh or tide land, largely submerged at flood tlde, was in- 
tersected by many tidal sloughs or creeks, one of whlch was. In Its lower 
reaches, as vrtde as 100 feet or over, wlth a depth of from 2 feet or less at 
low tide In its shallowest parts to approxlmately 7 or 8 feet at its flood, 
and deepening somewhat towards its mouth. A grant of such lands did 
not except such stream, and It had never been meandered by the state, 
or designated as a navigable stream by statute. It had never been used 
or regarded as navigable, other than for duck beats or punts for 
hunting and fishing, until within a few years, when an oïl company es- 
tablished a plant on adjolning land, and on a few occasions took small 
amounts of material to its plant on the flood tide by power beats ana 
scows of llght draft. It ran w^holly through unimproved private property, 
and was not accessible or available to the public, or to any private indus- 
try other than the oil company's plant, and, though within the cor- 
porate llmits of a city, it was at least a quarter of a mile from the near- 
est establlshed street. Seld, that It was not a navigable stream, whlch 
eould be Improved for purposes of navigation against the wishes of the 
riparlan proprietor. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 6, 11. 
16.] 

In Equity. Suit by Lucio M. Mintzer and others against the Nortli 
American Dredging Company, in which the City of Richmond in- 
tervened. Decree for plaintifïs. 

J. K. Johnson and W. P. Johnson, both of San Francisco, Cal., for 
plaintiffs. 
D. J. Hall, of Richmond, Cal., for intervener. 
Earl D. White, of Oakland, Cal., for défendant. 

VAN FLEET, District Judge. This is a bill to enjoin the défend- 
ant from further proceeding to dredge out and deepen a certain water- 
■way or channel traversing lands alleged to belong to the plaintiflfs' tes- 
tator, and from carrying away the earth or soil therefrom, as con- 
stituting a willful and malicious trespass and waste, and to recover 
damages for the waste and in jury already done. 

The answer of the défendant dénies any ownership or right of any 
kind in the plaintifïs in the land involved, and sets up that the channel 
in question is "known and designated as the south channel of the San 
Pablo Canal, ail within the city limits of the city of Richmond, county 
of Contra Costa, state of California, and that said channel is, and has 
been , for many years last past, a navigable waterway, with a public 
terminus, Connecting the said city of Richmond with the San Pablo 
Bay and the Bay of San Francisco," and that "for many years last 

(S=3For other cases see same topic & KBY-NUMBBB in ail Key-Numbered Dlgests & Indexes 
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past vessels engaged in commerce hâve navigated and traversed said 
channel" ; that ail the acts done and committed by défendant, of which 
complaint is made, hâve been had and done under and in pursuance 
of a contract theretofore entered into between défendant and said city 
of Richmond, whereby "défendant agreed to dredge a channel eighty 
(80) feet wide, in and through said south channel of said San Pablo 
Canal, to a uniform depth of eight (8) feet below low tide," and that 
the work of dredging said channel was being done by défendant "for 
the purpose of improving said waterway in the interest of commerce 
and navigation," etc. It dénies that plaintiffs hâve suffered any dam- 
age, or that défendant "has committed any willful or malicious or any 
trespass upon any property of plaintiffs." It then allèges, as ground 
of affirmative relief, that after défendant had removed approximately 
22,000 cubic yards of material from said channel it was stopped by 
the injunction issued herein, and has since discontinued work under 
said contract, and that by reason of such interruption and delay in its 
work défendant has suffered damages on its part, for which it asks 
judgment against the plaintiffs. 

The city of Richmond was permitted to file a bill of intervention, in 
which it allèges that the channel in question is a natural arm of San 
Pablo Bay, which is a navigable body of water within the state ; "that 
the depth of water in said channel varies with the rise and fall of 
the tide, and that at ordinary low tide said channel has a minimum 
depth of two (2) feet, and at ordinary high tide has a minimum depth 
of eight (8) feet"; and, after alleging substantially in the terms set 
up in the answer the navigation of said channel during récent years 
between other points and the city of Richmond, it is alleged that in 
order to improve the navigability of the channel and render it more 
suitable for commerce "it became and is necessary to deepen said 
channel, throughout its entire length to a width of eighty (80) feet and 
to a depth of eight (8) feet at ordinary low tide." It is alleged "that 
the city of Richmond has a population of 20,000 or upwards, and 
contains within its limits a large number of extensive manufacturing 
plants and industries ; that it is essential for the best interests of the 
city of Richmond, its inhabitants, and the public generally that the 
navigability of said channel be improved and increased as aforesaid, 
thereby affording better transportation facilities for the city of Rich- 
mond, its inhabitants, and the public generally." It admits the entering 
into the contract as set up by défendant for the deepening and widen- 
ing of the channel, and allèges that it has procured for that purpose 
a permit from the War Department o£ the United States for such im- 
provement. It dénies any right or title in plaintiffs in or to the premis- 
es involved, or that any soil or other thing of value is being taken 
from plaintiffs' property. 

In response to the bill of intervention the plaintiffs filed an answer, 
denying ail its allégations as to the navigability or commercial value 
of said channel, and alleging that the intervener and the Standard Oil 
Company of California hâve entered into a contract "whereby it was 
agreed that the city of Richmond should cause the dirt or soil dredged 
or taken from the property of plaintiffs to be deposited upon the prop- 
erty of the Standard Oil Company of California, and that it should 
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pay to the cîty of Richmond 10.74 cents per cubic yard therefor, that 
being the exact priée that the city of Richmond agreed to pay the de- 
fendant herein, North American Dredging Company of Nevada, for 
dredging said alleged channel as aforesaid, and that the aim and pur- 
pose of said agreement between the Standard Oil Company and the 
city of Richmond was that the Standard Oil Company should pay for 
said dredging, and thereby receive and obtain the property of plain- 
tiffs without paying them therefor." And it is alleged that, if said 
channel is deepened in accordance with the contract between the in- 
tervener and the défendant, "it will enable the Standard Oil Company 
of California to obtain a waterway to the San Pablo Bay over and 
across and upon the land and property of plaintifïs." There is a 
further allégation that the city contemplâtes using the dredged channel 
as an open sewer; but no évidence vs^as oiïered on the subject, and it 
may be disregarded. 

The évidence shows that the channel in question, which is about a 
mile in length, runs in its entire course through a tract of sait marsh 
or tide land, comprising some SOO acres more or less, having its north- 
erly boundary on San Pablo Bay, and extending southerly for a dis- 
tance of a mile, more or less, between a natural waterway known as 
San Pablo Canal or creek, which borders it on the east, and the potrero 
or highlands, constituting the San Pablo peninsula, on the west. This 
land was acquired by Dr. Tewksbury, the grandfather of the plain- 
tifïs, in the early '70s by grant from those holding patents from the 
State under the State Tide I^and Act (Stats. 1867-68, p. 716 ; Stats. 
1869-70, p. 541); and the title has been regularly transmitted to 
plaintifïs' testator, in whose estate it now rests. Like ail lands of its 
character on the margins of the sea, its bays and inlets, it is subject 
to tidal action, being largely submerged at flood tide and mostly ex- 
posed at its lower stages. As disclosed on the map, and by a personal 
inspection made by the court, it is intersected by many tidal sloughs 
or creeks, eut by the flux and recession of the waters of the bay in 
their diumal flow, some of them of considérable magnitude, and others 
dwindling to mère ditches or rivulets. At the height of the tide many 
of thèse sloughs hâve a considérable depth of water, while at its lowest 
stages, in most of them, the mud bottom lies exposed, or practically so. 
The particular channel in controversy branches from San Pablo Canal 
or creek, a stream of much greater magnitude, a short distance south 
from where the latter débouches from the marsh land into San Pablo 
Bay, and thence winds its way in a gênerai southerly direction through- 
out the length of the tract of land above described. It varies in width 
and depth, being in its lower reaches as wide as 100 feet or over, and 
narrowing somewhat farther south, with a depth, dépendent upon the 
state of the tide, of from two feet or less at low tide in its shallowest 
parts toward the south, to approximately seven or eight feet at its 
flood, and deepening somewhat as it flows to its mouth and enters the 
San Pablo Canal. 

Neither the channel nor the land underlying it was excepted from 
the grant by the state to its patentées of the tide lands through which 
it runs, nor in the deeds from the latter conveying the title to plaintifïs' 
ancestor, nor is the channel in any way referred to or mentioned in said 
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conveyances ; nor, so far as appears, has it ever been meandered by the 
State or designated among the streams or waterways declared naviga- 
ble in its statutes. While ref erred to in the answer as the "south chan- 
nel of San Pablo Canal," it bears no name or désignation on the offi- 
ciai map. At the time Dr. Tewksbury acquired thèse tide lands and 
for many years thereafter there was no settlement in the immédiate 
neighborhood, the contiguous highlands being devoted to farming and 
grazing, for which latter purpose the marsh lands were included so far 
as available. It was for this purpose, apparently, that Dr. Tewksbury 
acquired the marsh lands. He owned a large acreage in the adjacent 
highlands, and the évidence shows that shortly after the acquisition 
of the marsh lands he constructed a dyke across them near their north- 
ern boundary to keep out the tide and render the land more available 
for pasturage ; much of the grasses growing thereon making good food 
when the waters were kept out. This dyke, but for a tide gâte therein, 
was built solidly across the channel in question, and the évidence 
tends to show that it was maintained for many years — as late as 1901 — 
in a condition efficient to restrain the influx of the tide and render the 
lands more available for pasturage of cattle. Since then the dyke 
has largely disappeared and no longer obstructs the channel, although 
évidence of its existence remains. During ail thèse years, while San 
Pablo Canal was navigated to some extent, the channels and sloughs 
intersecting thèse lands, including the one in controversy, were never 
used or regarded as available for any species of navigation, other than 
for duck boats or punts for hunting and fishing ; no larger craf t ever 
attempting to traverse them. This condition continued down to about 
the year 1900 or a little later. About that time the Santa Fé Railroad 
determined on Point Richmond as a terminus on San Francisco Bay, 
and immediately thereafter the town or city of Richmond sprang up. 
The latter is built upon the highlands to the south and west of the 
marsh lands in question, and thèse highlands, extending northerly in 
a peninsula terminating in San Pablo Point, partially divide the waters 
of San Pablo Bay from the Bay of San Francisco, of which it consti- 
tutes an arm. When incorporated some years since, the corporate 
limits of the town were made to include this body of tide lands; but the 
latter remains unreclaimed and unimproved, except by the Standard 
Oil Company as hereinafter stated. The town has now grown to a 
place of considérable population and commercial importance, with a 
deep water harbor on the eastern shore of the Bay of San Francisco. 
Some years since the Standard Oil Company of California establish- 
ed a refining plant at Richmond, its site covering a considérable acreage 
of highland and including a portion of tide or marsh land purchased 
by it from plaintiffs' testator ofiE the southerly end of the tract above 
described. At that time the slough or channel in question continued 
into or through the portion of the marsh land acquired by the Oil 
Company, but the latter has since built a levée or bulkhead across the 
channel and along the northern boundaiy of its marsh lands, and has 
either wholly or partially filled in the channel where it crosses its land. 
Immediately north of the marsh land sold to the Oil Company is an un- 
improved strip of land, about 200 f eet wide, sold by the plaintiffs' pred- 
ecessors to the Belt Line Railroad, which narrow strip runs across the 
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marsh between the lands of the Oil Company and the présent holdings 
of the plaintiffs, forming the southerly boundary of the latter and the 
northerly boundary of the former. It is only since the establishment 
of the Oil Company's works that any effort, has been made to navigate 
the channel by craft of burden, and the évidence shows in that regard 
that upon some few occasions power boats and scows of light draft 
hâve been taken up through San Pablo creek or Canal and into this 
channel on the flood tide, carrying some small amount of material for 
the use of the Oil Company; but it was found that, excepting at such 
periods of high tide, it was impracticable to put the channel to such 
use without deepening it for the purpose. Accordingly the dredging 
work which the bill seeks to stop was commenced in 1915, as the resuit 
Di an arrangement between the Oil Company and the city, whereby the 
latter contracted with the défendant to do the work of dredging the 
channel as set forth in the pleadings, and the Oil Company, in consid- 
ération of the removed soil being deposited on its land within its levée 
or bulkhead, contracted with the city to pay it the same price per yard 
for the material dredged which the city was to pay the défendant for 
its removal. Upon the theory that the channel constituted a public nav- 
igable waterway, and its improvement a benefit to navigation, a permit 
from the officers of the War Department for the prosecution of the 
work was procured. The dredging opérations were commenced at the 
levée or bulkhead of the Oil Company, working northerly, and some 
900 feet or over of the channel at the south end had been dredged, and 
about 22,000 cubic yards of material removed, when stopped by the 
preliminary injunction procured by the plaintiff. 

[1, 2] 1. The présentation of the case by the défendant and the in- 
tervener proceeds largely, if not entirely, upon the theory that its dé- 
termination tums solely upon the question whether the channel in- 
volved is a navigable waterway, which they affirm it to be, and as such 
subject to improvement by the authorities for the benefit of commerce 
and navigation. Of course, if it is a navigable stream, there can be no 
question that, whatever may be the rights of the plaintiffs as riparian 
proprietors in the land underlying the stream below mean high-water 
line, they are held in subordination to the public right of navigation, 
and the coincident right to employ ail appropriate means to improve 
the channel for such purpose. Willink v. United States, 240 U. S. 
572, 36 Sup. Ct. 422, 60 L. Ed. 808; Greenleaf-Johnson Lumber Co. v. 
Garrison, 237 U. S. 251, 35 Sup. Ct. 551, 59 L. Ed. 939. But, under 
the circumstances disclosed hère as to the arrangement under which 
the work sought to be enjoined is being done and the dredged material 
disposed of, a question arises whether the rights of the plaintiffs are 
not being unlawfully invaded, independently of the considération 
whether the channel in question is or is not navigable. That the évi- 
dence is sufficient to show a valid légal title in the plaintiffs to the land 
through which it runs, including the soil underlying the channel itself , 
is not challenged in the argument, nor is the proposition open to dis- 
pute. Knudson v. Keamey, 171 Cal. 250, 152 Pac. 541, and cases there 
cited. Nor is there any question that it is for the state to détermine 
whether she will part with the title to the lands underlying her waters, 
navigable or otherwise, and vest it in private ownership. Donnelly v. 
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United States. 228 U. S. 243, 33 Sup. Ct. 449, 57 L. Ed. 820, Ann. Cas. 
1913E, 710. In that case it is said (228 U. S. 261, 33 Sup. Ct. 454, 57 
L. Ed. 820, Ann. Cas. 1913E, 710) : 

"In Barney v. Keokuk, 94 U. S. 324, 338 [24 L. Ed. 224] it was held that it Is 
for the States to establish for themselves such rules of property as they may 
fleem expédient witti respect to the navigable waters withln their borders and 
the riparian lands adjacent thereto. * ♦ * If they choose to reslgn to 
the riparian proprietor rights which properly belong to them in their sover- 
eign capacity, it is not for others to raise objections." 

And it is further said (228 U. S. 262, 33 Sup. Ct. 455, 57 L. Ed. 820, 
Ann. Cas. 1913E, 710) : 

"But it results from the princlples already referred to that what shall 
be deemed a navigable vcater, withln the meaning of the local rules of prop- 
erty, is for the détermination of the several states. Thus the state of Cali- 
fomia, if she sees fit, may conter upon the riparian owners the tltle to the 
bed of any navigable stream withln her borders." 

[3] Such being the law, we may assume for présent purposes that 
this is a navigable waterway, for it nevertheless appears that the plain- 
tiflfs own the soil underlying it to the same extent and by precisely the 
same title as they hold the riparian lands upon its banks, subject only, 
as to the submerged soil, that their right is subordinate to the right of 
navigation, which may require its removal for the improvement of the 
stream. But none of the cases hold, and it is not the law, that for 
such purpose, more than another, the soil of the riparian proprietor 
inay be taken and carried away, without his consent and without com- 
pensation, and transferred to another in private ownership. And yet 
that is what is being donc under the arrangement by which the work 
in this instance is being carried out — the soil of plaintiiifs being taken 
and deposited on the land of the Standard Oil Company for the bet- 
terment of the latter. It is not a question of the value of the thing 
taken, but one of ownership of property rights. Whatever the value 
may be, property cannot be thus taken without compensation. It 
would seem, therefore, that the plaintiflfs are entitled to hâve the re- 
moval and appropriation of their soil, as disclosed in the évidence, 
stopped, independently of the question of the navigability of the 
stream. 

[4-6] 2. But do the facts show this channel to be a navigable wa- 
terway, in the sensé and for the purpose contended for ? This is large- 
ly a question of fact, to be determined from the character of the stream, 
its situation and availability as a highway of commerce, and the other 
surrounding circumstances affecting the question. While courts take 
judicial cognizance of the navigable character of large and well-known 
bodies of water, like our Great Lakes, or of streams like the Missis- 
sippi or Ohio, as to those of a more insignificant character, the history 
and nature of which are less known, the fact of navigability must be 
established by évidence, and the burden of proof rests on the party as- 
serting that character. Harrison v. Fite, 148 Fed. 781, 78 C. C. A. 447. 
The mère depth of water will not place a stream in the category of a 
navigable waterway, other essentials being absent; nor, on the other 
hand, will the want of depth or capacity in part of its course take a 
stream out of that category, if the other characteristics are présent. 
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Nor does the mère fact that it is a stream in whîch the tide ebbs and 
flows necessarily tend to any extent to demonstrate its navigable char- 
acter. As stated by Chief Justice Shaw in Rowe v. Granité Bridge 
Co., 21 Pick. (Mass.) 344: 

"It Is not every dltch, In whlch the sait water ebbs and flows, through the 
extensive sait marshes along the coast, and whlch serve to admit and drain 
off the sait water from the marshes, whlch can be considered a navigable 
stream. Nor is It every small creek, in whlch a flshlng skiff or gunning 
eanoe can be made to float, at hlgh water, whlch is deemed navigable. But, In 
order to hâve thls eharacter, It must be navigable to some purpose useful to 
trade or agriculture. It Is not a mère posslblllty of belng used under some 
elrcumstances, as at extraordinary high tldes, whlch wlU glve it the eharac- 
ter of a navigable stream, but It nïust be generaUy and commonly useful to 
some purpose of trade or agriculture." 

The essentials of a navigable stream or waterway are thus stated by 
the Circuit Court of Appeals for the Eighth Circuit in Harrison v. 
Fite, supra: 

"To meet the test of navlgablUty, as understood In tbe American law, a 
water course should be susceptible of use for purposes of commerce or possess 
a eapacity for valuable floatage in the transportatlon to market of the prod- 
ucts of the country through whlch It runs. It should be of practleal useful- 
ness to tbe public as a public hlghway In Its natural state and without the 
aid of artiflclal means. A theorrtlcal or potential navlgabllity, or one that 
Is temporary, precarlous, and unprofltable, Is not sufflclent. • * • Mère 
depth of water, without profitable utlUty, wlU not render a water course 
navigable In the légal sensé, so as to subject it to public servitude, nor wUl 
the fact that It is sufflclent for pleasure boatlng, or to enable hunters or fish- 
ermfen to float their skiffs or canoës. ïo be navigable a water course must 
hâve a useful capadty as a public hlghway of transportatlon." 

In People v. Economy Light & Power Co., 241 111. 290, 324, 89 N. E. 
760, 768, it is said : 

"To hold that the state can by artlfldal means make a stream navigable 
whlch in a state of nature was not navigable, and thereby deprive rlparlan 
owners of thelr property rights in the bed of the strearu, is simply to hold 
that private property may be taken • * * for public use without compen- 
sation." 

See, also, Chisolm v. Caines (C. C.) 67 Fed. 285 ; Leovy v. United 
States, 177 U. S. 621, 20 Sup. Ct. ^^7 , 44 L. Ed. 914; Wilson v. Prick- 
ett, 79 Wash. 89, 139 Pac. 754. 

In his work on Irrigation and Water Rights, Mr. Kinney, treating 
of navigable waters, states (volume 1, p. 570) the principle that: 

"A stream whlch can only be made navigable or floatable by artiflcial 
means is not a public hlghway." 

And at page 567 the author says : 

"In order to be a public body of water, It must be accessible to the publie, 
and hâve a terminus by whlch the public can enter it and another from whlch 
they can leave it. Hence creeks whlch open in navigable watera, but merely 
lead Into private lands, are not publie navigable waters." 

[7] When thèse principles are applied to the facts in this case, it is 
quite apparent, I think, that the latter are lacking in several essentials 
required to constitute this slough a public navigable waterway. As we 
hâve seen, it has never been in fact navigated in any true sensé, and 
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has not been treated or considered, either by the public or by the state, 
as capable of navigation. While this lack of récognition by the state 
is not conclusive, it is nevertlieless not without potency as a f act in its 
bearing on the question, since it is not to be lightly presumed that the 
State will part with its title to property of known or recognized value 
for public use. But, in the next place, the conceded necessity of the 
work sought to be prosecuted is a récognition that the channel is not 
susceptible of being navigated in its présent state without artificial aid. 
And the facts, I think, sufficiently demonstrate that this work, instead 
of being intended for the improvement of a navigable stream, is really 
intended to render navigable a stream not so in its natural state. Nor 
does the évidence show that the channel is or will be in any true sensé 
useful to the public for the purpose of navigation. It is true it is now 
within the corporate limits of the city of Richmond, which in that 
sensé may be said to constitute a public terminus. But, as the évidence 
shows, it lies only at its "back door," so to speak, runs wholly through 
private property, and is so situated that its use is, and so far as ap- 
pears can be, available only to the Oil Company and the Belt Railroad, 
should the latter see fit to construct an approach. It is not accessible or 
available to the public, nor to any other private industry ; the évidence 
showing that the nearest established street of the town is at least a quar- 
ter of a mile from its southern terminus. Under the principles above 
stated, I am satisfied that the court would not be justified upon the 
facts in holding this channel to be a navigable stream. 

It results that a decree must go in favor of the plaintiflfs, enjoining 
the further prosecution of the work in question, and awarding them 
such damages as they may hâve suflfered, with their costs. Should the 
amount of the damages not be agreed upon, a référence may be had 
for its ascertainment. 



JENNINGS et al. v. SMITH et al. 
(District Court, S. D. Georgia, N. E. D. May 31, 1917.) 

1- CoTTBTs €=>310 — Fedebal Coubts — Jttribdiction — Neckssaby Parties. 

In a suit by cltizens of Loulsiana against cltlzens of Georgia to estab- 
llsh plaintifCs' rlghts as heirs and next of kln of a décèdent, another 
citizen of Loulsiana, intervening as défendant, is not an indispensable 
party, where his interest, if any, is merely in common with those whose 
rights rest on the same ground, and hence, when he asks to be stricken as 
a défendant, without collusion, jurlsdiction will be retained by a fédéral 
court 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 857.] 

2. Courts <S=5489(13) — Conflicting Jtjbisdiction — Establishment of Heik- 

BHIP. 

Where the parties are cltizens of différent states and the jurisdlctioual 
amount is involved, a fédéral court has jurisdiction of a suit to estab- 
Ush plalntlfCs' rlghts as heirs and next of kln of a décèdent. 

3. Courts <©=3273 — Fédéral Courts — District in Which Suit may be 

Bbouqht. 

Judicial Code, § 52i provides that when a state contains more than one 
district, if there are two or more défendants reslding In différent districts, 

^=:>For other cases see same tapie & KKY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
*Act March 3, 19U, c. 231, 3£ Stat. 1101 (Comp. St. 1916, S 1034). 
242 F.— 36 
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the suit may be brought In elther aistrlct Section 57 (section 1039) pro- 
vides that, when a part of the real or personal property against which pro- 
eeedings sliall be taken shall be in another district in the same state the 
suit may be brought in elther district. Bqulty rule 37 (198 Fed. xxviii, 115 
C. C. A. xxviii) provides that any person may be made a défendant who 
has or claims an interest adversely to plaintifl, and that any person may 
at any time be made a party if his présence is necessary or proper to a 
complète détermination of the cause. Held, that in a suit against défend- 
ants, some of whom were résidents of the Southern district of Georgia 
and vcere clalming adversely to plalntlffs, to establlsh plaintlffs' rights as 
heirs and next of liln of a décèdent, where permanent adminlstrators had 
been appointed, who resided in the Northern district, and who indivldually 
were parties to the original Mil, their appolntment did not divest the 
District Court for the Southern district of jurlsdictlon, espedally where 
part of the land involved was located' In that district. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 813.] 

In Equity. Suit by Mrs. M. S. Jennings and others against Zadoc 
Smith and others. On application by plaintiff for leave to amend, 
and application by plaintitïs and défendant L,ûnnie BuUard to strike 
him as a défendant. Granted. 

J. S. James and J. R. Bedgood, both of Atlanta, Ga., E. H. Callaway, 
of Augusta, Ga John J. Strickland, E. K. L,umpkm, and Stephen C. 
Upson, ail of Athens, Ga., F. H. Colley, of Washmgton, Ga., H. H. 
Perry and W A Charters, both of Gainesville, Ga., Wm. M. Howard, 
of Augusta, Ga., Thomas J. Shackelford and Henry S. West, both of 
Athens, Ga., Homer Sutton, of Cornelia, Ga., Stanhope Erwin, of 
Clarksville, Ga., and Little, Powell, Smith & Goldstein, of Atlanta, Ga., 
for plaintlffs. 

Alex C. King and John L,. Tye, both of Atlanta, Ga., Samuel H. 
Sibley, of Union Point, Ga., Horace M. Holden, Howell C. Erwin, 
and Hamilton McWhorter, ail of Athens, Ga., E. P. Noël, of L,ex- 
ington. Miss., and King & Spalding, of Atlanta, Ga., for défendants. 

SPEER, District Judge. The plaintififs, citizens of I^ouisiana, hâve 
heretofore filed their bill against Zadoc Smith, a citizen of the North- 
eastern division of the Southern district of (Georgia, and others citi- 
zens of that division and district. Plaintififs aver that they are the 
next of kin and heirs at law of James M. Smith, deceased. The nature 
of the litigation may be gathered from the opinion of this court, ren- 
dered on application for extraordinary relief, by which receivers were 

authorized, reported in 232 Fed. 921, and in 238 Fed. 48, 

C. C. A. , in which a reversai of the order just mentioned was 

directed. 

The plaintiffs now seek to amend the original bill. In the proposed 
amendment they aver that, since the bill was filed, the ordinary — 
that is, the probate court — of Oglethorpe county has appointed Erwin, 
Arnold, and Smith, as permanent adminlstrators of aie estate. The 
adminlstrators hâve qualified. It is further averred that the personal 
estate is much more than $1,000,CK)0 in value, and is far in excess of 
what would be necessary to pay ail the debts against the estate, in- 
cluding expenses of administration. It is further alleged that at the 
time of his death the intestate owned real estate, located partly in 
the Northeastern division of the Southern district of Georgia, and 
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partly in the Northern district of Georgia, and at other points in the 
State. A list of this realty is attached. Petitioners allège that thèse 
lands are worth approximately $1,000,000, and that the title to the 
lands vested in the plaintiffs upon the death of the intestate. They are 
entitled to possession, subject to the right of the administrators to 
administer, should the necessity arise They allège that the adminis- 
trators ail réside in the Northern district of Georgia, and, while not in- 
dispensable parties, are proper parties to the bill They pray tliat by 
proper order each of the administrators be directed to appear, plead, 
answer, or demur on a day to be designated ; they being persons in 
possession and in charge of the lands in question. The further prayer 
of the amendment is that the court decree that the plaintiflfs own the 
lands described, and that they be entitled to recover possession from 
the administrators, together with the rents thereon, etc 

Pendmg the hearing on the original bill, one Lonnie BuUard was 
made a party défendant by intervention. He is a citizen of Louisiana. 
The plaintifïs and Bullard now come, and "each and jointly move the 
court to strike said Lonnie Bullard, as a défendant, from said case." 
To the allowance of this amendment, the original défendants and pro- 
posed défendants object. The objection is on ail grounds leveled at 
the jurisdiction of the court. It is fîrst insisted that the Louisiana in- 
tervener, Lonnie Bullard, is an indispensable party, that without his 
présence the bill cannot proceed, and that, if he remains a party, the 
jurisdiction must be denied, for the reason that he is a citizen of the 
same state with the plaintifïs. 

In support of the first contention Barney v. Baltimore City, 6 Wall. 
280-291, 18 L. Ed. 825, is cited. There Mary Barney, a citizen of 
Delaware, filed a proceeding for the partition of real estate against 
the city of Baltimore, several citizens of Maryland, and Matilda and 
Ann Ridgley, who were citizens of the District of Columbia. It is 
pointed out in the opinion of the court, pronounced by Mr. Justice Mil- 
ler, that citizens of Ûie District of Columbia were not citizens of a state, 
within the meaning of the Judiciary Act, and could not become par- 
ties to the proceeding in the fédéral court, and from the nature of the 
proceeding the court must parcel out the share of the absent parties 
at interest without the opportunity for hearing from them. On account 
of the absence of thèse essential parties, the proceeding was dismissed. 

Torrence v. Shedd, 144 U S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528, 
is also cited for défendants, and was also a proceeding to enforce the 
partition of land. It had been filed in the state court, and was re- 
moved to the Circuit Court. There was a motion to remand, which 
was denied. There Torrence brought suit against Susan M. Shedd, 
John B. Brown, and 90 others for partition of a tract of land, to an 
undivided one-third of which Torrence claimed a title under a deeri 
by Edward Sorin. The court, through Mr. Associate Justice Gray 
points out that the object of the suit was not merely the establishmen'- 
of the title of the plaintifï in an undivided share of the land, but i* 
was the partition of the whole land and the conveyance of his undi- 
vided share into the entire estate in a proportional part, as well a? 
the establishment of his title against ail the défendants. 

Hooe V. Jamieson, 166 U. S- 395-399, 17 Sup. Ct. 596, 597, 41 L 
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Ed. 1049, is also cited in support of the objection to jurisdiction. There 
were citizens of the District o£ Columbia, and one a citizen of the 
State of Minnesota, who brought an action for lands in the Western 
district of Wisconsin. Holding anew that citizens of the District of 
Columbia could not sue in a fédéral court, Air. Chief Justice Fuller, 
rendering the opinion, observed : 

"In the case at bar no application was made for leave to discontinue as to 
the three plalntlffs who were citizens of the District of Columbia, and to 
amend the complaint and proceed wlth the cause in favor of tbat one of the 
plalntlffs alleged to be a citizen of Minnesota. Junsdietion of the case as to 
four plalntlffs could not be malntalned on the theory that when the trial 
terminated it mlght be retained as to one." 

The case of Hom v. Lockhart, 17 Wall. 579, 21 L. Ed. 657, was a 
suit brought in the Circuit Court of the United States by legatees in 
a will to compel an exécuter to account for moneys received by him 
in sales of property belonging to the estate of his testator and to pay 
to them their distributive shares. It was objected to the jurisdiction 
that two of the défendants were résidents of Texas, the same state 
with the complainants. This, Mr. Justice Field, for the court, held — 

"was met and obviated by the dismissal of the suit as to them. 'ITiey were 
not indispensable parties ; that is, their interests were not so interwoven and 
bound up with those of the complainants, or other parties, that no decree 
could be made without necessarily atfecting them. And it was only the prés- 
ence of parties thus situated whlch was essential to the jurisdiction of the 
court." 

And, continued the learned Associate Justice : 

"The question always is, or should be, when objection is taken to the ju- 
risdiction of the court by reason of the dtizenship of some of the parties, 
whether, to a decree authorlzed by the case presented, they are Indispensable 
parties ; for. If their interests are severable, and a decree without préjudice to 
their rights can be made, the jurisdiction of the court should be retained, and 
the suit dismlssed as to them." 

[1] In view of thèse authoritative holdings, what seems a conclu- 
sive reply to the contention that Lonnie BuUard, of Louisiana, who 
became a party défendant by intervention, is a party indispensable to 
a complète and final decree, is that Bullard himself, now, in the prés- 
ence of the court, moves to strike his name from the record. He has 
heretofore filed an application to the same effect. There is no con- 
tention that this is collusively done. His existence is not disclosed 
by the original bill. He intervened voluntarily, and can voluntarily 
withdraw. His intervention must hâve been in subordination to the 
propriety of the main proceeding. Equity rule 37 (198 Fed. x.xviii, 115 
C. C. A. xxviii); Hardenbergh v. Ray, 151 U. S. 118, 14 Sup. Ct. 305, 
38 L. Ed. 93. For the court to hold him an indispensable party would 
be, in the absence of both pleadings and proof, to accord him a status 
for which he does not contend. This makes the issue hère, on this 
point, wholly unlike the cases of partition, etc., -where the court was 
obliged to perceive the interest, and the absence of parties, whose 
présence is necessary to final decree. Besides, the fédéral courts from 
an early period of their history hâve steadily held that, where the 
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real merits of the cause can be determined without affecting the in- 
terests of absent persons, though proper parties, the cause may pro- 
ceed without them. A fortiori will this be done where such absent 
party has voluntarily disclaimed appearance. Volenti non fit injuria. 
See Thomas v Anderson, 223 Fed. 43, 138 C. C. A 405 ; Einstein v. 
Georgia Southern & Floride Ry. (C. C.) 120 Fed. 1008-1010, affirmed 
on this ground by Circuit Court of Appeals, 218 Fed. 58, 133 C. C. A. 
657. 

Moreover, under the law of Georgia, the interest of Lonnie Bullard, 
if it exists, would be merely in common with the others whose rights 
rest on the same ground with his. Hère there is no joint tenancy. 
Park's Annotated Code, §§ 3722, 3723 ; Blake v. Black, 84 Ga. 392, 
11 S. E. 494._ 

As to the jurisdiction in a gênerai sensé, we must be controlled by 
the action and deliverance in this case of the Circuit Court of Appeals. 
It is true that the learned judges of that court reversed the action of 
this court in granting tlie extraordinary relief sought. The Circuit 
Court of Appeals, however, did not dismiss the bill for want of juris- 
diction. Of course, had such want appeared, dismissal would hâve 
been promptly ordered. So far from doing this, the learned judge 
rendering the opinion, District Judge Grubb, observed: 

"It (that is, the fédéral court in equlty) cannot draw to Itself the gênerai 
administration of the estate of a décèdent; nor can it adjudicate the clalms 
of parties thereto, unless there Is présent the necessary diversUy of citizen- 
ship and the requlsite amount to confer .iurisdlctlon. When jurisdictional 
requlrements are présent, the court stops with the adjudication as between 
such of the parties as hâve the .lurisdictional qualifications. Having de- 
termined their claims to a share of the estate, the parties are remitted to 
enforce their claim, to the state jurisdiction, where the estate Is being adminis- 
tered." 

This view has the sanction of Waterman v. Canal-Louisiana Bank, 
215 U. S. 33, on page 43, 30 Sup. Ct. 10, 12 (54 L. Ed. 80). There 
Mr. Justice Day, for the Suprême Court, announces : 

"The gênerai rule to be dedueed from" the décisions "is that, inasmuch a.^ 
the jurisdiction of the courts of the United States Is derlved from the fédéral 
Constitution and statntes, In so far as controversies between cltizens of 
différent states arise which are withln the established equity jurisdiction of 
the fédéral courts * * • the jurisdiction may be exerclsed, and is not 
subject to limitations or restrained by state législation establishing courts of 
probate and givlng them jurisdiction over similar matters." 

The learned justice continues : 

"This court has uniformly malntained the right of the fédéral courts of 
chancery to exercise original jurisdiction (the proper diversity of cltlzenshlp 
existing) in favor of creditors, legatees, and heirs to establish their clalms and 
hâve a proper exécution of the trust as to them" — citing many cases. 215 U. 
S. 43, 30 Sup. Ct. 10, 54 L. Ed. 80. 

Justice Day, in concluding the discussion of the relief which in prop- 
er cases may be afïorded by the United States court, remarks : 

"It Is to be presumed that the probate court wlU respect any adjudication 
which mlght be made in settling the rights of parties in this suit In the fédéral 
court." 
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He, however, significantly adds : 

"It bas been frequently held In this court that a judgment of a fédéral court 
awarding property or rlghts, when set up in a state court, If its effect is 
denied, présents a daim for fédéral right which may be protected in this 
[tbe Suprême] Court." 

[2] Recurring to the opinion of the Circuit Court of Appeals in 
Smith V. Jennings, supra, we find this summation : 

"Our conclusion in this respect Is tbat the jurlsdiction of the District Court 
could bave been properly Invoked, even bad the state court of ordinary not 
flrst aequired jurlsdiction, but for two purposes: (a) To préserve the assets 
of the estate, pending administration in a state court of compétent probate 
jurlsdiction, when tbey were shown to be in danger of waste or dissipation ; 
and (b) to adjudicate clalms of creditors or next of kln or helrs to share in 
the estate, where the necessary parties were citizens of différent States, and 
tbe amount Involved conferred jurlsdiction In the fédéral court." 

It is obvious that for the purpose so clearly expressed in section (b) 
of this ground of jurisdiction thus determined, the action of this 
court is now invoked. In a closing paragraph of the opinion, the 
gênerai jurisdiction of the District Court in equity is reasserted as 
f ollows : 

"The District Court, in a proper case, under the bill flled, if the necessary 
parties ean be brought into court without defeating its jurisdiction by reasou 
of there being no diversity of citlzenshlp, bas jnrisdiction to entertain and 
détermine tbe respective rights of citizens of difCerent states, clalming an in- 
terest in the estate of the intestate. Whether, even for that purpose, the bill 
can be malntained successfully. In the absence of the permanent administra- 
tors as parties défendant to represent the estate, and, if not, whether tbey 
can be made parties to the pending bill upon their appolntment, are questions 
tbat may require considération. For thèse reasons, we wlll not direct the 
dlsmissal of tbe blU, but leave counsel to take such further steps, if any, as 
tbey may be advised." The cause was "remanded for further proceedlng 
not Inconsistent wlth this opinion." 

[3] Counsel for the plaintiffs seek to avail their clients of the op- 
portunity thus afforded. The permanent administrators hâve been 
appointed. This amendment is to make them parties to the bill, brought 
by the plaintiffs, and pending in the Northeastern division of the 
Southern district of Georgia at the time of their appointment. True, 
the administrators réside in another judicial district, that is, the North- 
ern district of Georgia ; but they réside in Georgia. In section 52 of 
Hopkins' Judicial Code, Annotated, we find the f oUowing : 

"When a state eontains more than one district, * • * if there are two 
or more défendants residlng In différent districts, it [the suit] may be brought 
In either district, and a duplicate wrlt may be issued agalnst the défendants, 
directed to the marshal of any other district in whlcb any défendant résides. 
The clerk issiiing duplicate writ shall Indorse thereon that it is a true copy of 
il writ issued from the court of the proper district and such original and 
duplicate writs, when executed and turned luto the office from which tbey 
issued, shall constltute and be proceeded on as one suit, and, upon any judg- 
ment or decree rendered thereon, exécution may be issued directed to the 
marshal of any district in this same state." 

Now, from the original bill it appears that Zadoc Smith and several 
of the défendants, who are claimmg adversely to complainants as to 
the entire estate, réside in and are citizens of the Southern district. 
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That they hâve a substantial interest is equally apparent. They were 
originally sued. This, under the authority of equity rule 37 (super- 
seding the old rule No. 49) : 

"AU persoiis havlng an interest In the subject of the action, and in obtain- 
iiig the relief demanded, may join as plaintiffs, and any person may be made 
n défendant, who has, or claims, an interest adversely to the plaintlfC." 
]»8 Fed. xxviii, 115 C. C. A. xxvlli. 

Then follows this significant clause: 

"Any person may at any time be made a party if hîs présence is necessary, 
or proper, to a complète détermination of the cause." 

As appears from the record, the adverse claims of the plaintiffs 
who live in Louisiana and of the défendants who live in the Southern 
district of Georgia are the substantial thing to which the jurisdiction 
of the court initially attaches; but, as strongly intimated in the opin- 
ion of the Circuit Court of Appeals in this case, supra, the permanent 
administrators are proper, if not necessary, parties. That they may 
be added by amendment, with the permission of the court, seems un- 
deniable. New equity rule 28 (198 Fed. xxvi, 115 C. C. A. xxvi); 
Beecher's Fédéral Rule Book, Annotated, page 323. Thus amended, 
this becomes, in part at least, a suit to enforce a légal or équitable 
claim to the real property within the Southern district of Georgia. To 
that extent it is a suit of a local nature, and seems to be controlled by 
section 57 of the Judicial Code. This provides : 

"And when a part of said real or personal property, against whleh such pro- 
ceedings shall be taken, shall be within another district, but within the same 
State, such suit may be brought in either district in said state." 

The court, however, does not understand that, by the amendment 
particularly emphasizing the fact that this is a suit of a local nature, 
the plaintiffs abandon the purpose of the original bill. This was to 
hâve adjudicated', in a court to which. the Constitution of the United 
States gives them access, their right to be declared the next of kin 
and the heirs entitled to the entire estate of the décèdent. The orig- 
inal bill was brought agamst citizens and résidents of the Southern 
district of Georgia. It had features which were apparently intended 
to be protective of the large interests involved; but the gravamen of 
the bill was the contest over the heirship. This remains. Permanent 
administrators, who were, individually, parties to the original bill, hâve 
now been appointed. Their appointment, as we hâve seen, could not 
hâve the effect to divest the court of its jurisdiction. 

For thèse reasons, and others which might be given, the amendment 
by which they are made parties will be allowed. Lonnie BuUard, as an 
intervener, on his own motion, will be stricken, and the cause will pro- 
ceed as usual in equity. 
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WILLIAM A. HIGGINS & CO. v. ANGLO-ALGERIAN S. S. 00, 
(District Court, S. D. New Xork. June 30, 1915.) 

1. Shipping ®=3l32(5) — Injuries to Shiphent — Sufficiency or Evidence. 

In a suit for damages to a shipment of dates, injiired by water, évidence 
held to sliow tUat the injury was sustained while the dates were upon 
tlie llghters from whtch tliey were loaded and before they came aboard 
tlie shlp. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. iS 483, 484.] 

2. Shipping (g=>106 — Bills of Lading — Estoppel. 

A récital, In a bill of lading glven by a sbip's agent, that a shipment of 
datesi was received In apparent good condition, did not estop the shlp to 
show that they were damaged by rain or spray before being loaded on 
the shlp, though when so loaded they were not in apparent good condi- 
tion, but were stalned or dlscolored, as there could be no greater estoppel 
than If the récital had been true. In whlch case the estoppel would only 
hâve extended to the apparent condition of the shipment. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 226, 414- 
419.] 

3. SniPPiNG ®=5l42 — INJTJBT TO Shipment — Limitation of Liabilitt — No- 

tice OF Damage. 

There could be no recovery for damages to so much of a shipment of 
dates as was removed before notice of damage, where the blll of lading 
provlded that such removal should be a waiver of ail claims. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. g 496.] 

4. ADMIBALTT ®=>18 — JURISDICTION — TOBTS. 

Whether a tort consisted in the issuanee of a blU of lading, or In 
its negotlatlon, admiralty had no jurisdlction ; both of such acts having 
occurred on the land. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 206-221.] 

In Admiralty. Libel in personani by William A. Higgins & Co. 
against the Anglo-Algerian Steamship Company. Libel dismissed. 

This Is a libel In personam by the assignée of a blll of lading for damage 
done to part of a cargo of dates shipped on board the steamship Armiston 
from Bussorah, Persla, for New York durlng the flrst days of November, 
1911. The steamer lay in the Bussorah Roads, and the dates were brought 
alongsidein, llghters, wrapped in oil paper and packed in wooden cases made 
of three-elghths inch boards. While the loadlng was going on, heavy tropical 
Tains fell on Bussorah for several nlghts, drenchlng the llghters and wetting 
some of the dates so much that the master refused to taUe them and sent 
the llghters back. Some 25,000 cases, nevertheless, were shipped, among 
which were the 3,000 afterwards sold to the libelant. When they came over 
the side, the mate gave receipts, and In every case noted upon the receipt 
that the cases were stalned by their own contents, or were dlscolored, or the 
équivalent. Whether the cases were aetually wet by the rain on the llghters 
does not appear from the testlmony of the shlp's cxew. 

When the loadlng was complète, the ship's agent, at the request of the 
shlppers, gave them a "clean" blll of lading, whlch read, "Apparently in good 
order and condition." In the fine printed portion of the blll of lading, how- 
ever, there appeared this clause: "Mate's receipts to be conclusive évidence 
of the quantity of and condition In which goods are received by this company 
from river steamers and craft." In order to procure this "clean" bill, the 
shippers gave to the shlp's agents at Bussorah a eontract of indemnlty hold- 
ing ihem harmless for ail conséquences arlsing therefrom. 

When the dates arrived in New York, they were placed upon the pier, and 
it was there found that out of 3,000 cases about 2,000 had been damaged. 

®=9For othM «aseg aee same topic & KBY-NUMBEB in ail Key-Numbered Dlgesta & Indexa* 
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Of thèse 2,000 the casings of 440 were stripped, and it was finally ascertained 
that some water damage had happened to about 500 in ail ; but whether the 
damage was from sait or fresh water Is in dispute. More than 1,000 of the 
cases were removed by the libelant without notice of damage, the bill of 
ladlng containing a provision that such removal should be a waiver of ail 
claims. 

The master, carpenter, and the mate of the Armlston were examined, and 
testified without contradiction that the hatches were elosed during the heavy 
rains at Bussorah, and that they had examined the holds and found them 
clean and dry before the loading began. At Muscat more cargo was taken in 
fine weather, and the ship had no trouble till she passed Gibraltar. In the 
Atlantic she experienced unusually heavy weather even for December, and 
for some days labored heavily and took on board large sea; but no hatcnes 
were brolien open, and there was no évidence of damage to the cargo The 
weather was very cold, and when the hatches were opened in New York it tran- 
spired that the holds had sweat, but the sweat dld not appear to be enough to 
cause the damage to the dates, although some cargo was damaged in each or 
the holds except No. 3. 

James A. Martin, of New York City, for libelant. 
John M. Woolsey, of New York City, for respondent. 

LEARNED HAND, Di.strict Judge (after stating the facts as 
above). [1] In spite of the very reasonable skepticism with which 
courts regard the proof of a ship's crew in such cases as this, there is 
no just reason to disregard their testimony, which stands quite unim- 
peached and which is not contradicted by any inferences necessarily 
to be made from the évidence touching the dates before they came 
aboard. Whether they got wet in the lighters while alongside, or 
whether they were wet before the lighters got them, does not appear ; 
but that they were damaged is certainly the case, and that they were 
damaged by the rain is certainly f avored by ail the probabilities. Upon 
the issue of whether they were wet by sait water I find against the 
libelant ; that is, if they were wet by sait water I think it was not on 
the ship. The only reason to suspect sait water is that Kemp found a 
sait reaction by nitrate of silver, but a trace would be enough for that, 
and sait may grow in the dates or it may get on them in the lighters. 
Ail the other witnesses say that the damage was not from sait water, 
and Kemp was not very certain upon cross-examination. Therefore 
I find that the dates were not injured by sea water while on the ship. 

The only other possible water damage which could hâve reached 
them is from the sweat of the holds, but the libelant lays little stress 
upon, this. That the holds did sweat is true enough, and some of the 
water may hâve f allen on the cargo ; but it is hard to see why, if this 
was the cause, the Muscat dates should ail hâve come off uninjured, 
while the Bussorah dates which came aboard discolored and after 
exposure to foui weather should be injured. Certainty is perhaps not 
possible, but the likelihood is very strong that the damage did not 
happen from sweat. I therefore find that the damage occurred through 
the wetting of the dates either by rain or by sea water before they 
came aboard and while upon the lighters. As the bill of lading con- 
tained an exception against liability for damage from rain or spray 
or for risks of lighterage, it follows that there is no liability under 
the contract of carriage. 
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[2] To meet this difficulty, the libelant relies upon the doctrine of 
estoppel, and insists that the words of the bill of lading, "in apparent 
good condition," are not qualified by the clause giving eflfect to the 
mate's receipts. I shall accept their position for the purposes of the 
case and consider it as though the bill of lading created a complète 
estoppel. What is the ship estopped to assert? Certainly no more 
than that the goods were in apparent good condition. I cannot see 
that this should be extended so as to forbid their showing that they 
were actually damaged by rain or spray and that such damage was 
excepted from the bill of lading. To give such a bill of lading is 
in my judgment a tort, for which the libelant has a remedy; but I 
am now considering simply the ship's liability in contract, to be worked 
out through an estoppel. It is no doubt unfortunate that, owing to 
our complicated jurisdiction, I cannot give a remedy upon that tort ; 
but I cannot, and the distinction is therefore vital. If the libelant pro- 
ceeds by estoppel, the limit of the estoppel is that the ship shall be 
held to the words used. Obviously, if the cases liad not been stained 
or discolored, if the goods had in fact been in apparent good condition, 
the ship could hâve proved that they were wetted by the rain or by 
spray while in lighters and that the ship was excused under the excep- 
tions of the bill of lading. How can the estoppel put the ship in a 
worse position than if the statements had been in fact true? 

In England the law must be conceded to be in doubt, though I be- 
lieve that it is in accordance with what I hâve said. In Campania 
Naviera Vasconzada v. Churchill (1906) 1 K. B. 237, Channel, ]., 
decided that the shipi was estopped by a bill of lading which had the 
words "in good order and condition." The case involved lumber stain- 
ed by oil while at the shipper's risk, and the damage was apparent to 
the master who signed the bill of lading. The décision proœeded 
upon the theory that, as the ship was estopped to show that the lumber 
was not in good condition, it could not show that it had been damaged 
before the ship received it, and could not therefore sustain its burden 
as carrier of showing that it was not liable. I cannot find that the 
ship attempted the line of défense that, even if the lumber was dam- 
aged while in its custody, the damage was within the exceptions of the 
bill of lading, and this no doubt was impossible, as the estoppel went 
beyond the apparent condition of the goods and affected their condi- 
tion in fact, from which followed the conclusion that they had been 
damaged while in the ship's custody, a damage the ship could not 
excuse. 

However, in Martineaus, Ltd., v. The Royal Mail, etc., Co., lytd., 
17 Com. Cases, 176, Scrutton, J., who was of counsel for the ship in 
the case just cited, had before him a bill of lading containing the 
words "in apparent good condition." The cargo was sugar which 
the owner of the bill of lading acknowledged had got wet before it 
came to the ship. Scrutton, J., reasoned that, since the ship was es- 
topped to say that the goods were not in apparent good condition, it 
was inconsistent with that estoppel to allow them to show that the 
damage had corne from external causes, and that the ship could not 
prove that an excepted péril had caused the damage. I cannot in the 
least distinguish this case from the case at bar, except for the clause 
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about mate's receipts, which I disregard (Crooks v. Allen, 5 Q. B. D. 
38, 40), and I can only say with great respect that it seems to me to 
confuse the wrong done by uttering a false bill of lading with the 
liability of the ship upon its contract. If the ship could not hâve proved 
the wetting of the cargo had the apparent condition been in fact good, 
then the décision would be without question ; but no one could assert 
that. If it be urged that the cargo could not hâve been wet without 
showing it, I should say that that was irrelevant ; but, irrelevant or 
not, it has no application to the case at bar, because no one has con- 
nected the discoloration of the dates with their being wet, and, in- 
deed, the mate sent away ail lighters which he supposed to hâve got 
wet. 

The House of lyords, in Crawford v. AUan I,ine, [1912] App. Cases, 
130, expressed an opposite opinion, I think, at least in the judgments 
of L,ord Atkinson and I^ord Gorell. In this case flour had been shipped 
from Minneapolis to Glasgow under a through bill of lading which 
contained the words, "in apparent good condition." The flour was 
wet in New York before it reached tlie ship, and the first question 
was when the estoppel spoke, which the court fixed at the date of its 
receipt by them. Having imposed an estoppel upon the ship because 
it gave the unconditional receipt under such a bill of lading, it was 
necessary to détermine the effect of the estoppel, and in the judgment 
of L,ord Atkinson and Lord Gorell it abundandy appears that they 
supposed the ship might show that the damage arose from a wetting 
previous to its receipt by the ship, and that the ship was excused. The 
Lord Ordinary of first instance had found against the ship in both 
thèse particulars, and the House of Lords accepted that finding. I 
think that this case at least leaves it open to doubt whether the déci- 
sion in Martineaus, Ltd., v. The Royal Mail, Ltd., supra, expresses the 
law in England. 

[3] In any case there could be no recovery for so many of the 
cases as were removed before notice. The Persiana, 185 Fed. 396, 
107 C. G. A. 416. 

[4] While therefore the libelant fails upon this proceeding, I hâve 
no doubt that to utter such a bill of lading is a tort, since it is an 
utterly unjustifiable fraud. The excuse that a bill of lading is not 
negotiable has no merit whatever, nor hâve any of the authorities cited 
any bearing on a case where a false statement is deliberately inserted 
to be acted upon by innocent third persons. To allow the ship to es- 
cape liability under such circumstances would be intolérable. Nothing 
could more clearly show the corrupt purpose of the parties than the 
indemnity agreement itself. There are two reasons, howeyer, which 
prevent any recovery in this case upon that theory. The first is that 
the libel must be amended to set up a new cause of action, which 
it is perhaps too late now to do. The Burma, 187 Fed. 94, 110 C. C. 
A. 330. The second is that this is an admiralty court only and would 
hâve no jurisdiction over such a case if the libels were amended, be- 
cause the bill of lading wàs issued at Bussorah, if that be the wrongful 
act, and negotiated in New York, if the wrongful act be its negotia- 
tion. One of thèse acts was a tort, but a tort on land, over which 
admiralty has no jurisdiction. Williams v. Providence Washington 
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Ins. Co. (D. C.) 56 Fed. 159. It is not necessary to consider whether 
in any event admiralty would hâve jurisdiction over a deceit commit- 
ted on the high sea. 

The libel is dîsmissed, without costs. 



THE MBRBIMAO. 
(District Court, S. D. Morlda. January 27, 1917.) 

1. Admikaltt ®=32S — Pbocebdings in Rem — Effect of State Laws. 

Whether a proceeding in rem can be malntained against a vessel for 
tort causlng death dépends upon the construction of the state laws. 
[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 278-288.] 

2. Admiralty <S=s>48 — Decbee in Rem — Peocess to Support. 

A decree In rem cannot be rendered against a vessel by an admiralty 
court, where no attachment was ever served. 
[Ed. Note. — For other cases, see Admiralty, Cent Dlg. §§ 404-413.] 

3. Admieaxtt <S=>46 — Decree in Pebsonam — Peocess to Support. 

The ordinary monltion issued In srfts in rem in admiralty does not 
coniply with the requirements of the monltion in personam, and under 
service thereof jurisdiction to render a decree In personam cannot be 
malntained. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 393-395.] 

4. Admiralty ®=>44 — ^Peocess — Effect op Appeaeance. 

Where, in a suit in admiralty, défendant flled exceptions challenglng 
the sufficiency of the libel and an ansvs'er putting in Issue Its allégations 
of fact, It made itself a party to the proceeding In such manner that the 
court had jurisdiction to proceed to an adjudication of the rights of the 
parties in personami, though there was not a sutticient service of process 
to support a decree in personam. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 370-384.] 

5. CoNSTiTUTioNAL Law cS=>245 — Masier and Servant <S=>11 — Validity oe 

Statutes. 

Laws Fia. 1913, c. 6521, regulatlng the llabillty of employers for in- 
juries to employés, does not vlolate Const. U. S. Amend. 14, because It in- 
cludes, in the persons, firms, and corporations subject thereto as engaged 
In hazardous occupations, persons and corporations engagea in boating, 
when the boat is propelled by steam, gas, or electrlcity, thereby excluding 
saillng vessels. 

[Ed. Note. — For other cases, see Constltutional Law, Cent Dlg. § 702.] 

6. "SiiiPPiNa i®=384(5) — Injuries to Stevedores — Assumption of Risk — Stat- 

utoey Provisions. 

A stevedore, engaged In loadlng or unloading a steam vessel, is wlthln 
the protection of Laws Fia. 1913, c. 6521, section 4 of which aboUshes 
the doctrine of assumed risk in ail cases arislng thereunder. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dlg. § 342.] 

7. Shipping <®=»84(5) — Injuries to Stevedores — Oontributory Négligence. 

An experlenced stevedore, engaged In such business for many years, 
was guilty of négligence contributing to his injury, eaused by the négli- 
gent handling of a hatch cover, where it appeared that it was dangerous 
to be under the hatch when the shlp was being loaded and when covers 
were being placed upon the hatch, and that stevedores were cautioned 
about this and warned not to stand under the hatches at such time. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 342.] 

iB — ■'''"'• other cases aee same toplc à KBT-NUMBBR in ail Key-Numbered Digests & Indexes 
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8. Shtpping <S=384(5) — Injuries to Steveboees — Contribtjtoet Négligence. 

Under Laws Fia. 1913, c. 6521, § 3, abollshing the défense of contribu- 
tory négligence as a bar to an employé's suit for injuries, except wheie 
the Injured party and the person whose négligent act caused the injury 
are fellow servants engaged in the rterformanee of the act causiug tU(> 
injury, and the employer Is guilty of no négligence contributlng to tho 
Injury, contributory négligence of a stevedore, engaged in loading a vessel, 
but having nothlng to do with the worli of putting a cover on a hatch. 
did not bar recovery for injuries caused by the négligence of the stevo- 
dores engaged In placing such cover. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 342.] 

9. Deatd (S=95(1) — Damages fob Death — ^Amount. 

Four thousand dollars would be a proper award for the death of a 
stevedore having a life expectancy of 27 years, and having a wife 6 
years younger than himself and three children, where it was not sho«ii 
how much he expended on his family in thelr care and maintenance. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 108, 113-115, 120.) 

In Admiralty. Libel by Gabriella Moody agaiiist the Alerchants' 
& Miners' Transportation Company and the steamship Merrimac. De- 
cree in personam against the Transportation Company. 

A. H. King, Roswell King, and George C. Bedell, ail of Jackson- 
ville, Fia., for libelant. 

Fleming & Fleming and Joseph S. Diver, ail of Jacksonville, Fia., for 
respondent. 

CAIvL, District Judge. On April 14, 1917, libel was filed against the 
Merchants' '& Miners' Transportation Company, owners, and against 
the steamship Merrimac, in rem. Upon this was issued an attachment 
against the vessel, and also a monition in the usual form used in this 
district, admonishing the parties interested in the vessel to appear on 
a certain day, and requiring the marshal to serve a copy on the master, 
agent, or owner of said vessel, and by publishing a notice in the news- 
paper. The attachment of the vessel was never served at the request 
of proctors for libelant. The monition was on April 15th served upon 
Horace Avery, "agent for the Merchants' & Miners' Transportation 
Company, owners of the within named steamship Merrimac, in the 
absence of the président, vice président, secretary, and treasurer, and 
other high officiais." 

On April 24th exceptions were filed by the Merchants' & Miners' 
Transportation Company to the libel, challenging the right of the libel- 
ant to proceed in rem. On the same day an answer was filed by tlie 
owners, admitting the ownership, etc., and denying liability. On June 
9th an amended libel was filed in rem by leave of court against said 
vessel and in personam against the owners. Upon this amended libel 
no process was issued. 

On June 20th the owners, by leave of court, filed exceptions to the 
amended libel, challenging tiie right of libelant to proceed in rem on 
the case made, and in the sixth and seventh grounds attacking the 
libel as not showing a cause of action against the owners. On the 
same day the owners filed, by leave of court, answer to the amended 
libel, setting up virtually the same défenses contained in the answer 

®=9For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexer 
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filed April 24th, to the original libel. Testimony was taken, and the 
case brought on for final hearing. Thereupon the respondent insisted 
upon its exception filed on June 20th. 

[1,2] The considération of said exceptions was opposed on the 
ground that answer having been filed at the same time as the exceptions 
was a waiver of same. This position of libelant I do not think well 
taken. Thèse exceptions raise the question whether a proceeding in 
rem can be maintained in this state for a tort causing death. The dé- 
cision of this question dépends upon the construction of chapters 6521 
and 6913 of the Laws of Florida. The Corsair, 145 U. S. 335, 12 
Sup. Ct. 949, 36 L. Ed. 727. It is beyond question, I imagine, as said 
by Judge Locke, in The Nora (D. C.) 181 Fed. 845, that "the juris- 
diction in actions in rem is only given by attachment and bringing the 
vessel into the custody of the court, and no valid decree can be en- 
tered without such attachment." In the instant case, as above noticed, 
no attachment was ever served. The vessel was never taken into 
custody, and hence no decree in rem could be entered in this suit. The 
question, therefore, whether a lien exists under the state law, be- 
comes a moot question in this case. This disposes of the bulk of the 
exceptions. 

The respondents also contend that libelant can hâve no relief in 
this case because she has brought a libel in rem and in personam 
joined, and such practice is not permitted under the admiralty rules 
promulgated by the Suprême Court. Rules 12 to 19 inclusive (29 
Sup. Ct. xl, xli), provide against whom suits may be brought by ma- 
terialmen, seamen, pilots, and in suits for damages by collision, for 
assault and battery, for hypothecation, on bottomry bonds, and for 
salvage. Unquestionably claims against the vessel and owners cannot 
be joined in claims coming within the terms of said rules. In The 
Corsair, supra, the court declined to décide whether there could be a 
joinder in other claims than those covered by thèse rules. For the 
reasons above noted, it is not requisite for this court to décide that 
question in this case. 

[3, 4] The vital question that arises in this case is: Can this court, 
in the state of pleadings render a judgment in personam against the 
respondent? The answer to this question dépends on whether the 
respondent, by filing the exceptions and the answer, has made itself 
a party to this proceeding in such manner that a decree in personam 
can be rendered against it, if the évidence warrants it. The monition 
served upon Avery was the ordinary one issued in suits in rem, and 
does not comply with the requirements of the monition in personam, 
and jurisdiction under such service cannot be maintained. If the 
pleadings filed by the respondent are tantamount to a gênerai appear- 
ance, there is no more reason why a party may not submit himself 
to the jurisdiction of an admiralty court than to a court of equity 
or common law. The rule in those courts last named is that any plead- 
ing filed which requires the court to décide upon the merits of the case 
will be construed to be a gênerai appearance and cure any defect of 
service; the court having jurisdiction of the subject-matter. In the 
instant case the sixth and seventh grounds of exception challenge tlae 
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sufficiency of the amended libel as against the respondents. This in 
efïect admits, for the purpose of pleading, the truth of matters of fact 
alleged in the libel, but dénies their sufficiency to make the respondents 
liable. It performs the office of a demurrer at common law, and un- 
der ail the décisions a demurrer is équivalent to a gênerai appearance. 
In addition, an answer was filed, putting in issue the allégations of 
fact upon which the liability of respondent was predicated. I am of 
opinion, therefore, that the respondent has made itself a party to this 
proceeding in such manner that the court has jurisdiction of the par- 
ties to proceed to an adjudication of their rights in personam. 

[5] Chapter 6521, lyâws of Florida, defines the persons, firms, and 
corporations engaged in hazardous occupations, and among them "boat- 
ing, when the boat is propelled by steam, gas or electricity." Attack 
is made upon this act as violating the Fourteenth Amendment of the 
Constitution of the United States. The main contention is that it is 
unreasonable classification, in that sailing vessels are not included. 
Without pausing to discuss the cases, I hâve reached the conclusion 
that the act is not amenable to the objections urged. 

[6] It is also urged that the deceased did not come within the 
purview of the act, because he was a stevedore, engaged in loading the 
ship, and not navigation. The statute refers to corporations engaged 
in "boating," and it is the employés of such corporations to whom the 
benefits are extended. Section 4 of the act abolishes the doctrine of 
assumed risk in ail cases arising tmder the act. Therefore, if this 
case arises under the act, the défense of assumed risk interposed in 
the answer is disposed of. 

It seems to me to be beyond controversy that a stevedore engaged 
in loading or unloading a steam vessel falls within the protection of 
the act. Section 3 of the act abolishes the défense of contributory 
négligence as a bar to the suit, except where the injured party and the 
person whose négligent act caused the injury are fellow servants, en- 
gaged in the performance of such act, and the employer is guilty of 
no négligence contributing to the injury. And provides for the ap- 
portionment of damages where the injured person and the employés 
of the corporation are at fault. Chapter 6913 provides for survival of 
actions. It is under the provisions of this chapter of the Laws of 
Florida that libelant as widow maintains her suit. 

The libel in this case allèges two grounds of négligence: First, 
négligence of the respondent, in that the hatch cover was too short, 
ana by reason of this defect it fell through and upon deceased; Sec- 
ond, that through the négligence of the agents and employés the hatch 
was allowed to fall upon the deceased. After considering ail the évi- 
dence in the case, I cannot find that there was any defect in the 
hatch cover which caused it to fall. The great weight of the testi- 
mony shows that the hatch cover was in good condition, and was not 
in the condition the witnesses who were engaged in placing it in position 
testified it was. It is perf ectly natural that thèse two men, whose act 
was responsible for the death of the deceased, should hâve sought 
to hâve excused themselves. In addition to this considération is the 
fact that they were shown to hâve made statements of the occurrence 
différent from those testified to in this case. 
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[7] There can be no question that the injury to the deceased was 
caused by the négligent handling of the hatch cover by thèse witnesses. 
This being so, it becomes necessary to décide whether the deceased 
was guilty of négligence contributing to this injury. The testimony 
of Buckley shows that it was dangerous to be under the hatch when 
the ship was being loaded, and when the covers were being placed 
upon the hatch above ; that the stevedores were cautioned about this, 
and warned not to stand under the hatches at such times. The testi- 
mony shows Moody to hâve been an experienced stevedore, engaged 
in this business many years. It is fair to assume, therefore, that the 
deceased was fuUy aware of the danger, and I<new the covers were 
being placed upon the hatches, preparatory to the vessel going to sea. 
I therefore find that the deceased was guilty of négligence that con- 
tributed to his injury. 

[8] The next inquiry is: Were the stevedores, Dawkins and 
Washington, fellow servants jointly engaged in performing the act 
causing the injury. The testimony shows that thèse two persons were 
engaged in putting the cover on the hatch on the main deck, with 
which the deceased had nothing to do. Therefore it is not such a 
case as falls within the purview of section 3 of chapter 6521 of the 
Laws of Florida, where contributory négligence would bar recovery. 

[9] It then becomes a question of the amount the libelant is en- 
titled to recover. The testimony shows the average probable eamings 
of the deceased, but absolutely fails to furnish any guide as to the 
amount probably expended on his family in the care and maintenance, 
and the court is left in some measure to conjecture and the gênerai 
knowledge that ail men possess of the probable cost of the main- 
tenance of a wife and three children in the walk of life of the libel- 
ant. Taking the life expectancy of the deceased 27 years as a guide 
to the probable duration of the marital relation between the deceased 
and libelant, the testimony showing the libelant some 6 years younger 
than deceased: Now, in addition to the monetary damage, a widow 
is entitled to recover damages for the loss of marital comfort and 
association she has sustained by reason of the death of her husband. 
I find that the libelant is entitled to a decree against the respondent for 
the sum of $4,000, and her costs in this behalf expended. 

A decree will be entered for said sum. 
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In re GRAFF et al. 

(District Court, B. D. New York. Jfey 14, 1917.) 

1, BANKEtrPTCT ®=»438 — Composition — Eiqiits as to PROPEerr Undisposei? 

OP. 

Certain i)ersons claiming to be creditors of a banlcrupt flrm. were 
claimed by tlie other creditors to be partners of tlie bankrupts. .T., act- 
Ing as their représentative, or as tlie représentative o( tlie bankrupts. 
bought up tlie other claims and tiie proceedings were termlnated by an 
agreement Iwtween ail of the parties interested, under whleti the estate 
In tbe hands of the trustée was turned over to J. in full settlement of ait 
of his claims, but the individual property of N., one of the bankrupts, 
was released and given back to hlm. The bankrupts, indlvidually and 
as partners, were discharged. Certain eertiflcates of stock and oertifl- 
cates of Indebtedness, whieh had been in the hands of the trustée, but 
not scheduled, and apparently considered worthless, were retumed to N., 
and subsequently proved to be valuable. Held, that J. had no elaim there- 
to after the expiration of the tlme for setting aslde a composition or a 
discharge; the situation being exactly as though a composition had been 
offered and approved. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 626.] 

î, Bahkruptcy <S=>417(4), 491 — Composition— Dischàhge— Setting âside — 
Limitations. 

While N., by applying to the bankruptcy court for an order reopening 
the proceedings to the extent of taklng over the shares of stock and 
offering them for sale, in order to make his title thereto good, waived 
the effect of the statute of limitations, so far as it was something to be 
taken advantage of by himself, he did not waive the statute as to hia 
discharge, nor as to the possibility of indictment for maklng false state- 
natents In the schedules. 

TEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 871.] 
8. Bankruptcy <S=372 — Reopening Proceedings — Jurisotction. 

It was within the Jurisdiction of the bankruptcy court to grant N.'s 
application for leave to turn the property over to the estate and to sell 
It, in order to remove any question as to titie from the failure of such 
property to pass through the hands of the bankruptcy court 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 574.] 

In Bankruptcy. In the matter of G. Edward Graff and another, in- 
dividually, etc., bankrupts. On applications by Thomas F Nevins and 
others to show cause. Ordered in accordance with the opinion. 

Walter H. Merritt, of New York Citv, for petitioner People's 
Trust Ce. 

Watson & Jameson, of Brooklyn, N. Y., for Thomas F. Nevins. 

CHATFIEIvD, District Judge. Thomas F. Nevins, one of the bank- 
rupts above named, owned and scheduled certain property, including 
some Florida real estate and some personal jewelry (in the possession 
of his wife and evidently family keepsakes), which was never turned 
over to the trustée. It appears from the record that both of the bank- 
rupts had one or two wealthy résidents of Brooklyn as customers, who 
presented claims as creditors against the estate for stock-brokerage bal- 
ances. Thèse men were claimed by the other creditors to hâve been 
partners of the bankrupts in certain spéculations. 

If this claim of partnership was substantiated, the amount due from 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
242 F.— 37 
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thèse well-to-do men would hâve enabled the bankrupts to pay ail of 
their other creditors and to hâve left a surplus in the hands of fiie tirm. 
Thèse questions were never determined, but Mr. Edward Johnson, now 
deceased, whose executor is making the présent application, acted ap- 
parently as représentative of the alleged partners of the bankrupts in 
buying out and presumptively paying ofif in full ail the other creditors 
of the bankrupts, and thus leaving only himself and the men charged 
to hâve been partners with 'the bankrupts interested in the estate. 

While Johnson thus by assignaient succeeded to the rights of the 
other creditors, he nevertheless was not a third party dealing with the 
bankrupts as an innocent purchaser for value of thèse claims. His po- 
sition was subject to such equities as knowledge of the entire transac- 
tion might invoke, and his position was in effect the same as that of the 
creditors who were alleged to be partners with the bankrupts. The 
bankruptcy proceedings were terminated by an agreement between ail 
of the paities interested, under which the estate, then in the hands of 
the trustée, was turned over to Johnson in full settlement of ail his 
claims. But the personal property of Nevins, consisting of the Florida 
land and the jewelry above mentioned, and also an indorsement upon 
certain notes which Nevins had previously made to further the settle- 
ment, were released and given back to him. He in effect surrendered 
nothing but the firm assets, in the hands of the trustée. In other words, 
he as an individual was relieved from any obligation beyond his re- 
linquishment of claim to the joint property of the firm. 

The final order directing distribution upon this basis of settlement 
was entered February 7, 1903. It was in effect the payment of a final 
dividend, but was based upon a composition, and could be attacked for 
fraud only within the period of 6 months, under section 13, or 12 
months after discharge, under section 15, of the bankruptcy law (Act 
July 1, 1898, c. 541, 30 Stat. 550 [Comp. St. 1916, §§ 9597, 9599]). 
The time to appeal has long since expired, as has also the period within 
which any claim could be made against the trustée for any of his acts 
(section 50, subd. "m" [Comp. St. 1916, § 9634]). 

It appears, although the évidence is not clear, that among the papers 
in the office of the bankrupt partnership, at the time the trustée was 
in possession, were certain certificates of stock, a note, and two certifi- 
cates of indebtedness of the Brooklyn Citizen, which were returned to 
the bankrupt Nevins, by mail, at some time subséquent to the negotia- 
tions under which the bankruptcy proceedings were settled. Nevins 
testifies on this présent application that he did not consider this stock 
and thèse certificates of any substantial value at that time, and did not 
consciously omit them from his schedules, which were made up with 
the partnership schedules by bookkeepers, and which did show the 
Florida land and the jewelry above referred to. 

It appears that during the last few years a considérable amount, 
viz., about $4,915.21, has been paid by the Brooklyn Citizen to Nevins 
on account of the note and certificates, and that a certain litigation has 
been brought by Nevins against the Citizen, because of the possession 
and claimed ownership of the shares of stock. In this litigation an or- 
der was made allowing the Citizen, on terms, to amend its answer, so 
as to allège lack of title in Nevins because of the adjudication in 
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bankruptcy and alleged concealment of thèse assets. Appeal was tak- 
en to the Appellate Division, and the Appellate Division for the first 
time considered the jurisdictional objection that Nevins was not the 
owner of the stock in question, and in affirming the order appealed 
from intimated that discharge and distribution in bankruptcy might 
not hâve caused title to thèse assets to revert to Nevins. Nevins there- 
upon applied to this court for an order reopening the bankruptcy pro- 
ceedings, to the extent of taking over the shares of stock and oftering 
them for sale, and he presented a bid of $500 therefor. 

Inasmuch as the trustée had been discharged, and could not be rein- 
stated, except upon notice to creditors and after another élection, the 
court provided that the former trustée should, if the matter were ap- 
proved, exécute for the court such instrument as would pass the title 
of the bankrupt estate in and to the property. Upon the hearing of 
this application, a second bid of $1,000 for the certificates was pre- 
sented, and it was urged upon the court that the offer of $500 was in- 
adéquate. The sale was adjourned, and bas not been concluded. In 
the meantime the executor of the estate of Johnson bas obtained an or- 
der to show cause why the bankruptcy proceeding should not be re- 
opened and referred to a référée, to obtain the property which was own- 
ed by Nevins at the time of the bankruptcy proceedings,. and which was 
not included in his schedules, together with the income, proceeds, and 
profits derived from such property, and staying any further action 
upon the application of Nevins for the sale of the shares of stock and 
certificates of indebtedness. Upon a hearing of the last order to 
show cause the foregoing facts hâve ail been presented and argued. 

[1] It appears that the settlement which led up to the dismissal of 
the bankruptcy proceedings was based upon payment by Johnson to ail 
of the creditors, except those who were charged with partnership lia- 
bility. It. would appear that Johnson, in so far as he was acting in 
the matter, had no personal interest, and represented either the bank- 
rupts, in order to settle with their so-called partners, or that he rep- 
resented thèse so-called partners, and bought up the claims for their 
benefit, in order to free themselves from further obligations to the 
bankrupt estate. In either event, the consent of ail parties to the set- 
tlement, upon the basis of delivery to Johnson of the property in the 
hands of the trustée, except such as belonged to Nevins, shows no 
f raud upon creditors, and shows no personal interest of Johnson in the 
estate. As between the bankrupts, or as between Nevins and those men 
charged with the interest of partners, in the stock-speculating opéra- 
tions, there was an absolute refusai on the part of Nevins to contribute 
to the fund which was turned over to Johnson and which he presum- 
ably used in accordance with his agreement with the gentlemen who 
were alleged to be partners in the bankrupt concern. They consented 
to the settlement and termination of the bankruptcy proceedings and to 
the delivery of this property to Johnson. If Johnson was acting as 
their représentative, they freed themselves from further demands at 
the hands of the creditors and of the bankrupts, by paying the amount 
necessary to remove ail the other creditors, presumptively at the face 
value of their claims, from the case. If Johnson did not represent thèse 
gentlemen, but agreed to relieve them from further claims, upon their 
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relinquishing any rights to the property which Johnson bought, by 
paying off the other creditors, then under thèse circumstances John- 
son would hâve no claim to any of the property which was not in the 
hands of the trustée at the time he made the settlement in question. 

It is apparent, therefore, that the estate of Johnson has no claim 
to the assets now discovered to be in the hands of Nevins, and John- 
son is no longer a créditer of the bankrupt estate. The report of the 
trustée, dated February 7, 1903, sets forth the assets in his possession 
and realized by him as trustée, and thèse are the assets which were 
turned over to Johnson, and for which Johnson, as trustée or agent, 
acquired the rights from ail of those parties (with the exception of 
one $12 claim, which was paid in fuU with his consent) who were not 
relieving themselves of demanda at the hands of the bankrupts, suifi- 
cient in amount to more than pay the bankruptcy claims. 

The bankruptcy proceeding was concluded in the form of a dividend 
to the only person then occupying the position of creditor. The trus- 
tée was discharged, and his bond relieved from further liability. On 
the 7th of February, 1903, the bankrupts, individually and as members 
of the copartnership, were discharged, upon the written consent of the 
attorneys for Johnson, and by the report of the trustée, made April 
25, 1903, it is.shown that the trustée had paid the estate in his hands 
to the sole party occupying the position of creditor, and had "turned 
over the books and papers belonging to the bankrupt estate to the cus- 
tody of G. Edward Graff, one of the bankrupts." It is évident that if 
the shares of stock and certificates of the Brooklyn Citizen were in 
the office of the bankrupts, and ail the books and papers in this office 
were turned over to Graff, there would be nothing mysterious in the 
delivery of thèse shares of stock and certificates to Nevins, whose Per- 
sonal property they evidently had been. The trustée never saw them, 
or knew of them, and they were not a part of the property .to be turn- 
ed over if the compromise was efïected under the assignment made by 
which Johnson became sole creditor. 

This is not a case where one creditor has bought in the claims of 
the others and taken over the business, or has sought to minimize his 
own loss by purchasing the property as a whole, in order to préserve 
it as a going concern. While the case was wound up as if a dividend 
had been declared, the situation is exactly that which would hâve been 
presented if the bankrupts had offered a composition, and the effect of 
the discharge is to wipe out ail the rights of action on behalf of John- 
son or any other of the creditors against the bankrupts. The situation 
must be viewed in equity exactly as if the bankrupts had offered $192,- 
000, more or less, in composition of ail their claims, and had thus ob- 
tained a discharge and a dismissal of the proceedings, upoii approval 
of the composition. Section 12, subd. "e" (Comp. St. 1916, § 9596). 
But, if fraud were shown, the only remedy would be to set this 
composition aside within six months, or to proceed by indictment, if a 
false statement had been presented in the scliedules. The statute of 
limitations has run against any such remedy. The creditors of the 
estate hâve had their claims satisfied, except in so far as a, compro- 
mise of conflicting claims between the bankrupts and those who were 
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alleged to be theîr partners was settled by tlie givîng up by the bank- 
rupts of ail claims to the assets which had been scheduled, and by ré- 
tention on the part of the bankrupts of ail assets which may not hâve 
been brought to the attention of the trustée. 

The case does not show fraud, which would hâve prevented the dis- 
, charge, if thèse assets had been discovered prior to bankruptcy. The 
most that could hâve happened would hâve been that they would hâve 
been taken into possession by the trustée as having been omitted through 
mistake. The évidence of this property was apparently in the hands 
of the trustée when the schedules were made up, but unknown to the 
accountants or attorneys who were preparing the schedules, and if 
the certificates had not been returned to Nevins after the case had 
been closed, it is impossible to tell how soon he would hâve remembered 
previous possession of this stock. Its subséquent rise in value has 
no bearing upon the title which he obtained at the time of bank- 
ruptcy. It apparently was considered worthless then, and his former 
creditors hâve no right to object if this property, like the Florida land, 
experienced a sudden and great increase in value. 

[2] The finding of the Appellate Division that the title of Nevins 
can possibly be attacked for fraud is a finding only to the efïect that, 
if his title be fraudulent or imperfect, he cannot ask relief thereon. 
The matter was sent back for hearing upon the merits in the state 
Suprême Court. Nevins has sought to make his title good, against 
the claim of fraud, by a purchase at the hands of the bankrupt es- 
tate. He has thereby undoubtedly waived the effect of the statute of 
limitations, in so far as the statute of limitations is something to be 
taken advantage of by himself . He does not waive the statute of lim- 
itations as to his discharge, nor as to the possibility of indictment, and 
accomplishes only the resuit that the personal property could be 
dealt with like real estate. If this were real property, title would vest 
in the bankruptcy estate, until conveyed under the statute. That title 
could not be clea/ed, except by a sale, and the proceedings could be 
reopened and title made. If the creditors had been paid in fuU, or if a 
composition agreement had been carried through, and if the balance 
of the estate had been turned back to the bankrupt, then any after-dis- 
covered property, which might resuit in further proceeds, would also 
be turned back to the bankrupt, or, if sold, the proceeds would go to 
him. To hold that a mistake by a bankrupt in the filling out of his orig- 
inal schedules, by which mistake certain valueless property was not 
taken into account, and which property would not hâve increased the 
estate in any way during the period in which the estate was being ad- 
ministered, and which property, if it had been known to the creditors, 
would not hâve altered the situation, could be made a basis for upset- 
ting the entire bankruptcy proceeding, would resuit in an endless séries 
of litigation over every accidentai error, which might be taken advan- 
tage of by creditors who wished to harass a bankrupt, by disputing 
the subséquent value to him of property which, even if known to 
the creditors, would hâve been considered as of no value whatever. 

[3] The application to show cause why the estate should not be 
opened and this property administered as a part thereof should be 
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denied. The application of Nevins for leave to turn the property over 
to the estate, and to sell the same, is within the jurisdiction of this 
court to carry out, in order to make title to those assets as to which 
property was vested in the bankrupt estate, and as to which any ques- 
tion as to title may exist from the fact that they hâve net passed 
through the hands of the bankruptcy court. If such sale is had, the 
proceeds would appear to belong to Nevins, after the payment oî 
expenses, subject to any rights as between Grafï and Nevins, or the in- 
dividual creditors of each, inasmuch as the trustée apparently returned 
the books and papers — that is, the office paraphernalia — to the part- 
ner Grafï, and left in the possession of Nevins the Florida land, 
jewelry, and the notes which Nevins had indorsed and which had net 
been used. 



THE BENBFACTOR. 

SMITH & TEBEÏ, Inc., v. CLINTON. 

(District Court, B. D. Virginia. March 17, 1917.) 

1. TowAGE i&=39 — TowAGE Seevice — Beeach of Executoby Contract. 

A maritime lien does net attact against a vessel for breach of an ex- 
ecutory contract for towage service, when the service was not actually 
rendered. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 9.] 

2. Shipping ©5a51 — Charter — Lien for Towage Service. 

A time cliarterer of a barge held entltled to a maritime lien for the 
service of a tug in towing! her to a port, where she was abandoned be- 
cause of unseaworthiness before the expiration of the charter term. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 203-210.] 
.3. Maritime Liens .®=39 — Time Charter — Lien for Dead Preight. 

A tlme charterer of a coal barge held not entltled to a maritime lien 
against her for dead freight. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 13.] 
4. Shipping iSsaSSCS) — Charter— Damages eor Bbeach. 

A tlme charterer of a coal barge, which had subehartered it for the 
term at a profit to itself, held entltled to recover, as damages for breach 
of the charter by reason of the unseaworthiness of the barge, the profit It 
would hâve made from the subcharter, where that was no more than it 
could reasonably hâve expected to make under prevalling shipping con- 
ditions. 
n. Shipping ®=»58(3) — Chàeteb— Damages foe Breach. 

Libelant chartered a coal barge for three months, wlth the option of re- 
newal for three months more; the owner agreelng to keep the barge In 
good condition. During the flrst ternï the barge was abandoned for un- 
seaworthiness, and libelant did not exercise Its option. Held, that It 
was not entltled to recover damages on account of the second term; there 
being no way of ascertalnlng what, If any, profit It would hâve made, even 
If it had exercised its option. 
6. Admiralty <^=>e6 — Pleading — Amendment of Libel. 

Libelant, as charterer, brought suit in rem against a barge to recover 
damages for breach of the charter. It also brought a suit In personam 
against the owner to recover damages for loss of Its rlght to renew the 
charter for another term, In which another vessel belonglng in part to 
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the sainte owner was sedzed under forelgn attachment, and he gave bond 
for it8 release. Subsequently, on exceptions to the Ubel, one claim for 
damages was wlthdrawn In the suit In rem for lack of lien, and was set 
up by an axnended libel in the suit In personam. Held, that It was wlth- 
in the discrétion of the court to allow the amendaient, slnce ail the claims 
arose from the samte breach, and to award a deeree thereon against the 
snrety on the release bond. 
[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 519-538.] 

In Admiralty. Suits by the New York Disposai Corporation against 
the barge Benefactor, on libel and pétition of Smith & Terry, Incorpo- 
rated, and by Smith & Terry, Incorporated, against Joseph F. Clinton. 
Decrees for libelant, Smith & Terry, Incorporated, in both suits. 

Edward R. Baird, Jr., of Norfolk, Va., for libelant. 
Lewis Adler & Laws, of Philadelphia, Pa., and John W. Oast, Jr., of 
Norfolk, Va., for respondents. 

WADDILL, District Judge. The controversy now before the court 
is between Smith & Terry, Incorporated, petitioners in the first-named 
case, a proceeding in rem against the barge Benefactor, and the same 
corporation, as libelant in the second case, a proceeding in personam 
against Joseph F. Clinton, owner of the Benefactor, and grows out of 
an alleged breach of charter party entered into on the 13th day of De- 
cember, 1915, between said Clinton, owner of the Benefactor, as the 
party of the first part, and Smith & Terry, Incorporated, as the party 
of the second part, whereby the former chartered to the latter for a 
period of three months, with the option of an additional three months, 
the barge Benefactor, to transport coal between Hampton Roads, 
Philadelphia, and Sound ports, at an agreed price of $50 per day. 
The party of the first part was to furnish the proper crew, including 
captain, and pay ail expenses connected with the barge, for wages, ship- 
ping fées, provisions, etc., and furnish a necessary towing hawser, and 
agreed to keep the barge in good order, and fitted for such work, dur- 
ing the period of service under the charter. 

The cause of action arose from a breach of the charter party, be- 
cause of the alleged unseaworthiness of the barge. The petitioner in 
the in rem proceeding makes five separate claims against the barge, as 
f ollows : 

1. Bill of tug W. B. Keene, for loss of tlme $ 300.00 

2. Bill of Smith & Terry, Incorporated, owner of tug Underwrlter, 

for loss of tlme 800.00 

3. Bill of Smith & Terry, Incorporated, owner of tug Underwrlter, 

for towing barge Benefactor from Providence, R. I., to New 

York 150.00 

4. Bill for dead freight 425.00 

Total $1,175.00 

— together with (5) a claim for $3,351.50, being profits the libelant 
would hâve received during the first three months covered by the char- 
ter, from December 13, 1915, to March 13, 1916. 

In the proceeding in personam libelant sought to recover the sum of 
$4,602.50, being profits that would hâve been made, as claimed, during 
the extended period of their option of three months from March 13, 
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1916, had not the barge proved unseaworthy ; and in the in personam 
proceeding libelant bas by an amended libel, also set up item No. 5, of 
$3,351.50, in the in rem proceeding — it being conceded that recovery 
for that araount cannot be maintained in the in rem proceeding. 

The daims thus made dépend on différent considérations, and re- 
quire that they be separately passed upon, which the court will do with- 
out undue élaboration. 

[1] First. Claims 1 and 2, aggregating $600, for tug hire in con- 
nection with the cargo of coal taken before breach of the charter party 
because of unseaworthiness, présents the question whether a lien 
in rem attaches against a vessel for breach of an executory contract for 
towage service, when the service was not actually rendered. The right 
of lien under such circumstances does not exist, under maritime lav/. 
Authorities to support this might be given almost without number. 
The Prince Leopold (C. C.) 9 Fed. 333 ; The Thomas P. Sheldon (D. 
C.) 113 Fed. 779, affirmed The S. h. Watson, 118 Fed. 952, 55 C. C. 
A. 439; The Francesco (D. C.) 116 Fed. 83 — are cases which deal di- 
rectly with this subject, and to them, and the cases therein cited, réf- 
érence may be had as containing a full statement of the law on the 
subject. 

L,ibelant insists that, conceding the law to be as stated by the court, 
they can nevertheless recover, as the liability for the $600 was 
incurred after the contract of towage had been entered upon; the 
barge having been brought from Philadelphia to Hampton Roads to 
receive the cargo. The court does not think that the bills covered by 
the $600 items can be affected by this towage service, whatever may 
hâve been the rights of the charterer, if any, to assert a claim for tow- 
ing the barge from Philadelphia, which the libelant h as not màde. 

[2] Second. Claim 3, for towage of the Benefactor from Provi- 
dence, R. L, to New York, $150, should be allowed. The towage was 
actually performed, and the suggestions that the allowance should not 
be made because the charterers were obligated to return the barge to 
New York and that this service was not rendered on the faith of the 
barge, cannot be sustained under the facts of this case. The charterer, 
it is true, was required at the expiration of the charter period. to return 
the barge to New York ; but this expense was not incurred upon that 
theory at ail, but was contracted for taking her back from her port of 
destination on the Sound, on her return trip, and before she had been 
abandoned because of unseaworthiness; and it likewise cannot be 
said that the charterer, while the barge was in its possession, and being 
actually towed by it, was not looked to as security for the expenses in- 
curred in connection with the barge, while in their service. 

[3] Third. This item of $425 is for dead freight, as follows: The 
charterers claim that the barge had a capacity of 1,350 tons of coal, 
whereas she only carried 1,180 tons, a shortage, or dead freight, of 
170 tons, and that they therefore lost at $2.50 per ton on this deficiency, 
the sum of $425. 

This contention of the petitioner cannot be maintained. In her then 
condition, 1,200 tons was, as the testiraony shows, ail she could safely 
carry. The explanation of the barge's master seems reasonable, that 
to hâve taken on another car of coal would bave overloaded the barge, 
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and hence 1,180, instead of 1,200, tons were taken. Moreover, what is 
said regarding items 1 and 2, as to lack of a maritime lien to support 
those daims, largely applies hère. The mère fact that the libelant 
claimed that, under its charter party, more coal might hâve been tak- 
en, does not give a Hen for loss arising f rom failure to put it on board. 

Fourth. The fifth item in the in rem proceeding, $3,351.50, as before 
stated, has been withdrawn, and asserted in the in personam proceed- 
ing, by amended libel which brings the court to the considération of the 
in personam proceeding, and the right of the libelant to recover therein, 
either for the ambunt set up in the original libel, of $4,602,50, or in 
the amended libel, of $3,351.50. In considering this feature of the 
case, it must at the threshold be determined (1) whether any right 
of recovery exists, by reason of the unseaworthiness of the barge ; 
and (2) whether the libelant is entitled to claim for estimated profits 
on what it would hâve made, had the option to extend the charter 
party for the second three months been taken up, assuming the barge 
to be seaworthy. Thèse questions will be taken up in the order stated : 

[4] (1) The court is convinced, upon full considération of ail the 
testimony in the case, that the barge was unseaworthy, and that the 
libelant was fully warranted in ref using to carry out the contract under 
the charter party, and that it is entitled to recover for losses sustained 
by reason of the unseaworthiness of the barge during the first three 
months of the contract, that is, from December 13, 1915, to March 13, 
1916, and that the sum claimed, to wit, $3,351.50, is what it should 
reasonably recover by reason of the breach of the contract on the part 
of the respondent. During thèse three months the charterers had sub- 
chartered the barge at a profit to itself of $2.50 per ton, and respond- 
ent insists that he is not bound by thèse figures, and should not be held 
liable for the same; that he was in no way bound by the contract 
with the subcharterer, or party to the same, or had any knowledge 
thereof. 

Assuming this position to be well taken, it would not alter the re- 
suit, as $2.50 per ton is the profit that the libelant could reasonably hâve 
expected to make during the three months in question, taking into ac- 
count the then condition of tug hire and other expenses incident to 
making the required voyage; and the court likewise finds that the 
libelant might reasonably hâve expected to make three voyages in addi- 
tion to the one actually made during the three months in question. 

[5] (2) Considering the claim for v$4,602.50, covered by the original 
libel in personam, for estimated profits covering the three months ex- 
tension period of the charter party, the court's conclusion is that the 
libelant is not entitled to recover any part of this item, for the reason 
that it did not avail itself of the right to extend the option for the ad- 
ditional three months, as contemplated by the charter party, and give 
to the respondent the notice required of such purpose to extend. 
Moreover, it does not follow that there would hâve been any profit 
during thèse latter months, had the option been taken up, in which 
event the libelant's right of recovery would hâve been for nominal dam- 
ages only. Richard et al. v. Holman et al. (D. C.) 123 Fed. 734. And 
it is quite clear that during that" period, namely, from the 13th of 
March to the 13th of June, 1916, no such profit as $2 per ton could hâve 
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been made in the then condition of freights for the transportation of 
coal between the ports covered by this charter. 

[6] This brings us to the final question presented by the pleadings 
and proofs, as to whether or not the libelant is entitled to set up its 
claim for damages arising under the charter party, covering the first 
three months period, by an amended libel in the in personam proceed- 
ings. In support of this right, libelant cited Benedict's Admir. § 413 ; 
1 Cyc. 860; McCready v. The Brother Jonathan, Fed. Cas. No. 8,732a : 
Davis V. Adams, 102 Fed. 520, 42 C. C. A. 493; The San Rafaël, 141 
Fed. 270, 72 C. C. A. 388. 

Respondent insists that, notwithstanding thèse authorities, the gên- 
erai effect of which he does not especially controvert, it cannot be 
maintained that a différent cause of action from that set up in the 
original libel can be interposed by amendment. The doctrine con- 
tended for, that an amendment should be limited to an élaboration of 
the claim already asserted, as distinguished from a new one, is undis- 
puted; but in the judgment of the court it cannot be said that the 
claim asserted in the amended libel is of that character. Ali the claims 
stated in the in rem and in the in personam proceedings grow out of 
an alleged breach of the charter party aforesaid, which chartered the 
barge Benefactor to the libelant and petitioner, Smith & Terry, In- 
corporated. It first claimed, among other items in the in rem pro- 
ceeding, for losses arising from the unseaworthiness of the barge dur- 
ing the first three months of the running of the charter period ; and, 
secondly, in the in personam proceeding sought to recover damages 
for alleged loss of profits which it would hâve received during the 
three months of the extension period. The item for losses sustained 
during the first three months was, upon exception by the respondent 
to the libel, withdrawn from the in rem proceeding, and subsequently, 
by the amendment in question, set up in the in personam proceeding, 
and in which, by foreign attachment, another vessel, the Joseph F. 
Clinton, of which the respondent Joseph F. Clinton was one-fourth 
owner, was attached. The respondent specially appeared therein, 
claimed the vessel, gave bond, and caused the barge to be released, be- 
fore the filing of the amended libel. 

The court has, for reasons herein stated, denied to the libelant the 
right of recovery in the in personam proceeding for the amount of 
the original claim, that is, for damages for loss of profits arising dur- 
ing the extended period of the charter, and has awarded damages for 
the losses sustained during the first three months of the contract ; and 
its conclusion is that the petitioner has the right to file the amended 
libel, and to assert in the in personam proceedings the claim for dam- 
ages sustained during the first three months of the contract, as hereto- 
f ore allowed. 

The right of amendment is largely a matter of discrétion (Wiggins 
Ferry Co. v. Railroad, 142 U. S. 396, 12 Sup. Ct. 188, 35 L. Ed. 1055 ; 
The Oregon, 158 U. S. 206, 15 Sup. Ct. 804, 39 h. Ed. 943; Davis v. 
Adams, 102 Fed. 520, 525, 42 C. C. A. 493 ; Richmond v. Copper Co., 
20 Fed. Cas. 738), and the court does not believe that it would be in 
consonance with right and justice, or in accordance with the équitable 
principles of maritime law, to refuse the amendment, and deny to the 
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libelant any right of recovery in the case, either in the in rem or the 
in personam proceeding. The respondent should not be allowed to 
escape liability in the in rem proceeding because of the lack of a lien 
upon the res, and in the in personam; proceeding to come in and liti- 
gate with the Hbelant its rights and liabiHties under the charter party 
in question, and deny the libelant the right of amendment in the in 
personam proceeding, to assert its entire claira ; that is, the one with- 
drawn in the in rem proceeding. This is more particularly true, since 
the respondent, notwithstanding his spécial appearance in the in per- 
sonam proceeding, bas filed therein a cross-libel asserting his right of 
recovery for an alleged breach of the charter, on the part of the libel- 
ant, for the sum of $4,160.59, which is in effect a waiver of the spécial 
appearance. 

The court's conclusion is that the respondent is not entitled to any 
recovery on his cross-libel, for the damages sustained by breach of 
the charter, the same having been broken by the respondent owing to 
the unseaworthiness of the barge Benefactor, and that the libelant, 
Smith & Terry, Incorporated, is entitled to recover the amount set 
eut in its amended libel, in the in personam proceeding against the 
défendant Joseph F. Clinton individually, and against the surety on 
the bond given for the release of the barge Clinton attached in thèse 
proceedings. The Palmyra, 12 Wheat. 1, 10; Newell v. Norton, 3 
Wall. 266, 18 L. Ed. 271; The Beaconsfield, 158 U. S. 310, 15 Sup. 
Ct. 860, 39 L. Ed. 993; The Brother Jonathan, Fed. Cas. No. 8,732a; 
Boden v. Denwolf ('D. C.) 56 Fed, 847; Fairgrieve v. Insurance Co., 
112 Fed. 364, 50 C. C. A. 286, also on certiorari, 186 U. S. 484; Cyc. 
vol. 1, p. 860. 

The bond given by the said Joseph F. Clinton for the release of his 
interest in the barge, being for the sum of $5,000, an amount in excess 
of the sum decreed in favor of the libelant, Smith & Terry, Incorpo- 
rated, to wit, the sum of $3,351.50, a decree will be entered in its fa- 
vor for the full amount of $3,351.50 in the in personam case, and 
for $150 in the in rem proceeding, with costs in the in personam case, 
and without costs in the in rem proceeding. 



SA.VANINAH RIVER SAIiES OO. v. McFARI^AND. 

(District Cîourt, K D. Pennsylvanla. May 31, 191T.) 

No. 4030. 

1. Sales <S=174 — Ref0bal to Deliveb— Nonpatment. 

Under a contract for the sale of lumber to be shipped In Installments 
in vessels to be furnlshea by the buyer, and to be paid for wlthln a speci- 
fled time after receipt of the bill of lading, the seller was entitled to re- 
fuse further deliveries, where the buyer refused to pay for a shlpment as 
It had agreed. 

[Ed. Note. — For other cases, see Sales, Cent Dlg. § 434.] 

2. Sales ®=3l95 — ^Patment or Pbice — Excuses — Anticipated Bbeach. 

The buyer was not justlfied in refusing to make payment for a shlp- 
ment because the seller's Inslstence on the contract belng carrled out as 

€=»For other cases see same toplc & KEY-NUMBER In aU Key-Numbered DIgests & Indexes 
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made led the buyer to believe that the seller woiild refuse to make fuF- 
ther deliverles, thereby breaking the contract, after the time limlt ex- 
pressed In the contract had expired. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 509.] 

At Law. Action by the Savannah River Sales Company against 
James B. McFarland, Jr., trading as the McFarland Lumber Company. 
On motion by défendant for a new trial. Rule discharged. 

C. Alison ScuUy and Owen J. Roberts, both of Philadelphia, Pa., 
for plaintifif. 

J. Q. Hunsicker, Jr., of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The trial of this case resulted in a 
directed verdict in favor of the plaintiff. This direction, or more ac- 
curately speaking, the rulings which preceded it, might well be deemed 
by the plaintiflf to bave involved an arbitrary déniai of its at least tech- 
nical rights. This phase of the case, however, affords the défendant 
no just cause of complaint. It follows that the présent motion might 
be disposed of by dismissing it without further comment. The earnest- 
ness with which the motion bas been pressed by counsel calls for a 
statement of the reasons which lead us to the conclusion reached. Be- 
fore taking up the reasons for a new trial in the order given, an out- 
line statement of the main features of the case of the plaintiflf and of 
the défense may be of aid in reaching the précise appellate ques- 
tions with which we are concerned. The contract which provoked this 
litigation was, in substance, one by which the plaintiflf agreed to sell 
and deliver, and the défendant agreed to accept and pay for, a quantity 
of lumber which, for the purposes of this case, we will state in round 
figures of 2,000,000 feet. This lumber was to be provided by the 
plaintiflf to be put upon vessels furnished by the défendant. The shii> 
ments were to be made f rom time to time, and each shipment was to be 
paid for within the specified time' after receipt of the bill of lading, 
and the whole quantity of lumber contracted for was to be thus shipped 
within the time likewise specified. The price was in like manner pre- 
determined. The defendant's profiter of a contract embodied among its 
other terms that of a delivery f . o. s. vessel at a designated port. In its 
acceptance, the plaintiff modified the terms of the proposed contract in 
this respect by making the place of delivery f . o. s. vessel, but accom- 
panied it with this provision that the loading should be donc by it 
through its employés and at a price named by it. In substantial effect 
the change made in the contract was one affecting only the price and 
making the delivery f. o. s. The plaintiff promptly proceeded to carry 
eut its contract in accordance with its terms by loading the first vessel 
provided for the purpose by the défendant. The défendant refused to 
fully comply with its part in the contract by making, instead of a f ull, a 
partial, payment for the lumber shipped, seeking to excuse, or at least 
explain, its failure to fully perform by stating that there had net, at 
that time, been an opportunity to verify the bill of lading as to the 
quantity and quality of the shipment. A fairly substantial déduction 
was made from plaintiff's bill to protect the consignée from an insig- 
nificant shortage in quantity and quality of the lumber. The plaintiff 
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refused to acquiesce in this déduction, protesting against it and insist- 
ing upon the compliance by the défendant with its contract. In the 
meantime, however, it had proceeded before this dispute had developed 
to load the second vessel. Intermediately the consignées had experienc- 
ed a difficulty in securing vessels to carry the shipments, and antici- 
pated further difficulties and conséquent delays in the arrivai of vessels 
in time to take the shipments called for by the contract. In further 
conséquence, they opened negotiations with the plaintifï looking to a 
modification of the contract in this respect and tendering compensating 
concessions on their part. The plaintiff at once met thèse overtures 
with a statement of its attitude as one of insistence upon the contract 
as made being carried out, and its unwillingness to change or modify 
the contract as made in any respect. 

Coteniporaneously with thèse negotiations, the second vessel arrived 
at its port of destination, and its cargo of lumber was accepted by the 
défendant. What then came to pass is this : The défendant, evidently 
assuming that the plaintiff would refuse to deliver lumber after the 
time limit had expired, and evidently, also, having been advised by 
counsel that such a refusai would be a breach of the contract as made 
and put the plaintiff in default, further assumed the right to refuse to 
pay for the lumber already delivered, payment for which was called 
for by the contract in order that they might be in a position to recoup 
themselves for a loss under this anticipated breach of contract by plain- 
tiff. The défendant, in the assertion of what it deemed to be its rights 
as thus stated, refused to make the payments in accordance with the 
contract, and demanded of the défendant an extension of the time 
within which further shipments were to be made. In the meantime the 
loading of a third vessel had been proceeded with, and the vessel had 
been partially loaded when the refusai of the consignées to pay came 
to its climax, and the time limit for further deliveries expired. The 
plaintiff then at once stopped further deliveries, and declared a breach 
of the contract by the défendant on the double ground of its refusai to 
pay for shipments in accordance with the contract and the expiration 
of the time limit for delivery. The plaintiff took further steps, now of 
no importance to us, beyond the fact that they resulted in the plaintiff 
remaining in possession of the lumber which would otherwise hâve 
gone to make up the third shipment. They thereupon brought this 
their action to recover from the défendant the value of the lumber 
which they claimed to hâve delivered to the défendant, as set forth in 
the statement of claim, the lumber loaded upon the three vessels, of 
which mention has been made. At the trial, they proved the contract 
as made ; proved the delivery of lumber in accordance with the con- 
tract embraced in the loads of the first and second vessel, but, for rea- 
sons now unnecessarj' to be discussed, failed to make proof of lumber 
delivered on board of the third vessel. They proved, also, the failure 
and refusai of the défendant to make payment of the lumber as de- 
livered in accordance with the contract, and asked for a verdict upon 
the proposition of law that the failure to pay in accordance with the 
contract for the lumber as delivered excused them from performance 
of the contract on their part to furnish further deliveries, and gave 
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them the right in law to recover on their contract, so far as they had 
performed. 

The défense made was that the plaintifï, by its refusai to extend 
the time of deliveries called for by the contract, or, as the défendant 
would doubtless prefer to hâve its position stated, the plaintiff, by 
the announcement of its attitude of not intending to make deliveries 
after the time limit had expired, had breached by anticipation its con- 
tract of delivery, and that the défendant had, in conséquence, the légal 
right to defalk its damages from the amount of the plaintiff's claim, 
and by way of counterclaim to receive a certificate from the jury of 
its right to hâve from the plaintifï a sum equal to that in which the 
amount of the defendant's damages exceeded the plaintiff's claim. The 
view taken by the trial judge may be expressed in the statement that 
the jury were directed to find a verdict in favor of the plaintifï for the 
value of the first and second shipments of lumber. The défendant now 
complains of this direction, voicing its complaint in 19 stated reasons 
for a new trial, which, for convenience, may be discussed in the order 
set forth, bunching such of them as may be discussed together. 

1 and 2. The first two reasons may be passed over as purely formai. 

3 to 19. The remaining reasons may be bunched as in varying forms 
of statement, presenting two propositions of law and f act : 

(a) The plaintifï had no right to rescind the contract, and because 
of this, no right to recover for partial performance. 

(b) The plaintifï committed a breach of its contract, and defaulted 
thereon, by reason of which default the défendant was entitled to 
recover from the plaintifï its damages thereby sustained. 

[1,2] In presenting the point sought to be made at the time of the 
trial and as urged during the argument at bar, and as reiterated in 
the paper books, the défendant insists upon and persists in the state- 
ment that the plaintifï had refused deliveries whoUy and solely upon 
the ground of the expiration of the time limit for deliveries provided 
in the contract. The discussion of the légal merits of this défense 
and the défensive strength of defendant's position is uncalled for, and 
would be out of place for the reason that the point turns upon a par- 
tial statement of the fact situation. The right of the plaintifï to 
recover is not based upon this right to refuse deliveries after the ex- 
piration of the time limit, but upon a déniai of the right of the de- 
fendant to insist upon performance of the contract on the part of 
the plaintifï while it (the défendant) was refusing performance on its 
part ; this refusai being based upon the undenied assertion and proof 
of the fact that it had refused to pay as it had agreed to pay. The 
position of the plaintiff is supported by the principle expressed in the 
familiar adage that "he who insists upon having his cake must pay 
his penny." There is a like fatal failure to recognize the présence of 
the fact which is embodied in defendant's assertion of its right to 
enforce a counterclaim against the plaintiff. The merits of this 
counterclaim as presented by the défendant are also outside of the 
pale of discussion, because it is f ounded upon the averment of a breach 
of contract by the défendant which had not in fact been committed, 
but was one which had merely a prophétie existence, bom of the fact 
that the défendant thought it foresaw and therefore anticipated would 
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be committed, and. because of this anticipated breach in future it it- 
self committed a breach in fact by refusing to make payment for the 
îumber which had been delivered. 

This expresses ali which need be said, because it gives full and adé- 
quate expression of the theory of fact and law upon which the charge 
to the jury was based. For the purpose of disposing of the présent 
motion, we see no occasion to follow the subject further than to state 
that in the view of this court there was no error in this respect in the 
charge delivered to the jury. 

The rule for a new trial is discharged, and the plaintifï has leave 
to enter judgment on the verdict. 



CONLET V. CONSOLIDATION COASTWISB 00. 

(District Court, S. D. Maine. May 1, 1917.) 

No. 393. 

1. SHIPPING ®=84(2) — LlABILITY OF VESf?Elj — INJTJBT TO STEVEDOBE. 

Ttie duty of a shlp to a stevedore Is to exercise reasonable care In pro- 
vidlng him wlth a safe place to work, and In keeping the premlses 
where be has a right to be secure agalnst danger to Ufe and Umb. While 
the deck of a ship Is not a hlghway, It must be made reasonably safe for 
workmen who are Invlted to render service to the ship, and who are in 
the exercise of ordlnary prudence. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. § 351.] 

2. Shipping ig=5>84(3, 5) — Injuby to Stevedoee — Liability of Vessel — Con- 

TEIBUTORY NEGLIGENCE. 

Llbelant, with others, was employed as a stevedore by an independent 
contracter In dlscharglng a coal barge. On coniing from the hoid at 
nlght, he went across the deck for hls coat, passlng over one slde of No. a 
hatch. He recovered hls coat, and in starting for the dock slde of the 
barge stepped upon the other side of the same hatch cover, and fell 
through into the hold, and was Injured. It was the custom of the erew, 
as soon as a hatch was discharged, to replace and secure the covers. 
This custom llbelant knew, and also that No. 2 hatch had been dis- 
charged ; but he dld not look to see whether the covers had been secured. 
They had been put in place and secured on one slde, but not on the 
other. IJeld, that the vessel was nçgligent In leaving them in such con- 
dition, without marklng them by a llght, or otherwlse to give warning 
of the danger, but that llbelant was. also chargeable vrith contrlbutory 
négligence in not looklng, where he Unew there was likely to be danger. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 342, 350.] 

In Admiralty. Suit by Michael Conley against the Consolidated 
Coastwise Company. Decree for libelant. 

Richard E. Harvey, of Portland, Me., for libelant. 
Gerry L. Brooks, of Portland, Me., for libelee. 

HALE, District Judge. This is a libel in personam against the own- 
ers of a barge to recover damages for personal injuries alleged to hâve 
been sustained in conséquence of négligence of the master and those 
intrusted with her management. 

@=»For otber caees see same topic & KEY-NUMBIIS in ail Key-Numbered DlgestB & Indexes 
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The libelant was a stevedore, and at the time of the injury was în tlie 
employ of the A. R. Wright Company, and engaged, with others, in 
discharging coal consigned to that company, eut of the hold of barge 
No. 23, then iying at the company's wharf, port side to the wharf, star- 
board side offshore. When the libelant went to work on the morning 
of March 16, 1916, it being bad weather, he hung his coat under the 
mainsail; the main boom being then offshore. He worked in the hold 
of the barge ail day, until nearly 7 o'clock in the evening, when he 
came on deck, on the starboard side of the barge. He found the main 
boom had been changed over from its offshore position, and had been 
trimmed fore and aft. He was compelled to go across No. 2 hatch to 
get his coat. He started across, secured his coat, put it on, and, going 
under the boom, started to cross the hatch on the inshore or port side. 
He stepped upon the hatch covers, which had not been securely placed, 
and which tilted under his weight ; he was thrown into the hold of the 
barge, a distance of some 23 feet, breaking his left leg and three ribs. 

The proofs show that the duty of taking care of the hatches devolv- 
ed upon the master and crew of the barge; that the custom aboard 
the barge was, as the varions hatches were discharged, the crew of 
the barge followed up the work by at once replacing the hatch covers, 
béginning forward, on the starboard side of such hatches as had been 
discharged, and working aft. The process was to put the strongbacks 
in place, after which the hatch covers, in sections of about 3 feet in 
width and 8 feet in length, were pushed temporarily up on the strong- 
backs, in such a position that the outer end extended some 8 inches be- 
yond the outer edge of the hatch coaming, after which two men fitted 
them into their places by the use of hooks, completing one side of the 
hatch before anything was donc on the other side. The proofs 
show that, on the day of the injury. Nos. 2 and 3 hatches had been ful- 
ly discharged, and the hatch covers on the starboard side of thèse hatch- 
es had been replaced and securely fitted by Lewis, the engineman, 
with two deck hands, who had then proceeded to cover the port side of 
the hatches. The strongbacks had been put in place, and ail of the 
hatch covers placed upon the strongbacks, as usual. Béginning at the 
after part of the port side of the hatches, part of the hatch covers had 
then been fitted into place; but some of them had not been so fitted. 
Among them were those on the forward bay of the port side of No. 2 
hatch. Thèse had not been fitted into their position, for the reason that 
the crew had not had sufficient time before the hour came for quitting 
work. There is some évidence tending to show that the présence of ice 
upon some of the covers made the fitting of them more difiicult. Upon 
thèse hatch covers on the port side of No. 2 hatch the libelant stepped, 
and fell. He had climbed up on the starboard side over the hatch 
coaming, which was some 3 feet 10 inches high. He had gone across 
the starboard side of the hatch to the boom, had taken his coat, and 
put it on. He had then set out to go ashore, starting to cross No. 2 
hatch on the port side, or inshore side, when he fell, as I hâve describ- 
ed. He said the hatches were right there in front of him, and that he 
did not look to see if the covers were on ail right; that, in coming 
from the hold of the vessel, he had found the offshore side of the hatch. 
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covered ; that he received no warning to indicate that the inshore side 
was uncovered; that no guard or lantern was there, to indicate that 
there was any trouble before him from the insecure placing of the hatch 
covers ; and that he had stepped upon the inshore covers without mak- 
ing examina tien, and was injured. 

The libelant allèges that he had been working on barges for the last 
16 years ; that he had been accustomed to find the hatches covered aa 
soon as the coal was discharged. The proofs on the part of the barge 
tend to show that, while the barges were being discharged, the booms 
were thrown offshore; that, as soon as the hatches were discharged, 
the booms were swung around between the rail and the hatch coaming, 
so as to enable men to get the covers on the hatches ; that the hatch 
covers were immediately put on, and the booms hauled fore and aft, 
over the center of the barge. 

The learned proctor for the respondent urges that, so far as this 
libelant is concemed, the duty of the barge ended when it provided him 
with a reasonably safe place to work and a reasonably safe passageway 
to and from his work ; that the barge was under no duty to keep the 
hatches covered for him while he was on board, or to keep the hatch 
covers and appliafices in their proper place, or in any way to aid him in 
getting his coat, which he had left on the main boom ; that the barge 
owed no duty to him, or to other independent contractors, to provide 
lights for their convenience, or to guard them against risk resulting 
from an open hatch. The respondent relies upon the line of cases in 
which the fédéral courts hâve said that the deck of a ship is not a high- 
way, that hatches are well-known sources of danger, and that to 
leave them open is not, in itself, évidence of négligence. Dwyer v. 
National S. S. Co. (C. C.) 4 Fed. 493 ; The Willowdene (D. C.) 103 
Fed. 678; The J. W. Taylor (D. C.) 92 Fed. 192; The SMitiago, 137 
Fed. 323, 69 C. C. A. 653 ; The Saranac (D. C.) 132 Fed. 936; Ander- 
sen v. Scully (D. C.) 31 Fed. 161. 

[ 1 ] It is well settled that the duty of the ship to the stevedore is to 
exercise the care of a reasonably prudent man in providing a safe place 
for him to work ; in keeping the premises, where he has a right to be, 
secure against danger to life and limb. This duty arises out of the ne- 
cessity of the stevedore's services to the ship. The deck of a ship is 
not a highway ; but it must be made reasonably safe for workmen who 
are invited to render services to the ship, and who are in the exercise 
or ordinary prudence. The Joseph B. Thomas, 86 Fed. 658, 30 C. C. 
A. 333, 46 L. R. A. 58; Gerrity v. The Kate Cann (D. C.) 2 Fed. 241, 
affirmed (C. C.) 8 Fed. 719; The Frank and Willie (D. C.) 45 Fed. 
494; The Martha E. Wallace (D. C.) 151 Fed. 353; Id., 158 Fed. 
1021, 86 C. C. A. 673; Frederick Leyland Co. v. Holmes, 153 Fed. 
557, 82 C. C. A. 511; Pioneer Steamship Co. v. McCann, 170 Fed. 
873, 96 C. C. A. 49. 

[2] The libelant was not in the employ of the barge. He was in the 
employ of an independent contracter, doing a necessary service in dis- 
charging her. He was there, then, at the invitation of the barge. He 
was entitled to hâve the premises, where he would properly be, made 
reasonably safe and secure for him. Conley was an experienced steve- 
242 F.— 38 
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dore. He had been accustomed to find that, as soon as cargo had been 
taken out of the hold, the hatch covers would be securely placed upon 
such hatches as had been discharged. I find notJiing unreasonable in his 
conduct in leaving his coat where he did, when he went to work, or in 
going after his coat at the time he did, when he was injured. The 
proofs show that a great part of the deck of this barge was covered 
with hatches; that, although there were passageways between the 
hatches, men were accustomed to go across the hatches in the perform- 
ance of their duties. Lewis, the engineman who superintended the 
placing of the hatch covers, says he knew that people were accustomed 
to cross the hatches. Conley, then, was doing nothing unusual in cross- 
ing the hatches. 

Upon the evening in question the Hbelant knew that the cargo had 
been discharged out of hatches No 2 and No. 3. When he went on 
deck he had reason, f rom his expérience and his knowledge of the cus- 
tom of the ship, to believe that the hatch covers had been properly plac- 
ed on those hatches. It is clear that he lef t his work having such assur- 
ance. It appears from the proofs that the starboard side of No. 2 
hatch had, in fact, been properly covered, and that, upon the port side 
of this hatch, the covers had been lightly thrown, but.,had not been se- 
curely fastened in place, and that no warning had been put upon them to 
call attention to their insecurity. Under ail the circumstances of the 
case, I think it was négligence on the part of the ship to leave the cov- 
ers of this hatch as they were left, at a time when the stevedores were 
about to leave the ship. If, for any reason, the crew were compelled to 
leave the hatch, for a time, insecurely covered, they should bave placed 
some lantern or other warning upon it. I am constrained to find the 
respondent at fault, in that those in charge of the barge were négli- 
gent in failing to securely cover the port side of No. 2 hatch, or in f ail- 
ing to place a suitable warning upon it, and that such négligence con- 
tributed to the injury of the libelant. 

Was the libelant in the exercise of due care? I think, as I hâve said, 
that Conley acted prudently in leaving his coat where he did, and in 
seeking to recover it. When he came upon the starboard side of the 
deck, and f ound that the main boom had been run fore and af t, and that 
his coat was over No. 2 hatch, he acted with due care in going across 
the starboard side of the hatch and recovering his coat. After he had 
secured his coat, however, he knew that a safe passage was provided 
for him if he retraced his steps across the starboard side of No. 2 
hatch. But the direct way ashore was across the port side of the hatch. 
He, accordingly, went under the boom, in order to take the nearest 
way to the wharf. His testimony shows that he did not look where he 
was going. He says distinctly that he "did not look to see if the hatch- 
es were ail right." He evidently refers to the hatch covers. He did not 
exercise the care of a reasonably prudent man, under ail the circum- 
stances of the case. On a dimly lighted deck he cannot be held free 
from fault, in stooping down, going under a boom, and proceeding 
across hatch covers, without looking, and without paying any heed to his 
steps. The case, in my opinion, falls within the décision in The Max 
Morris, 137 U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586. There was fault 
on the part of the barge. There was contributory fault, also, on the 
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part of the libelant. In a case of personal injuries, although the damag- 
es are often divided equally, as in collision cases, the question of any 
other équitable division is now said to be open to the court. In The 
Max Morris the Suprême Court sustained the action of Judge Addi- 
son Brown in departing from the ordinary rule of dividing damages, 
although the court did net find it necessary to pass authoritatively on 
the question. Hughes on Admiralty, § 116; Benedict's Admiralty (4th 
Ed.) § 233 ; Pioneer S. S Co. v. McCann, 170 Fed. 873-880, 96 C. 
C. A. 49; The Victory, 68 Fed. 395, 400, 15 C C. A. 490; The Lacka- 
wanna (D. C.) 151 Fed. 499-501; The Serapis (D. C.) 49 Fed. 393- 
397. 

The case is referred to George C. Wheeler, Esq., assessor, to report 
the full amount of damages sustained by the libelant. On the coming 
in of the assessor's report, I will pass upon ail questions relating to 
damages. 

The libelant recovers full costs. 



In re ZARTMAN. 

CDlstrlct C!ourt, M. D. Pennsylvanla. June 2, 1917.) 

No. 2959. 

1. Bankbtjptct iê=3351 — Claius— Pbiobitt— Paetnkeship and Individual 

Oreditors 

Under Bankr. Act July 1, 1898, c. 541, § 5f, 30 Stat. 547 (Comp. St. 
1916, § 9589), provlding that the net proceeds of partnershlp property 
shall be appropriated to the paynïent of partnershlp debts and the net 
proceeds of the individual estate of each partner to the payment of his 
Individual debts, a créditer of a former partnershlp had no preferentlal 
rlght to payment out of property formerly belonging to the partnershlp, 
where prlor to bankpuptcy the partnershlp was dlssolved in good faith 
and the property tumed over to the continulng partner, the bankrupt, 
on his promise to pay the debts of the partnershlp. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 563, 564.] 

2. Banketjptcy <©=>228 — Référée — Review of Feoceedings. 

Where the référée awarded a fund derlved from the sale of property 
of the bankrupt to the trustée in préférence to the clalm of a créditer, 
and such créditer merely excepted to the conclusions and order of the 
référée, without petltionlng for review, the matter was not formally 
before the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 387.] 

In Bankruptcy. In the matter of William P. Zartman, bankrupt. 
On review of the referee's order awarding funds to the trustée. Af- 
firmed. 

James G. Hatz, of Harrisburg, Pa., for claimant. 
H. S. Knight, of Sunbury, Pa., for trustée. 

WITMER, District Judge. The court is requested to review the 
décision of the référée, awarding the fund derived from the sale of 
certain personal property to the trustée in bankruptcy in préférence to 

S=3For other caaes aee same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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the claîm of James G. Hatz, who sought to follovv, and subject to the 
payment of the partnership debt, this property, which formerly be- 
longed to the partnership, having since been transferred by the re- 
tiring partner to his copartner, the bankrupt, clos© to a year prior to 
the filing of the pétition. 

There is little, if any, controversy respecting the facts. On No- 
vember 26, 1913, and for some time prior thereto, C. I. Tressier and 
Wm. P. Zartman were associated as copartners under the firm name of 
C. I. Tressier Lumber Company, and were operating their plant in 
Dauphin county on the lumber opération known as the Fishing Creek 
Valley or Heck opération. They jointly had title to certain real es- 
tate and to personal property, consisting of horses, wagons, mill, camp 
equipment, etc. On the day named, the C. I. Tressier Lumber Com- 
pany executed and delivered to James G. Hatz a judgment note, 
amounting to $2,000, payable to his order, for money loaned by Hatz to 
the Lumber Company. The note was signed by the Pine Creek Lum- 
ber Company, W. P. Zartman, C. L Tressier Lumber Coftipany, C. L 
Tressier, Manager, and C. L Tressier, and was afterwards entered 
of record on July 20, 1914, in the court of common pleas of Dauphin 
county, Pa., to No. 318, December term, 1914. Subsequently, to wit, 
on or about October 6, 1914, the partnership between Zartman and 
Tressier was dissolved ; the former taking over ail of the assets of 
the partnership, and the latter retiring, with the understanding and 
agreement that Zartman was to continue the opération of the lumber 
business, and to assume the payment, and actually pay, ail of the debts 
of the C. L Tressier Lumber Company. 

Zartman afterwards continued the business of the lumber opérations, 
formerly conducted by Tressier, until May 26, 1915, when an involun- 
tary pétition in bankruptcy was filed against him, resulting in his ad- 
judication as a bankrupt on July 16, 1915. At or about the time the 
pétition in bankruptcy was filed, an exécution was issued on the Hatz 
judgment, in pursuance of which the sheriff of Dauphin county levied 
upon the personal property contained in and about the Fishing Creek 
f5r Heck opération, most of which property was among the assets of the 
partnership taken over by Zartman on the dissolution of the partner- 
ship, and was levied as the property of Wm. P. Zartman. On applica- 
tion of the bankrupt's receivers, the court, on August 6, 1915, granted 
an order restraining the parties interested from proceeding any fur- 
ther on certain exécutions, and at the same time ordered the receivers, 
who had been authorized to sell said property, to impound the proceeds 
derived therefrom pending the détermination of the question as to 
whether or not said money should be given to the bankrupt estate or 
be applied to the Hatz judgment. 

It is contended by Hatz that distribution should be made in accord- 
ance with the well-settled principle that "when there are two classes 
of creditors and two funds, and one class of creditors can only go 
against one fund, while the other class of creditors can go against 
both, the court will marshal the assets, restricting the creditors who 
hâve a double security from touching the fund applicable to the pay- 
ment of the first class of creditors until they are paid in full," in so 
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far as the same has been incorporated into the présent Bankruptcy Act, 
§ 5f, as foUows: 

"The net proceeds of the partnershlp property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the Indlvidual es- 
tate of eaeh partner to the payment of his Individual debts. Should any sur- 
plus remain of the property of any partner after paying hls individual debts, 
such surplus shall be added to the partnershlp assets and be applied to the 
payment of the partnership debts. Should any surplus of the partnership 
property remain after paying the partnership debts, such surplus shall be 
added to the assets of the individual partners in the proportion of their re- 
spective interests in the partnership." 

It is Hatz's contention that we hâve hère two funds, partnership 
and individual, and correspondingly two classes of creditors, and that 
this is a case for the application of the doctrine of marshaling of as- 
sets. On the other hand, it is contended, and the référée ruled, 
that by virtue of the dissolution agreement and transfer of the in- 
terest of Tressler to Zartman the latter became the sole owner, and 
that there is now no partnership fund to be administered. The dispute, 
it will be seen, largely hinges on the validity of the dissolution and 
transfer. It was said by Mr. Justice Strong, in delivering the opin- 
ion of the court in Case v. Beauregard, 99 U. S. 124, 25 L. Ed. 
370: 

"No doubt the effects of a partnersihip belong to it, so long as it continues 
in existence, and not to the indlviduals who compose it. The right of each 
partner extends only to a share of what may remain after payment of the 
debts of the firnï and the settlement of its accounts. Growing out of this 
right, or rather included in it, is the right to hâve the partnership propert.v 
applied to the payment of the partnership debts in preferenc-e to those of any 
individual partner. This is an equlty the partners hâve as between them- 
selves, and in certain clrcumstances it Inures to the benefit of the creditors of 
the firnï. The latter are said to hâve a privilège or préférence, sometimes 
loosely denominafed a lien, to hâve the debts due to tliem paid out of the 
assets of a firm in course of liquidation, to the exclusion of the creditors of 
its several members. Their equity, however, is a derivative one. It is not 
held or enforeeable in their own right. It is practleally a subrogation to the 
equity of the individual partner, to be made effective only through him. 
Hence, if he is not in a condition to enforce it, the creditors of the firm can- 
not be. Rice v. Bamard et al., 20 Vt. 479 [50 Am. Dec. 54] ; Appeal of the York 
Oounty Bank, 32 Pa. 446. But so long as the equity of the partner remains 
in him, so long as he retains an interest in the firm assets as a partner, a 
court of equity wl!l allow the creditors of the firm to avall themselves of his 
equity, and enforce, through it, the application of those assets primarily to 
payment of the debts due them, whenever the property cornes under its 
administration. It is indispensable, however, to such relief, when the creditors 
are, as in the présent case, simple conti-act creditors, that the partnershii> 
property should be wlthin the control of the court and in the course of admin- 
istration, brought there by the bankruptcy of the firm, or by an assignment, or 
by the création o£ a trust in some mode. This is because neither the part- 
ners nor the joint creditors hâve any spécifie lien, nor is there any trust that 
can be enforced until the property has passed in custodiam legis. Other prop- 
erty can be foUowed only after a judgment at law has been obtained and an 
exécution has proved fruitless. So, if before the interposition of the court is 
asked the property has ceased to belong to the partnershlp, if by a bona tido 
tran.sfer it has become the several property either of one partner or of a third 
person, the equities of the partners are extinguished, and consequently the 
derivative equities of the creditors are at an end. It is therefore always es- 
sential to any preferentlal right of the creditora that there shall be property 
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owned by the partnership when thé claiirt for préférence la sought to be en- 
forced. Thus, in Ex parte Ruffln, 6 Ves. 119, where from a partnership of two 
persons, one retired, assigning tlie partnersliip property to the other, and 
taklng a bond for the value and a covenant of indemnity against debts, It 
was ruled by Lord Bidon that the joint credltors had no equlty attachlng 
upon partnership effects, even remaining In specie. And such bas been the 
rule generally accepted ever since, wlth the single qualification that the as- 
signaient of the retlrlng partner Is not mala flde. Kimball v. Thompson, 13 
Metc. (Mass.) 283; Allen v. Center Valley Company et al., 21 Conn. 130, 54 
Am. Dec. 333; Ladd v. Grlswold, 4i Gilman (9 111.) 25, 46 Am. Dec. 443 ; Smith 
V. Edwards, 7 Humph. (Tenn.) 106, 46 Am. Dec. 71; Robb and Others v. Mudge 
and Another, 14 Gray (Mass.) 534; Baker's Appeal, 21 Pa. 76, 59 Am, Dec. 752; 
Sigler & Blchey v. Knox County BanU, 8 Ohio St. 511; Wilcox v. Kellogg, 11 
Ohio, 394." 

[1] Nor does it appear that section 5f of the Bankruptcy Act 
materially differs from the gênerai rule of equity stated by Justice 
Strong. It créâtes no spécifie lien upon partnership property which 
continues after the property has ceased to belong to the partnership. 
It does not forbid bona fide conversion of the partners of the joint 
property into rights in severalty, and it relates to partnership property 
alone, and gives a rule for marshaling such property between cred- 
itors. True, it gives to joint creditors a privilège while the property 
belongs to the partnership ; but when such joint ownership has ceased 
there is no subject remaining upon which it can operate. In the ar- 
gument, Mr. Hatz attempted to impeach the bona fides of the shift- 
ing of the relations between the partners, in which he has not suc- 
ceeded. There is nothing in the record that discloses want of good 
f aith, or an intention to hinder and delay ; nor could such inf erence 
be deduced from the showing made of the financial condition of the 
partnership, or of the conduct of the several partners. The bankrupt, 
Zartman, after taking final and exclusive possession of the partner- 
ship property, in attempting to comply with his promise in writing, 
attempted to pay the partnership debts, and succeeded in liquidat- 
ing the same in excess of the value of the Personal property turned 
over to him. Now, conceding that the disposition of the property was 
bona fide on the part of both parties, and without any intent to hin- 
der and delay, the property yielding the fund for disposition ceased 
to belong to the partnership before the interposition of the court, jmd, 
having become the several property of Zartman, the equities of the 
several partners were extinguished, and the derivative equities of the 
creditors are at an end. Huiskamp v. Moline Wagon Co., 121 U. S. 
310, 7 Sup. Ct. 899, 30 L. Ed. 971. 

[2] It may also be suggested that the matter is not formally before 
the court on exceptions to the conclusions and order of the référée 
without pétition for review. 

The order of the référée, awarding the fund to the trustée, is af- 
firmed. 
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In re AMERICAN BBAVER CO. 
(District Court, D. New Jersey. June 12, 1917.) 

1. Ba>'kkuptct ©=3262(1) — Sales — Mode of Sale. 

L'naer Bankr. Act July 1, 1898, c. 541, § 70b, 30 Stat. 565 (Comp. St. 
1916, § 9654), declaring that ail real and personal property belonging to 
bankrupt estâtes shall be appraised by three disinterested appralsers, and 
shall, Wben practicable, be sold subject to the approval of the court, and 
not otherwise than subject to the approval of the court for less than 75 
per cent, of the appraised value, an appraisal by persons appolnted by 
the court will be assumed honest and accurate, and vchlle the approval of 
the court is unnecessary, if the property be sold for 75 per cent, of the 
amount of the appraisal, the court is bound, if a less sum be bid, to use 
it« best discrétion in the matter. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 363.] 

2. Bankrtjptct ®=>268 — Sales — Effect of. 

A bidder at a sale under such section does not, where hls bld is less 
than 75 per cent, of the appraised value, acqulre the équitable title to 
the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 372-379.] 

3. Bankruptcy i®=»264 — Sales — Confibmation. 

The property of a bankrupt corporation was sold for- much less than 
75 per cent, of its appraised value, which amount was greatly under the 
estimate in the schedules. Thereafter one of the creditors filed a bond, 
conditloned that he would bid $1,500 more at a resale than the amount bld 
at the original sale. The référée refused to approve the sale. Held, 
that as, under Bankr. Act, § 70b, the approval of the court Is necessary 
where the amount of the bid is less than 75 per cent, of the value of the 
property, the refusai of the référée to approve the sale was not an abuse 
of discrétion ; the bidder having the burden of showing that the property 
would not bring a greater sum on resale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 368, 369.] 

In Bankruptcy. In the matter of the American Beaver Company. 
Pétition to review referee's order refusing to approve sale of real es- 
tate and personal property by trustée in bankruptcy. Pétition dismiss- 
ed, and order affirmed. 

Samuel I. Kessler, of Newark, N. J., for trustée. 
Edwin G. Adams, of Newark, N. J., for petitioner. 
Bilder & Bilder, of Newark, N. J., for Hatters' Fur Exchange and 
others. 

Cecil H. MacMahon, of Newark, N. J., for Lazar Jacobson. 
Addison Ely, Jr., of Rutherford, N. J., for Bowne & Webber. 

DAVIS, District Judge. [1] This case is before the court on péti- 
tion to review referee's order refusing to approve the sale of real es- 
tate and personal property by the trustée in bankruptcy in the above 
stated cause. It is provided in section 70b of the Bankruptcy Act 
that: 

"AU real and personal property belonging to bankrupt estâtes shall be 
appraised by three disinterested appralsers ; they shall be appolnted by, and 

®=3For otber cases Bee Bam« topic & KBT-NUMBEiR tn ail Kejr-Numbered Digests & Indexes 
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report to, the court. Real and Personal property shall, when practicable, be 
sold subject to the approval of the court ; It shall net be sold otherwise than 
subject to the approval of the court for less than seventy-live per centum of 
its appraised value." 

In refusing to approve the sale, did tlie référée abuse the discré- 
tion vested in him by the Bankruptcy Act ? This is the sole question to 
be determined. In using the language that "it shall net be sold other- 
wise than subject to the approval of the court for less than seventy- 
five per centum of its appraised value," Congress must hâve intended 
that the court (référée) should use its best discrétion in approving sales 
in bankruptcy. The act requires that the appraisers shall be "disin- 
terested." The purpose of this requirement evidently was to secure 
an honest and accurate appraisement. With self-interest eliminated, 
the best and unbiased judgment of the appraisers is represented in 
the appraisement. They are appointées of, and must report to, the 
court. Under such conditions, the court assumes that the appraisement 
is both honest and accurate, though it might not be mathematically 
correct as to the exact value. The approval of the court is unneces- 
sary, if the property is sold for 75 per centum of the appraisement. 
Twenty-five per centum of the appraised value is allowed for honest 
mistakes, bad judgment, etc., vs^ithout requiring the exercise of dis- 
crétion on the part of the court. Bankruptcy sales and the adminis- 
tration of the bankruptcy law generally afford such subtle temptations 
and unusual opportunities to def raud creditors that Congress provided 
a protection for them by requiring that the appraisers be disinterested 
and by subjecting trustées' sales for less than 75 per centum of the 
appraised value to the scrutiny of the court. In substance, Congress 
said that it was time for the court to take notice when a sale was made 
for less than that per centum. 

[2, 3] The référée refused to approve the sale of either the Person- 
al property or the real estate, and the purchaser in each case filed a péti- 
tion for review of the order of the référée. This was a judicial sale 
under a statute requiring the approval of the court, without which 
the bidder does not acquire an équitable title to the property, if the 
bid is not for 75 per centum of the appraised value. Brandenburg 
on Bankruptcy, § 1266; Camden v. Mayhew, 129 U. S. 73, 9 Sup. Ct. 
246, 32 L. Ed. 608 ; Coal City House Furnishing Co. v. Hogue, 197 
Fed. 1, 116 C. C. A. 523, 28 Am. Bankr. Rep. 258; In the Matter of 
Burr Manufacturing Co., 217 Fed. 16, 133 C. C. A. 126, 32 Am. Bankr. 
Rep. 708; In re Haywood Wagon Co., 219 Fed. 655, 135 C C. A, 391, 
3 Am. Bankr. Rep. 618. The personal property was sold for $7,600. 
The same property was appraised at $31,213.20, and was estimated in 
the schedules to be worth $104,722.04. The real estate was sold for 
$19,900. It was appraised at $34,350, and was estimated in the sched- 
ules to be worth $42,493.75. Brandenburg on Bankruptcy (4th Ed.) § 
1290, says: 

"No sale for less than seventy-flve per cent, of the appraised value ought to 
be conflrmed, uoless good reasons are shown why a better prlce would not be 
obtainable on a resale, and the burden of proof rests upon the trustée, who 
brings such report to the court for confirmation, to make such showing, 
rather than upon the creditors to make good their objections thereto." 
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The Circuit Court of the Fifth Circuit in determining whether prop- 
erty was sold for a grossly inadéquate price said: "The sworn value 
of the property fàxed by the appraisers appointed by the court con- 
trols," in the absence of reliable évidence impeaching it. There is 
nothing in the record to show that the price was adéquate. In order 
that the creditors might not lose anything on a resale, one of the 
creditors filed a bond conditioned that he would bid $1,500 more at a 
resale than was bid in the first place. Counsel for the purchasers as- 
sume in their argument that this $1,500, added to the price for which 
the property sold, fixes its true value, and therefore they allège that 
the price for which the property was sold was only 5^^ per cent, be- 
low the true value, and the référée should hâve approved it. It is 
claimed in reply that the additional offer was made for the sole pur- 
pose of indemnifying the creditors against loss on acount of a resale. 

Among others, I hâve been referred to the case of In re Metallic 
Specialty Mfg. Co. (D. C.) 193 Fed. 300, 27 Am. Bankr. Rep. 408, of 
the Third Circuit, and it is urged that the order of the référée is 
contrary to the décision in that case. I cannot agrée with that con- 
clusion. In that case there is no mention of any appraisement. As 
stated by the court : 

"ïhe whole question before the court [is] whether an advance bid of $S,000, 
or 17 per cent., in excess of the price paid at public sale, Is suBicleat évidence 
of inadequacy of price at the public sale to Justlfy my having ordered a 
resale." 

As a principle of law applicable to judicial sales generally, without 
regard to the provisions of section 70b of the Bankruptcy Act, the 
case is correctly decided, and is in accord with the cases therein cited. 
Sturgiss V. Corbin, 141 Fed. 1, 72 C. C. A. 179, 15 Am. Bankr. Rep. 
543 ; Ballentyne v. Smith, 205 U. S. 285, 27 Sup. Ct. 527, 51 L. Ed. 
803, and many others. 

In the case of the Metallic Specialty Mfg. Co., there was no conten- 
tion that the price was grossly inadéquate, The court said : 

"But it [the sale] could be set aside only for cause, properly shown, and 
sufficient to move the conscience of the court One such case is gross Inade- 
quacy of priée, but there is no contention that the bid in question was grossly 
inadéquate." 

In the instant case the référée expressly found, as to the bids on 
both the real estate and personal property : 

"That each of said bids is grossly inadéquate, and that it is not for the besl 
interests of said estate that said bids be accepted, and said salea contirmed." 

The appraisers were disinterested, and two of them are practical 
hatters, and know the value of hats, which composed, to a large extent, 
the Personal property. There is no testimony, not a word, impeaching 
the sworn value placed upon the property by the appraisers, or show- 
ing that the référée erred in finding that the price "was grossly inadé- 
quate." The burden of proof to make a showing that a better price 
would not be obtainable on a resale rested upon the trustée or bidders. 
Brandenburg, supra. No testimony whatever was submitted on that 
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point. The trustée, who brought the report to the court, has net borne 
the burden. 

I do not, therefore, find that the référée abused his discrétion, and 
the pétition is accordingly dismissed, and the order of the référée af- 
firmed. 



In re THOMPSON, 

Pistrict Court, W. D. Washington, S. D. May 23, 1917.) 

No. 2175. 

1. Praudtjlbnt Convetance» ®=5 182(5) — Sales in Bulk — Geantee as Tbus- 

TEE FOB CBEDITOBS. 

Under the Washington Sales In Bulk Law (Rem. & Bal. Code, §§ 5296- 
5298'), requlrlng any person purchaslng any stock of goods in bulk be- 
fore paying therefor to demand and reeeive from the seller a verlfled 
llst of the seller's creditors, and maklng sales and transfers wlthout com- 
plylng therewlth fraudaient and void, the purehaser becomes a trustée 
for the creditors named In the verified list, and If the trust is executed 
before notice that there are other creditors the purehaser is protected, but 
where a large number of creditors is omitted from the list furnished, and 
notice of such fact is brought home to the purehaser before the money is 
paid, he hblds it in trust for ail of the creditors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. 
§i| 575, 576.] 

2. B^BAUDULENT CONVETANCES ®=»47 — SALES IN BULK. 

Under the Washington Sales in Bulk Act, when a transfer of a stock 
of goods is not accompanled by a verlfled llst of creditors, or where a 
large number of creditors is omitted from the list furnished, and the 
purehaser has notice thereof before the purchase priée Is paid, the 
transfer la fraudulent 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. § 

34.] 

» 

3. Bankbuptct <S=5l42 — Pbopebtt Vesting in Trustée — Pkopbett Featjdu- 

LENTLT CONVEYED. 

Under Washington Sales in Bulk Act and Bankruptcy Act July 1, 1898, 
c. 541, § 70, pars. 4, 5, 30 Stat. 565 (Comp. St. 1916, § 9654), provlding 
that the trustée becomes vested with the title of the bankrupt of prop- 
erty transferred by him In fraud of his creditors, and property whlch 
might hâve been levied upon and sold under judicial proceedings against 
him, and Act July 1, 1898, c. 541, | 67e, 30 Stat. 564 (Comp. St. 1916, § 
9651), provlding that ail conveyances withln four months which are vold 
by the laws of the state shall be vold and the property shall pass to the 
assignée and be by him recovered for creditors, where the purehaser of 
a stock of goods In bulk was furnished a verlfled list of the vendor's 
creditors, whlch omitted a number of creditors, and the purchase price 
had not been paid when bankruptcy intervened, the trustée was entltled 
to the purchase price for the benefit of ail the creditors as against those 
creditors named in such list. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 222.] 

In Bankruptcy. In the matter of Peter Thompson, bankrupt. On 
review of an order of the référée. Order confirmed. 

^ssFor otber casea eee same topic & KEIY-NUMBBR In ail Key-Numbered DigesU & Indexai 



IN RE THOMPSON .603 

W. W. Keyes, of Tacoma, Wash., for trustée. 
Nelson R. Anderson, of Seattle, Wash., for petitioner. 
E. R. York, of Tacoma, Wash., for purchaser. 

NETERER, District Judge. The bankrupt and wife transferred 
their entire stock of merchandise and attached to the bill of sale a 
veriiîed list of creditors, in compliance with the Sales in Bulk Act of 
Washington (sections 5296-5299, Rem. & Bal. Code; Eaws 1901, chap- 
ter 9, page 222), omitting eight creditors f rom this list, Thereafter an 
order of adjudication in bankruptcy was entered, and at the first meet- 
ing of creditors 8 creditors not included in the list of creditors at- 
tached to the bill of sale and 15 creditors included in the list, par- 
ticipated and elected a trustée. The trustée, after qualification, made 
demand upon the purchaser of the stock of merchandise for the pro- 
ceeds of the sale, $7,619.47. Payment not being made, an order to 
show cause was issued by the référée, to which answer was made by 
the purchaser that Thompson and wife "sold and by their bill of sale 
in writing, for the express considération of $10 and other considéra- 
tions, granted and conveyed to Rhodes Bros., Incorporated, certain 
stock of goods and merchandise located in said city of Tacoma, then 
owned by the grantors herein and attached to said bill of sale was a 
duly verified statement giving the names, addresses, and amount of 
the creditors of the said Peter Thompson and Aima Thompson, his 
wife, as required by the Sales in Bulk Act of the state of Washington, 
being sections 5296-5299 of Rem. & Bal. Annotated Codes and Stat- 
utes of Washington, and said bill of sale, with the attached verified 
statement of creditors was on March 8, 1917, filed for record in the 
office of the auditor of Pierce county, Washington; * * * that 
under and pursuant to said sale of said goods and merchandise said 
stock of goods was delivered by said vendors to and was taken into 
the possession of said vendee and has since been sold in the regular 
course of trade; that the actual and agreed considération for the 
sale of said stock of goods and merchandise was the sum of $7,619.47, 
which sum has not yet been paid ; that certain persons, firms, and 
corporations, other than and in addition to those named in said veri- 
fied statement of creditors, hâve asserted and notified said Rhodes 
Bros, that they are, and at the time of sale of said stock of goods 
were, creditors of said Peter Thompson, and claimed the right to 
share in the proceeds of the sale of said stock of goods; that said 
Rhodes Bros, is ready and willing to pay the agreed purchase price 
of $7,619.47 for said stock of goods to whoever may be lawfully en- 
titled thereto as soon as it can be ascertained and adjudged to whom 
said sum should rightfully and lawfully be paid" — and then pray that 
ail parties interested in the said stock "may be brought into this court, 
and that such proceedings may be taken herein as shall lawfully ad- 
judge and détermine to whom said money should be paid and as shall 
fuUy protect it f rom any further liability to the said vendors and their 
creditors. * * * " 

The Western Dry Gklods Company, a creditor named in the verified 
list of creditors, made a spécial appearance and filed an answer deny- 
ing the court's jurisdiction, and that the trustée had no right or in- 
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terest in the proceeds, but that the proceeds are the property of the 
creditors named in the verified list of creditors attached to the bill 
of sale, and prays that the order be quashed. The prayer was by the 
référée denied, and the purchaser ordered to pay the proceeds to the 
tnistee, and the matter is now before the court upon a pétition to re- 
view such order, 

Under the provisions of the Bankruptcy Act the trustée, upon quali- 
fication, became vested by opération of law with the title of the bank- 
rupt of "property transferred by him in fraud of his creditors" (para- 
graph 4, § 70), and "property which prior to the filing of the pétition 

* * * might hâve been levied upon' and sold under judicial process 
against him" (paragraph 5, § 70, Bankr. Act, supra). "Ail conveyances 

* * * made * * * within four months * * * while in- 
solvent, which are held null and void * * * by the laws of the 
State, * * * shall be deemed null and void under this act * * * 
if he be adjudged a bankrupt, and such property shall pass to the as- 
signée and be by him * * * recovered * * * of the creditors 
of the bankrupt." Section 67e, Bankr. Act, supra. And for such pur- 
pose fédéral courts hâve jurisdiction. 

[1, 2] Upon the sale of the property the purchaser became a trus- 
tée for the creditors named in the verified list, and, if the trust had been 
executed before notice that there were other creditors, would hâve been 
protected. Friend v. Rosenfeld-Rovig Co., 87 Wash. 329, 151 Pac. 776. 
The unexecuted trust created by the sale and verified list of creditors 
was extended into a gênerai trust for ail creditors, of which the pur- 
chaser obtained notice. Friend v. Rosenfeld-Rovig Co., supra. The 
purpose of the Sales in Bulk Act of Washington was not to protect an 
insolvent and assist him in carrying out a scheme to defraud by opér- 
ation of law, and prefer some creditors, but was to protect a pur- 
chaser and ail creditors. By the provisions of the act, if the affidavit 
is not taken, or the purchaser does not see that the purchase price is 
applied to the payment of the claims of the vendor's creditors, such 
sale "shall be fraudulent and void." When a transfer is not accom- 
panied by a verified list of creditors, or where a large number of cred- 
itors is omitted from a furnished list, and notice of such fact is 
brought home to the purchaser before the money is paid, the transfer 
must be held fraudulent, and the purchaser must be held to hold in 
trust for ail the creditors the proceeds of such sale or transfer. 

[3] This transfer was made within four months. The verified 
list of creditors omitted eight creditors, and as to them the sale was 
fraudulent aiid can be avoided by notice to the purchaser. Friend v. 
Rosenfeld-Rovig Co., supra. The purpose of the statute being to pro- 
tect the creditors of the vendor, its language must be construed to 
efïectuate the purpose intended. Kasper v. Spokane Merchants' Ass'n, 
87 Wash. 451, 151 Pac. 800. The Western 'Dry Goods Company, the 
appearing créditer, has no standing in this court as against the trustée 
in this proceeding. It has no interest in, title to, or lien upon the 
funds in issue (Kasper v. Spokane Merchants' Ass'n, supra), and hence 
may not be heard. The Sales in Bulk Act, supra, does not purport to 
vest title in the creditors of the vendor to property conveyed; nor 
does it give to such creditors a spécifie lien upon such property. The 
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purchaser is the only interested party as against the trustée, and it 
has in writing consented to an adjudication of the issue in this pro- 
ceeding by the relief prayed for. 

The answer of the Western Dry Goods Company is dismissed, and 
the order of the référée confirmed. 



WEST V. EMPIRE LIFE INS. CO. 

(District Court, W. D. Washington, N. D. May 4, 1917.) 

No. 4. 

1. Bankkuptcy ®=3299 — Suits by Beceiveb in Bankeuptcy — Intebvention. 

Where a receiver in bankruptcy appointed in New Jersey, clalming 
that tlie bankiTipt estate owned 80 per cent, of the capital stock of a 
Washington corporation, brought suit in a District Court of Washington 
to wind up the afïairs of such- corporation, persons clalming that they 
were fraudulently deprived of stock in such corporation held by the 
receiver could not intervene and hâve their rlght to such stock adjudl- 
cated, as the stock was in the iiossession of the bankruptcy court, through 
Its receiver, and any issue concernlng It must be determined in that court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 448.] 

2. Bankbuptcy <S=!>293(1) — Jhrisdiction of Cooets op Bankruptcy — An- 

cillary jurisdiction. 

The filing of a pétition in bankruptcy and an adjudication brings the 
property of the bankrupt, wherever situated, into the custody of the bank- 
niptcy court, and a court in whieh anclUary proceedings are pending bas 
nothing to do but coUect the assets and transmit them to the bankruptcy 
court for distribution. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 411.] 

3. CoBPORATioNS <S=3l29 — Tbansfer or Stock — NECESsrrY of Registbation. 

The transfer of stock by a shareholder passes tltle, though not register- 
ed on the books of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 479, 480, 
482, 492.] 

4. Corporations <g=365 — Shares of Stock — Nature of Property. 

The property of shareholders in their shares and the property of the 
corporation in its capital stock are distinct property Interests. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 16.5-171.1 

In Equity. Suit by Henry J. West, as receiver in bankruptcy for the 
Columbus Securities Company, against the Empire Life Insurance 
Company. On motion to dismiss pétition in intervention. Motion 
granted. 

Donworth & Todd, of Seattle, Wash., for plaintiflf. 
Corwin S. Shank and H. C. Belt, both of Seattle, Wash., for inter- 
veners. 

NETERER, District Judge. This case wras before the court in 237 
Fed. 303, in which it was held that the situs of a corporation is the 
proper forum to détermine the right to ownership of its capital stock, 
provided jurisdiction can be obtained of the party having the stock, 
and that, since the purpose of the action is to wind up tiie business 

®=sFor otber cae«s see same toplc & KEÎY-NUMBEIR In ail Key-Numbered Digeots & Indexes 
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and affairs of the défendant company, the issue between the contend- 
ing stockholders with relation to ownership might be determined in 
this action, to the end that distribution can be adjudicated to the prop- 
er parties, and the receiver, holding the stock of the Columbus Securi- 
ties Company, being before this court upon the authority and direction 
of the bankruptcy court, the court obtained jurisdiction of the stock, 
and denied a motion to dismiss the pétitions in intervention. 

[1,2] Since that hearing, the Suprême Court, in Knauth, Nachod 
& Kuhne v. Latham & Co., 242 U. S. 426, 37 Sup. Ct. 139, 61 L. Ed. 
, decided January 8, 1917, had before it practically the same is- 
sue that is before this court, and the receiver in the instant case, by the 
court's permission, has again attacked the right to intervene in sub- 
stantially the same manner, and a re-examination of the issue and of 
the authorities, I think, is conclusive that this court may not entertain 
the proceedings in intervention. The bankrupt's estate, f rom the filing 
of the pétition, is regarded as in custodia legis. Acme Harvester Co. 
V. Beekman Lumber Co., 222 U. S. 300, 32 Sup. Ct. 96, 56 L. Ed. 208; 
Jones V. Springer, 226 U. S. 148, 33 Sup. Ct. 64, 57 L. Ed. 161. The 
filing of the pétition and adjudication in the bankruptcy court in New 
Jersey brought the property of the bankrupt, wherever situate, into 
custodia legis of the District Court for the District of New Jersey. 
Lazarus.v. Prentice, 234 U. S. 263, 34 Sup. Ct. 851, 58 L. Ed. 1305. 
The purpose of the Bankruptcy Act is to establish a uniform system 
of bankruptcy throughout the United States,, and place the bankrupt's 
property, wherever situate, under the control of the court, for the pur- 
pose of determining the status of the bankrupt and the settlement and 
distribution of such estate. Acme Harvester Co. v. Beekman Lum- 
ber Co., supra. And upon adjudication title to such property becomes 
vested in the trustée, under section 70 of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 1916, § 9654]), and in 
the custody and control of the bankruptcy court. Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. The ancillary court 
may act summarily in aid of the court of original jurisdiction, when 
such court could hâve compelled an act by summary proceeding. Bab- 
bitt V. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 
Ann. Cas. 969. But for ail substantial purposes of administration the 
court of original jurisdiction, which is in control of the bankrupt es- 
tate, is regarded as in charge, and the ancillary court has nothing to 
do but collect the assets and transmit them to the bankruptcy court 
for distribution. In re Brockton Idéal Shoe Co. (D. C.) 194 Fed. 233. 
A party may not intervene in an ancillary suit brought by the trustée 
or receiver, the sole purpose of which is to collect assets of the bank- 
rupt for transmission to the bankruptcy court for administration. 
Knauth, Nachod & Kuhfie v. Latham & Co., supra. In this case the 
court said : 

"Manifestly such a proceeding could not be entertalned in the Southern 
district of Alabania. The estate was being adrainistered in another court." 

[3] In this action the receiver appointed by the bankruptcy court 
in the Northern district of Alabama brought an action in the Southern 
district of the same state to set aside an alleged préférence, and in- 



WEST V. EMFIKE LIFE INS. CO. 607 

tervention was sought for the purpose of impressing a lien upon the 
fund. In the instant case the receiver daims that the bankrupt estate 
is the owner of 80 per cent, of the capital stock of the défendant cor- 
poration, the affairs of which he seeks to wind up. The interveners 
allège they were fraudulently deprived of stock now held by the plain- 
tifï receiver, and pray this court to adjudicate the right to' the stock. 
The transfer of stock by a shareholder passes title, even though not 
registered on the bocks of the corporation. Port Townsend National 
Bank v. Port Townsend Gas & Fuel Co., 6 Wash. 597, 34 Pac. 155. 

[4] It is well settled by the Suprême Court that the property of 
shareholders in their shares and the property of the corporation in its 
capital stock are distinct property interests. New Orléans v. Hous- 
ton, 119 U. S. 265, 7 Sup. Ct. 198, 30 L. Ed. 411. The controversy 
raised by the pétition in intervention does not involve any act or right 
of the défendant corporation, or of the plaintifï receiver as such, 
but rather a dispute between the receiver, as a shareholder of the bank- 
rupt estate, and the interveners, claiming some of the same stock ; and, 
the shares being in the possession of the bankruptcy court in the dis- 
trict of New Jersey, through its receiver, this ownership and right of 
possession is sought to be contested by the intervener. But by the 
décision of the Suprême Court in Knauth, Nachod & Kuhne v. Latham 
& Co., supra, this may only be done in the bankruptcy court, and, this 
being an ancillary suit, the pétitions in intervention may not be enter- 
tained. 

The cases cited by the petitioner do not apply to the facts in this 
case. Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. 1175, decided before the 1903 and 1910 amendraents, held 
that under section 23b (Comp. St. 1916, § 9607) controversies of inde- 
pendent suits brought by the trustée in bankruptcy to assert title to 
money or property as assets of the bankrupt against strangers to the 
bankruptcy proceedings can only be brought in the United States court 
by the consent of the défendant. Jaquith v. Rowley, 188 U. S. 620, 23 
Sup. Ct. 369, 47 I/. Ed. 620, was an application for summary proceed- 
ing on the part of the court to require the payment of money s on 
deposit before the commencement of the bankruptcy proceedings, and 
the court held that under section 23, supra, the District Court was 
without jurisdiction. In L^vell v. Newman, 227 U. S. 412, 33 Sup. 
Ct. 375, 57 L,. Ed. 577, the question for décision was whether an ac- 
tion on a bond given by third parties for the release of certain cotton 
claimed by the trustée was a proceeding under the Bankruptcy Act, 
so as to give the fédéral court jurisdiction, or whether jurisdiction 
must be determined by diverse citizenship; while in the instant case 
the issue between the receiver and the interveners is clearly concern- 
ing property now in the custody of the bankruptcy court, and that 
court must détermine the rights between the contending parties. 
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OBB V. BALTIMORE & O. R. CO. 

(District Court, S. D. New York. Tebruary 16, 1914.) 

No. 92. 

1. Removal or Causes i®=>12 — Restrictions as to District in Whioh Suit 

MiGHT BE BaoUGHT. 

An action in which the Jurlsdlction of the fédéral court. If any, dépends 
upon tlie fact that it arises under a law of the United States, could not 
be brought in a district otber tJian that of which défendant was an in- 
habitant, and therefore cannot be removed by défendant agalnst plain- 
tlff's objections to the District Court of a district other than that of 
which défendant Is an inhabitant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. 5§ 
32, 33.] 

2. Removal of Causes <S=>102 — Remand — Doubt as to Jubisdiction. 

Where It Is doubtful whether a cause arises out of a law of the United 
States, so as to give jurlsdlction to a fédéral court under Judldal Code 
(Act March 3, 1911, c. 231) § 24, subd. 8, 36 Stat 1092 (Comp. St 191d, i 
991 rSJ), the case wlll be remanded to the state court. 

[Ed. Note. — For other cases, see Bemovar of Causes, Cent. Dlg. §| 
21S-220, 224.] 

At Law. Action by Orton G. Orr against the Baltimore & Ohio 
Railroad Company. On motion to remand. Motion granted. 

Tipple & Plitt, of New York City, for plaintiff. 
Cravath & Henderson, of New York City, for défendant. 

WARD, Circuit Judge. [1] This is a civil suit, in which the 
jurisdiction of the court, if there be any, dépends, not upon the citi- 
zenship of the parties, but upon the fact that it arises under a law of 
the United States, viz., Interstate Commerce Act, Feb. 4, 1887, c. 
104, § 20, 24 Stat. 386 (Comp. St. 1916, § 8592). As such it could not 
hâve been brought in this court, because the défendant, being a corpora- 
tion of Maryland, is not an inhabitant of this district. Therefore it 
cannot be removed by the défendant against the objections of the plain- 
tiff. Western Union Telegraph Co. v. Louisville & Nashville R. Co. 
(D. C.) 201 Fed. 932. 

[2] Furthermore, the décisions make it very doubtful whether the 
suit, assuming that it does dépend upon section 20 of the Interstate 
Commerce Act, does arise out of a law of the United States within the 
meaning of section 24, subd. 8, of the Judicial Code, and in case of 
doubt it has always been the practice of this circuit to remand. 

Motion granted. 

<®=>Por otber cases see same topic & KEY-NUMBER In aU Key-Numbered Digesta & Indexe* 



UNITED STATES V. JONES 609 



UNITED STATES v. JONES. 

(Circuit Court of Appeals, Ninth Circuit. June 16, 1917.) 

No. 2809. 

1. Public Lands (S=>35(3), 1.^5(2)— Homesteads— Résidence— Aliénation. 

Under tbe homestead law the entryman must In good falth clalm the 
land for hls own benelit, and can make no agreement for aliénation, and 
must réside upon the land continuously for the tlme that the law requlres 
and must make It his home. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §§ 74, 353, 354.] 

2. Public Lands 'S=>123 — Fbaud — Eight of Action for Value of Land. 

Where défendant caused certain honorably dlscharged soldlers to make 
homestead entries under Act August 15, 1894, c. 290, 28 Stat. 286, for 
hls beneflt, and procured them to make false and fraudulent représenta- 
tions and affidavlts In thelr application and final proofs respectlng aliéna- 
tion, résidence, eultlvation, and improvements, and thèse représentations 
were relied upon, and in rellance upon them patents were Issued, the 
government had a rlght of action against défendant for the value of the 
land, though, due to the erroneous holding of the land department that 
the entrymen were entitled to deduet f rom the requlred perlod of résidence 
the periods of thelr respective mllltary service, the authorized showlng 
as to résidence, etc., by the entrymen did not entitle them to the issue of 
patents. 

8. Limitation of Actions <S=3ll(l)^ — Suirs by Govebnment. 

Though suits to avold or annul patents procured by fraud would be 
barred under Act Mareh 3, 1891, c. 561, § 8, 26 Stat. 1099 (Comp. St. 1916, 
§ 5114) requlrlug such actions to be brought wlthin six years, the govem- 
ment eould sue to reeover the value of the land procured from It through 
mistake or fraud, waiving any right of action it might hâve had for 
annulment of the patent, as the government is not bound by any statute 
of liii!itations unless Congress clearly manifests its intention that it shall 
be so bound. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. g§ 
35, 36.] 

4. Public Lands <@=35(3) — Commutation of Entry — Résidence. 

Act Aug. 15, 1894, provides for the disposition of certain lands wlthin 
the Siletz réservation under the Tovvn-Site and Homestead Laws, and 
requlres three years' actual résidence to be establlshed as a prerequlsite 
to title or patent Rev. St, § 2301, as amended by Act March 3, 1891, c. 
561, § 6, 26 Stat. 1098 (Comp. St. 1916, § 4589), provides that nothing 
therein shall prevent any person avalling himself of the benellts of section 
2289 (Comp. St. 1916, § 4530) from paying the minimum prlce for the 
land entered after the expiration of 14 months, and obtalning a patent 
therefor upon making proof of settlement and résidence and eultlvation 
for such period of 14 months. Beld, that a commuted entry by one 
entering land under the act of 1894 is controUed by section 2301, and 
proof of settlement, résidence, and eultlvation for 14 months is required, 
but the requireuients as to the charactcr of résidence are not as strict 
as under the act of 1894, calllng for actual résidence. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. § 74.] 

In Error to the District Court of the Uniled States for the District 
of Oregon; Chas. E. Wolverton, Judge. 

Action by the United States against Williard N. Jones. Judgment 
for défendant on the pleadings ([D. C] 232 Fed. 218), and the govern- 
ment l>rings error. Reversed and remanded, with directions. 

See, also (D. C.) 218 Fed. 973. 

©=5For other cases see same topic & KEY-NCJMBBR in aU Key-Numbered Dlgests & lQdaz«» 
242 F.— 39 
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The United States brought action against ttie défendant, Jones, for dam- 
ages for alleged fraud and deceit committed by Jones in securing tlie issuance 
of patents to certain lands witliin the Siletz réservation in Oregon. The 
substance of the complaint is that between August, 1900, and JFebruary, 1901, 
Jones, intendlng to defraud the United States, caused certain named per- 
sons (honorably discharged soldiers of the Civil War) to make fraudulent 
homestead entrles on land within the Siletz réservation in Oregon, and 
thereafter to make false and fraudulent final proofs requlred by law. By an 
act of August 15, 1894 (28 Stat. 286-326), provision was made for dis- 
position of certain lands within the Siletz réservation. Three years' actual 
résidence was requlred where the settler made entry under and in accordance 
with the provisions of the homestead laws of the United States. Thereafter, 
by an act of May 17, 1900, c. 479, 31 Stat. 179, Congress relieved the entryman 
from havlng to pay $1.50 per acre as a prerequisite to obtaining patents, as 
had been requlred by the act of August 15, 1894, just heretofore referred to. 

It is alleged that, in order to carry ont the fraudulent design to aequire 
title and to procure the entrymen to make false and fraudulent applications, 
and pureuant to an agreement entered into between Jones and each of the 
entrymen, Jones gave notice, as requlred by law, of the intention of the respec- 
tive entrymen to make homestead proofs upon the lands involved, and there- 
after each entryman made formai proof at the land office ; and in carrying out 
the plan each entryman, with witnesses, falsely swore that he had established 
résidence upon the land, and resided thereon until the thne of proof, and 
had made substantlal improvements thereon, had only been temporarily absent, 
had cultlvated portions of land, and had not conveyed any part thereof, and 
had made no contract of any kind whereby the title which he might aequire 
should Inure in whole or in part to the beneflt of any person except himself ; 
that he was acting in good faith in perfecting the entry, when In truth and 
fact he had not lived on the land and had not made improvements and had 
not cultlvated any part of It, as stated in bis proof, and that if any portion 
v?aa cultlvated it was done by Jones, and that any improvements were made 
by Jones and not by any of the entrymen ; that none of the entrymen acted 
in good faith, and that each was making the entry for spéculative purposes 
and not for a home ; that none ever lived upon the land, and that no improve- 
ments were made upon any of the lands during the life of the homestead 
entrles; that Jones paid ail the money to the United States officers for the 
entrles, and furnished proof witnesses, paid their expenses, and that in 
ignorance the oflacers at the land office at Oregon City, Or., issued certiflcatea 
to each of the entrymen entitling him to receive a patent upon présentation 
of the certiflcate to the Commlssioner of the General Land Office ; that shortly 
thereafter each entryman made a mortgage to Jones; that tliereafter the 
United States officiais In Washington, in ignorance of the fraudulent char- 
acter of the proofs, issued patents to the respective entrymen; that ail the 
fraudulent représentations made by the entrymen and their witnesses were 
made with the knowledge and at the solicitatlon of Jones, and with intent to 
deceive and defraud the United States out of the title and possession of the 
lands described, and that the United States relied upon the fraudulent repré- 
sentations, and was deceived In the premises, and unlawfuUy and wrongfully 
was induced to issue patents and part with the title; that the lands were 
worth $133,000, and that by reason of the fraudulent représentations of Jones, 
and relying upon them, patents were issued. 

The défendant, by answer, put in issue the allégations of the complaint and 
made four affirmative défenses: He set up good faith; that the cause of 
action accrued more than six years next prier to the flllng of the complaint ; 
that no one of the entrymen in his final proof represented or testified that 
he had resided upon the land for a period of three years. The fourth affirma- 
tive défense avers that one entryman named Wells paid )f240 to the govern- 
ment In commutation of his entry. There is, too, a défense to the efCect that 
several tracts described In the complaint were, before the beginnlng of the 
action, sold to certalfa named purchasers for fuU value, and who bought in 
good faith witliout notice of the alleged frauds or deceits. 

The District Court sustained a demurrer to the defendant's plea of the 
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statute of limitations, overruled the demurrers as to the other défenses, ex- 
pressing no opinion upon tlie question of damages presented by ttie fourth 
défense. Replieation was flled. and thereafter ttie District Court granted de- 
fendant's motion for judgment ou the pleadlngs, and after judgment was 
entered accordingly, the United States sued out this writ of error. 

Clarence L. Reames, U. S. A.tty., and Barnett H. Goldstein, Asst. 
U. S. Atty., both of Portland, Or. 

Fulton & Bowerman ai.d Schwartz & Saunders, ail of Portland, Or., 
for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Tudges. 

HUNT, Circuit Judge (after stating the facts as above). The entries 
described in the complaint were made under an act of Congress (28 
St. 286, 326) and the amendments thereto (31 St. 179, 740) re- 
quiring, among other things, that three years' actual résidence on the 
land "shall be established by such évidence as is now required in home- 
stead proofs as a prerequisite to title or patent." But the land depa'-t- 
ment of the United States, acting under what is now conceded to hâve 
been a mistake of law, permitted eight of the entrymen to make proof 
of résidences of from one to one and one-half years, respectively, and 
to deduct times of their respective military services from the required 
three-year period of résidence. This error arose by applying to the 
entries upon lands within the Siletz réservation the provisions of sec- 
tions 2304 and 2305, Revised Statutes (Comp. St. 1916, .§§ 4592, 4593), 
and the act of January 26, 1901, c. 180 (31 St. 740), which relate to 
commutation of homestead entries made by honorably discharged Un- 
ion soldiers. 

Inasmuch, then, as the requirements of the statute under which 
the proofs were taken and the patents issued could only hâve been 
properly met by proof of three years' actual résidence on the land, 
the question arises : Is the United States precluded in this action from 
recovering damages although the entrymen in their final proofs did 
not say that they had actually resided on their lands for the required 
period of three years, yet did falsely swear that they had actually 
resided on the lands for certain times, though for less than the three 
years required ; that they were making the entries for themselves when 
in f act they were making them for the benefit of the défendant, Jones ; 
that they had made certain improvements which in fact they had not 
made ; and that they had made their entries for the purpose of actual 
settlement and cultivation, when in fact they had not made them for 
those purposes. 

By section 2290, Revised Statutes of the United States (Comp. St. 
1916, ,§ 4531), a person applying for an entry of a homestead shall 
make affidavit that his application is made for his exclusive use and 
benefit, and that his entry is made for the purpose of actual settlement 
and cultivation, and not, either directly or indirectly, for the use or 
benefit of any other person. 

In Anderson v. Carkins, 135 U. S. 483, 10 Sup. Ct. 905, 34 L. Ed. 
272, the Suprême Court said: 
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"The theory of the hamestead law is that the hoinestead shall be for tho 
exclusive beneflt of the homesteader. Section 2290 of the Revised Statu tes 
provides that a person applying for the entry of a homestead claim shull 
make affldavlt that, arnong other thlngs, "such application Is made for his ex- 
clusive use and benefit, and that his entry is made for the purpose of aetual 
settlement and cultivatlon, and not, either dlrectly or Indirectly, for the use 
or beneflt of any other person.' And section 2291, whlch prescrlbes the tlme 
and manner of final proof, requlres that the appllcant maUe 'affldavlt that no 
part of such land has been allenated, except as provlded In section twenty-two 
hundred and eighty-eight,' whlch section pro vides for aliénation for 'church, 
cemetery, or school purposes, or for the right of way of railroads.' The law 
contemplates five years' continuons occupation by the homesteader, with no 
aliénation except for the nanïed purposes. It is true that the sections con- 
taln no express prohibition of aliénation, and no forfeiture in case of aliéna- 
tion; yet under them the homestead right cannot be perfected, in case of 
aliénation, • * • without perjury by the homesteader. Section 2304 makes 
provisions for honfesteading by soldiers and officers who served in the army 
of the United States durlng the récent war; but that section makes no sub- 
stantial change, except in respect to the time of occupation. TJnder this sec- 
tion Anderson perfected his homestead right ; but the question of the length 
of occupation requlred to perfect such right in no nïanner affects the con- 
troversy. The same affldavits in respect to aliénation are requirod from 
fédéral soldiers as in other cases of homesteads." 

In Adams v. Church, 193 U. S. 510, 24 Sup. Ct. 512, 48 L. Ed. 769. 
the Suprême Court, referring to the oath required from the entryman 
that he has not ahenated any interest in the land, except as provided 
in section 2288, R. S. 2291 (Comp. St. 1916, §§ 4535, 4532), said that 
the poHcy of the government in requiring such affidavit under the home- 
stead law was to make it a condition précèdent to granting a title. 

In McCaskill Co. v. United States, 216 U. S. 504, 30 Sup. Ct. 386, 
54 L,. Ed. 590, the United States brought suit to cancel a patent to one 
Ward and a deed made by Ward and wife to McCaskill & Co. upon 
the ground that the proofs of settlement, cultivation, and improvement 
made by Ward were false, fraudulent, and untrue. The court, among 
other things, said : 

"It may be well hère to consider what the law requlres. It gives the 
right of entry of 160 acres of land as a homestead, upon the condition, how- 
ever, whlch must be established by affldavlt, that the 'application is honestly 
and in good falth made for the purpose of aetual settlement and cultivatlon 
and not for the beneflt of any other person' ; that appllcant will honestly en- 
deavor to comply with the requirem^nts of settlement and cultivation, and 
does not apply to enter the same for the purpose of spéculation. The purpose 
of the law, therefore, is to give a home, and to secure the gift the appllcant 
must show that he has made the land a home. Flve years of résidence and 
cultivatlon for the term of five years he must show by two crédible witnesses. 
Résidence and cultivation of the land are the price that is exacted for its 
payment." 

United States v. Minor, 114 U. S. 233, 5 Sup. Ct. 836, 29 L. Ed. 
110, held that in every instance the settlement or résidence for a given 
time upon the land, the aetual cultivation of a part of it, and building 
a house on it, were required of the claimant, who must hâve intended 
to acquire real ownership for himself and not for another, nor for 
a purpose to sell to another. It is true that in that case ail of the re- 
quirements of the law were set at naught, but the court said "that 
the one stupendous falsehood" included ail the requirements on whici; 
the right to secure the land rested; that fraud and tlie misleading 
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effects on the officers of the government were shown, and that equity 
would give relief. The reasons given for the view expressed were that 
with the enormous domain of public land opened to homestead, pré- 
emption, and public and private sale, the government must rely upon 
officiais who could not always visit the lands, and who are obliged to 
accept statements of parties asserting claims together with such ex 
parte affidavits as might be produced. Justice Miller used this lan- 
guage: 

"The United States Is passive. It opposes no résistance to the establish- 
nïent of the clatm, and makes no issue ou tlie statement of the claimant. 
When, therefore, he succeeds by mlsrepresentation, by fraudulent praetices, 
aided by perjury, there would seem to be more reason why the United States, 
as the owner of land of which it has beeu defrauded by thèse means, should 
hâve remedy against that fraud — ail the reiuedy which the courts can give — 
than in the case of a private owner of a few acres of land on whom a llke 
fraud has been practieed." 

The court adverted to its steady holding that though, in the absence 
of fraud, the facts were concluded by the action of the land depart- 
ment, yet a misconstruction of the law, by which alone the successful 
party obtained a patent, might be corrected in equity much more when 
there was fraud or imposition. 

In Wright-Blodgett Co. v. United States, 236 U. S. 397, 35 Sup. Ct. 
339, 59 L. Ed. 637, the court restated the gênerai rule that : 

"Where a patent is otitained by false and fraudulent proofs submitted for 
the purpose of deceiving the otlieers of tlie government, and of thus obtaining 
public lands without compliance with the requirements of the law, while the 
patent i.s not void or subject to collatéral attack, it may be directly assailed 
in a suit by the government against the parties claimlug under it." 

In United States v. Morehead, 243 U. S. 607, 37 Sup. Ct. 458, 61 
L. Ed. 926, the court cited sections R. S. 2304, 2290, and the require- 
ments thereof, that the applicant for a homestead must make actual 
entry, settlement, and improvement, and must make and file the affi- 
davit, as provided in R. S. § 2290, that such application is honestly 
and in good faith made for the purpose of actual settlement and culti- 
vation, and not for the benefit of any other person, and said that in 
addition to this requirement, "in order to obtain a certificate or patent, 
he must, under R. S. 2291, make proof of bis résidence for the fuU 
period, and an affidavit 'that no part of such land has been alien- 
ated.' " 

[1] We might cite many other cases, but those referred to clearly 
state the principle which controls in construing the homestead law ; 
that the entryman must in good faith claim the land for his own benefit, 
and can make no agreement for aliénation, and must réside upon the 
land continuously for the time that the law requires résidence there- 
on, and must make it his home. 

[2] Now the complaint herein allèges fraud and deceit by défend- 
ant in that he procured the entrymen named to make false and fraud- 
ulent représentations in their applications and final proofs respecting 
aliénation, résidence, cultivation, and improvements; that thèse rep- 
résentations were relied upon by the United States, and that in reliance 
upon them patents were issued. Plainly, if the entrymen did make false 
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and fraudaient représentations and affidavits with respect to thèse mat- 
ters or'any of them, and if the authorities relied upon the proofs with 
respect to them, they deceived the United States, and through their dé- 
ception procured patents. It is said, however, that inasmuch as the 
représentations as to résidence did not bring the entrymen within the 
statute, no ground was fumished upon which deceit could be predicated, 
because, if the alleged représentations had been true, the entrymen did 
not make the showing necessary to the issuance of patents. This con- 
tention would eliminate intentional misrepresentation and falsehood as 
to agreements of aliénation and as to continuous résidence for the time 
sworn to in the final proof and as to cultivation of the lands embraced 
within the entries and occupancy thereof for home purposes. But 
thèse several requirements cannot be looked upon as immaterial and 
irrelevant, because they are of the essence of the homestead law. 

And if there was perjury committed by the entrymen in respect to 
them, and if the United States relied upon the statements made con- 
ceming them in final proof, and was deceived, and issued patents for 
the lands, the govemment is not estopped from asserting that it was 
defrauded. Furthermore, even though the period of résidence falsely 
sworn to was less than that demanded by the law, if défendant know- 
ingly and corruptly entered into a collusive arrangement with the en- 
trymen for the purpose of aiding in such misrepresentation and deceit, 
with intent to acquire title and possession of the lands for himself, and 
did directiy aid in inducing the United States to part with title to 
lands with the purpose of acquiring them for himself, we believe he 
is liable in this action for the value of the land. 

In Gilson v. United States, 185 Fed. 484, 107 C. C. A. 584, in a suit 
to cancel patent on the ground that the entryman had not entered the 
land under the homestead law in good faith, in that he had not made 
the entry for himself, but had acted as an instrument of one Gilson, 
to acquire title for Gilson's benefit, this court aifirmed a decree can- 
celing the patent upon the ground that the évidence showed that Gil- 
son had induced one tandis to make the entry for him, had paid the 
money for commutation, had taken a mortgage therefor, and had re- 
ceived a deed as soon as patent was issued, and that the défendant 
had known that the proof of improvement and cultivation was false. 
On appeal the Suprême Court affirmed thèse views. Gilson v. United 
States, 234 U. S. 380, 34 Sup. Ct. 778, 58 h. Ed. 1361. In affirming 
United States v. Southern Pacific R. Co. (C. C.) 117 Fed. 545, this 
court said in Southern Pacific R. Co. v. United States, 133 Fed. 651, 66 
C. C. A. 581 : 

"The railroad Company had recel ved patents for lands under an erroneous 
interprétation of the law. It was a clear mistake, and conveyed no rights or 
title whatever to the railroad compauy to any of the lands In question. The 
Company sold a portion of the lands to bona fide purchasers, in many cases 
receiving more than the government priée therefor. Not having any title to 
the lands, and having received the money for the lands It sold to bona fide pur- 
chasers, It must be held responsible to pay the amount specifled in the act 
therefor." 

To like effect is United States v. Oregon & C. R. Co. (C. C.) 133 
Fed. 954, where Judge Bellinger in the District Court for Oregon held 
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that the United States could maintain action to cancel patents for lands 
where the patents were erroneously issued under a railroad grant, 
and could recover from the grantee aie price paid for the lands so pat- 
ented which were sold to bona fide purchasers. This ruling was af- 
firmed in Oregon & C. R. Co. v. United States, 144 Fed. 832, 75 C. 
C. A. 486. In Williams v. United States, 138 U. S. 514, 11 Sup. Ct. 
457, 34 L. Ed. 1026, the Suprême Court considered a bill where the 
allégations set out fraud and wrong, and showed inadvertence and 
mistake in the certification to the state of Nevada with respect to the 
title to certain lands. It was held that inadvertence and mistake are, 
equally with fraud and wrong, grounds for judicial interférence to di- 
vest a title acquired thereby, the court saying that this was equally 
true in transactions between individuals as in those between the gov- 
ernment and its patentée. Justice Brewer, for the court, said : 

"If through Inadvertence and ihistake, a wrong description is placed in a 
deed by an individual, and property not intended to be conveyed Is conveyed, 
can there be any doubt of the jurisdlction of a court of equity to interfère and 
restore to tlie party the title which he never intended to convey? So of any 
other inadvertence and mistake, vital in its nature, by which a title is con- 
veyed when It ought not to hâve been conveyed. The facts and proceedings 
attending this transfer of title are fuUy disclosed in the Mil. They point to 
fraud and wrong, and equally to inadvertence and mistake; and, if the latter 
be shown, the bill is sustalnable, although the former charge agalnst the de- 
fendant may not hâve been fuUy established." 

In Southern Pacific Railroad Co. v. United States, 200 U. S. 341, 
26 Sup. Ct. 296, 50 L. Ed. 507, the court affirming this court in South- 
ern Pacific R. Co. V. United States, supra, held that where a tract of 
land bas been conveyed by mistake, and the vendee prior to the discov- 
ery of a mistake conveys to a bona fide purchaser, the original owner 
is not limited to a suit to cancel the conveyances and re-establish his 
own title, but may elect to confirm the title of the innocent purchaser, 
and recover of his own vendee the value of the land up to at least the 
sum received by him. 

From thèse authorities the rule is not to be doubted that equity will 
afiford relief by sustaining bills charging mistake on the part of the 
land officiais of the United States in issuing patents, and fraud on the 
part of the entrymen of public lands to whom patents hâve been is- 
sued under circumstances such as are alleged in the présent case. We 
fail to perceive why the government may not elect to ratify the patents 
and to sue at law for the value of the lands. Safiford v. Grout, 120 
Mass. 20; 12 R. C. L. p. 297; Bigelow on Fraud, vol. 1, p. 544; 
United States v. Pitan (D. C.) 224 Fed. 604; United States v. Koleno, 
226 Fed. 180, 141 C. C. A. 178; Bistline v. United States, 229 Fed. 
546, 144 C. C. A. 6. 

Our conclusion is therefore that whether the alleged fraud and deceit 
and misrepresentation was practiced, and whether they were the in- 
ducing causes for the issuance of the patent, and whether the United 
States relied upon the représentation and was deceived, and whether 
défendant intentionally did the wrongs charged against him, involved 
issues of fact to be decided upon a considération of the évidence as 
well as the law. 
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[3] It is contended by the défendant that under section 8 of the 
act of March 3, 1891, c. 561, the action is barred. That section reads 
as f ollows : 

"That sults by the United States to vacate and annul any patent heretofore 
Issued shall only be brought within flve years fronï the passage of this act, 
and sults to vacate and annul patents hereafter issued shall only be brought 
within six years after the date of the issuance of such patents." 

The patents involved in this action were issued in 1902, but the 
action was not instituted until 1912. It is said that because there is 
no contention that the government failed to discover the alleged f raud 
within six years next preceding the commencement of the action, the 
right to institute a suit to avoid or annul the patents is barred, and 
the government is without remedy in any form of action for the al- 
leged fraud. We agrée with the District Court in holding that the 
government is not bound by any statute pf limitations unless Congress 
has clearly manifested its intention that it shall be so bound, and that 
the government may sue to recover the value of land procured from 
it through mistake or through fraud, waiving any right of action it 
may hâve had for annulment of the patent. United States v. Chandler 
Dunbar Co., 209 U. S. 447, 28 Sup. Ct. 579, 52 L. Ed. 881 ; State of 
Louisiana v. Garfield, 211 U. S. 70, 29 Sup. Ct. 31, 53 L. Ed. 92; Unit- 
ed States V. Pitan (D. C.) 224 Fed. 604; Bistline v. U. S., 229 Fed. 
546, 144 C. C. A. 6; United States v. Koleno, 226 Fed. 180, 141 C. 
C. A. 178. 

[4] In addition to the entries made by the entrymen particularly in- 
cluded in what has been said, the record shows an entry made by onC 
Wells. Wells made application October 1, 1900, and commuted May 
20, 1902, by a payment of the original price of $1.50 per acre (Act of 
January 26, 1901). Under the provisions of section 2301, R. S. U. S., 
as amended act of March 3, 1891, Wells was entitled to commute his 
entry upon making proof of "settlement and of résidence and cultiva- 
tion" for a period of 14 months. It is to be noted that the statute did 
not use the word "actual" résidence. But the act of August 15, 1894, 
did require "actual" résidence, and, inasmuch as the proofs submit- 
ted by Wells concerning his résidence showed actual présence upon the 
land for not more than 10 weeks, the contention is made that, as a 
matter of law, the patent should not hâve been issued to Wells, and 
that the government had no right to rely upon the représentations as 
to résidence, and therefore that no action for fraud and deceit can be 
maintained with respect to the entry. Section 2301, as amended S'Iarch 
3, 1891, reads as follows: 

"Sec. 2301. Nothing in this chapter shall be so eonstrued as to prevent any 
person who shall hereafter avall hlmself of the benefits of section twenty-two 
hundred and eighty-nine from paying the minimum price for the quantity of 
land so entered at any tlme after the expiration of fourteen calendar months 
from the date of such entry, and obtainlng a patent therefor, upon makina; 
proof of settlenïent and of résidence and cultivation for such period of four- 
teen months." 

We think that a commuted entry such as Wells made is brought 
within the purview of this section, and is not controlled by the act of 
1894, heretofore referred to (28 St. 286-326). Therefore proof of 
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settlement and résidence and cultivation for the period of 14 months 
was required; although, as applied to the Wells entry, the require- 
ments as to the character of résidence are not as strict as those which 
should govern the cases heretofore considered, where the statute called 
for actual résidence. Nevertheless there was an issue as to whether 
or not Wells was a bona fide entryman, and whether he made the land 
his home to the exclusion of any other home, and whether the govern- 
ment relied upon his représentations in respect to thèse matters and in 
reliance upon them issued patent, and whether or not the défendant 
aided Wells in making the alleged false statements charged to hâve 
been made by him in his proofs, ail as alleged in the complaint. 

The District Court having expressed no opinion upon what should 
be the standard of value which may be recovered by the government 
in the event of any recovery, we express no opinion upon the point. 

The judgment is reversed and the cause remanded, with direction 
to overrule the motion for judgment on the pleadings. 
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(Circuit Court of Appeals, Slxth Circuit. May 18, 1917.) 

No. 2780. 

L Steeet Raileoads ®=»88 — Collision Eetween Cars ob Tkains — Rail- 

ROAD CROSSINGS. 

Where, froin tlie first opération of the trains of a steam raiiroad across 
the tracks of a street car company, such trains liad the right O'f way, and 
had been accustomed to proceed without stopping or slacicenlng their 
speed, while It had been tlie unitorm eustom for the street cars to corne 
to a full stop, and for the conductor to go forward to ascertain whether 
a train was approaching, and then signal the motorman, aad the street 
car Company had instructed its conductors to pursue this course, it was 
the duty of a conductor, before signaling the motorman, to go upon the 
track and look for trains, and it was also his duty to see an approaching 
train, unless it was so obscured by snioke and dust tbat he could not see 
it, in which event it was his duty to delay signaling the motorman for a 
reasonable length of tiiue to allow the smoUe and dust to clear away. 

[Ed. Note.^For other cases, see Street Railroads, Oent. Dig. §§ 188, 
189.] 

2. Trial <©=>295(7) — Cokstkuction of Charge as Whole — Conteibutobt Nég- 
ligence. 

In an action by a steam raiiroad against a street car company for dam- 
ages in a collision, an instruction that, If there was no smoke or dust to 
obscure the street car conduotor's vision, he was chargeable with seeing 
what was to hâve been seen in the exercise of reasonable care, and that 
If a train was approaching, and he signaled the street car to come for- 
ward, aud the collision occurred, défendant was négligent, and liable to 
plaintiff, was not erroneous, as permltting a tinding for plaintilî, with- 
out considération of plaintifE's clalmed acts of contributory négligence, 
where the court further charged that, even il' défendant comniitted an 
act which proximately caused the collision, there could be no recoverj-, it 
plaintiff was also guilty of négligence proximately eontrlbuting thereto, 
that If plaintiff was guilty of négligence in the opération of its train, no 
matter how slight, that contributed to the accident, there could be no 
recovery, although defendant's employës were négligent, and that it was 

4=3For other cases see same topic & KEY-NUMBER in al! Key-Numbered Dlgcsts & Indexes 



618 242 FEDEBAL BEPORTER 

plaintifFs duty In the exercise oî reasonable care to ring the bell or blow 
the whlstle, keep an outlook on the englne for obstructions on the 
track, and, if an obstruction appeared, t» apply the brakes and do ail 
that could be done to stop the train, and to do such other things t» 
avoid the collision as a reasonably prudent person would hâve done 
under like conditions and circumstances, since the charge Is not to be 
oonsidered wlth référence to Isolated portions, but as an entlrety. 
[Ed. Note.— For other cases, see Trial, Cent DIg. § 70».] 

3. Stbeet Baileoads <S=»98(H) — Collisions Between Oaes oe Teains — Con- 

TRiBtTTOET Négligence. 

Where, from the flrst opération of the trains of a steam railroad across 
Street car tracks, It had the right of way, and had been accustomed to 
proceed without stopping or slackening the speed of Its trains, while it 
had been the custom for the street cars to come to a stop, and for the 
conductcr to go forward and look for trains, the street railroad, by con- 
sentlng that the railroad trains mlght operate over the crosslngs without 
reduclng their speed, thereby impliedly agreed that such opération should 
be attended wlth no danger to itself, and, in an action by the steam rail- 
road for damages sustained in a collision, could not rely on the rate of 
speed of the railway train as contrlbutory négligence. 

4. Tbial <s=250 — INSTEUCTIONS — Applicability to Case. 

Where instructions were inapplicable to the situation disclosed by the 
record, error might not be predicated on their refusai. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 584-586.] 

5. Appeal and Ebbob <S=s>978(3) — Review — Discbetion — Denial of New 

Tbial. 

If a plain prejudicial error Is committed in. the denial of a new trial 
on account of a juror's dlsqualiflcatlon, such error may be considered on 
appeal, notwithstanding the establlshed rule that the granting or refusai 
of a new trial rests In the sound discrétion of the trial court and cannot 
be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. g 3895.] 

6. New Tbial <g=»56 — Disqualification or Jubobs — Peejudice. 

In an action by a railway company, the Jurors on their examination 
were asked collectlvely whether they were directly or Indirectly interest- 
ed with plaintifC, or had any contracta wlth it that would cause them to 
Incline favorably toward It, and ail remalned sllent, Indlcating that they 
answered in the négative. One juror In fact owned one share of stock in 
the railway company, but such ownership had passed from hls mind. He 
was the foreman of the jury and the last to vote, and made no attempt to 
Influence hls fellow jurors, and dld not make his views known before 
voting. At the same tenu he had sat In several cases against the railway 
company, and had voted for verdicts against It. If the verdict had been; 
apportloned among the stockholders, his share would hâve been slightly 
more than one-third of a cent. Held, that préjudice was not shown, and 
his ownership of stock was not cause for granting a new trial, especlally 
as a juxor whose examination is so conducted as to not bring hls atten- 
tion to a disqualifying circumstance, or cause him to refresh his memory 
touchlng it, is not required to know or surmise that something more is 
Intended than Is clearly expressed by the questions asked hIm. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 116-119.] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Action by the Illinois Central Railroad Company against the Mem- 
phis Street Railway Company. Judgraent for plaintifï, and défend- 
ant brings error. Affirmed. 

<S=s)For otber casea see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Roane Waring, of Memphis, Tenn., for plaintift" in error. 
Charles N. Burch, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The Illinois Central Railroad Company 
as plaintifï, recovered a judgment against the Memphis Street Railway 
Company as défendant, for damages sustained by its engine, tender, 
tracks, roadbed, cars, and freight contained in its cars, in a collision 
which occurred between its train and the defendant's car at Bingham- 
ton, Tenn., about dusk, September 17, 1914. The cases of the pas- 
sengers, Bobo, Moore, and McCoy, against the défendant, decided by 
this court and reported in 232 Fed. 708, 146 C. C. A. 634, arose out of 
that mishap. The jury found that the damages of which complaint 
was made were caused by the defendant's sole négligence. 

It is claimed by the défendant that the trial court erroneously told 
the jury as a matter of law (1) that it was the duty of its conductor, 
before signaling the motorman to cross the railroad tracks, to wait un- 
til the smoke or dust caused by the south-bound train, which had just 
passed, had cleared away, for the reason that his attitude toward. the 
plaintiff is the same as if he was the injured party against whom the 
défense of contributory négligence was interposed on account of his 
conduct; and (2) that, if the conductor directed the motorman to 
proceed af ter the south-bound train had cleared the crossing, without 
waiting for the dust and smoke to rise, settle, or float away, he was 
guilty of négligence and the défendant liable, the efïect of which it is 
alleged was to pretermit entirely the questions of contributory nég- 
ligence and proximate cause. Thèse criticisms necessitate a considéra- 
tion of the State of the évidence touching the situation of the conduc- 
tor, the condition of the atmosphère produced by the south-bound train, 
and the language employed by the court in charging the jury concern- 
ing such matters. 

It is shown by the proofs, and finally by the defendant's admission 
of record, that f rom the first opération of plaintiff's trains in the spring 
or summer of 1908 across the defendant's tracks, the plaintiflf's trains 
had the right of way and had been accustomed to proceed without stop- 
ping or slackening their speed, and that the uniform custom had been 
that the defendant's cars came to a full stop before entering upon the 
railroad tracks, at which time the conductor went forward upon the 
tracks to ascertain whether a train was approaching and then signalée! 
the motorman forward, providing there was no oncoming train. Aside, 
however, from the existence of such uniform practice, the defend- 
ant's instructions to the conductor were that, when his car reached the 
crossing, he should pursue a course in précise accord with such cus- 
tom. The conductor had been operating over the defendant's track at 
the point of collision, was making one of his regular trips, and was 
familiar with the established custom and defendant's instructions. If 
the jury found, notwithstanding some division in the évidence, that the 
south-bound train left behind a trail of smoke and dust, its conclusion 
was supported by a clear prépondérance of the évidence upon that 
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subject; nor can complaint be justly made, if it further found that 
the smoke and dust were not so dense as seriously to obscure the view 
of the approaching north-bound train, for the reason that there is dis- 
interested évidence coming from passengers on the motor car that, be- 
fore the approaching locomotive cleared the south-bound train, they 
saw its smokestack, the smoke issuing from it, a flashing h'ght such 
as occurs when a fireman is firing his engine, and a light cast for- 
ward by the headlight before the headlight itself could be seen. The 
headhght, consisting of an oil lamp within a reflector, was burning. 
The lamp either exploded or was broken in the collision, and the fire 
caused thereby was extinguished by the trainmen. The only dif- 
férence between the parties regarding the headlight is that the défend- 
ant says it was dim and the plaintiff claims it was bright. There is 
évidence from the defendant's employés that the conductor, before sig- 
naling the motorman forward, looked southward along the plaintiff's 
tracks (which were straight), but two of the passengers on his car saj^ 
he did not look in that direction at ail. The vision of the engineer, 
who was seated on the right-hand side of his engine, was so obscurecl 
by the boiler as to prevent his seeing objects on the track unless the) 
were distant about 300 feet or more. The fireman, who was on the 
lookout as well as the engineer, at some point within that distance of 
the crossing saw the defendant's conductor, standing on or near the 
north-bound track, signal to the motorman to go forward. He imme- 
diately notified the engineer, who shut off the throttle, applied the emer- 
gency brakes, and "put the straight air on the engine and opened the air 
side." There is no évidence that the engineer did not promptly call 
into action every means and appliance at his command to check the 
speed of and stop his train. A pronounced majority of the witnesses 
testified that the speed per hour of the north-bound train was from 15 
to 20 miles, although one witness fixed,it as high as 35 or 40 miles and 
another, when interrogated before the trial, fixed it as low as 8 miles. 
A number of witnesses stated positively that they heard the oncoming 
engine whistle, and the same number either say it did not whistle, or 
that they did not hear it do so. The évidence is conflicting as to wheth- 
er the engine bell was ringing or not, the trainmen stating that it had 
been made to ring continuously and automatically from a crossing a 
mile south of the point of accident. 

[1] In view of the existing established custom and the defendant's 
instructions to the conductor, the court very properly said to the jury 
that it was the conductor's duty, before he signaled the motorman to go 
forward across the plaintiff's tracks, to go upon them and to look 
southward along the north-bound track, to see whether a train was 
approaching. But the charge in that connection did not, however, end 
with that statement. The jury was further told that if there was an 
approaching train, it was the conductor's duty to see it, unless it was so 
obscured by smoke and dust produced by the south-bound train that he 
could not see, in which event it was his duty to delay signaling the 
motorman for a reasonable length of time, to allow the smoke and dust 
to clear away so as not to obscure his vision of the track. This in- 
struction, which embodied the rule of ordinary care, was warranted 
by the state of the évidence, would hâve been proper had the conductor 
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been the injured party confronted with the charge of contriLutory nég- 
ligence, and is in accord with reason and authority. McCrory v. Chi- 
cago, M. & St. P. Ry. Co. (C. C.) 31 Fed. 531 ; Memphis St. Ry. Co. 
V. Roe, 118 Tenn. 601, 102 S. W. 343; Memphis St. Ry. Co. v. Cavell, 
135 Tenn. 462, 474, 475, 187 S. W. 179; Memphis St. Ry. Co. v. Bobo, 
232 Fed. 708, 146 C. C. A. 634 (C. C. A. 6) ; New York S. & W. R. 
Co. V. Thierer, 209 Fed. 316, 318, 319, 126 C. C. A. 242 (C. C. A. 2) ; 
Chicago & N. W. Ry. Co. v. Andrews, 130 Fed. 65, 73, 6-1 C. C. A. 399 
(C. C. A. 8) ; Chicago, R. I. & P. Rv. Co. v. Pounds, 82 Fed. 217, 219, 
27 C. C. A. 112 (C. C. A. 8) ; Elliott on Railroads, § 1170. 

[2, 3] The court further told the jury that if there was no smoke or 
dust to obscure the conductor's vision, and if he looked southward 
along the north-bound track, he was chargeable with seeing what was 
to hâve been seen in the exercise of a reasonable degree of care and 
caution under such circumstances, and then added that if the plaintiff's 
train was approaching and the conductor signaled the street car for- 
ward and the colUsion occurred, the défendant was in that event guilty 
of négligence and liable to the plaintiff. The statement in efïect that 
even if the conductor could see and ought to hâve seen the approaching 
train and nevertheless ordered the motorman to proceed, the défend- 
ant was négligent and liable for damages, is alleged to be erroneous 
on the ground that it left the jury free to reach a conclusion without 
considering the claimed acts of contributory negHgence on plaintiff's 
part urged by the défendant. But the statement made by the court 
was not absolute. It was qualified not only by the immediately preced- 
ing statement, but by the next following independent sentence, in 
which the jury was instructed that, even if the défendant committed 
an act which proximately caused the collision, there could be no recov- 
ery against it, if the plaintiff was also guilty of négligence which 
proximately contributed thereto and the damages resulting therefrom. 
A further broad instruction was given at the defendant's instance that 
if, from the whole of the évidence, the jury found that the plaintiff 
in the opération of its train was guilty of négligence, "no matter 
how slight," that contributed to bring about the accident, there could 
be no recovery, although it further found the defendant's employés 
likewise guilty of négligence; nor did the court fail to allude to the 
spécifie acts on which the défendant might rightfully rest its charge of 
exculpating contributory négligence. It directed that it was plaintiff's 
duty in approaching the crossing, in the exercise of reasonable cau- 
tion and care, to ring the bell or blow the whistle, to keep a lookout 
on the engine for obstructions on the track, and, if an obstruction ap- 
peared, to apply the brakes and do ail that could be donc to stop the 
train and to do "such other things to avoid the collision which a rea- 
sonably prudent person would hâve donc under like conditions and 
circumstances," and that if the défendant gave the hereinbefore men- 
tioned instructions to its employés, and if the practice of its em- 
ployés was to observe them, and if such practice was known to and re- 
lied on by the plaintiff, and if it was the custom of the plaintiff, to the 
knowledge of défendant, to operate its trains at the crossing without 
checking their speed, it then was not négligence in the plaintiff to run 
its train over the crossing without stopping or slackening its speed. 
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There was a still further instruction that it was the duty of the plain- 
tiff's trainmen, when about to reach an obstructed crossing, to use un- 
der the circumstances reasonable and ordinary care in operating their 
train to prevent injury to persons seeking to. cross the track. The 
question of ordinary care in the opération of the train necessarily 
involved the rate of speed, if reliance could be had on it as a dé- 
fense. The thought is présent in the charge that the jury, having 
regard to ail of the évidence, should détermine ail the issues. The de- 
fendant, bjr consenting that the railroad trains might operate over the 
crossing without reducing their speed, thereby impliedly agreed that 
such opération should be attended vvith no danger to itself, and was 
not therefore in position to rely on the charge of contributory négli- 
gence on plaintiff's part due to the rate of speed. Louisville & N. R. 
Co. V. East Tennessee, V. & G. Ry. Co., 60 Fed. 993, 996, 9 C. C. A. 
314 (C. C. A. 6). The charge is not to be considered with référence to 
isolated portions, but as an entirety, and when so considered it did not 
fail fully to cover every phase of the case made by the évidence. 

That portion of the charge is assailed in which the court told the 
jury that contributory négligence on the part of the plaintiff was not 
made out, if, in the exercise of reasonable care and caution, it did 
certain things, such as ringing the bell or blowing the whistle, keeping 
a lookout on the engine, attempting to check the train by the use of ail 
available means as soon as the obstruction on the track was seen, and 
the like. It is alleged that the speed of the train and its manner of 
opération, in view of the présence of smoke and dust, which the de- 
fendant contends existed, were négligence, and that the jury should 
hâve been left to say what the plaintiff should hâve donc and whether 
its acts were négligent or not. In view of what has already been said, 
it is clear, we think, that the court did not err as alleged. 

[4] There are several assignments of error based on the court'^ re- 
fusai to instruct as requested by the défendant. There was no excep- 
tion taken to any of the refusais, but waiving that omission and con- 
sidering the inclusion, in some instances, of impertinent and the ex- 
clusion, in other instances, of pertinent matter, and their inapplicability 
to the situation disclosed by the record, error may not be predicated on 
their rejection. A discussion of them would not be profitable. 

In support of the motion for a new trial the défendant filed the affi- 
davit of a juror, a leading merchant of the city of Memphis, from 
which it appears that as the resuit of a direct inquiry made of him 
several days after the verdict had been rendered, he discovered that he 
owned one share of the plaintiff company's stock. Having had no oc- 
casion to refer to it for many years, his ownership of it had passed 
from his mind until the above-mentioned inquiry was made. As the 
chosen foreman of the jury, he was the last to vote on the verdict to 
be returned. He did not attempt to influence any of his fellow jurors, 
did not know how any of them would vote, nor did any of them know 
his views of the case. He had at the same term sat in several cases 
brought against the plaintiff and had voted for verdicts against it. 
On examination of the jurors before they were sworn, they were asked 
collectively whether any of them were directiy or indirectly interested 
with the plaintiff or had any contracts with it that would cause them 
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to incline favorably toward it. The plaintifï remained silent, as did 
ail the other jurors, which silence was understood as and intended to 
be an answer in the négative to the queries propounded. The juror 
believed the purpose of such queries to be to ascertain whether he 
sustained any contractual relations with the plaintifï. He was not 
asked whether he was one of its stockholders. If the amount of the 
verdict ($4,000) were apportioned among the stockholders, his share 
would be a fraction more than one-third of a cent. Error is predicated 
on the court's rejection of the claim that the verdict should be set 
aside on account of the juror's stock ownership. 

[5, 6] Notwithstanding the established rule that the granting or re- 
fusai of a new trial rests in the sound discrétion of the trial court and 
cannot be made the subject of review upon a writ of error, if, as the 
défendant claims, a plain prejudicial error was committed in the déniai 
of a new trial on account of the juror's disqualification, justice requires 
that such error be considered. United States v. Tennessee & Coosa 
R. R. Co., 176 U. S. 242, 256, 20 Sup. Ct. 370, 44 L. Ed. 452; United 
States V. Bernays, 158 Fed. 792, 794, 86 C. C. A. 52 (C. C. A. 8) ; 
New York Life Ins. Co. v. Rankin, 162 Fed. 103, 108, 89 C. C. A. 103 
(C. C. A. 8.). Authority for considering a kindred motion is found 
in Spreckels v. Brown, 212 U. S. 208, 213-215, 29 Sup. Ct. 256, 53 L. 
Ed. 476. When an examination of a juror is so conducted as not to 
bring his attention to a disqualifying circumstance or cause him to re- 
f resh his memory touching the same, he is not required to know or sur- 
mise that something more is intended than is fairly expressed by the 
terms of the questions addressed to him. Swarnes v. Sitton, 58 111. 
155; Thompson & Merriam on Juries, p. 343. note; Kenrick v. Rep- 
pard, 23 Ohio St. 333 ; Watts v. Ruth, 30 Ohio St. 32. In Missouri, 
K. & T. Ry. v. Munkers, U Kan. 223, 232, Judge Brewer held that 
when a trial is complète and the verdict returned, the verdict ought 
not to be disturbed by reason of the possibiHty of préjudice in the mind 
of a juror towards the losing party, and that the proof of préjudice 
should be clear, otherwise great injustice might be donc to the suc- 
cessful party as well as the juror. See, also, Baylies, New Trials (2d 
Ed.) 586, and authorities cited, and 29 Cyc. 765. The law governing 
such situations as the one now under considération is comprehensively 
stated adversely to the plaintifï in Kohi v. Lehlback, 160 U. S. 293, 300, 
301, 16 Sup. Ct. 304, 40 L. Ed. 432, and Thompson & Merriam's 
above-mentioned work, at pp. 338-340. See, also, Hollingsworth v. 
Duane, 4 Dali. 353, Fed. Cas. No. 6,619, and Morse v. Montana Ore- 
Purchasing Co. (C. C.) 105 Fed. 337. The Tennessee rule also coïn- 
cides with the above-mentioned authorities, as appears from Judge 
Hammond's exhaustive opinion in Brewer v. Jacobs (C. C.) 22 Fed. 
227, 234-236, and Judge Brewer's opinion in the Munkers Case, which 
touches on the décisions of that state. Préjudice on the part of thr 
juror is not shown and under the circumstances presented his stock 
ownership did not constitute cause for granting a new trial. 

We find no error in the record, and the judgment is therefore af- 
firmed. 
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THE STADACONA (two cases). 
(Circuit Court of Appeals, Slxth Circuit May 8, 1917.) 

Nos. 2890, 2891. 

1. Admiealtt <g=118 — Appeal — Review. 

An appellent In admlralty, as in equity, Is confined to the limlts he 
voluntarlly imposes when he appeals, and the appellate court is not 
called upon to review in his Interest such ijndlngs of the trial court as he 
has not challenged. by Ma appeal or asslgnments of error. 

[Ed. Note.— For other cases, see Admlralty, Cent Dlg. i§ 758-775, 794.] 

2. Collision <3=»71(2) — Fault — Vessels Maneuveeinq in Slip. 

The steamship Stadacona, lyingi in a slip, on request moved astem to 
the end of the slip to permit aie Onoko, farther In, to move out between 
her and another vessel on the opposite side of the slip. When the Onoko 
passed out, she was swung by the wlnd and current against the Stada- 
cona's propeller, and one of the blades punctured her huU, causing a leak 
which compelled her to beach after proceeding a distance on her voyage, 
and also damage to her cargo. HelA, on the évidence, that the primnry 
fault was that of the Onoko in falllng to take measures to prevent swing- 
Ing against the Stadacona, and that the fact that the latter's propeller 
was moving slowly at the tlme was not such a contributory fault as ren- 
dered her liable to the Onoko or to the cargo owner. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 101.] 

3. Collision <©=>17 — Conteibutoby Fault. 

Where the danger has been created by the fault of one vessel, the oth- 
er will not also be condemned, unless her fault appears clearly and satls- 
faetorily. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 16.] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in admiralty for collision by the Nicholas Transit Company, 
owner of the steamship Onoko, and by Alexander D. Thomson, 
against the steamship Stadacona. Decrees for respondent, and libel- 
ants appeal. Affirmed. 

In October, 1912, the steamer Onoko, fully laden, was about to leave the 
Great Northern slip In the harbor at Duluth. The steamer Stadacona lay, 
along the same (east) side of the slip just astem of the Onoko. The Stada- 
cona was light and was waltlng to load ; her stem was about 100 feet from 
the outer end of the slip ; both vessels were heading Into the slip. The 
wldth of the slip was 150 feet. Just as the Onoko was preparing to back out 
between the Stadacona and the west pier, or was ehgaged in so dolng, th& 
steamer Kochester backed into the slip along the west side and made fast 
opposite the Stadacona. The Onoko then undertook to back out between the 
two other vessels, but the spaee was too narrow. At the Onoko's request, the 
Stadacona moved astern about 50 feet. The Onoko tried again, but was stlU 
unable to get through. The Stadacona again went back until her stem was 
about even with the end of the east pier. The space to get through belng 
still insufflcient, the Kochester moved further into the slip. The Onoko then 
oame out, but the wind and the current, both from the west across the end of 
the slip, jolned with the fact that the Onoko was low, while the Stadacona 
was high, in the vvater, operated to swing the Onoko under the stem of the 
Stadacona, so that one of the latter's propeller blades punctured the Onoko's 
huU 4 feet below the water Une on the port quarter. The happening of the 
iujury was known to both boats, a pièce of the propeller blade being broker» 

ig=3For atber cases see same topic & KEY-NUMBBJR In ail Key-Numbered Digeats & Indexes. 
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off; but snch examinatlon as the Onoko made disclosed no considérable In- 
jury, and she started down the lake. After about six hours, It beeame évident 
that water was corning In dangerously, and no harbor being accessible, the 
captain thought It was prudent to, and did, rua her on the beach. Later she 
made some repairs, was drawn off, and was able to proceed on her voyage. 
It, turned ont that the damages, approximately, were: To the cargo, $12,000; 
to the Onoko, $3,000; and to the Stadacona, $125. 

In the court below, Thomson, the cargo owner, filed a libel (No. 2891) against 
the Stadacona, alleging that the latter's wheel was worklng when it should 
not hâve been, and that thls was négligence whlch was a cause of the damage. 
The Stadacona vouched the Onoko into the case under the flfty-nlnth admlral- 
ty rule (29 Sup. Ct. xlvl), and also filed a cross-libel against the Onoko to 
reeover the $125 damage. In a separate earlier proceeding (No. 2890), the 
Onoko had libeled the Stadacona to reeover its $3,000 damage. The District 
Court came to the conclusion that there was no actionable fault on the part 
of elther boat of which the other eould complain, and dlsmlssed ail the llbels 
and proceedings. The NIeholas Transit Company, owner of the Onoko, ap- 
peals, because It failed to reeover its damages, and Thomson, the cargo owner, 
appeals, because the Stadacona was not held in fault. 

In Case No. 2890: 

F. S. Masten, of Cleveland, Ohio, for appellant. 

H. D. Goulder and R. G. McCreary, both of Cleveland, Ohio, for 
appellee. 

In Case No. 2891 : 

T. Catesby Jones, of New York City, for appellant. 

H. D. Goulder and R. G. McCreary, both of Cleveland, Ohio, for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
In so far as Thomson's libel beeame, through the opération of the fifty- 
ninth rule, an assertion of a claim against the Onoko, there is no issue 
for this court to review. Neither by his pétition for appeal nor by his 
assignments of error has Thomson challenged the rightfulness of the 
trial cûurt's seeming conclusion that there was no liability from the 
Onoko to Thomson. He prosecutes his appeal solely as against the 
Stadacona. The question whether the Onoko was in fault is there- 
fore not before us, excepting as it may be incidentally involved in de- 
termining the fault of the Stadacona or the proximate character of 
the resulting damages; but in either of thèse aspects it may be im- 
portant and may demand décision. We are not called upon to consider 
how far an appellee may be heard as against the decree from which 
he has not appealed; and we do not read Reid v. Fargo, 241 U. S. 544, 
548, 36 Sup. Ct. 712, 60 L. Ed. 1156, as being inconsistent with the 
rule that the appellant, in admiralty as in equity, is confined to the lim- 
its he voluntarily imposes when he appeals. 

[2] It is clear to us that the primary fault was on the part of the 
Onoko. While we are not permitted to pass judgment upon her man- 
agement from the standpoint of what was apparent after the accident, 
and while the situation must be judged as it should hâve appeared to 
compétent men at the time,yet from that standpoint it is difficult to see 
any justification for what was done. There was nothing necessarily 
242 F.— 40 
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blameworthy merely in attempting to squeeze through between the 
Stadacona and the Rochester; such things must sometimes be donc 
in a crowded slip ; but it must hâve been apparent that the wind and 
current would strike the Onoko's stern as soon as it emerged from 
the slip, and would swing it strongly to port, and that this tendency 
would be increased by backing. There is no satisfactory foundation 
for the claim that the wind and the current materially increased dur- 
ing the short time occupied in getting out. When the maneuver start- 
ed, the stern of the Stadacona was so far inside the slip that the almost 
inévitable swing of the Onoko would hâve carried her against the 
corner of the east pïer ; and around this corner she could very likely 
hâve swung as upon a pivot without injury to herself ; but before the 
critical time came the Stadacona, acting at the request of the Onoko, 
had moved out so that her stern would necessarily be substituted for 
the corner of the pier as the pivot of this motion, and, considering the 
respective heights of the two vessels, collision between the huU of 
the Onoko and the propeller of the Stadacona was highly probable. 
Not only was this tîàe natural resuit of an attempt of the Onoko to 
ge.t out with her own wheel, under thèse conditions, but the safe and 
simple means of avoiding any danger were equally obvions. A line 
from the Onoko's starboard quarter to the west pier, to hold her up 
against the wind until she could get far enough out to be safe, or to 
be used in working her stern around the end of the west pier, was so 
certainly the safe and simple method of getting out that no plausible 
reason for not adopting it is suggested. The Rochester had just come 
in along this pier with the aid of a line. The use of a tug — the means 
iinally employed after the accident had happened — was another safe, 
though less simple, method. 

The only reason alleged for not using a stay line is that the Roches- 
ter was in the way, or that it was too far ; but this is no excuse, for, 
if it was not feasible to pass the line to or over the Rochester, there 
is no reason to doubt that she would hâve moved forward out of the 
way, as she later did, seemingly as soon as requested; and if it was 
too far to throw a line, the Onoko's stern could hâve been worked 
doser, as was later done, by a port bow line and a forward movement. 
It is said also that the Stadacona made no objection to the effort of the 
Onoko to go out as she did, and that, hence, we should inf er that the 
method appeared safe enough. Even if the Stadacona should be 
charged with knowledge that the Onoko had not put out any line and 
did not intend to, we do not see that the Stadacona owed any such 
duty of waming as to raise the suggested inference. The time which 
elapsed after the Stadacona had moved back to her last position was 
short, her officers were interested in the scraping of the Onoko along- 
•side, the Stadacona was not about to encounter the cross wind and 
current, and the fact that they did not quickly apprehend what thèse 
éléments would do to another boat, with the navigation of which they 
were not charged, does not go very far in excusing similar inattention 
on the part of those who did carry the duty. 

Our conclusion that the trouble was caused by the Onoko's neg- 
lect of ordinary care in observing her duty as the nioving vessel not 
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to injure one which was stationary, in a crowded slip, is but an ap- 
plication of a familiar rule, which is exemplified by many cases from 
which the following may be selected as more or less closely analogous 
to the one before us : Humphrey v. Warner (D. C.) 45 Fed. 270, 272 ; 
The Michigan (C. C.) 52 Fed. 501 ; The Miller (C. C. A, 1) 76 Fed. 
877, 22 C. C. A. 597; The Rhein (C. C. A. 2) 204 Fed. 252, 122 C. C. 
A. 520. This leaves, as the only question for considération, whether 
the Stadacona so contributed to the ultimate resuit that she is Hable to 
the cargo owner. The claim of such contribution (although made as 
a claim of primary fault) consists in the charge that the Stadacona's 
wheel was wrongfully moving at the time of the collision, and that it 
was because of this wrongful motion that the propeller blade eut a 
hole through the Onoko. Many of the physical facts render it ex- 
tremely doubtful whether the wheel was in motion at the moment of 
collision, but we cannot think this a controlling matter. There is no 
claim that its rapid motion caused suction, or that it influenced the ac- 
tion of either boat. If moving at ail, it was very slowly, and many 
other facts must be considered in that connection. The Stadacona was 
f ast to the dock by both bow and stern lines. In compliance with the 
Onoko's request, she determined to move back. This was naturally to 
be accomplished by releasing the bow line and hauHng in that on the 
stern. To aid this stern pxill, the wheel was started in reverse; but 
this was for only a few turns, and then the wheel was stopped. The 
same thing was repeated for the next backward motion, also taken 
at the Onoko's request, except it may be that this time, after the ex- 
trême position was reached at the end of the pier beyond which the 
Stadacona v.'ould not go, the engine was not stopped, and the wheel 
continued to revolve. Ail agrée that the motion (if any) was as slow 
as possible, so that it was barely turning over and was stopped within 
half a tum after the blow. 

We are unable to see that this kind of motion so substantially in- 
creased the risk to the Onoko that it could, in any event, and under the 
situation hère présent, be considered as a négligent act which con- 
tributed to the resuit. If the propeller had been at rest, no one can say 
that the same resuit would not hâve happened. The force of the 
blow cïime almost negligibly from the révolution of the blade, but main- 
3y from the momentum of the heavily laden Onoko. If the propel- 
ler had been at rest, and the two nearest blades had happened to be 
at the most favorable angles, extending upwardly and downwardly, 
they might hâve been bent over or broken without penetrating the hull ; 
but, if not, there would hâve been two punctures, instead of one. If a 
single blade had been caught pointing toward the hull, pénétration was 
sure. The most that can be said is that any existing slow révolution 
of the wheel somewhat increased the degree of that danger into which 
the Onoko had put herself. 

[3] It is a familiar principle that, where the danger has been cre- 
ated by the fault of one vessel, the other will not be also con- 
demned unless her fault appears clearly and satisfactorily (The Vie- 
tory et al., 168 U. S. 410, 422, 18 Sup. Ct. 149, 42 L,. Ed. 519; The 
Chicago [C. C. A. 2] 125 Fed. 712, 714, 60 C. C. A. 480; The Lans- 
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down [D. C] 105 Fed. 436, 443; The Saratoga [D. C] 180 Fed. 620, 
623) ; and while, perhaps, this rule cannot be applied in full force 
when it is the innocent cargo owner who sues, yet he carries at least 
the ordinary burden of proof ; and when we find that the défendant 
boat was intending to comply with the request of the cargo carrier, 
that the act vvhich is criticized as a fault would hâve been natural 
and harmless, except for the mishandhng of the cargo boat, and that it 
is left in doubt whether this act, if it occurred, did contribute in the 
least to the damage suffered, we must conclude that the cargo owner 
has not successfully carried his burden. 
The decree below is affirmed. 



TEE LING et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 10, 1917.) 

No. 222. 

1. Aliens <S=»21 — Déportation of Chiivese — Exclusive.^ess or Ciiinese Ex- 

clusion Act. 

Immigration Act Feb. 20. 1907, c. 1184, §§ 20, 21, 34 Stat. 904 (Oomp. 
St. 1916, §§ 42G9, 4270), providing that any alien who shall enter the 
United States in violation of law shall, upon the warrant of the Secre- 
tary of Labor, be taken into custody and deported to the country whence 
he came at any time within three years after his entry, and that In case 
the Secretary of Labor shall be satisfled that an alien has been found 
in the United States in violation of that act, or is subject to déportation 
under that act, or any law of the United States, he shall cause such 
alien within three years to be taUen Into custody and returned to the 
country whence he came, authorized the déportation of Chinese laborers 
found In the country in violation of the Immigration Act. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 74.J 

2. Aliens <S=532(10)— Déportation of Chinese — Country to Which Pabty 

SHOULD BE DEPOKTED. 

Under Immigration Act, §§ 20, 21, persons of Chinese birth, coming to 
this counti-y from Canada, should be deported to Canada, where there 
is no évidence that they came to this country from China. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 92.] 

Hough, Circuit Judge, dlsseuting. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Habeas corpus by Yee Ling and another. From an order (225 Fed. 
335) dismissing the writ, petitioners appeal. Reversed, and relators 
ordered returned to Canada. 

This is an appeal from an order of the United States District Court 
for the Western District of New Yoi"k dismissing a writ of habeas 
corpus issued on the application of the appellants alleging that they 
were unlawfully held under restraint by the immigration inspector in 
charge at the port of Buffalo, N. Y., for the alleged reason that they 
are Chinese persons and aliens not lawfully entitied to be in the United 
States. The District Judge found that the appellants were in this 
countrj' in violation of section 21 of the Immigration Act and that the 

(g=3For other cases s«e same topic & KEY-NU.MBEK in ail Key-Numbored DIgests & iDUexei 
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Acting Secretary of Labor vvas not prevented from invoking the pro- 
visions of the Immigration Act because the warrant charged a viola- 
tion of the Chinese Exchision Act (Act May 5, 1892, c. 60, 27 Stat. 
25 [Comp. St. 1916, §§ 4315-4323]). 

Dilworth M. Silver, of Buffalo, N. Y., for appellants. 
Stephen T. Lockwood, U. S. Atty., of Buffalo, N. Y. 
Before COXE, WARD, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. Judge Hazel found the foUowing facts; 
First : That the petitioners are Chinese laborers. Second : That they 
were accorded a fair hearing by the immigration inspecter. Third: 
That the warrant of déportation was regular and in proper form. 

He found as conclusions of law: First: That the petitioners were 
accused of being unlawf ully in the United States in violation of sections 
6 and 7 of the Chinese Exclusion Act (Comp. St. 1916, §§ 4320, 4321) 
and not of the Immigration Act, but that this statement in the warrant 
did not vitiate the proceedings. Second : That the Acting Secretary of 
Labor liad full power and authority under section 21 of the Immigra- 
tion Act to détermine the right of the petitioners to remain in this 
country. 

[1] The questions of law involved in the présent appeal were set at 
rest by the Suprême Court in United States v. Wong You, 223 U. S. 
67, 32 Sup. Ct. 195, 56 L. Ed. 354. Mr. Justice Holmes, who de- 
livered the opinion of the court, says : 

"By the language of the act any allen that euters the country unlawfully 
raay be summarily doported by order of the Secretary of CoMimerce and Labor 
at any time within three years. It seems to us unwarranted to except the Chi- 
nese from this liability because there is an earlier more cumbrous proceedins 
which this partially overlaps. The existence of the earlier laws only indlcates 
the spécial solicitude of the government to limit the entrance of Chinese." 

[2] We think, therefore, that there can be no doubt that the Im- 
migration Act is applicable to the présent case. It provides as plainly 
as possible that the alien, pursuant to the provisions of the act shall 
be deported to the country whence he came. Act Feb. 20, 1907, 34 
Stat. at Large, § 20, p. 904. 

Section 21 provides that the alien "shall be taken into custody and 
returned to the country whence he came." Nothing can be plainer 
than the twice asserted provision that the alien shall be sent back to 
the country "whence he came." There is nol a particle of direct évi- 
dence that thèse parties came from China, there is évidence that they 
came to this country from Canada. We hâve recently had occasion to 
consider this question in U. S. v. Sisson, 206 Fed. 450, 124 C. C. A. 
356 ; and U. S. ex rel. Haum Pon v. Sisson, 230 Fed. 974, 145 C. C. 
A. 168, and reached the conclusion that the country from which the 
Chinese person cornes is the country from which he cornes to this 
country. The fact that he was born in China does not make China 
the country from which he came to the United States. He may hâve 
lived for years in Canada, Mexico, Cuba or any of the South Ameri- 
can republics, in which event he should be sent back to the country from 
which he came, which does not necessarily mean China and may mean 
any country in the world from which he came to the United States. 
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The order dismissing the writ should be reversed and the relators 
ordered to be returned to Canada. 

HOUGH, Circuit Judge (dissenting). It seems to me that the rea- 
sonable inference, from testimony meager in volume, and much of it 
palpably false, is that the relator came to Canada from China, intend- 
ing to enter the United States, promptly did enter, and was arrested 
before he had time to leave the frontier ; i. e., Buffalo. This brings 
the matter within Ung Bak Foon v. Prentis, 227 Fed. 406, 142 C. 
C. A. 102, and Lewis v. Frick, 233 U. S. at 303, 34 Sup. Ct. 488, 58 
L. Ed. 967. 

The difficulty of reaching any conclusion on such testimony is, how- 
ever, recognized; and the opinion of the court holds, in effect, that 
unless the United States can affirmatively prove that relator arrived 
in this country from China, without tarrying for any substantial time 
in any other foreign land, he must go back to the country from which 
he is known to hâve most recently departed. This is too rigid. Hear- 
ings under the Immigration Acts do not require even swom testimony 
(Lee Sim v. United States, 218 Fed. 432, 132 C. C. A. 232) ; they are 
not trials, nor governed by ordinary trial rules (Siniscalchi v. Thomas, 
195 Fed. 701, 115 C. C. A. 501); a fair and unbiased investigation is 
ail that is necessary. In habeas corpus the proceedings are summary 
by statute (Rev. Stat. § 761 [Comp. St. 1916, § 1289]). In my opinion 
findings may in such matters be properly based on évidence (even nég- 
ative) which would not support a verdict at law. This is the method 
which should be used hère, and I think it results in the holding first 
above suggested. 

The préviens décisions of this court (since Lewis v. Frick, supra) 
show that, where it appeared that the Chinaman had remained some 
considérable time in Canada, he was ordered back there (Hen Lee v. 
Sisson, 232 Fed. 599, 146 C. C. A. 557), where nothing was known of 
him, except that he had crossed the boundary from Canada, the same 
resuit was reached (Haum Pon v. Sisson, 230 Fed. 974, 145 C. C. A. 
168) ; but where it was shown that he had traveled across Canada, 
tarrying at way stations less than two weeks, he was remanded to 
China (Lee Sim v. United States, supra). Distinctions such as thèse 
leave each case for décision on narrow différences of fact. 

I think this case falls under the Lee Sim category, and cannot there- 
fore agrée with the majority. 



MISSOURI FIDELITY & CASUALTÎ CO. et al. v. ART METAL 

CONST. CO. 

(Circuit Court of Appeals, Eighth Circuit. May 29, 1917.) 

No. 4700. 

OOBPOKATIONS <S=»657(3) — FOBEIGN CoBPORATIONS— ACTIONS— ILI.EG-AL CON- 
TBACT. 

A construction coœpany, whlcli contracted to supply and Install furni- 
ture for a courthouse In Missouri, purchased the fumlture from plalntlff, 
a foreign corporation, and, vvhen tlie worlî was completed, plaintlffi agreed 

(Sx=>For otber cases see same copie & KEY-NUMBER lu ail Key-Numberea Digests & IndesM 
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to an exteusion of tirafe for payment, accepting a note secured by a bond 
exec^uted by défendant, which, was surety on the bond of the construction 
Company. The construction company was domlnated by défendant, wblch 
recelved the contract priée. A second extension was allowed ; a new bond 
and note being glven. Held, that reeovery on the bond and note could net 
be defeated on the ground that plaintiËf, having, at the time of the original 
contract, been dolng business in the state of Missouri without having 
complied wlth the Missouri statutes relative to forelgn corporations doing 
business therein, could hâve maintained no action on the original contract, 
for plaintifC could make ont a cause of action without référence to the 
original contract, and défendant, having recelved the benefit of plalDtiff's 
goods, could not set up the Invalidlty of the original contract 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2537-2540.1 

In Error to the District Court of the United States for the Western 
District of Missouri ; Wilbur F. Booth, Judge. 

Action by the Art Métal Construction Company against the Missouri 
Ftdelity & Casualty Company and the Southern Surety Company. 
There was a judgment for plaintifï, and défendants bring error. Af- 
firmed. 

John P. McCammon, of St. Louis, Mo., for plaintifFs in error. 
"Matthew H. Galt and Frank B. Williams, both of Springfield, Mo., 
for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The Frank W. Hunt Construction Com- 
pany contracted with Greene county, Mo., to supply and install the fur- 
niture for its new courthouse. The Missouri Fidelity & Casualty Com- 
pany, one of the défendants below, became the surety upon a bond for 
the faithful performance of this contract. The plaintifï below, the 
Art Métal Construction Company, a corporation organized under the 
laws of Massachusetts, and having its principal place of business at 
Jamestown, N. Y., sold the Hunt Construction Company the furniture 
necessary to fulfiU its contract. When the job was completed, the 
purchase price was still unpaid, and the Construction Company asked 
for an extension of time, ofifering to give its promissory note, secured 
by a bond executed by the Missouri Fidelity & Casualty Company. 
The accommodation was granted. The note was payable at James- 
town, N. Y. At the maturity of this note a further extension was al- 
lowed upon the request of both the Construction Company and the Fi- 
delity Company, and a new note and bond taken. This second note 
was not paid at its maturity, and suit was brought upon it by the plain- 
tifï in the state courts against the maker, and judgment obtained. The 
défendant Casualty Company had requested that the note be put in 
judgment as a condition of its being required to pay on its bond, and 
was notified of the suit. 

The Hunt Construction Company was at ail times dominated and 
controlled by the Casualty Company. After the job was completed, 
it gave that company an order on the county for the amount due for 
the furniture and the contractor's additional profits, and the Casualty 
Company recelved payment in fuU upon that order. 

The présent suit is brought upon the bond given by the Casualty 
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Company to secure the second renewal note. The answer pleads tlic 
statute oi Missouri, which forbids under a penalty of $1,000 a foreign 
corporation to do business in the state until it has filed with the secre- 
tary of state its articles of incorporation, and paid certain fées. The 
answer charges that the plaintiff had for some time prior to entering 
into the contract with the Hunt Construction Company been engaged 
in business in the state, maintainîng a warehouse for that purpose, and 
that the sale of the furniture for the courthouse was a part of that 
business. It urges that under the statute, as interpreted by the highest 
court of the state, the contract for the furniture was unlawful, and is 
so connected with the cause of action hère sued upon as to defeat the 
right of recovery. A motion was made by plaintiff to strike out this 
part of the answer, for the reason that the facts therein alleged are not 
sufficient in law to constitute a défense. The motion was granted, and 
that ruling is the only error presented to this court. 

This court has had occasion so frequently to state the law in regard 
to illégal contracts, and to point out the f eatures which separate a new 
and independent contract from an original illégal transaction, that no 
good purpose would be served by reviewing the subject in the présent 
case. Kansas City HydrauHc Press Brick Co. v. National Surety Co., 
167 Fed. 496, 93 C. C. A. 132 ; Mechanics' Ins. Co. v. C. A. Hoover 
Distilling Co., 182 Fed. 590, 105 C. C. A. 128, 31 L. R. A. (N. S.) 873 ; 
Hanover National Bank v. First National Bank, 109 Fed. 421, 48 C. 
C. A. 482; Stewart v. Wright, 147 Fed. 321, 77 C. C. A. 499; Dunlap 
V. Mercer, 156 Fed. 545, 86 C. C. A. 435 ; Jefferson v. Burhans, 85 Fed. 
949, 29 C. C. A, 481. We think this case falls within the rule first 
stated in Armstrong v. Toler, 1 1 Wheat. 258, 6 L. Ed. 468, and subse- 
quently applied in many cases in the Suprême Court and in this court, 
namely, that when a contract is only remotely connected with an un- 
lawful transaction, and rests upon a new and independent considéra- 
tion, and the plaintiff can make out his case without any reliance upon 
the unlawful transaction, the new contract is valid and should be en- 
forced. It will be observed from the statement of facts that the de- 
fendant hère occupies the meanly dishonest position of having received 
the fnll purchase price of plaintiff's goods, and then refusing to pay for 
them, although it has given repeated contracts upon new and inde- 
pendent considérations binding it to make the payment. As observed 
by Mr. Justice Holmes, when a member of the Suprême Court of 
Massachusetts, in Graves v. Johnson, 179 Mass. 53, 60 N. E. 383, 88 
Am. St. Rep. 355, in fixing the degree of proximity to the illégal 
transaction necessary to taint a new contract, the moral turpitude 
involved in the original transaction will be given some weight by 
the court. As the only moral turpitude hère is that which is implied 
from failure to comply with a pénal statute, there is no justification 
for an extension of the effect of the illegality to collatéral undertakings 
resting upon a new considération. 

The judgment below was eminently just and is affirmed. 
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TRACK SPECIALTIES CO. v. BARNETT. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2297. 

Patents ®=3328 — Validity and iNFBiNQEiiENT — Rail Anchors. 

The Pope patent, No. 656,470, the Laas and Sponenburg patent, JJo. 
720,362, and the Vaughan and Vaughan patent, No. 1,021,387, eacU for a 
dfivice to prevent creeping of rails were not anticlpated. and each dis- 
closes a patentable improvement over the prlor art. Each also held 
infringed by the devlce of the Bodkin patent, No. 1,015,129. 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Suit in equity by Otto R. Barnett against the Track Specialties Com- 
pany. Decree for complainant, and défendant appeals. Affirmed. 

Dwight B. Cheevcr, of Chicago, III., for appellant. 
Otto R. Barnett, of Chicago, 111., pro se. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from the décision of the 
District Court enjoining the manufacture, sale, and use of the Superior 
rail anchor, made pursuant to letters patent No. 1,015,129, granted Jan- 
uary 16, 1912, to John A. Bodkin, as being in infringement of claims 1 
and 2 of letters patent No. 656,470, granted August 21, 1900, to John 
ly. Pope, claim 3 of letters patent No. 720,362, granted February 10, 
1903, to Edward Laas and Hiram H. Sponenburg, and claim 2 of let- 
ters patent No. 1,021,387, granted March 26, 1912, to David F. and 
David L. Vaughan. 

The foUowing- drawings from the patent in suit, the Bodkin patent, 
and certain alleged anticipating patents to be considered, together with 
the claims in suit, will help to clarify the situation. 

Pope' s claims are : 

1. A device for preventing creeping of rails, comprising a crossbar extend- 
ing transversely nnder the rail and having rigid abutments thereon bearlng 
against the opposite edges of the rail flange and adapted to clamp the same, 
substantially as described. 

2. A devlce for preventing creeping of rails, comprising a holder extending 
\mder the rail and bearing against the opposite edges of the rail flange, said 
holder belng set between the ties and having a connection extending laterally 
therefrom to a tie, substantlally as described. 

l'opE, Figure 1. Pope, Figure 4. 

L., .HÎ^!\> i 
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Laas and Sponenburg's claim 3 reads : 

A railstay consisting of a bar extending across the under slde of the rail 
and provided with jaws gripping said rail, and a flange depending from one 

<Ê=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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end portion of the bar and bearing on the side of the tle and dlsposed at an 
angle in relation to the length of the bar to hold the opposite end portion of 
the bar normally ont of contact wlth the tle as and for the purpose set forth. 

IvAAS & Sponenbubq, Fiqs. 2 and 4. 
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Vaughan's claim 2 reads : 

The combination, with a cross-tie and a rallroad rail having a base flange, 
of an antlcreeper comprising a flat bar extending beneath the base flange 
and having flat upwardly extending end portions provlded wlth Inner edges 
faclng the sIde edges of the base flange, sald bar being provlded wlth means 
for supportlng It on the base flange, and malntalning Its slde faces and the 
slde faces of its end portions substantlally In vertical position, and means act- 
ing on th? cross-tle and on one end of the bar and malntalning the other end 
of the bar In spaced relation to the cross-tle, one of sald end portions having a 
latéral bend therein. 



D. F. AND D. Xi. Vaughan, Patent 
No. 1,021,387. 




BODEIN, FiGS. 2 AND 8. 
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Taerant, Fia. 1. 




NOOHAN, Fia. 2, 




Bbown, Fio. 7. 




Sponenbubq Patent, No. 668,423, Fia. 2. 




Rail creeping, which offers a most perplexing problem to railway 
engineers and which rail anchors are designed to prevent, is due to 
several causes — primarily, to the wave motion of the rail induced by 
the passage of engines and cars thereon. Under the weight of the 
train or wheel load, the rail is deflected downwards causing a small 
though appréciable rise in the rail immediately in front of the on-com- 
ing wheels which, in their f orward thrust, tend to force the rail in the 
direction of the traffic. Another cause of this longitudinal movement 
of the rails is the continued or excessive use of brakes when approach- 
ing stations or grades. The shock transferred to the rails by the fric- 
tional gliding of the heavy wheels over the rails tends in a marked de- 
gree to drive them forward. When heavy rails are laid upon a care- 
fully tamped rock ballast and the traffic does not preponderate in either 
direction, there is comparatively little creeping. When, however, the 
rails are light and the roadbed not well ballasted or when the traffic i? 
entirely, as in the case of double tracks, or preponderantly, in one di- 
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rection, the problem of rail creeping becomes serions. Tf the move- 
ment of the rails is not checked, the ties will skevv and the roadbed v/ill 
become weak and unsettled; the space always left between the adja- 
cent rail ends to allovv for the longitudinal expansion and contraction 
of the rails under extrêmes of température v/ill close and in consé- 
quence the rails will be likely to bend or buckle laterally and vertically. 

A feature common to practically ail rail anchors is that one part of 
the anchor is clasped upon the rail and another part is attached to or 
abuts the tie, so that the longitudinal movement is communicated to the 
tie, which, being embedded in the ballast, is better able to resist that 
motion. 

The development of the art, shown by the patents in suit and by the 
testimony, reveals the discovery of and adhérence to certain principles 
and gênerai features as highly désirable, if not indispensable, in an efH- 
cient rail anchor, and the rejection of others as inadéquate and imprac- 
ticable. Many of the early anchors were applied only at the rail joints ; 
but anchors spaced so far apart were not strong enough to hold the 
rail and increased the tendency of the tie to skew at the rail joint. The 
early devices v/ere bolted to the rail and spiked to the tie. This bolting 
not only weakened the rails by the drilling therein of holes to receive 
the bolts, but necessitated continuai inspection to keep the nuts tight on 
the bolts. No less weighty are the objections to spiking the anchor to 
the tie. A reverse movement, caused by a temporary reversai of traf- 
fic, by the expansion or contraction of the rails, or by the reaction f rom 
the wave movement, must either carry the tie with it, thus weakening 
the ballast, or cause the spike to work loose in its hole in the tie. The 
loosening of the spike from the tie destroys the advantage of a firm 
and secure connection sought to be obtained by its use. Moreover, it 
allov/s moisture to enter the spike hole and thus counteracts in part the 
effect of the chemical treatment to which softwood ties, now in increas- 
ing use because of the growing scarcity of hardwood ties, are subjected 
in order to render them capable of resisting the éléments. To avoid 
thèse difficulties, the more récent devices are so constructed as to keep 
a firm grip on the rail, even as against a reverse movement, and by 
supplanting bolts with wedges or springs, and by dispensing with 
spikes by abutting instead of fastening the anchor to the tie, the main- 
tenance inspection is reduced to a minimum. 

In 1900, the date of the Pope patent, the art was in a crude and un- 
developed state. In his spécifications, two devices are described. In 
Figure 1, a crossbar 6 extends transversely under the rail at a point 
between two ties. Rigid abutments thereon, 7 and 8, bear against the 
edge of the flange on either side. One end of the bar is provided with 
a lug which fits into a notch on the bar 4 ; this bar extends between two 
ties to which it is spiked. Figure 4, a modified form, is primarily in- 
volved in this suit. There the holding device 6, with its abutments 7 
and 8, is made intégral with the bar .^. When the device is hooked over 
the rail base, it is rocked horizontally in either direction tintil th© rail 
is firmly clamped between the abutments, and then spiked to the tie. 

Pope thus led the actual development of the rail anchor by not re- 
stricting the use of his anchor to the rail joint and by making the rela- 
tion of the gripping jaws to each other rigid. Furthermore, while he 
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may not hâve been aware of it, the cross bar of his cievice sliown in 
Vigure 4 would probably tend to rotate after it had been spiked to the 
tie; there would seem to be a latéral skewing about the spike as a cen- 
ter when the longitudinal force acting upon the rail is communicated 
to the anchor. Pope's device, vvhile a distinct step forward, neverthe- 
less had ail the shortcomings of a spiked anchor; it could not ade- 
quately meet the situation arising from a reverse movement of the rail. 

The défendant has urged strongly and at length the Edmonston pat- 
ent, No. 141,478, issued in 1873 for a scaffold support, as fuUy antici- 
pating the Pope and the other patents in suit. With this contention we 
cannot agrée. Edmonston discloses the use of the shackle grip, an old 
mechanical expédient. Its spécifie application is, however, entirely dif- 
férent in a scafïold support and in a rail anchor. In the one, it is used 
to obtain a firm hold upon a stationary support, such as the pôle or post 
of a scaffold, in order to sustain the ledgers and putlogs over which the 
platf orm is built ; in the other, it aims to arrest and prevent the move- 
ment of a rail which cannot, by its own résistance, maintain its station- 
ary position. Especially in view of the fact that for several décades 
after the patent to Edmonston, the most astute and thoroughly trained 
railway engineers in this country and abroad grappled without success 
with the problem of rail creeping, the contention of the défendant 
that Edmonston more than 40 years ago revealed to the public a device 
substantially similar, not only to the primitive Pope, but to the Laas 
and Sponenburg, the Vaughan, and the Bodkin anchors, is wanting in 
merit. 

Tarrant patent. No. 492,446, and Noonan patent, No. 349,447, are 
also strongly relied upon as anticipations. The Tarrant patent is for a 
combination railway tie and chair. The chair has a holder extending 
transversely under the rail and rigid jaws or abutments thereon en- 
gaging the rail flange. The chair is rotated on its pivot in the tie to 
produce the desired engagement and is then secured in place by a boit 
29 inserted in each side of the tie at opposite ends. While one of the 
purposes of the structure is to prevent rail creeping. Pope differs from 
Tarrant in this : The Tarrant chair must set upon a tie, specially de- 
signed to receive it, while Pope's device is constructed to set between 
the ties ; the latter is more easily constructed, more readily applied to 
the rail, and more economically maintained in proper condition. For 
thèse reasons, the progress made by Pope represents a patentable ad- 
vance over Tarrant's combination tie and chair. 

Nor does the Noonan patent. No. 349,447, for a railway track Sys- 
tem, satisfactorily rebut the novelty of the Pope claims. This cumber- 
some device has a pair of blocks H, H', each of which is bolted to two 
adjacent ties ; a grip, resting upon thèse blocks and extending trans- 
versely under the rail, comprised a metallic plate F bent downwardly in 
its center to form a recess in which the rail fits. The opposite end parts 
/, /', of the grip lie loosely in transverse recesses of the blocks H, H'. 
A block on one side of tlie rail is provided with a threaded boit which 
bears against the edge of one flange of the gripping plate; the other 
block is provided with a pin and spring arrangement whereby the pin 
bears against the opposite flange of the plate. The recess of the grip 
F in which the rail rests is slightly wicler than the rail base so thaï 
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when the pîn is forced inwardly the grip F will be canted or inclined 
horizontally to cause the diagonally opposite edges /, 2 of the grip to 
bite on the opposite sides of the rail thus preventing a backward while 
allowing a forward movement of the rail. Although the éléments of 
this device corne close to those of Pope, the structure is based upon a 
différent conception and designed to achieve a différent resuit. By the 
grip arrangement, Noonan sought, not to prevent the movement of 
rails in the direction of the traffic, which he sought to absorb in ah- 
other way, but to lock the rail against any backward movement. In his 
System, the grip is normally loose, offering no obstruction to the free 
forward movement of the rail ; in Pope, it is normally fast and un- 
yielding. Noonan's grip, moreover, must rest upon two bars, one on 
each side of the rail and running parallel with it, which bars span the 
space between two successive ties to which they are spiked. In Pope 
and the later anchors, one connection with the tie and on one side of 
the rail suffices. 

Brown patent. No. 630,444, for a rail joint, likewise fails to antici- 
pate Pope. This device fîlls in the entire space between two ties. It 
lias two jaws gripping the opposite edges of the base flange of the rail 
and connected thereunder by means of a boit which runs transversely 
beneath the rail base. Assuming that this bulky contrivance can be ap- 
plied at any point along the rail and not merely at the joint, it fails to 
anticipate Pope, because the jaws are not rigid or intégral with respect 
to the bar extending beneath the rail base, but are held together by 
nut and boit. 

Schauman patent, No. 328,616, Trude patent, No. 329,867, and Grif- 
fin patent, No. 556,667, are for tie plates, the base of which is designed 
to form a protecting plate upon which the rail rests. The overlapping 
lips or jaws secure the rails to the plates without the use of spikes for 
this purpose and prevent the latéral displacement or buckling of the 
rails. When installed the devices are rotated until the lips overlap the 
rail, and then are firmly spiked to the tie on both sides of the rail. 
While the spiking aims to prevent a creeping of the plate on the tie, 
there is no suggestion that thèse devices are capable of preventing or 
retarding the longitudinal movement oi the rail itself. 

We conclude that the Pope patent is not anticipated and shows pat- 
entable novelty. 

Infringement of claims 1 and 2 is clear. While the defendant's 
sprjng lugs are so located with référence to the rail flange that they 
must engage its upper surface rather than its edges, and while this is 
admittedly an improvement upon the device shown in Pope's drawings, 
this modification must be deemed to be within the fair range of équiva- 
lents to which Pope's claims are entitled in view of the prior art. 
Furthermore, Pope's "rigid" abutment of claim 1 does not exclude 
defendant's spring métal used to accomplish the same function; and 
defendant's flange is none the less a connection because intégral with 
the rest of the device. 

7n the Laas and Sponenburg anchor, under patent No. 720,362, a 
métal bar a, placed flatwise, passes transversely under the rail and is 
formed at one end with a jaw which grips one edge of the rail flange. 
The rai! flange on the opposite side is engaged by a détachable jaw c. 
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which is bolted to the bar a. To hold the bar laterally on the rail R, 
a shoulder d abuts directly against the opposite edge of the rail base. 
This shoulder is formed, intégral either with the bar a or with the dé- 
tachable jaw. The bar a has a flange g depending therefrom at one 
side and disposed to bear upon the tie C. The spécifications further 
provide : 

"In order to allow the descrlbed rall-grlpping jaws to Inerease their 
liold on the rail In proportion to the résistance requlred to prevent the rail 
from creeplng, we form the flange ff at an angle In relation to the length of 
the bar a, so as to cause the opposite end portion of the bar to be normally 
out of contact with the tie, and thus yleld to some degree to the longitudinal 
strain of the rail, and by said yield of the bar the jaws 6 c thereof are caused 
to more efCectually pineh the rail R." 

In view of Sponenburg's patent, No. 668,423, and Brown's patent, 
No. 630,444, Laas and Sponenburg cannot claim the broad conception 
of an anchor self-sustaining on the rail base and without tie engage- 
ment. Their invention is found in the construction of such an anchor 
having the tie abutting face on one side, while the opposite end remains 
normally out of contact with the tie. This construction enables the 
device to rotate on the rail and thus to strengthen automatically the 
grip of the anchor upon the rail in relation to its longitudinal move- 
ment. The prior art shows no anticipation. 

Edmonston has been fully considered in discussing Pope. 

Noonan merely provides a lock against a reverse movement of the 
rail, and is not calculated or designed directly to prevent the longitudi- 
nal movement of the rail in the direction of the dominant traffic. Even 
if Noonan's device were reversed, the rotary action or shackle grip 
would be obtained by means of a métal plate that engages the rail and 
rests upon blocks which must be spiked or bolted to the ties ; Laas and 
Sponenburg's forward step was in obtaining an effective shackle grip 
action on a rail anchor without spiking or bolting it to the tie. It is 
clearly a substantial and patentable advance over the primitive Noonan 
device. 

The défendant relies upon Figure 7 of Brown patent, No. 630,444, 
as showing a shackle grip anchor that is not spiked or bolted to the tie. 
Figure 7 is a modification of a structure described at length in the spéc- 
ifications. The principal embodiment of Brown's patent discloses a 
device filling up the entire space between two ties, and broad flat abut- 
ments extending the entire length of the anchor are in contact with 
both ties at both sides of the rail. In the modification shown in Figure 
7, a section of the casting is left off, so that one of the depending 
flanges bears upon a tie on one side of the longitudinal axis of the rail 
and the other flange bears upon another tie on the other side of the 
longitudinal axis of the rail. While the spécification suggests no rea- 
son for the modification, the only apparent object was economy of 
métal. The modified form, like the principal embodiment, fits snugly 
between the two ties, and allows no play for a rocking or rotating 
movement that would affect in any substantial degree the grip upon the 
rail. Moreover, Brown's device is a rail joint; it was not designed to 
be used at any other point, and because of its size and form it could 
not practically and commercially be applied at several points along a 
single rail. 
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If Pope's anchor as représentée! in Figure 4 is rotated to obtaîn a 
firm grip before it is spiked to the tie, it may iiave a slight leverage 
after it is fastened to the tie, resulting from its tendency to rotate upon 
the spike. But Pope's leverage is not only less effective than Laas and 
Sponenburg's ; it is obtained by virtue of the attachment of the device 
to the tie — that is, at a cost and a sacrifice which the teachings of the 
art oppose, and the avoidance of which constitutes Laas and Sponen- 
burg's merit. Their device, under a reverse movement, cannot injure 
the tie or become loose ; the flange will merely tend to withdraw from 
contact with the tie. 

Sponenburg, in his patent No. 668,423, shows no grasp of the 
shackle grip conception ; in Figure 2 the tie abutting face extends be- 
yond the longitudinal axis of the rail, so that there is only the slightest 
leverage, a practically negligible tendency, in the device to skew lat- 
crally. 

The Bodkin structure responds fully to claim 3 in suit; that Laas 
and Sponenburg's drawings and spécifications show a détachable jaw, 
(loes not limit this broader claim to the preferred construction; de- 
fendant's intégral jaw does not enable it to avoid the charge of in- 
fringement. 

The device under the Vaughan patent, No. 1,021,387, consists of a 
spring Steel bar or yoke 5 extending across and under the rail base and 
a malléable iron shoe 11. The yoke is formed from a flat blank of 
sheet steel arranged with its side or flat faces in a substantially vertical 
position. On each end it has an upwardly extending portion. One 
of thèse 7 is hooked over one edge of the rail flange, the other 6 is 
straight and fits into a slot in the shoe, which engages the other edge 
of the base flange. Two vital f eatures of the yoke are thus specified : 

"It wlll be readily understood that In enïploylng the flat bar 5 with its 
«nd portions 6 and 7 arranged with their side faces in vertical position, as 
shovvn in the drawings, that the strain upon the end portions 6 and 7, as well 
as the tension on the body of the bar 5, is in the direction of the flat faces of 
the parts of the bar in preventing the rail S from creeplng, thus giving us 
the maximum strength for a given quantity of métal employed in the bar. 
ThIs forms an important feature of our invention." 

"The latéral bend in the end portion 7 cf the bar 5 * * * la provided 
for tlie purpose of stiffening that end of the bar." 

The yoke and the shoe are held together by a spring action. The 
bar 5 is made of spring steel, and when the parts are assembled in their 
proper positions, the spring action of the bar in tending to assume a 
position from which it was sprung by the torsional twist given to it 
in fitting it into the shoe — 

"exerts a forward and a downward pressure upon the end portion 7 and the 
part 10, pressing the part 10 agalnst the upper face of the base flange, and a 
reverse or rearward pressure upon the end portion 6 pressing the rearward 
face of the end portion 6 against the projection 16 and the forward face of 
the bar 5 against the i-earward face 13 of the shoe." 

The resuit of this torsional twist or spring action is to cause the 
parts of the anticreeper to grip firmly the rail flange without any bolts. 
The shoe 11 has a tie-abutting face 11, about which the anchor will 
tend to rock, so that the tendency of the rail to creep will increase the 
wedging action. This shackle grip action, quite similar to that found in 
the Laas and Sponenburg device, is thus described : 
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"When the parts of the antlcreeper are assembled upon the base flaiige 4 of 
the rail 3 with the abutments 12 of the shoe 11 engaglng the cross-tie 2, as 
shown in Figs. 1, 2, and 3, the end of the bar 5 opposite to the shoe 11, is 
maintained in spaced relation to the eross-tie 2 by the shoe 11. Should the 
rail S attempt to creep forwardly or in the direction of the arrows shown in 
Figs. 1 and 2, forward movement of the shoe 11 will be prevented by the cross- 
tie 2, and the rail in creeping forwardly wlU carry wlth it the end of the bar 
5 opposite to the shoe 11 ; and immediately upon the Initial creeping move- 
utent of the rail S, the bar 5 will tend to assume a diagonal position beneath 
the base flange 4, thereby forcing the inner edge 9 of the end portion 7 firmly 
into engagement with one side edge of the base flange i; and at the same 
time forcing the inner edge 9 of the end portion 6 against the outer face 
of the body of the shoe 11, and consequently forcing the shoe 11 against the 
other side edge of the base flange 4, thus flrmly grlpping the rail and prevent- 
ing it from creeping." 

At the time the Vaughan patent in suit was applied for, an anchor 
self-sustaining upon the rail without use of spike or boit was not new 
in the art. Leighty (patent No. 809,193, 1906) and Lien (patent No. 
816,926, 1906) sustalned their devices upon the rail by a wedge ar- 
rangement; D. F. Vaughan (patent No. 897,037, 1908) and D. F. and 
D. L. Vaughan (patent No. 897,038, 1908), prior to their patent hère 
in suit, had constructed an anchor sustainable on the rail by virtue of 
a spring action resulting from a torsional twist of the base of the 
yoke. Ali of thèse patents, moreover, hâve a shackle grip similar to 
that of the Laas and Sponenburg device. Even a latéral bend in the 
end portion hooking over the rail flange on the side not engaged by the 
shoe is disclosed in Figure 3 of D. F. and D. L. Vaughan patent, No. 
897,038. 

Vaughan's advance over the prior art is in the use of flat sheet steel 
arranged edgewise — that is, substantially in a vertical position — and 
the employment therewith of a latéral bend in one of its end portions 
which is likewise arranged edgewise. As the strain upon the end por- 
tions, as well as the tension on the body of the yoke, is in tlie direction 
of the flat faces of the bar, a maximum resisting strength for a given 
quantity of métal is thus attained. While in the Vaughan patent. No. 
897,038, the latéral bend appears, it is not there used in combination 
with the flat vertical sides; so used it tends to stififen the end of the 
yoke. Thèse improvements justified the grant of letters patent, and 
défendant has paid them the tribute of copying them. 

In defendant's device, the anchor is made from a single pièce of 
sheet steel. A flat strip or yoke 3 arranged edgewise, carrying at its 
ends hooks 4- and 5 which are adapted to overlie the outer edges of the 
rail base, passes under the rail. Extending from the yoke at an acute 
angle is a post or strut 6 which abuts against the tie 2 with its turned 
end 7. The parts are so shaped and proportioned that when the yoke 
is placed beneath the rail at right angles to the longitudinal axis of the 
rail, the hooks may be slipped over the base flange of the rail. 

"The anchor is then," quoting from the spécifications, "slipped along the rail 
until the post engages with the tie in advance of the anchor and then the end 
upon which the hook is caiTied is driven forward so as to bring the yoke at 
an angle to the longitudinal axis of the rail. This causes the hooks to take 
a flrm grip upon the edges of the base flange of the rail, and any tendency of 
the rail to m'ove forward causes the hoolc 4 to take a tighter grip, so that it 
will follow any movement which the rail may hâve. Since the opposite end 
242 F.--41 
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ot the yoke Is prevented from movlng forward by reason of tiie engagement 
of the post wlth the tie, a forward pull upon the hook 4 causes the yoke to 
assume a stlll greater inclination to the longitudinal axis of the rail and 
consequently produces a still tighter grlp upon the rail." 

Bodkin further states in his spécifications : 

"In both of the forms which I hâve just descrlbed 1 prefer to nïake the 
angles of the under edges of the hooks somewhat smaller than the angles of 
the top of the base flanges of the rail ; for example, where the angle of the 
base flange Is 13 degrees, the angle of the under edges of the hooks may be 
made about 12 degrees. This enables me to obtaln a very powerful wedging 
action as the anchors are swung around at an angle to the longitudinal axis 
of the rails and carry the hooks farther up on the base flanges." 

From this description it may be se£n that this anchor like Vaughan's 
is free of bolts and spikes and maintains a firm grip upon the rail even 
as against a reverse movement ; it, too, is so designed that, by reason 
of the shackle grip action, the greater the tendency to creep, the firmer 
and more secure the engagement of the hooks with the rail flange be- 
comes. It may be an improvement on Vaughan in being a one pièce 
device ; but, as neither the language of Vaughan's claim 2 nor tihe prior 
art limit them to two pièces, and as Bodkin's anchor possesses ail the 
features and embodies the principles and conception for which the art 
is indebted to the Vaughans, it is none the less an infringement. 

Assuming that the use of flat steel arranged edgewise is of particu- 
lar value only where the yoke is given a torsional twist and that the 
claim in suit should therefore be restricted to devices maintained on 
the rail by a spring action, the Bodkin anchor infringes; for as 
Vaughan testified without contradiction, when the end of the anchor 
spaced apart from the tie is driven toward the tie to take up the slack, 
the device is put under tension and the inwardly projecting lips are 
caused to ride upwardly on the rail flange, thereby rocking the lips in 
opposite directions and twisting the whole device. 

The decree of the District Court will be affirmed. 



HAZEN MFG. CO. v. WARBHAM. 

(Circuit Court of Appeals, Slxth Circuit. May 8, 1917.) 

No. 2940. 

1. Patents <@=»283(1) — Suit fob Infringement— Deïenses—Ijicense. 

By an oral agreement défendant, which was a manufacturer of kindred 
articles, was to fumish the materlal and workmen to build a structure 
invented by complainant for expérimental purposes, and if it proved suc- 
cessful they were to enter into a contract respecting its manufacture. 
After the expérimental work was done and a patent had been applied for, 
a written contract was made between them to continue for a year, by 
which défendant was to manufacture and sell the machines and pay com- 
plainant a royalty, and a commission on such as were sold by hlm. Held 
that, in view of such contract, défendant could not set up, in défense to a 
subséquent suit for infringement, that it was a part of the oral agree- 
ment that it sliould bave an exclusive license or a shop right to manufac- 
ture under the patent during its full temï. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 44S-450, 452.] 

«ssFor otber cases see same toplc & KSY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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2. Evidence i®=>442(1) — ^Paeol Testimony to Vary Wbiting. 

Where a written contract appears on its face to be comprehensive and 
complète, paroi testimony is net admissible to prove a prior oral agree- 
ment to enlarge or vary its terms. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. § 1882.] 

3. Patents <®=210 — Licenses— Implied License. 

An implied license or shop right under a patent rests upon conduct of 
the patentée which ralses an estoppel in pais, and cannot be set up in the 
face of an express license. 

[Ed. Note.— For otber cases, see Patents, Cent. Dig. §§ 301, 302.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Suit in equity by Percy Wareham against the Hazen Manufacturing 
Company. Decree for complainant, and défendant appeals. Affirmed. 

Wm. M. Swan, of Détroit, Mich., for appellant. 
S. C. Bames, of Détroit, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

WARRINGTON, Circuit Judge. The bill below allèges in the usual 
form infringement of patent No. 1,058,281, relating to improvements 
in waste-paper presses, issued to Percy Wareham, appellee, April 8, 
1913. The original answer does net in terms deny the charge of in- 
fringement, though, after admitting that the articles manufactured by 
défendant embody "certain ideas and constructions which are illustrat- 
ed and described" in the letters patent, the answer allèges that some of 
thèse "constructions" are "so old and well known in the art as to be 
public property, available to any one, while other features therein 
shown are properly the invention of another or others, which said Per- 
cy Wareham. wrongfully appropriated and f alsely claimed as his own 
in presenting' his application for patent," and the names and addresses 
of four p^rsons are set out from whom it is alleged such appropriation 
was made. Thèse allégations are made the basis of a charge that "the 
issuance of said letters patent was wholly void." The answer is other- 
wise in ordinary form, and prays dismissal of the bill. Later, an 
amendment was made to the answer, in effect averring anticipation and 
invalidity of the patent in suit through références to a number of earlier 
patents, and, by separate paragraph, alleging further: 

"That previous to, during, and after tbe time during which said Percy 
Wareham's application for said letters patent was made and pending, his 
relations to défendant were such that défendant was and Is now entitled to 
the outright ownership of any letters patent for which he may hâve made 
application, or which may hâve been Issued to hlm, or to an irrévocable license 
or shop right therein and thereunder, without cost to défendant or its privies In 
interest, other than the regular payments to which his contract of hirlng en- 
titled hlm. Wherefore, if for no other reason, though others exlst, as stated, 
this cause is wholly, without merit, and défendant prays relief accordingly as 
though the matters herein set up had been made the subject of a cross-blU 
or of a separate suit in the premises." 

[ 1 ] The case was heard and disposed of under this state of plead- 
ing, upon proofs (including the letters patent) tending to support the 

€=9For otber cases see same topic & KËY-NUMBER 1d aU Key-Numbered Digests & lodexei 
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allégations of the bill of complaint, and also upon évidence in relation 
to the shop right alleged in the amendment to the answer. The défend- 
ant, however, offered no évidence in support of the allégations of its 
answer or the amendment thereto, except as to its alleged "irrévocable 
license or shop right." True, the défendant called one, and only eue, 
of the persons named in its answer from whom it is there alleged that 
Wareham wrongfully appropriated "patentable structural ideas" ; but 
the witness gave no testimony in support of the allégation, and, as 
will be pointed out later, défendant admitted that Wareham is the in- 
venter of the patented device, and it also appears that défendant had 
been "selling balers (the device in issue) down to the date of trial, sub- 
stantially like the patent in suit." The contest at the trial was thus re- 
duced to the issue concerning the alleged "irrévocable license or shop 
right." Decree of perpétuai injunction was entered in Warcham's 
favor as to claims 1, 2, 3, and 4 of the letters patent, and grantitig the 
usual accounting. The défendant company appeals. 

It is said in behalf of the company that its évidence was ofïered "in 
the nature of a plea in bar under the old equity rules," and on the basis 
of a claimed "irrévocable shop right" in the company. This at once 
présents the question whether Wareham's relation to the company, and 
the course he pursued in respect of his invention, amounted to a con- 
sent on his part that the company should hâve the shop right claimed. 
The company had been engaged in the manufacture of paper balers and 
other articles since 1906. About that time Wareham at his own re- 
quest became a small stockholder in the company, and its shipping 
clerk ; his position was subsequently changed on like request to that of 
a traveling salesman of wooden paper balers, the only kind of balers 
the company was then manufacturing. This change in position involv- 
ed a change in his compensation from a fixed weekly sum to a commis- 
sion basis, and required him to pay his traveling expenses. While so 
engaged, and in February, 1912, Wareham conceived the idea of a steel 
paper baler. He prepared drawings showing his proposed device, and 
upon securing from the président of the défendant company, Mr. 
Hazen, and the factory superintendent, Mr. Callender, a conditional 
pledge of secrecy, presently to be shown, he disclosed his idea and 
showed his drawings to them. This resulted in the development of 
Wareham's plan and the construction of the baler in question. The 
company furnished the materials; some of its employés, particularly 
its tool maker, worked with Wareham and under his guidance in pro- 
ducing the baler; in working out Wareham's plan it was found neces- 
sary to make some changes, and to seiid him at the expense of the com- 
pany on several trips to secure patterns and the like; yet ail thèse 
things appear to hâve been donc under a distinct arrangement made 
between Wareham and the company that their rights in respect of the 
baler, in the event of a successful resuit, should be made the subject 
of a written contract. Wareham's testimony as to the arrangement 
was that, when he explained his idea and showed his plans for die 
baler to Hazen and Callender, as bef ore stated, it was verbally agreed : 

"That they would not disclose what I showed them, or make such a baler 
unless under contract with me, later on. That was the only contract there 
was, the understandiug being that the company was to furnisU the material and 
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back the expérimental work oa this baler ; if it proved a success, we were to 
hâve a written contract." 

Hazen testified that the verbal agreement required the company to — 

"stand the expérimental expense of putting the baler on the market, cost of 
materials, the time of the best workmen in the shop at his (Wareham's) dis- 
posai or under his direction, and he on his part agreelng to glve the company 
the exclusive sale of the Invention during the life of whatever patent miglit 
be takeu out on it, If It proved satisfactory. After talking with him along 
thIs Une, and there were other things, we also diseussed at that time the 
commission that Wareham should hâve as a salesman of thèse balers, and I 
think that we then agreed on the royalty of $1 per machine." 

Wareham and Hazen were the only witnesses who testified on the 
subject of the verbal understanding. The baler so produced proved 
to be a success; and Wareham, after calling the subject of the contract 
to the attention of Hazen, prepared a form with Hazen's assent, and, 
Hazen having made some change in the draft, the instrument as thus 
changed was executed by the company and Wareham on June 22, 1912. 
A copy appears in the margin.^ It is to be observed that Wareham and 
Hazen are in practical harmony, both as to the existence of an antécéd- 
ent oral arrangement and its terms, except in one particular; this ex- 
ception is significant. According to Wareham's recollection of the oral 
agreement, and according to the written contract itself, no statement is 
to be found giving to "tlie company the exclusive sale of the invention 
during the life of whatever patent might be taken out" on the baler ; 

1 "In contract of agreement made this 22d day of June, 1912, between the 
Hazen Manufacturing Co., party of the first part, and Percy Wareham, party 
of the second part. 

"Whereas, the Hazen Mfg. Co. does hereby agrée to manufacture, advertise 
and use ail possible means to place upou the market the paper press known aa 
the Leader steel press, the invention of sald Percy Wareham. 

"Whereas, the Hazen Mfg. Co. also agrées to pay Percy Wareham a royal- 
ty of $1.00 each on each I.«ader steel press sold or disposed of in any way, 
except those sold or disposed of by Percy Wareham personally ; the payment 
of royalty to begin with the allowance of the patent as hereinbefore speci- 
fied, and on ail steel presses afterward sold In any way except those sold by 
Percy Wareham personally. 

"Whereas, the Hazen Jlfg. Co. agrée with Percy Wareham to keep an exact 
record of sucb machines sold for his inspection, and to pay sald Percy 
Wareham a commission of $11.00 on ail steel presses sold by hlm and to allow 
fuU commission on ail sales made by the Hazen Mfg. Co. from names or 
leads furnished by Percy Wareham ; also to construct at least six modela for 
the use of salesmen within the next three montlis from dating hereon ; and 
to pay sald commission in advance on the lirst and the ûfteenth of each 
month. Sald Percy Wareham agreelng that, on ail presses retumed or not 
settled for and sold by hlm, the commissions shall be taken from the semi- 
monthly payments, upon proof of their return being shown. 

"Sald Percy Wareham also agrées to make sales only to such people as in 
his judgment are rellable and worthy parties, and not to sell or handle any 
other press during the life of this contract of agreement, and to use ail 
means and power at his command to further the sales of this machine or press. 

"Signed this 22d day of June, 1912. 

"In force until July Ist, 1913. Hazen Mfg. Co., by L. R. Hazen, Près. 

"Percy Wareham. 
"Witness: 

"Villette Hazen. 
"Joséphine Lester." 
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this statement appears only in Hazen's testimony as to the terms of the 
oral agreement. True, omission occurs in the written contract respect- 
ing the preliminary expansés incurred in reducing the Wareham in- 
vention to practice, as well as to the exclusive privilège claimed for the 
Company; but there is a marked distinction between thèse omissions. 
Wareham and Hazen concur in recollection as to the former, while 
they are in conflict as to the latter. When the contract was written, 
the preliminary expansé item was a closed transaction and could never 
recur. The exclusive privilège about which Hazen alone testified was 
to subsist throughout the life of the patent in contemplation, 17 years. 
Thus, if the omitted item of expense had been placed in the written 
contract, the provision would hâve been in accord with the testimony, 
and would not hâve changed the opération and effect of the instru- 
ment; but the claimed exclusive privilège çannot be considered as part 
of the written contract without encountering a serions conflict in the 
testimony or without materially altering and varying the instrument 
itself. 

[2] The contract appears on its face to be comprehensive and com- 
plète, and the feature in question of Hazen's testimony is under well- 
settled rules inadmissible. McAleer v. United States, 150 U. S. 424, 
432, 14 Sup. Ct. 160, Z7 L. Ed. 1130; Seitz v. Brewers Refrigerating 
Co., 141 U. S. 510, 517, 12 Sup. Ct. 46, 35 L. Ed. 837; De Witt v. Ber- 
ry, 134 U. S. 306, 315, 10 Sup. Ct. 536, 33 L. Ed. 896; Montgomery v. 
^tna Life Ins. Co., 97 Fed. 913, 917, 38 C. C. A. 553 (C. C. A. 6) ; " 
Evory v. Candee, 17 Blatchf. 200, 205, Fed. Cas. No. 4,583; Hunting- 
ton v. Toledo, St. L. & W. R. Co., 175 Fed. 532, 537, 99 C. C. A. 154 
(C. C. A. 6). Furthermore, the testimony was permitted below to take 
a wide range with a view of ascertaining the truth concerning the re- 
lations and dealings between Wareham and the company; and in the 
course of his opinion the trial judge said in respect of the oral agree- 
ment and the written contract : 

"The parties operated under the oral agreement for a time. The oral agree- 
ment was reduced to writlng on June 22, 1912, and that contract » • • 
was the agreement between the parties under whlch the work was done In the 
shop of the défendant company and materlals were fumlshed by the défendant 
Company, and the other thlngs were done by the défendant company to de- 
velop thls machine. It was a deflnite agreement and the compensation 
passing to each of the parties was fixed by it. I flnd that it was the oral 
agreement made by the parties, except that it was made more deflnite and 
more tangible, by being placed in writlng. • * • " 

With a like view the trial court admitted proofs relative to the deal- 
ings of the parties under the contract. Thèse proofs for the most part 
concerned the observance, and in a number of instances charges of non- 
observance, of the contract by the respective parties. Hère again the 
impressions that the witnesses made upon the court below are to be 
found in a statement in the opinion of the leamed. trial judge that he 
believed Mr. Wareham. The demeanor of the witnesses and their op- 
portunities to know at first hand the facts about which they testified of 
course had much to do with their credibility ; and it is observable that 
defendant's factory superintendent, who was présent at the time Ware- 
ham States the oral agreement was made, was not called to testify. 
We feel bound to conclude that the written contract was intended to 
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embrace ail parts of the true oral agreement, except the past and im- 
material item of preliminary expense, and to express the real relations 
of the parties to the invention in suit. We may allude to the essential 
provisions of the contract. It stated that the invention was that of 
Wareham. The company obligated itself to manufacture, advertise, 
and use ail possible means to place the paper presses on the market; 
to pay Wareham a royalty of $1 upon each press "sold or disposed of 
in any way, except those sold or disposed of " by him ; and also to pay 
him a "cohamission of $1 1 on ail presses sold by him * * * and on 
ail sales made" by the company "from names or leads furnished" by 
Wareham. Wareham obligated himself to make sales only to such 
persons as in his judgment were reliable and worthy, not to sell any 
other presses during the life of the contract, and to use his best en- 
deavors to promote sales of the baler. The instrument bore date 
June 22, 1912, and was to be "in force until July Ist, 1913." 

[3] Stated otherwise : The subject-matter of the contract was 
Wareham's invention, and both parties undertook to promote its sale; 
and to this end Wareham in eflfect Hcensed the company to manufac- 
ture and sell the invented baler for a limited period only and subject to 
a royalty and sales commission reserved to himself. Manifestly there 
could be no implied license in the présence of this instrument; an ex- 
press license and an implied license cannot in the nature of things co- 
exist. As Judge Gray said, in Sanitary Mfg. Co. v. Arrott, 135 Fed. 
750, 758, 68 C. C. A. 388 (C. C. A. 3) when disposing of a feature of 
the case kindred to the présent controversy : 

"No implied contract of license, arislng from the cireumstances under 
whlch the patent was taken out and the relations of the parties, can be set 
up in the face of a proved spécial contract of license." 

The very condition under which Wareham consented to disclose his 
invention to the company's représentatives resulted in the exécution 
and observance of the v^fritten contract; and it plainly is not open to 
the company now to insist that Wareham ever consented, either im- 
pliedly or otherwise, to the gratuitous use of his invention (Talbert v. 
United States, 25 Ct. Cl. 141, 156) ; such insistence is contradictory 
alike of Wareham's conduct and the contract itself (McAleer v. United 
States, supra, 150 U. S. 424, 432, 14 Sup. Ct. 160, 37 L. Ed. 1130). 
Ever since McClurg v. Kingsland (1843) 1 How. (42 U. S.) 202, 11 L. 
Ed. 102, the rule has prevailed that an implied Hcense such as is claim- 
ed hère under the customary name of a "shop right" is to be found- 
ed upon conduct of the inventor which gives rise to an estoppel in pais ; 
such cases must of necessity dépend at last upon the intention of the 
parties ; and such intention is of course to be ascertained in every case 
according to the particular facts and cireumstances involved. Gill v. 
United States, 160 U. S. 426, 430, 16 Sup. Ct. 322, 40 L. Ed. 480; 
Withington-Cooley Manufg. Co. v. Kinney, 68 Fed. 500, 506, 15 C. 
C. A. 531 (C. C. A. 6); Blauvelt v. Interior Conduit & Insulation Co., 
80 Fed. 906, 908, 26 C. C. A. 243 (C. C. A. 2) ; Barber v. National Car- 
bon Co., 129 Fed. 370, 374, 64 C. C. A. 40, 5 L. R. A. (N. S.) 1154 
(C. C. A. 6). Thèse cases are but illustrative of many décisions, and 
it is not to be doubted that they state the settled rule. 

The difïîculty wiih the défense made in the instant case is 
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that it f ails to show the élément of consent on the part of the employé 
(Wareham) which is the distinguishing feature of ail décisions holding 
the employé to be estopped; and hence the citations relied on by the 
learned counsel are not applicable. It is scarcely necessary to add that 
estoppel cannot be based upon the fact (already discussed in another 
connection) that the company bore the expense of reducing Wareham's 
invention to practice, since this, as well as Wareham's disclosure of his 
invention to the company, was in pursuance of a proved understanding 
that tlie rights of the parties should be fixed by a subséquent written 
contract ; it might be conceded that in the absence of this distinct con- 
dition the company would hâve been entitled to an implied license, a 
shop right, and that a contract like the one executed should hâve been 
treated as a temporary expédient, as indeed défendant claims the prés- 
ent one should be, though in view of the évidence it is apparent that 
such a question cannot arise hère. Nor is the fact important that 
Wareham, while engaged on the road in his capacity as a commission 
salesagent, overran to some extent the period fixed by the contract. At 
most this was the resuit only of mutual sufferance ; the acts of the par- 
ties in that period were in observance of the contract, and it is not 
shown that the company was either misled or prejudiced by the over- 
time. 

One of the assignments is to the effect that the court erred in failing 
to consider defendant's testimony "as in the nature of a plea in bar un- 
der the old equity rules," and in stating in the opinion that défendant 
would not be permitted thereafter to raise "the question of validity and 
infringement * * * of the patent in suit, which was expressly 
abstained from by défendant at the hearing." Although in pursuance 
of equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) défendant present- 
ed this défense by answer, it is not shown that any effort was madein 
accordance with the same rule to hâve this portion of the answer sepa- 
rately heard and disposed of before trial of the principal case. It 
would seem that the case was brought to trial upon ail the" issues. 
Plaintifif opened his case at the trial in the usual way, and, in view of 
the preliminary proofs, we think sufficiently to entitle him to relief. 
Défendant met the case so made by endeavoring to establish its claimed 
shop right, and it certainly had a fuU hearing upon this feature of the 
answer. It voluntarily ref rained from ofifering évidence in support of 
the portions of its answer and amendment tliereto alleging invalidity of 
the patent, though, as already pointed out, admission of infringement 
distinctly appeared. 

We therefore see no sufficient reason for disturbing the decree sim- 
ply because of an expression contained in the opinion that défendant 
would be denied a trial upon its other défense. The court perhaps had 
in mind the question whether défendant could split the case into as 
rnany parts as there were défenses, and try each of them separately, 
not only in the court of first instance, but through the appdlate courts ; 
but, whatever may hâve led to the expression to which the assignment 
of error relates, it seems certain that no application had been made to 
présent évidence under the défense of invalidity, and hence we caimot 
rightfully pass upon the question. 

The decree must be affirmed. 
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VACUUM CLEANER CO. v. BISSRLI. OARPBT SWEEPER CO. 

(District Court, S. D. New York. March 30, 1917.) 

Patents <S=332S— Infrinqement — Vacuum Cleaneu. 

The Kenney patent, No. 847,947, clairo! 4, for a vacuum cleaner, "com- 
prising a suction chamber provided with a narrow Inlet slot, the slot be- 
ing bounded and defined by lips which lie in the contact ssrface of the 
cleaner." Jield infringed by a cleaner having a narrow inlet slot, the ends 
of which are 20/1000 and the middle section «s/ioo^ of an Inch above a 
plane hard surface, but whlch dépends for Its successful opération upon 
the vacuurn prlnciple of the Kenney invention. 

In Equity. Suit by the Vacuum Cleaner Company against the Bis- 
sell Carpet Sweeper Company. On final hearing. Decree for com- 
plainant. 

Charles Neave, William G. McKnight, and Frank C. Cole, ail of 
New York City, for plaintiff. 

Fred L,. Chappell, of Kalamazoo, Mich., and Drury W. Cooper, of 
New York City, for défendant. 

MAYER, District Judge. The validity of the patent is not at- 
tacked, and, indeed, cannot be, in view of the récent décision of the 
Circuit Court of Appeals for the Second Circuit in Vacuum Cleaner 

Co. V. Innovation Electric Co., 239 Fed. 543, C. C. A. . The 

sole question is whether the two devices of défendant, known as 
"Bissell's Vacuum Sweeper" and "Bissell's Superba," infringe daim 
4; thèse devices being the same for the purposes concerned in this 
suit. 

Claim 4 reads as follows: 

"4. A cleaner eomprising a suction chamber, provided wlth a narrow Inlet 
slot, the slot being bounded and delined by lips vphlch lie in the contact surface 
of the cleaner, with the outward mouth of the slot lying in the plane of this 
contact surface, substantlally as described." 

This claim, which was discussed in Vacuum Cleaner Co. v. Amer- 
ican Rotary Valve Co. (D. C.) 227 Fed. 998, and Vacuum Cleaner Co. 
V. Innovation Electric Co. (D. C.) 234 Fed. 942, affirmed 239 Fed. 543, 

C. C. A. , relates solely to the cleaning tool. Defendant's tool 

is mounted on a box provided with two sets of wheels ; the rear wheels 
being utilized to operate bellows inside the box, while the forward 
wheels are mounted on springs. The cleaning tool, which is carried 
at the forward end of the box, consists of a curved sheet of métal in 
the médian line of which is eut a narrow slot extending nearly ail the 
way across from one end of the tool to the other. The testimony is 
that the instructions at defendant's factory are to adjust this cleaning 
tool or nozzle, so that the ends of the slot are ^"/looo of an inch above 
a plane hard surface, and the middle section thereof are *Viooo of au 
inch above such surface. There is no reason to doubt that the manu- 
facture of defendant's device has been undertaken and completed in 
this way with a view of escaping claim 4 of the Kenney patent, and of 

<S=3For otlier cases see same topic & KEY-NL'MBBR In ail Key-Numbered Dlgesta & Indexes 
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following, according to defendant's contention, the teachings of the 
art prjor to Kenney. 

Défendant, for many years, has had and continues to hâve a very 
successful business in the manufacture and sale of a hand-operated 
carpet sweeper. In response, however, to extensive and persistent 
demands from customers, défendant in December, 1913, undertook 
the manufacture of its alleged infringing devices, and thereafter be- 
gan the development in its factory of thèse devices, until in Novem- 
ber or December, 1914, it placed them on the market. S'ee Domestic 

Vacuum Cleaner Co. v. Bissell Carpet Sweeper Co., 242 Fed. , de- 

cided March 20, 1917. The exceedingly slight distance which is rep- 
resented by either '"/looo or *Yiooo of an inch can best be appreciated 
by observing the marking on an ordinary foot rule, and the resuit is 
that one's first impression is that the raising of the slot above a plane 
hard surface to this trifling extent is merely a colorable expédient for 
the avoidance of obvious infringement. In view, however, of the elab- 
orate experiments testified to by defendant's expert, and the démon- 
strations before the court, as well as the careful analysis of the prior 
art, it soon became évident that the défendant had enter ed upon the 
manufacture of its devices with the conviction, or at least the hope, 
that Kenney's claim 4 had been honestly and actually avoided, and 
the case is therefore worthy of careful considération. . 

The history of previous litigations in this district shows that Ken- 
ney's patent took its first commercial form in large installations of the 
character considered and described in the American Rotary Valve 
Case,, where there was a high vacuum produced by a positive displace- 
ment pump; next came the hand electrically operated devices, abun- 
dantly illustrated in the Innovation Case, where a lower vacuum was 
produced by a rotary fan ; and finally the small compact pneumatic 
type of carpet sweeper, with much lower vacuum, exemplified in the 
three cases recently tried in this court, viz. National Sweeper Co. v. 
Bissell Carpet Sweeper Co., 242 Fed. 947, M. S. Wright Co. v. Bissell 
Carpet Sweeper Co., 242 Fed. 950, and Domestic Vacuum Cleaner Co. 
v. Bissell Carpet Sweeper Ce, 242 Fed. 943. Défendant, therefore, 
was confronted with the problem of manufacturing and marketing a 
device, efficient for its purposes, which would meet this popular re- 
quirement for the "vacuum" idea ; and the appréciation of that require- 
ment is well evidenced by defendant's advertisements, in which it 
refers to its "hand vacuum cleaners," which draw "ail the dirt and 
dust which hâve been ground into rugs and carpets into an air-tight 
dust bag," and remove "every particle of dust and grit," and efifect "a 
thorough rénovation." 

Notwithstanding the vigorous défense industriously prepared, the 
case really cornes down to a single point, because the other controverted 
questions are either readily disposed of or hâve been settled by dé- 
cisions in this circuit and district after sharp contest and searching and 
detailed considération. It may very well be that a phrase hère and 
there in previous opinions may be made the subject for elaborate dis- 
cussion ; but, in order to détermine what is decided, it is always neces- 
sary to ascertain what the vital points of the controversy were, and, 
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with that guide in mind, it seems quite clear that the follo-wing prop- 
ositions are the established law in this circuit in respect of the Kenney 
patent, and more especially of claim 4 hère in controversy : 

1. Plaintiff "is entitled to hâve a broad interprétation given to the 
claims o£ the patent." See opinion in the Innovation Case. See Amer- 
ican Rotary Valve Co. Case (D. C.) 234 Fed. at page 943. 

2. Claim 4 does not specify nor require that there shall be "pro- 
jecting" lips. This point, vv^hile not discussed in the opinion in the 
Rotary Valve Case, was, however, so strongly urged in the Innovation 
Case that it was referred to in the opinion reported in 234 Fed. at page 
945, and is carefully dealt Vi^ith from a somewhat différent point of 
viewr in the opinion of the Circuit Court of Appeals. 

3. While the meaning of "narrow" inlet slot was and may be an 
important point of controversy in a case like the Innovation Case, there 
cannot conceivably be any construction of claim 4 of the patent which 
could transform an obviously "narrow" slot, such as is found in de- 
fendant's device, into something which was not a "narrow" slot. In 
this connection the much-discussed disclaimer of claim 2 may be brief- 
ly referred to. 

With the word "narrow" omitted from that claim, it was quite clear 
that the prior art was not escaped. The expression "unobstructed 
elongated slot" might readily comprehend several patents of the prior 
art, and more especially Cummings and C. J. Harvey. This seemed 
so clear that it was called to the attention of counsel from the bench 
and the point was thereupon practically conceded. To hâve held this 
claim valid would hâve precluded the use of a device such, for instance, 
as that of Cummings, if anybody were foolish enough at this time to 
try to give Cummings commercial embodiment. 

From the f oregoing it will be seen that the single point now requir- 
ing discussion is whether the slot of défendant is capable of contact 
or sealing with the surface to be cleaned in the sensé of claim 4, con- 
strued, as it must be, in the light of its context ; for defendant's de- 
vice, in any event, comprises (a) a suction chamber, (b) provided with 
a narrow inlet slot, (c) the slot being bounded and defined by lips 
which lie in the surface of the cleaner, with the outward mouth of the 
slot lying in the plane of this surface. 

We may at once put out of view models such as those of McGaffey 
and Hall, because the forward lip is well above the surface, and the 
theory of thèse devices negatived contact, and was in direct contradic- 
tion to Kenney's teaching. The Howard and Taite patent, with its 
arc-like shape, likewise clearly negatived contact. In the American 
Rotary Valve Case there was some dispute as to the correctness of 
plaintiff's model of Howard and Taite, but the conclusion there ar- 
rived at has now been fully confirmed. The view of the court in that 
case (227 Fed. at page lÔOl) need be repeated only to call attention 
again to the statement in the spécification that the "inlet" is moved 
"over and near to the surface. * * * " Without desiring to treat 
slightingly the earnest argument in respect of the C. J. Harvey patent, 
I think a reading of the patent and a mère inspection of the model in 
évidence will demonstrate that it taught nothing whatever, and, in any 
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event, dïd not teach the desirability of a sealing contact. In the pre- 
vious cases the various patents cited were examined, but some were 
of such small conséquence that they were not mentioned in tlie opin- 
ions ; for it is neither practicable nor désirable that every patent re- 
ferred to in a litigation should be discussed or mentioned. So, in this 
case, référence is made only to those patents or models which seem 
either to be worthy of discussion or upon which counsel hâve laid spé- 
cial emphasis. 

Thus, finally, we are brought to the considération of the C. J. Harvey 
patent. It is said that this patent latterly bas had some commercial 
exemplification in devices used for cleaning small areas, such as the 
floors of Pullman cars and stairs and passageways. What has been 
donc to make the C. J. Harvey device practicable does not appear, nor 
is it relevant to this controversy. The question, of course, is what C. 
J. Harvey had disclosed to the world when Kenney filed his applica- 
tion in the Patent Office. As an entirety, the C. J. Harvey device, as 
illustrated in the patent and by the model in évidence, is hopeless and 
impracticable. I doubt whether anybody but a Sandow could operate 
it continuously for 10 minutes. The question is, then, whether the 
C. J. Harvey nozzle is the lineal ancestor of defendant's nozzle. If 
we turn from the model to the patent, we find the answer. In the 
spécification C. J. Harvey states. 

'1 actuate a pump by the actions of applying and removliig the apparatus 
to and from the articles to be dusted, and I mowit the nozzle or duster on 
the movable part of the pump, whleh may be single or double aetinj,', 
while the stationary part of the pump serves as a handle, or has a Uandle 
lixed to it." 

The two claims of the patent carry out this idea, and the drawings 
and the model show the two rollers on each end of the nozzle adjacent 
to the slot. In other words, what Harvey taught was the élévation by 
means of rollers of a nozzle above the surface to be cleaned. This is 
but another way of saying that he wanted to make quite certain that 
the nozzle would not contact with the surface to be cleaned, and that 
he described means which would clearly prevent contact of the nozzle 
with the surface. He did not point out that the slot should be nar- 
row, although, if that had been his conception, it could readily hâve 
been reduced to simple language. In other words, his theory was the 
direct opposite to that entertained by Kenney, and this was recognized 
in the American Rotary Valve Case, 227 Fed, at page 1002. 

Of course, as has been said many times, the later art can be readily 
availed of by ingenious men to reduce the imperfections of the prior 
art to a greater or less extent, and this is illustrated by the C. J. 
Harvey model in évidence, where the slot is made very narrow, and 
the rollers only very slightly below the level of the slot, and yet I 
am satisfied, in view of the then state of tlie art and the direction to- 
wards which inventors' minds were tending, that nobody on July 30, 
1900, the date of the C. J. Harvey application, would hâve thought 
of making the model in évidence to exemplify the Harvey patent; 
but, be that as it may, défendant, in any case, does not construct its 
devices in accordance with this C. J, Harvey model. 
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From the foregoing it appears that there is nothing in the piior art 
which can justify the nozzle structure of défendant as against claim 
4 o£ the Kenney patent, if, in point of fact, defendant's device con- 
tacts with the surface to be cleaned, and if it be assumed that infringe- 
ment can be found, notwithstanding that the vacuum attained by de- 
fendant's device when in opération is very low and inefScient as com- 
pared with the best exempUfication of Kenney. 

There is no doubt that Kenney had in mind a very effective device, 
calculated to extract dirt from beneath the surface, and inter alia to 
force air to penetrate the fabric at the suction nozzle. The history of 
the art may readily lead to the conclusion that Kenney's attention was 
especially turned to the use of his system and apparatus in large instal- 
lations. It is, however, the settled and beneficent principle of the pat- 
ent law that a patentée is entitled to ail the results which may flow 
from his invention, even though lie has not possessed the prophétie 
vision to forecast ail the uses to which it may be put. Indeed, the 
fact that an invention is used in a larger field and in more diversified 
directions than the inventor himself contemplated is a high tribute to 
the character of the invention. Keen-minded men, alive to commer- 
cial possibiHties, saw how this invention could be utilized for elec- 
trically operated devices in the household or the office suite. Equally 
keen-minded men saw encouraging commercial prospects for the man- 
ufacture and exploitation of small hand-operated devices with smaller 
motive power, where the amount of the vacuum would dépend to some 
extent upon the power of a human being's arm. Kenney, by accident 
or design, was fortunate enough to frarae a claim which had to do 
solely with the cleaning tool, and the claim must be construed as hav- 
ing been framed in contemplation of the possibility that some one 
thereafter might be able to devise an instrumentality which would 
avoid claims 1, 2, and 3, and yet employ an operative cleaning tool, 
which would not stick, but would so contact as to localize at a narrow 
slot such vacuum as might be created — and this is what sealing contact 
means. No device in the prior art is more instructive as to the diffi- 
culty of the problem than that of Cummings ; for when the Cummings 
hood was in contact it stuck, and would not work, and when it was 
not in contact it was capable only of taking up shavings and surface 
litter. Therefore Kenney was dealing with a problem which con- 
cerned, not merely the création of a vacuum theoretically, but the pi'o- 
duction of an operative tool. The gist of the invention is stated in 
the opinion of the Circuit Court of Appeals, as f ollows : 

"It was demonstrated at the trial that a vacuum properly localized at a 
narrow slot results in the most complète élimination of dlrt and dust. The 
narrower the slot, the more completely this is done. The defendant's devices, 
having wider slots than the complainant's, do not remove dirt which is seated 
deeply in the fabric as well as do complainant's cleaners. Nevertheless they 
operate in the same way. In view of the state of the art at the tlme Kenney 
applied for his patent, it can fairly be said that he taught it the value of a 
narrow slot, which could be readily moved without sticking to the carpet, or 
causing abrasions of the carpet, and of a sealing contact. The defendant's 
devices ail do this. They can be prevented from sticking to the carpet by 
decreasing the vacuum which complainant uses. This renders the device less 
efficient, but still efficient enough to remove considérable dirt. It opérâtes In 
exactly the same way as complainant's, only less well." 
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Just as, in the Innovation Case, it was not possible within the limits 
of an opinion to analyze the testimony and experiments of the ex- 
perts, so in this case it is enough to state that the resuit of the experi- 
ments satisfies me that defendant's device makes contact with the 
carpet more or less efficiently dépendent upon the man power exerted 
and the yielding or soft character of the carpet. In other words, tlie 
testimony and experiments demonstrated that there was contact where- 
by a low vacuum was localized at "a narrow slot." The slipping of 
a card under defendant's device when resting on a carpet is an elusive 
test, and the one experiment, unexpected and accidentai, which sup- 
ported the contention of plaintiff and its expert, in this regard, was 
that at Warren street, where the card could be sljpped under more 
easily in one direction of the carpet than in another. This illustrated 
the proposition, insisted upon by plaintiiï, that the ability to slip a card 
in between the lips of the tool and the carpet was not due to lack of 
contact, but to the dépression of the fibers of the carpet; the point 
being that the nap of the carpet is such that it naturally resists de- 
pression when force is exerted in one direction more than when ex- 
erted in the other direction. The static experiments of Prof. Reeve 
showed that defendant's nozzle contacted with the carpet; and the 
testimony of Mr. Allington was that "the cleaning effect is somewhat 
beneath the surface, but not very far below ; the strength of the vacuum 
is too weak to go very far below." 

Of course, it is very difficult indeed for plaintiff or défendant to 
prove beyond a reasonable doubt their respective contentions as to 
the actual working of the device when operated by human hands ; 
but the construction of the forward wheels, with their tendency to 
sink into the carpet, the vertical thrust, and the sélection of a height 
above the plane hard surface, almost infinitésimal, ail combine to ré- 
solve any doubt that might be entertained in respect of contact. In- 
deed, récurrence may be had to the well-worn inquiry : If contact were 
not necessary for an efficient device, why not raise the slot at a height 
suiïïciently above the carpet to leave no doubt in any one's mind that 
there could not be contact; or why not widen the slot to an extent 
where, in relation to the suction means and the power exerted, the 
action would clearly be on the air current theory, without the sugges- 
tion of a vacuum? The answer, of course, is that, if either of thèse 
structures and methods were adopted, defendant's device could not live 
commercially. It is fair to assume that at least part of the period 
between 1913 and November and December, 1914, was spent by de- 
fendant in endeavoring by experiment to ascertain how close to a 
plane hard surface the slot could go without infringing the claim of 
the Kenney patent hère in issue. 

In view of the breadth which the Circuit Court of Appeals has ac- 
corded to this patent and this claim, and of the fact that in that court 
and this it has been held that there is not a limiting requirement of a 
high vacuum, it follows that defendant's devices infringe, if in point 
of fact the lips of the slot contact with the surface and such vacuum 
as is created is the resuit of the adoption of the same construction and 
the same means as were employed by Kenney in the cleaning tool set 
forth in claim 4. As the structure is obviously the same, and on the 
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évidence the contact takes place in the same way, although, because 
of the nature of thèse hand sweeper devices, less efficiently, claim 
4 is infringed, and the plaintiff may hâve a decree accordingly, 

Settle decree on five days' notice. As défendant has been successful 
on one claim, the/e will be no costs. Owing to the responsibility of 
défendant, the injunction will be suspended on moderate terms, pro- 
vided the appeal, if any, shall be promptly taken and prosecuted. 



EOUSSO V. CITY TOWBL SUPPLT CO. 
(District Court, S. D. Californla, S. D. September 25, 1916.) No. 0-83. 

1. Patents ®=>328 — Vaxiditt and Infringement — Towel Cabinet. 

The Rousso patent, No. 1,157,046, for a- towel cabinet, was not antlci- 
pated by simUar devices in the art of paper and card files, but the 
patented device is suflBciently difCerentiated from them to show patentable 
invention, even conceding that to be an aualogous art. Clalms 1 to 6, 
inclusive, also held infringed. 

2. Patents <@=>22 — Infeingement — Substitution of Mechanicai Equiva- 

lents. 

The fact that, instead of a rod in a patented device, a chaln is used, 

does not avold infringement, where the ehain performs the same functlon 

as the rod, even though it affords an addltional advantage, which would 

entitle défendant to a patent. 

S. Patents <S=s2T(1) — Invention — Adaptation of Device to Analogous Abt. 

Changes made in adapting a device to use in a différent, but analogous, 
art, although slight in themselves, may be substantial, when they sub- 
Btantially change the method of opération; and the very fact that the 
needed change is slight may be one of the obstacles to its discovery. 

In Equity. Suit by Jacques Rousso against the City Towel Supply 
Company. On final hearing. Decree for complainant. 

Joshiia R. H. Potts, of Chicago, 111., and Frederick S. Lyon, of Los Angeles, 
Cal., for plaintiff. 
Ingall W. Bull, of Los Angeles, Cal., for défendant. 

CUSHMAN, District Judge. [1 ] Complainant has waîved his claim 
of infringement, save as to claims 1 to 6, inclusive, of his patent. No. 
1,157,046, for a towel cabinet. It is considered only necessary to quote 
two of thèse claims, the first and sixth, being the broadest and narrow- 
est of the claims alleged to be infringed: 

"1. In a device of the elass described, a towel support, and a retalnlng 
member extending upwardly from said support and then downwardly suffi- 
ciently to constitute a suitable guide for a towel whlle in use, substantially 
as described." 

"6. In a device of the class described, a towel support, and a retalnlng 
member extending upwardly from adjacent the outer edge of said support, 
then outwardly and downwardly sutflciently below said support, then Inclined 
rearwardly and downwardly under said support and then downwardly sub- 
stantially vertieally, to constitute a suitable guide for a towel while in use, 
substantially as described." 

Assuming that Cassell's English patent, No. 12,176, for an improve- 
ment in boxes for storing and delivering towels, is part of the prior art, 
although complainant contends that in the absence of évidence as to 
its utility it is not to be so considered, the unappropriated field in the 
art was doubtless greatly narrowed thereby. The Cassell patent had 
a towel support and a member extending downwardly therefrom', con- 
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stituting a guide for a towel while in use ; but a retaining member cx- 
tending upwardly f rom the towel support and then downwardly, as de- 
scribed in the daims and spécifications of the patent in suit, were new 
in the towel cabinet art. The important effect of this change in the 
shape of the retaining and guide member will be pointed out later. 

The only other, and the chief, question of importance in the case is 
the question of whether the patent in suit is not invalid by reason of 
similar devices in the art of paper and card files, which it is contended 
by the défendant is a part of an analogous art. Among thèse are the 
patent to Slaton for a file or bill book, No. 522,860 ; the Stable, for a 
temporary binder, No. 533,678; the Swank, for a bill file. No. 533,- 
972. Before the original examiner thèse clairas in the patent in suit 
were rejected upon référence to the foregoing and other patents, but up- 
on appeal to the board of examiners in chief the action of the original 
examiner was reversed and claims allowed. 

I do not consider the fact that paper towels were at the times in 
question a part of the towel art affects this question, as we are con- 
cerned with the towel cabinet art. Paper towels are neither retained in 
use, nor, af ter use, for future use. In order to détermine whether the 
bill file art is analogous to the towel cabinet art, it is not only necessary 
to take into considération the similarities and dififerences of the ma- 
teria] of towels, cards, and bills used in the towel cabinet and the bill 
file, and its effect upon the opération, but likewise the opération used 
and means for accomplishing it. In the bill file, the bill or card is of 
smooth stiff paper. Ordinarily, the towel is the opposite in both par- 
ticulars. The bills in the file are to be kept as rigidly and compactly 
as possible in position, for which purpose most of the files proven hâve 
contained two rods, wires, or retaining members, and, if not, with two 
wires containing another member to bring about the same resuit. In 
the opération in the case of the bill or card, the retaining member is 
made the section of an arc, instead of having the bills or cards either 
simply swing from an axis, as in the case of the leaves of a book, or 
placed upon a straight file, and this in order that there might be a 
break or joint in the retaining member wherein a bill or card could be 
removed or inserted without taking the other bills or cards from this 
member. 

There is no other intervening manipulation of the card or bill be- 
tween the positions of the cards or bills, resting upon their original pal- 
let, at one end of the file, or left lying or suspended at the other. There 
is, therefore, no necessity for f reedom of movement in the case of the 
bill or card, except sufficient to bring it along the wire to this break in 
the file member and remove it, and the only advantage from the length 
of the file is to allow of this opération. The necessity for this purpose 
liroits its extent. In the case of the towel cabinet this is not true. It 
is of considérable benefil? to hâve the dirty towels removed as far as 
possible from the clean towels, and it is necessary along the guide or 
retaining member to bring the towel in use to a convenient point for its 
manual and facial manipulation by the party using it. In the case 
of the bill or card file, the object is at ail times to keep the bills or cards 
in order; hence the advantage of having two guides. In the case of 
the towel cabinet, the opposite is true, as in its manual and facial ma- 
nipulation the greatest freedom possible, necessarily resulting in its 
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crumpling, îs of importance. The gooseneck form of the retaining 
member in the towel cabinet renders it necessary to remoye the towel 
by lifting against the force of gravity, itself preventing disorder among 
the towels, then bringing down and forward to the position of use. 

[2, 3] The fact that, in the infringing device, instead of a rod a chain 
is used in the downward course of this guide, does not substantially dif- 
ferentiate the two devices, as in this particular the chain is the équiva- 
lent of a rod. It may afford an additional advantage in giving a slight 
degree of additional freedom in the manipulation of the towel in use ; 
but, while that may be an advantage entitling the défendant to a patent, 
it is not such a substantial change over the guiding member of the pat- 
ent in suit as to avoid an infringement. If it were conceded that the 
bill file art and the towel cabinet art were analogous, yet the change in 
the device of the patent in suit over the bill file is sufficient to substan- 
tially dififerentiate the two. For this change is in a particular, effect- 
ing the use of the towel, which is the main purpose and object of the 
patent itself; the rétention of the clean towels in a convenient posi- 
tion, and the rétention of the soiled towels, being but mmor associated 
objects. Chang-es may be slight in themselves, but substantial, when 
they substantially aflfect the method of opération, as thèse changes cer- 
tainly do. With analogous arts, the one standing beside the other, 
the very fact that the needed change is slight may be one of the obsta- 
cles to its discovery. For this reason the fact that a change is re- 
quired becomes important and décisive. 

The patent is held valid, not anticipated, and claims 1 to 6 infringed 
by the défendant 



SCHOFIEI.D V. BAKER et al. 

(District Court, W. D. Washington, N. D. May 29, 1917.) 

No. 1-E. 

L CosTS ©=»203 — Mekobakda of Costs — Time fob E^ling — "Décision" — 
"Verdict." 

In View of Rem. & Bal. Code Wash. § 368, provldlng that on a trial by 
the court the finding of the court upoa the f acts shall be deemed a verdict, 
where an opinion filed by the court, directing a decree for plaintiff, was 
not a mère expression of views upon the question in controversy, but con- 
cluded the facts, it was a "décision," within a rule of court requiring the 
successful party to file a mémorandum of costs within iive days after 
rendltion of the verdict or notice of the décision of the court, as, under 
the rule, "décision" bears the same relation to nonjury cases as "verdict" 
to jury cases, and a "verdict" is a conclusion upon the facts, and in 
effeet a direction, for judgment, whlle a "décision" is an order for juag- 
ment, and détermines the judgment to be entered. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 768-771, 779.] 
2. Teial ©=>318 — "General Verdict." 

A "gênerai verdict" is one by which the jury pronounees at the same 
time on the fact and the law, elther in favor of the plaintlfE or the de- 
fendant. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §8 753, 754, 756.] 

Action by John W. Schofield, receiver, etc., against George W. Bak- 
er and others. On appeal from the clerk's disallowance of costs. Dé- 
cision of the clerk sustained. 
242 p.— 42 
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Bausman, Oldham & Goodale, of Seattle, Wash., for plaintiff. 
Grosseup & Morrow, of Tacoma, Wash., and Corwin S. Shank and H. C. Belt, 
both of Seattle, Wash., for défendants. 

NETERER, District Judge. On March 12, 1914, opinion directing 
dccree for plaintiff was filed in this cause. 212 Fed. 504. Decree was 
entered April Ist following. Plaintiff filed a cost bill, with notice of 
acceptance of service on April 6, 1914. Objections to cost bill were 
filed April 9, 1914. The clerk disallowed the taxation of ail costs other 
than the clerk's costs, on the ground that a mémorandum of costs was 
not served and filed within five days after.the rendition of the décision 
of the court, pursuant to rule 70. Appeal from the clerk's disallow- 
ance of costs is presented to the court. 

[1,2] Rule 70 provides that a party in whose favor a judgment is 
rendered, and who claims his costs shall within five days after renditiun 
of the verdict, or after notice of the décision of the court, file a mémo- 
randum of costs, and in case of failure to serve and file sùch mémo- 
randum' and notice ail costs other than clerk's costs shall be deemed 
waived. In this rule "décision" bears the same relation to a nonjury 
cause as does "verdict" to a jury cause. A gênerai verdict is one by 
which the jury pronounce at the same time on the fact and the law, 
either in favor of the plaintiff or the défendant. 4 Blackstone's Com- 
mentaries, 461. A verdict is a conclusion upon the facts, and in effect 
a direction for judgment. The findings of the court upon the facts 
in a nonjury case shall be deemed a verdict under the Washington stat- 
ute (Remington & Ballinger's Code, vol. 1. § 368). Willey v. Morrow, 
1 Wash. T. 478 ; Enos v. Wilcox, 3 Wash. 44, 28 Pac. 364. Verdict 
and décision bear the same relation to the respective cases. The déci- 
sion of a court is, among other things, an order for judgment. It ac- 
tually détermines the judgment to be entered. Garr, Scott & Co. v, 
Spaulding, 2 N. D. 414, 51 N. W. 867. _ 

The question at issue to be determined is whether the mémorandum 
filed merely expressed views upon the question in controversy, or 
whether it was a décision concluding upon the facts. In re Winslow 
Estate, 12 Mise. Rep. 254, 34 N. Y. Supp. 637; Kidd v. McCracken, 
105 Tex. 383, 150 S. W. 885. An examination of the mémorandum 
filed (212 Fed. 504, supra) is conclusive that the décision concludes the 
facts, and a decree is directed upon the facts accordingly. 

The décision of the clerk is sustained. 



LANDON V. PUBLIC UTILITIES COMMISSION OF STATE OF B:ANSAS 

et al. 

(District Court, D. Kansas, First Division. April 21, 1917.) No. 136-N. 

1. Courts <S=>493(2) — Suit by Rkceivee — Obdeb or State Couet. 

Where, at suit of receivers for a natural gas company appolnted by a 
State court, a fédéral court granted a prellmlnary Injunctioa, restralning 
the enforcement of rates flxed by the state Public Utilities Commission, It 
was appropriate for the state court t» make an order establlshing tem- 
porary rates to be charged by its receivers, and such order does not 
affiect the jurlsdlctlon or power of the fédéral court to proceed to final 
decree in the injunction suit. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. S 1347.1 
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2. Gas ®=14(1)— Eates — Suit by Receiver — Grounds for Dismissal. 

Various motions by défendants to dismlss such suit, made on final hear- 
ing, consldered, and on the facts held not well taken. 
[Ed. Note.— For other cases, see Gas, Cent. Dig. § 10.] 

3. Gas iS=s>14(1) — Natueal Gas Company — Régulation of Eates— Oonsti- 

TtrriONALITY. 

Evidence consldered, and held to establlsh that the rates to be charged 
by the Kansas Natural Gas Company, or its receiver, to consumers in tne 
State, as flxed by Laws Kan. 1911, c. 238, g 30, which were llmited to 
those In force on January 1, 1911, and also the flat rate of 28 cents per 
1,000 feet flxed by the Public Utilities Commission by order of December 
10, 1915, are both noncompensatory, unreasonably low, and confiscatory, 
and in violation of the Constitution of the United States. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. g 10.] 

4. Commerce <g=61(3) — "Interstate Commerce" — Transportation and Sale 

OF Natural Gas — State Régulation of Rates. 

Natural gas, procured by a company or its receiver in one state, and 
plped into and sold in another state, the greater part of Its cost to the 
company at the place of sale being the expense of transportation, is an 
article of "Interstate commerce," and does not lose that character because 
It is mixed in the pipes with a small quantlty of gas procured in the 
state in vphich it is sold. The company or receiver conductlug such 
business is engagea in Interstate commerce, and although the gas is dis- 
tributed to consumers through local companies, which recelve an agreed 
share of the proceeds, the enforcement by the state in which the sales are 
made of any law or régulation flxing the price to consumers, which sub- 
stantially burdens the business or renders it impossible to conduct it at a 
fair profit, is an undue interférence with Interstate commerce, in vio- 
lation of the commerce clause of the fédéral Constitution. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. gg 81-83, 89. 

For other définitions, see Words and Phrases, First and Second Séries. 
Interstate Commerce.] 

In Equity. Suit by John M. Landon, as receiver of the Kansas 
Natural Gas Company, against the Public Utilities Commission of the 
State of Kansas ; Joseph L,. Bristow, C. F. Foley, and John M. Kinkel, 
as the Public Utilities Commission of the state of Kansas; H. O. 
Caster, as attorney for the Public Utilities Commission of the state of 
Kansas ; S. M. Brewster, as Attorney General of the state of Kansas ; 
John T. Barker, as Attorney General of the state of Missouri; Wil- 
liam G. Busby, as counsel for the Public Service Commission of the 
state of Missouri; the Public Service Commission of the state of 
Missouri; John M. Atkinson, Edwin J. Bean, John Kenish, How- 
ard B. Shaw, and Eugène McQuillan, as the Pubhc Service Commis- 
sion of the state of Missouri ; John F. Overfield as receiver of the 
Kansas City Pipe Line Company; the Fidelity Title & Trust Com- 
pany, a corporation ; the Fidelity Trust Company, a corporation ; the 
Delaware Trust Company, a corporation; the Kansas City Pipe Eine 
Company, a corporption; George F. Sharritt, as receiver of the Kan- 
sas Natural Gas Company ; the Kansas Natural Gas Company ; the 
St. Joseph Gas Company; the Union Gas & Traction Company; the 
Atchison Railway, Eight & Power Company ; the Leavenworth ]l,ight, 
Heat & Power Company; the Tonganoxie Gas & Electric Company; 
the Citizens' Light, Heat & Power Company; E. G. Treleàven, re- 

(S=5>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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ceiver of the Consumers' Light, Heat & Power Company; the Kan- 
sas City Gas Company; the Wyandotte County Gas Company; tlie 
Olathe Gas Company; the Ottawa Gas & Electric Company; O. A. 
Evans & Ce; the Parsons Natural Gas Company; the Elk City Oil 
& Gas Company; the American Gas Company; the Home Eight, 
Heat & Power Company; the Cari Junction Gas Company; the Oro- 
noga Gas Company; the Joplin Gas Company; the Weir Gas Com- 
pany ; and the Cities of St. Joseph and Weston, Mo., of Atchison, Lea- 
venworth, Tonganoxie, Topeka, Lawrence, Baldwin, and Ottawa, Kan., 
of Kansas City, Mo., of Kansas City, Merriam, Shawnee, Eenexa, 
Olathe, Gardner, Edgerton, Wellsville, Princton, Scipio, Richmond, 
Welda, Colony, Bronson, Moran, and Ft. Scott, Kan., of Deerfield 
and Nevada, Mo., of Thayer, Parsons, Elk City, Independence, Coffey- 
ville, Iviberty, Altamont, Oswego, Columbus, Scammon, Weir City, 
Cherokee, Galena, and Pittsburg, Kan., and of Cari Junction, Oronogo, 
and Joplin, Mo. On final hearing. Decree for complainant. 

John H. Atwood, of Kansas City, Mo., Robert Stone, of Topeka, 
Kan., Chester I. Long, of Wichita, Kan., and George T. McDermott, of 
Topeka, Kan., for plaintifï. 

William G. Busby, of Carrollton, Mo., and Alex Z. Patterson and 
James D. Lindsay, both of Jefferson City, for défendants Public Serv- 
ice Commission of Missouri, its individual members, and John T. 
Barker, Attorney General of Missouri. 

H. O. Caster and Fred Jackson, both of Topeka, Kan., for défend- 
ants Public Utilities Commission of Kansas, its individual members, 
and S. M. Brewster, Attorney General of Kansas. 

J. W. Dana and C. E. Small, both of Kansas City, Mo., for défend- 
ants Kansas City Gas Co. and Wyandotte County Gas Co. 

J. A. Harzfeld and A. F. Evans, both of Kansas City, Mo., for de- 
fendant Kansas City, Mo. 

William E. Stringfellow, of St. Joseph, Mo., for défendant St. 
Joseph Gas Co. 

T. F. Doran, of Topeka, Kan., for défendants Consumers' Light, 
Heat & Power Co. and its receiver. 

Charles A. Loomis, of Kansas City, Mo., for défendants Ottawa Gas 
& Electric Co. and other distributing companies. 

C. L. Faust, of St. Joseph, Mo., for défendant city of St. Joseph, Mo. 

Charles Blood Smith, of Topeka, Kan., for défendant Fidelity Title 
& Trust Co. 

A. M. Baird, of Carterville, Mo., for défendant city of Orono- 
go, Mo. 

E. F. Cameron, of Joplin, Mo., for défendant city of Joplin, Mo. 

BOOTH, District Judge. This is a suit in equity, brought by John 
M. Landon as receiver of the Kansas Natural Gas Company against 
the Public Utilities Commission of the state of Kansas and numerous 
other défendants, praying for an in junction against said Commission 
to prevent the enforccment of an order, commonly known as the 28- 
cent rate order, madc by said Commission December 10, 1915, estab- 
lishing rates to be paid in numerous cities in Kansas for natural gas 
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furnished by the plaintiff ; also praying for varions other relief, partly 
against the above-named défendant, partly against other défendants. 
The appHcation for a preHminai-y injunction was heard before an en- 
larged court of three judges, pursuant to section 266 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1916, § 
1243]). A preliminary injunction was granted upon certain conditions. 
See 234 Fed. 152. The conditions were fulfilled. Thereafter the case 
was brought on for final hearing, évidence was introduced and sub- 
mission had upon the issue as to the 28-cent rate, and questions directly 
involved therein, and the issue as to interstate commerce; the other 
issues being expressly reserved for future hearing. 

A brief summary of the history of the Kansas Natural Gas Com- 
pany is necessary to a proper understanding of the présent case. The 
Company was organized under the laws of the state of Delaware in 
April, 1904, with a capital stock of $6,000,000. In July, 1905, it _ob- 
tained a license to do business in the state of Kansas. The principal 
business of the corporation was the production and sale of natural 
gas, but it was authorized under its charter to purchase the stock, 
business, and property of other corporations. Its first gas fields were 
located in the state of Kansas. Prior to 1912 the company had, by 
purchase and consolidation with other companies, largely increased 
its initial holdings. It had by means of various contracts undertaken 
to supply gas through distributing companies to more than 30 cities in 
the state of Kansas, as well as certain cities in the state of Missouri, 
including the cities of St. Joseph and Kansas City, Mo. Thèse con- 
tracts were of various types, but, generally speaking, covered a con- 
sidérable period of years, and provided for increases in the rates at 
certain fixed dates. They provided, further, for a division of the price 
paid by the consumers between the distributing company and the Kan- 
sas Natural Gas Company, generally on a basis of one-third to the 
distributing company and two-thirds to the Kansas Natural Gas Com- 
pany. 

For the purpose of completing its lines to Kansas City, Mo., the 
company had caused to be incorporated the Kansas City Pipe Line 
Company, and became owner of 50 per cent, of the stock of said 
company ; the other 50 per cent, being owned by the United Gas Im- 
provement Company. Shortly thereafter, in November, 1906, the 
Kansas City Pipe Line Company leased to the Kaw Gas Company (a 
subsidiary corporation of the Kansas Natural Gas Company) ail of 
its property for 99 years. In place of this lease a new lease was sub- 
stituted between the Kansas City Pipe Line Company and the Kansas 
Natural Gas Company in January, 1908. For the purpose of extend- 
ing its pipe lines into Oklahoma, the Kansas Natural Gas Company had 
caused the incorporation of the Marnett Mining Company, and through 
stock ownershîp controlled said last-named company. Two issues of 
bonds had been made by the Kansas Natural Gas Company, first mort- 
gage séries and second mortgage séries, and one by the Kansas City 
Pipe Line Company, and one by the Marnett Mining Company. The 
properties of the three mentioned companies were operated as a unit, 
and included a continuons pipe line, from the fields in Oklahoma to 
the two Kansas Citys, with other lines extending to various cities 
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in Kansas and Missouri. The company, during the year 1912, was 
supplying natural gas to approximately 150,000 households, and selling 
for Household and industrial uses upwards of 28,000,000,000 cubic 
feet of gas per annum. 

The Kansas Natural Gas Company had, however, in acquiring its 
propetties and extending its system, violated the anti-trust statute of 
the State of Kansas, and in January, 1912, suit was begun in the dis- 
trict court of Montgomerv county, Kan., by the Attorney General of 
the State of Kansas, against the Kansas Natural Gas Company, the 
, Independence Gas Company, and the Consolidated Gas, Oil & Manu- 
facturing Company. Amongst other relief prayed for was the ousting 
of the défendants from the exercise of certain corporate powers within 
the State and the appointment of receivers. The case was heard, and 
resulted, so far as the Kansas Natural Gas Company was concerned, 
not in a complète ouster, but in the appointment of receivers, one of 
them being the plaintifï in the présent suit ; the order being filed Feb- 
ruary 17, 1913. Said receivers were to — 

"manage the corporate property and business of the sald défendant until the 
perversion and abuses of privilèges by sald défendant are corrected, so as to 
protect the rlghts of ail parties, especially ail the gas consumers of the de- 
fendant company, and ail parties interested in the property of the Kansaa 
Natural Gas Company, whether as bondholders, trustées of bondholders, dis- 
trlbuters of gas, or otherwise." 

Meanwhile, in October, 1912, a suit (No. 1351, Equity) was com- 
menced in United States District Court for the District of Kansas by 
John ly. McKinney, a stockholder and a bondholder of the Kansas 
Natural Gas Company, alleging the insolvency of said company, and 
praying the appointment of receivers to take possession of and man- 
age its property and assets. On October 9, 1912, Eugène Mackey, 
Conway F. Holmes, and George F. Sharritt were appointed receivers. 
They immediately took possession of the property and began carrying 
on its business. On February 3, 1913, another suit (No. 1-N, Equity) 
was commenced in the United States District Court for the District 
of Kansas by the Fidelity Title & Trust Company, trustée under the 
first mortgage of the Kansas Natural Gas Company, to foreclose said 
mortgage, and on the same date the receivership theretofore existing 
in the McKinney suit was extended to the Trust Company suit, and 
the same persons were appointed receivers in the latter suit. 

Immediately after the appointment of the receivers in the state court, 
and acting under the suggestion of that court, the Attorney General of 
the State of Kansas and the receivers appeared in the fédéral court 
and urged the prior jurisdiction of the state court, and prayed the 
fédéral court for an order directing its receivers to turn the property 
of the Kansas Natural Gas Company over to the receivers appointed 
by the state court. Litigation followed, which finally resulted in ail of 
the property of the Kansas Natural Gas Company, whether located 
in the state of Kansas, Missouri or Okiahoma, being turned over by 
the fédéral court to the two receivers of the state court, for the pur- 
pose of managing the property and carrying out of the decree of the 
state court in the anti-trust suit above mentioned. The history of this 
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litigation may be formé in 206 Fed. 772, 209 Fed. 300, 126 C. C A. 
226, and 217 Fed. 187, 133 C. C. A. 181. In the last-mentioned case 
the court in its opinion said : 

"The court below (United States District Court for the District crf Kansas) 
has the right to retaia the foreclosure suit and awalt the progress and dis- 
position of the action in the state court, with power to make such orders and 
decrees as future exigencies may requlre." 

On January 9, 1915, the United States District Court for the Dis- 
trict of Kansas made an order appointing John M. Landon, the prés- 
ent plaintiff, ancillary receiver of the fédéral court for the properties 
located in Missouri and Oklahoma. At the présent time John M. 
Landon is the sole receiver of the state court, and is ancillary receiver 
of the fédéral court, and George F. Sharritt is receiver under the féd- 
éral court in the McKinney and Fidelity Trust Company suits; the 
other receivers having either died or resigned. 

By chapter 238 of the Laws of 1911 of the state of Kansas there 
was established the Public Utilities Commission for the state of Kan- 
sas, vested with control over the public utilities and common carriers 
doing business in the state. Included under the term "public utility" 
were companies operating plants for the conveyance of oil and gas 
through pipe lines ; also the lessees and receivers thereof . By said 
act it was provided that the rates charged by public utilities should be 
published and filed with the Public Utilities Commission. It was fur- 
ther provided that said Commission, either upon complaint of par- 
ties or upon its own initiative should hâve power to investigate such 
rates, and fix and order substituted therefor other rates, if found 
necessary. It was further provided that, uniess the commission should 
otherwise order, it should be unlawf ul for any public utility to coUect 
a greater rate than that fîxed on the lowest schedule of rates for the 
same service on the Ist of January, 1911. The fédéral court, shortly 
after the appointment of its receivers in 1912, established a schedule 
of rates to be charged by the receivers ; but this schedule was shortly 
thereafter suspend ed by the same court. 

In January, 1913, application by the Attorney General of Kansas 
was made to the Public Utilities Commission to cause an investigation 
to be made and to fix rates to be charged by the receivers of the 
Kansas Natural Gas Company. The receivers and numerous distribut- 
ing companies appeared and asked for changes in the then existing 
rates. In July, 1913, the Commission made its order denying any in- 
crease in rates, and approving and confirming the rates then in effect. 
Upon a further hearing in July, 1913, the Commission directed the re- 
ceivers to make certain extensions of the pipe lines into the Okla- 
homa field, and thereupon the receivers applied to the fédéral court 
for directions as to their duties in respect to this order. Upon a hear- 
ing the receivers were directed not to comply with the order of the 
Commission. See 219 Fed. 614. This application and order, it will 
be noticed, were made prior to the time when the fédéral court turned 
over to the receivers of the state court ail of the property of the 
Kansas Natural Gas Company. This was not completely eiïected until 
September, 1914. 
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In December, 1914, various of the parties before the court in tlife 
district court of Montgomery county, in the suit brought by the state 
of Kansas (No. 13476), after considération and investigation, entered 
into an agreement, known as the "creditors' agreement," covering cer- 
tain phases of the financial management of the property of the Kan- 
sas Natural Gas Company, while the same should be in the hands of 
receivers and under the control of the state district court. This cred- 
itors' agreement took the form of a stipulation filed in the state 
district court in case No. 13476. It provided among other things, for 
the scaling down of the outstanding stock of the Kansas Natural Gas 
Company from $12,000,000 to $6,000,000. It also provided for the 
scaling down of certain of the issues of bonds above mentioned. It 
recited that the opinion of experts, after investigation, was that tlie 
life of the gas iield would be six years. It therefore provided for 
the payment of the several bond issues during such period. It pro- 
vided payment eut of earnings for extensions which would be neces- 
sary during such period, if the property should be operated at compen- 
satory rates. It provided that application might be made, with the con- 
sent of the state court, to the Public Utilities Commission or other 
public authority, when deemed advisable by the state court. It provid- 
ed that creditors and lienholders should defer their rights of foreclo- 
sure or assertion of liens during the above-mentioned period, pro- 
vided the agreement was being carried out, subject, however, to the 
order of the court. This agreement was consented to by the Kansas 
Natural Gas Company and its auxiliary companies, by the receivers, 
by the great majority of the bondholders of the several companies, and 
by the state of Kansas, through its Attorney General. 

In April and May, 1915, the receivers, by direction of the district 
court of Montgomery county, filed a pétition with the Public Utilities 
Commission, requesting the Commission to establish a schedule of joint 
rates for the distribution and sale of gas by the complainants and the 
respondents distributing companies, The schedule proposed by the 
receivers represented a decided advance in rates from the 25-cent rate 
then in force, and ranged 20, 25, 30, 35, 37, 40 and 45 cents, accord- 
ing to the location of the cities served; distance being one of the 
éléments recognized. A large amount of testimony was taken, and the 
Commission filed findings July 16, 1915, to the effect that the rate ought 
to be raised in ail markets where the price was 25 cents per 1,000 cubic 
feet to the flat rate of 28 cents. Included in the évidence before the 
Commission at that time was the creditors' agreement, and the find- 
ings of the Commission were based, to some extent, at least, upon the 
estimâtes and figures found in the creditors' agreement. No order 
was, however, made by the Commission at this time, and the reason giv- 
en is stated by the Commission itself as follows : 

"It developed upon the hearing that more than half the natural gas sup- 
pUed and marketed by complainants Is sold In the state of Missouri. It is 
conveyed, by means of pipe lines passlng through Kansas, to Joplin, Kansas 
City, St. Joseph, and other citles in our sister state. It would be manifestly 
unfair to permit complainants to advance the priée of gas to their Kansas 
patrons, unless a corrésponding increase were made to consumera in Missouri. 
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It is conceded that an advance in Kansas, wlthout a similar one in Missouri, 
would be unavailing for the purposes coriteinplated by complainants, and they 
do not désire any advance in Kansas, except as it may be simultaneous with 
a correspondiug one in Missouri. The Commission, tberefore, awaita the 
pleasure and action of the rate-rogulatlng body or bodles of Missouri having 
.lurlsdlction of the sub.ieet-matter ; and if in that state proper and necessary 
orders be Issued, establlshing a schedule of rates as herein outlined, an order, 
effective, if possible, simultaneously, will be issued by thls Commission iu 
accordance with the vlews herein expressed." 

Shortly after this décision, the receivers filed in the district court of 
Montgomery county an appUcation for an injunction restraining the 
Public Utilities Commission from putting into effect the joint rate 
proposed in their findings of July 16, 1915. Service having been at- 
tempted to be made upon the Commission and the members thereof, 
spécial appearance was made on their behalf, and a motion made to 
quash the summons and the service thereof. Said motion being over- 
ruled, a demurrer was interposed by the Commission, also challenging 
the jurisdiction of the state district court. The demurrer was over- 
ruled, and the Utilities Commission elected to stand upon its demurrer. 
Thereupon testimony was introduced on behalf of the receivers, and 
on the 27th of August, 1915, the state district court entered its findings 
to the efïect that the 28-cent rate was unreasonably low, and not suffi- 
cient to carry out the requirements of the creditors' agreement, and 
authorized a 30-cent rate to be temporarily established. The court 
also expressed the opinion that the receivers were engaged in inter- 
state commerce, and f urthermore entered an order enjoining the Public 
Utilities Commission from putting into efïect the rates proposed by it 
in its findings of July 16, 1915. An appeal to the state Suprême Court 
was taken by the Utilities Commission from the order overruling the 
demurrer above mentioned. Meanwhile, on August 17, 1915, the 
Public Utilities Commission filed in the state Suprême Court an ap- 
plication for an alternative writ of mandamus against the judge of 
the district court of Montgomery county and the receivers of the Kan- 
sas Natural Gas Company, praying that said judge be directed to 
vacate and set aside the order making the Public Utilities Commission 
a party défendant to the injunction suit, also to set aside the temporary 
restraining order, also to dismiss the suit itself, and also that the re- 
ceivers be compelled to perform their légal and public duty in re- 
spect to service. 

An answer was interposed by the receivers in the mandamus pro- 
ceedings. Thèse two matters, the appeal of the Public Utilities Com- 
mission from the order of tlie state district court overruling their 
demurrer, and the mandamus proceedings brought by the Public Util- 
ities Commission in the Suprême Court, were heard together in that 
court. State v. Flannelly, 152 Pac. 22. On October 4, 1915, the order 
of the district court overruling the demurrer was reversed; the Su- 
prême Court holding that no jurisdiction had been obtained over the 
Commission. The writ of mandamus was denied ; the court holding 
that, inasmuch as the Commission had made no order, a writ of man- 
damus could not properly issue. The court concluded its opinion as 
foUows: 
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"The demurrer of the Public Utilities Commission to the recelvers' pétition Is 
sustained, and the Injunction against the Commission Is set aslde. No writ 
of mandamus wIU issue at this tlme. The action In thls court Is dlsmlssed as 
to Hon. Thomas J. Flannelly, but Is retalned as to the défendants John M. 
Landon and E. S. Lltchfleld for such orders and judgments as may be here- 
after made." 

October 7, 1915, the receivers filed with the Public Utilities Commis- 
sion a pétition for rehearing. Further testimony was introduced and 
the entire matter was considered de novo. December 10, 1915, the 
Commission filed its findings and order, again finding that 28 cents, 
with certain exceptions, was a sufficient rate, and authorizing such a 
schedule to be filed. December 28, 1915, the receivers filed the author- 
ized schedule, which was approved on the same day, and thereaf ter, on 
December 29, 1915, the receivers, by direction of the district court of 
Montgomery county, filed the bill of complaint in this court in the prés- 
ent suit, said suit being designated "136-N, Exjuity." 

On the 3d day of January, 1916, the Public Utilities Commission 
presented an application in the mandamus proceeding above referred 
to, asking the state Suprême Court for an injunction restraining the 
receivers from prosecuting the présent suit in the fédéral court. On 
January 7, 1916, the receivers filed a pétition for removal of the 
mandamus proceedings from the state Suprême Court to the fédéral 
court. On the 3d day of January, 1916, the Public Utilities Commis- 
sion also filed a supplemental pétition in the mandamus proceedings, 
again asking that the receivers be compelled to perform their officiai 
duties and furnish their customers efficient and sufficient service. On 
January 16, 1916, the state Suprême Court filed a décision denying 
the pétition of the receivers for removal, denying the pétition of the 
Public Utilities Commission for an injunction, and dismissing the 
mandamus proceedings. 

The bill of complaint in the présent suit, 136-N, allèges that it is 
dépendent upon and ancillary to the suits above mentioned pending 
in this court — the McKinney suit, No. 1351, and the Trust Company 
suit. No. 1-N, Equity. At the hearing upon the application for a 
preliminary injunction before the enlarged court, the jurisdiction of 
the court was challenged by the Public Utilities Commission, as 
well as by other défendants, upon various grounds, set forth at length, 
either in their answers or in separate motion papers. The court held 
that it had jurisdiction. Its opinion upon that question is found m 
234 Fed. 152, 154. Upon the final hearing the jurisdiction of the court 
has again been challenged, largely upon the same grounds. So far as 
the grounds are the same, I do not deem it necessary to make any 
statement, except the référence to the prior décision already men- 
tioned. 

[ 1 ] But motions to dismiss on the part of the Public Utilities Com- 
mission hâve also been made from time to time, during the final hear- 
ing and upon the final argument, on further grounds, some of them 
arising since the hearing on the application for the preliminary injunc- 
tion. Among them are the following : 

"That subséquent to the order granting the preliminary Injunction an order 
has been made by the state district court having eontrol of the recelvers, In- 
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structlng the receivers as to the rates to he chargea by them ; that thls order 
changes the basls of the rate-making, and so affeets the présent suit as to 
render it impractieable, i£ not imi)ossible, for the court to proceed to a décision 
as to the character of the 28-cent rate." 

As has been already intimated upon the hearing, it is my opinion, 
that the order of the state district court in question was not of the 
character attributed to it by counsel for the Commission. It was an or- 
der fixing rates to be charged by the receivers temporarily. By the 
preliminary injunction the rates fixed by the Commission were en- 
joined, and the rates fixed by the statute of 1911, being the ones in 
force upon January Ist of that year, were also enjoined. It there- 
fore became necessary for new rates to be temporarily fixed, so that 
the receivers might continue to carry on business. U.pon application 
by the receiver the court made the order above mentioned. That this 
course of procédure, suspending the alleged confiscatory rate during 
the period of investigation and fixing temporary new rates, is proper, 
see Love v. Railway Company, 185 Fed. 321, 107 C. C. A. 403; Tél- 
éphone Company v. UtiHties Commission, 97 Kan. 136, 154 Pac. 
262. 

[2] A further ground for dismissal is that, subséquent to the grant- 
ing of the preliminary injunction, the control of the stock and bonds of 
the Kansas Natural Gas Company changed hands, and that the new 
owners entered into certain agreements with the Utilities Commis- 
sion, amongst others, that the suit in the state district court in which 
receivers had been appointed should be dismissed, and also that the 
présent suit in this court should be dismissed. It appeared, however, 
upon the argument, that the new owners of the stock and bonds of 
the Kansas Natural were not parties to the présent suit, nor had ap- 
plication been made by them to be made parties, nor was application 
made by the Utilities Commission that said owners should be made 
parties. It further appeared that there was a dispute as to what 
agreements had in fact been entered into between the new owners and 
the Utilities Commission. It appeared, further, that no order of dis- 
missal had been entered by the state district court. Thèse facts were 
deemed sufficient for denying the motion to dismiss the présent suit 
in this court. 

Still another ground urged for dismissal was that the évidence 
showed that the relief really sought by the receivers was not judicial, 
but administrative, and that they were seeking to be relieved from 
carrying out their obligations in respect to the character of the service 
to be rendered, fixed by certain franchise contracts, and that no relief 
should be granted in equity until the obligations under the franchise 
contracts were completely fulfilled. In référence to this contention 
it is to be observed that the extent of the obligations under the fran- 
chise contracts referred to is far from clear, and has not been judi- 
cially determined; in fact, a judicial détermination thereof has been 
by some of the parties interested studiously avoided, and the Util- 
ities Commission itself has made no order defining the extent of those 
obligations. Furthermore, in my judgment, the extent of the service 
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actually rendered by plaintiiï is of so large and substantial a charac- 
ter that the failure in some degree to render full and adéquate service, 
especially since this has not been definitely ascertained, ought not, 
under the peculiar circumstances of the présent case, to debar the 
•plaintiff from seeking a détermination as to whether the 28-cent rate 
is confiscatory. To this may be added that it is claimed by the Util- 
ities Commission that never since 1911 has the Kansas Natural Gas 
Company or its receivers rendered full and adéquate service. Nev- 
ertheless this has not prevented the fixing of rates by the Commis- 
sion for such service as has been rendered. 

A further ground for dismissal is that the creditors' agreement, 
above referred to, really provided for an arbitration as to rates by the 
Utilities Commission, and that this was binding and not subject to re- 
view. This contention, in my judgment, is hardly wortliy of serious 
considération. The most casual reading of the creditors' agreement 
vvill show that it is not open to such a construction. 

It is also urged on the part of the défendants that the bill should be 
dismissed for want of equity, because the plaintiffs hâve not charged 
for gaS in Montgomery county the rate which they were authorized 
to charge by the order of the Commission, and that the plaintiff can- 
not be heard to complain of a confiscatory rate so long as they are not 
charging as high a rate as they are authorized to charge. It is further 
claimed that the plaintiffs deceived the Suprême Court of Kansas, 
and led that court to believe that the rate fixed by the order of the 
Commission of December 10, 1915, had been put into force and ef- 
fect, when as a matter of fact this was not true, and that the state 
Suprême Court relinquished its jurisdiction of the mandamus case, 
being induced, by the déception practiced upon it by the plaintiffs. 
Counsel for défendant Commission claim that this state of affairs was 
called to the attention of the fédéral district court shortly after the 
présent suit was filed, and again at the hearing for the preliminary in- 
junction before the enlarged court, and still again upon the final 
hearing. If it be true that déception was practiced upon the state Su- 
prême Court, and if that court was led by means of a fraud to relin- 
quish its jurisdiction of the mandamus case, the proper place to make 
thèse facts known in the first instance would be in that court itself. 

Further, even after the présent suit had been begun in this court, 
the défendants might (at any time before final submission upon the 
hearing for the preliminary injunction) by proper procédure under 
section 266 of the Judicial Code hâve taken action in the state court 
by mandamus or otherwise, and this court, upon being advised of such 
action, wouldd hâve held the présent suit in abeyance; but no such 
course was pursued. Further, the record shows that the rates in ques- 
tion in Montgomery county were compétitive rates, and it does not 
appear that gas could hâve been sold in that territory by the receiver 
at a rate higher than 20 cents, the rate then in force; nor does it ap- 
pear that, if the gas had been brought to Kansas City and sold at 28 
cents, there would hâve been any greater profit for the receiver than 
by selling it in Montgomery county at 20 cents. Finally, it appears 
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that the rate in Montgomery county prescribed by the Commission in 
its order of December 10, 1915, was called to the attention of the 
state district court shortly after the rates were promulgated, and the 
district court, upon application of certain cities in Montgomery coun- 
ty, enjoined the receivers f rom collecting in those cities the. rates au- 
thorized by the order of the Commission of December 10, 1915. It 
will be presumed that the state district court in charge of the receivers 
took the action above mentioned after due délibération, and that it 
was duly authorized and for the best interests of ail parties concerned, 
including the financial interests of the receiver. 

[3] Passing to the merits. Thousands of pages of testimony and hun- 
dreds of exhibits hâve been introduced, covering almost every possible 
question that could arise in a rate controversy. Questions involved 
in the valuation of the plant, questions as to the character and extent of 
the business, including the available supply of gas and the life of the 
gas fields, questions as to extensions, questions touching the cost of 
opération and maintenance, the rate of return proper to be allowed, 
and the amount of income necessary to meet requirements, hâve ail been 
covered with great fullness and particularity, both in the évidence and 
in the arguments of counsel. 

It must be borne in mind, however, that this suit is not one for the 
fixing of a rate to be charged by the plaintifïs for natural gas, but it 
is a suit to détermine whether the 28-cent rate already fixed by the 
Commission is confiscatory. Bearing this in mind, it becomes apparent 
that it is not necessary to discuss or détermine many of the questions 
investigated before the Commission and upon which évidence and ar- 
gument hâve been ofïered in this suit. It will not be necessary to dé- 
termine whether the Commission adopted the best and most scientihc 
method in fixing the 28-cent rate ; if that rate is not confiscatory, the 
method by which it was determined is immaterial hère. After deter- 
mining the value of the plant for rate-making purposes the Commis- 
sion allocated this value between the states of Missouri and Kansas 
on a certain percentage basis. The Commission also adopted a flat 
rate, as distinguished from a distance rate, to cover a great many 
cities in Kansas. The Commission further divided the valuation of 
the property into two parts ; one covering that portion used for pro- 
duction purposes, and the other that portion used for transportation 
purposes. Without passing specifically upon the conclusions of the 
Commission with respect to thèse several matters, it may be assumed 
for the purposes of the présent discussion that they were justified, but 
mention of certain matters in connection with some of them^ will be 
made later. It will be necessary, however, to consider briefly certain 
of the matters passed upon by the Commission, in fixing the 28-cent 
rate. 

The value of the property is one of the important éléments, and 
the évidence as to this varied widely, especially as to the value which 
should be amortized. The évidence shows that the appraisers appoint- 
ed under the direction of this court in the fall of 1912 found the 
value of the physical property to be $14,803,200. This did not include 
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anything for intangibles, going value or working capital. In 1913 Mr. 
Witt, engineer for the Commission, valued the property as of January 
1, 1913, at $10,275,046. This also omitted the above-mentioned items. 
Mr. Wyer, employed as an expert engineer, by the receivers, fixed the 
value in 1912 at $14,520,686, excluding the above-mentioned items. 
In 1915 Mr. Strickler, engineer for the Commission, valued the prop- 
erties at $8,994,811, excluding the same items. He also valued the 
properties at $8,602,993, by further excluding the distribu ting plant at 
Independence, and the supply lines at Elk City, Independence, and 
Joplin. Later Mr. Wyer made a reappraisal as of January 1, 1916, 
fixing the value at $12,000,000, exclusive of the intangibles, going 
value, working capital, and stock supplies, excluding also the Inde- 
pendence plant and the supply lines at Independence, Joplin, and Elk 
City. 

In July, 1915, the Commission found the value of the physical proper- 
ty to be $8,994,811, and estimated the salvage value as of December 
31, 1920, at $2,317,951, which would leave for amortization $6,676,860. 
In August, 1915, the state district court, in reviewing the figures of the 
Commission, pointed out certain alleged errors on the part of the 
Commission in arriving at the salvage value, and estimated that value 
as of December 31, 1920, at $867,229, which would leave for amorti- 
zation, $8,127,582. Both of thèse valuations included the leaseholds. 
In December, 1915, the Commission fixed the valuation of the prop- 
erty used in transportation (which excluded leaseholds and certain 
other property) at $7,083,605, amortizing the same on the basis of 12 
years, going on the assumption that there would be no salvage at the 
end of that time. In référence to this matter, the Commission said : 

"Id provldlng for dépréciation, nothing has been deducted for the salvage 
value of the property at the end of the estimated llfe, nor has anything been 
deducted for the warehouse stock assigned to the transportation branch of 
the business. In the computations It has been assumed that the entire plant, 
including the warehouse stock, will be wiped out at the end of the 20-year 
perlod. This, of course, is an assumption. At that time it may stiU be a 
valuable going concern, or it may be junk." 

It would seem that this method of procédure is open to criticism. It 
is hardly supposable that the property in question could be used and 
useful in transportation and distribution of gas up to a given date, 
and then overnight become junk. 

Upon a careful considération of ail the évidence bearing upon this 
question of valuation, I hâve reached the conclusion that the présent 
fair value of the physical property used in transportation is at least 
$7,000,000. 

Whether anything should be added to the value of the physical 
property for "going value" is not free from doubt. The term "going 
value" has been used in many of the reported cases as covering a num- 
ber of différent matters — among them good will; organization costs, 
such as légal expenses, taxes, and interest during construction; the 
cost of attaching customers to a completed plant; loss during early 
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lean years of the business. The expressions "enhanced value" and 
"development cost" are frequently found in the reported cases, and- 
are helpful in elucidating what is meant by the "going value" for 
which an allowance has quite properly been made. It will serve no 
useful purpose to review tlie numerous cases on the subject; suffice it 
to say : (1) It seems to be held by the weight of authority that "good 
will" should not enter into the valuation of a public utility. (2) Over- 
head expenses during construction period and organization charges are 
not properly included in "going value," but are a constituent part of 
the cost of the plant. (3) The other two items mentioned, viz. cost 
of attaching customers and losses during early years, are legitimate 
éléments of "going value." "Going value," thus understood, might well 
be added to the physical valuation provided the évidence is sufficiently 
defînite, so that the amount can be fixed with reasonable certainty, and 
in the absence of countervailing circumstances. 

Mr. Wyer, a witness for the receiver, has estimated "going value" 
at $2,000,000. Mr. Walker, witness for the Commission, has estimated 
it at $535,000. It appears from the évidence that there was a déficit 
io the early years; it also appears that no dividends hâve been paid 
to the stockholders. But it also appears from the évidence that in the 
early history of the company upward of $3,000,000 of eamings, instead 
of being distributed as dividends, was reinvested in the company as 
capital. Upon a considération of ail the évidence on the subject, I 
hâve reached the conclusion that it is very doubtful whether any al- 
lowance for "going value" would be justified, and hâve therefore omit- 
ted the same. 

Another important élément to be considered is the supply of gas. 
The figures as to this matter which were used by the Commission in 
December, 1915, in arriving at the 28-cent rate, were approximately 
the figures for the year 1914, namely, 25,671,445,000 cubic feet. It 
was considered by the Commission that the receiver would be able 
to procure the same amount of gas for the year 1915, and thereafter 
the same figures were adopted as a basis by the enlarged court in the 
hearing for the preliminary injunction. It is now claimed, however, 
that the évidence shows that the supply of gas obtainable is very much 
greater than the figures above mentioned. It is true that the évidence 
introduced upon the trial has shown the development of new fields 
having apparently large quantities of gas. Whether thèse fields will 
be fairly permanent, or corne to a sudden end, no one can foretell. 
Few of the fields discovered are available to the receiver by the expen- 
diture of a reasonable amount of money; most are available only by 
the expenditure of a very large amount. The expérience of the re- 
ceiver in making an expenditure of nearly $700,000 under the direction 
of this court, for the purpose of reaching new fields and increasing 
the supply, and the results obtained by him, lead to the conclusion that 
even the best informed men are liable to be sadly mistaken as to future 
supply. In October the receiver and Mr. Bartlett, who is connected 
with the Braden interests, both testified as to bright prospects for a 
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very largely increased supply of gas to be obtained by the Kansas 
Natural Gas Company within the next 60 or 90 days. At the hearing 
in February thèse expectations had given way to certainty; but 
the certainty was that there would not be an increase, at least to any 
considérable extent, in spite of diligent efforts. 

A considération of ail of the testimony, including the report of this 
last expérience on the part of the receiver, has convinced me that the 
Commission sitting in December, 1915, and the court sitting in June, 
1916, were both justified in taking the figures of 1914 as the maximum 
supply probably attainable, except upon the expenditure of several 
times the amount of money they then- considered necessary. It is 
true that Mr. Doherty testified upon the final hearing that he had rea- 
sonable grounds for believing that he could furnish a supply largely 
in excess of the figures of 1914. This expectation, however, was based 
upon the condition that from $2,000,000 to $2,500,000 should be ex- 
pended at once in mal<ing the necessary extensions, and that further 
considérable expenditure thereafter would also be made. One of 
two conclusions appears to be inévitable, either that the supply of 1914 
will be the maximum upon the expenditure of such sums as this court 
in June [1916] thought necessary, or the alternate conclusion that to 
secure a substantially increased supply will necessitate a very large in- 
itial expenditure, followed by others of not inconsiderable amounts. 

The life of the fields is also a very important élément. This, like 
the élément of supply, is also uncertain. The Commission, in Decem- 
ber, 1915, in fixing the 28-cent rate, proceeded upon the assumption 
that the life of the fields would be 12 years. The experts, upon whose 
opinion the creditors' agreement was based, estimated the life of the 
fields at 6 years in December, 1914. In July, 1915, the Commission 
acted upon the assumption that the life of the fields would be 6 years. 
The testimony of the experts at the final hearing seemed to be based 
partly upon known facts and partly upon hopes. Mr. Bartlett, in 
October, 1916, testified that he thought there was gas enough to last 
5 or 6 years, and that possibly the field might exist for 10 years. His 
testimony was given at a time when he also testified that he, as rep- 
resenting the Braden interests, was expecting to furnish the receiver 
within the next 30 or 60 days 40,000,000 cubic feet per day. That he 
was badly mistaken in this latter estimate has been definitely demon- 
strated within a period of 4 months. Instead of furnishing 40,000,000 
cubic feet a day, the average for the past three months has been less 
than 18,000,000. Mr. York estimated the life of the field under prés- 
ent conditions of use at 4 or 5 years. Mr. Doherty, a man command- 
ing perhaps the fullest information as to gas matters in the Mid- 
Continent field, testified that he was reasonably certain of being able to 
furnish the Kansas Natural System a supply of gas very largely in 
excess of the figures of 1914 for at least 2 years, that he had hopes 
that it might continue for 3 years thereafter, and that it was not im- 
probable that with further investigations in the Texas and Louisiana 
fields a supply might be available for even a longer period. Taking 
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ail the évidence together and assuming the présent conditions of un 
restricted use as between différent classes of consumers to continue, 
the most reasonable conclusion is that the Hfe of the field cannot be 
fairly estimated at more than 5 years from the présent time for a sup- 
ply equal to that of 1914, and a fortiori not longer for a supply to any 
considérable extent greater. 

As to the cost of gas to the receiver, the Commission, in its inves- 
tigation leading up to the 28-cent rate, concluded that 4 cents per 
1 ,000 cubic f eet would be sufficient. This court, upon the hearing for 
the preliminary injunction under the évidence then before it, concluded 
that 6 cents should be allowed. Considérable additional évidence has 
been introduced touching the price paid for gas in différent localities 
in Kansas and Oklahoma. Mr. Bartlett testified that tlie price which 
the receiver would hâve to pay the Braden interests for gas pur- 
chased from them would probably be 7 cents, although it had not 
yet been definitely fixed. It appears that a royalty of 3 cents exists 
in the Osage field, where a considérable part of the supply is now 
obtained by the receiver. While there was évidence that at certain 
points gas was sold at the mouth of the well for as low as 2 and 3 cents, 
yet in most, if not in ail, of thèse instances, the wells were not where 
they were available to the lines of the receiver. It is also in évidence 
that industrial plants are in active compétition at many points with 
purchasers who are seeking to transport gas to consumers at a dis- 
tance for domestic purposes, and that in some instances thèse indus- 
trial plants pay as high as 10 or 12 cents for their gas. Viewing the 
situation as a whole, and taking into considération ail of the évidence 
bearing upon the matter, the figure of 6 cents adopted by this court in 
June, 1916, does not, in my opinion, require to be lowered. 

As to the rate of return upon investment, the court, upon the 
hearing for the preliminary injunction, held that 8 per cent, was not 
excessive, in view of the nature of the business, and the risks, haz- 
ards, and prevailing rates in other similar lines of activity. I see no 
reason for departing from that conclusion, and need not repeat what 
was then said. 

One additional observation may be made. It is conceded by ail 
parties that continued extensions into fields outside of Kansas will be 
imperative. It has been held that the Public Utilities Commission 
has no power to order extensions outside the state. It therefore be- 
comes necessary to attract capital to make thèse extensions. This can 
be done only upon the basis of a reasonable return in view of the 
character and risks of the business. 

It is to be noted that the 28-cent rate fixed by the Commission was 
a joint rate; that is, a rate covering both the compensation to the 
receiver and to the distributing companies, which joint rate was tO' be 
paid by the ultimate consumer. Under the contracts made by the 
Kansas Natural Gas Company with the varions distributing companie.s, 
a division of the rate to be paid by the ultimate consumer was provided 
for, which division was generally two-thirds to the Kansas Natural 
242 F.— 43 
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Company and one-third to the distributing company, although, in a 
few instances this proportion was différent; in the two Kansas Citys 
it was 62% per cent, to the Kansas Natural. Thèse contracts be- 
tween the Kansas Natural and the varions distributing companies 
were neyer adopted by the receivers appointed by the state court, and 
the order of the fédéral court, appointing the original fédéral receivers, 
provided that thèse contracts should not become binding upon the 
receivers, except by the express order of the court. No such order 
has ever been made. The receivers, however, continued to distribute 
gas to the various distributing companies, and to collect therefor upon 
the ratio of the division of rates fixed by the contracts. 

At the hearing before the Public Utilities Commission it was as- 
sumed that any joint rate fixed by the Commission would be divided 
between the receiver and the distributing companies upon the same 
basis, namely, two-thirds and one-third. At the hearing before the 
enlarged court, upon the application for a preliminary injunction, the 
same assumption was made. When the case came on for final hearing, 
however, the attorneys for the Commission took the position that 
the assumption would no longer be acquiesced in by the Commission. 
This, of course, left the question open whether the receiver could rea- 
sonably expect to secure a greater percentage of the joint rate fixed by 
the Commission than the two-thirds. It became necessary to déter- 
mine this question because, even though it might be established that 
two-thirds of a 28-cent rate would be confiscatory to the receiver, it 
would not follow that five-sixths or seven-eighths would be con- 
fiscatory. In the absence of an assumption that two-thirds was ail 
that could be obtained, évidence was required as a basis for a finding 
with regard to the matter. Accordingly, considérable évidence was 
introduced touching the financial status of the various distributing 
companies, the valuation of their plants, the character and extent of 
their business, their operating expenses, and other allied matters. 
This évidence was introduced, not for the purpose of ascertaining 
with accuracy what would be a just and fair rate to be charged by the 
various distributing companies, but solely for the purpose of ascer- 
taining whether there were any reasonable grounds for holding that 
the receiver could obtain more than two-thirds of the 28-cent joint 
rate. This évidence was taken and the inquiry made on the basis of 
laying aside temporarily the contracts between the Kansas Natural 
Company and the distributing companies, and without undertaking 
to pass upon the validity of those contracts as between the original 
parties. 

Without reviewing this évidence in regard to thèse various distribut- 
ing companies, but after a full and careful considération thereof, 
I am clearly of the opinion that there is no reasonable basis for holding 
that the receiver could obtain more than two-thirds of the 28-cent joint 
rate, in case that rate should be established. 

The Commission, in its décision of December 10, 1915, presented a 
table showing its estimate of the requirements of the receiver for the 
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year 1915, and the estimated revenue under the 28-cent rate. The table 
follows: 

Table No. 5, Kansas Natural Gas Company. 

Statement of Estimated Revenue, and Requirements for the Knsulng Year, 

Based on 1&14 Fibres, Revised as Prevlously Explained, 

For the State of Kansas. 

Requirements. Transportation. Kansas. 

25,671,445 M eublc leet gas at 4(« $1,026,857.80 Ç 514,045.01 

Operatlng expenses and taxes assigned to trans- 

portation 510,586.14 223,245.11 

Receivership expenses 32,228.00 14,093.30 

UncoUectable gas aceounts 12,555.07 6,359.14 

Taxes Kansas City pipe Une 32,288.27 16,860.51 

Taxes Marnet Mining Company 10,497.35 5,316.91 

Maintaining organization Marnet Mining Company. . 690.20 349.59 

Total $1,626,652.83 $780,269.57 

Présent value of transportation property, $7,083,- 

605.64 ; dépréciation on basis of 12 years 590,300.00 268,468.44 

Requirements exclusive of a retum on property in- 

vestment , 2,216,952.83 1,048,738.01 

1 Returu on présent value $7,083,605.64 

Add for working capital 200,000.00 



Total ,....$ 437,016.35 ? 198,755.00 



$2,653,969.18 51,247,493.01 
Estimated Revenue. 

Gas Sales 1914 $1,192.080.82 

2 Gas used in compressor stations (on basis of use) 31,737.70 



Total $1,223,827.52 

Estimated revenue from proposed tncreased rates 171,513.63 



Total estimated revenue from Kansas $1,395,341.15 

Deduct requirements as above , 1,048,738.01 



Estimated net revenue $ 346,503.14 

Which is equal to a return of 10.46% on the présent value $3,312,- 
583,83 which is 45.48% to Kansas of the total of $7,283,605.64 or 

total estimated revenue for Kansas 1,395,341.15 

Less requirements including a 6% return 1,247,493.01 

Surplus 147,848.14 

The enlarged court, in its opinion in granting the preliminary in- 
junction, pointed out wherein it thought the foregoing table should be 
revised. It said: 

"Turning now to the table of the Commission, quoted above, the resuit is 
that, laying aside other considérations, and conceding the substantlal cor- 
rectness of the Commission's other findings for the purpose of the décision of 
this application for injunction, its estimâtes of the requirements of the 
Company and of the receiver for the flrst and the succeedlng five years of 

'■ The division ot thèse items between Kansas and Missouri bas been made on basis ot 
use of property as shown In Table No. 1. 

* Thls Item Is placed bere to balance an eqaal aum Included In the ezpendlturea. It la 
« bookkeeping entry solely. 
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the life of the gas company as a goiug coucern were too low by tlie following 
amounts: 

On account of estimating 12 years instead of 6 years as the 
life of the golng concern by ^ 590,300.00 

On account of lack of allowance for extensions by 247,916.00 

On account of estimate of cost of gas at 4 cents per M cubic 
feet, instead of 6 cents per M cubic feet by 513,428.90 

On account of allowance of 6 per cent, instead of 8 per cent. 

Interest 145,672.10 

Total $1,497,317.00" 

Upon the final hearing counsel for the Commission has prepared a 
table, which is found on page 99 of their brief, which is a revision of 
the table set forth in the décision of the Commission, based "upon the 
assumption that the receiver will provide for his consumers 30,000,- 
000,000 cubic feet, instead of 18,000,000,000 cubic feet, of gas per 
annum. This table thus prepared by counsel is as follows: 

Transportation. Kansas. 
39,863,630 M cubic feet, at 6^ (Kansas 50.06%), al- 

lowing for leakage and différence In pressure 

basis ¥2,.S91,817.80 $1,197,343.98 

Operating expenses and taxes assigned to transpor- 

tation (inereased 66% %) 850,859.53 372,060.30 

Receivership expenses 32,228.00 14,093.30 

Uncollectable gas accounts (inereased 66%%) 20,924.28 10,598.14 

Taxes Kansas City pipe line 33,288.27 16,860.51 

Taxes Marnet Mining Company 10,497.35 5,316.91 

Matntaining organization Marnet Mining Company 690.20 349.59 

Total $3,340,305.43 $1,616,622.73 

Value of transportation property $7,083,605.64 dépré- 
ciation on basis of 12 years from December 31, 
1914 590,300.00 268,468.44 

Add for extensions, $1,000,000 to be amortized in 10 
years, 45.48% to Kansas 100,000.00 45,480.00 

Bequirements exclusive of a return on property in- 
vestment $4,030,605.45 $1,930,571.17 

Bstimated revenue on basis of 1914 sales $1,395,341.15 

Add for increase in business, 66%%. , 930,134.38 

New estimated revenue $2,325,475.53 

Requlrements as above 1,930,571.17 

Estimated net revenue $394,904.36 

Value of transportation property $7,083,605.64 

Add for new capital 1,000,000.00 

Add for working capital 200,000.00 

Total $8,283,605.64 

Kansas proportion 45.48% 3,767,383.83 

On which value estimated net revenue is an annual return of 10.48%. 

For the purpose of summarizing the conclusions reached by me as 
heretofore stated and putting them in concrète form, in order to show 
wherein they differ from the conclusions reached by counsel for the 
Commission, in the revised table above given, Ihe table is again re- 
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produced, embodying the changes necessary to make it conform to the 

foregoing conclusions: 

Transportation. Kansas. 

39,863,630 M cubic feet, at Qf (Kansas 50.06%) al- 

lowing for leakage and différence in pressure ba- 

sis $2,391,817.80 $1,197,343.98 

Operating expansés and taxes assignée to transpor- 

tation (increased 66% %) 850,859.53 372,0f!0.3() 

Recel vership expansés 32,228.00 14,093.30 

"Uncollectable gas accounts (Increased 66%%) 20,924.28 10,598.14 

Taxes Kansas City pipe line 33,288.27 16,860.51 

Taxes Itfamet Mining Company 10,497.35 5,316.91 

Maintalning organization Marnet Mining Company 690.20 349.59 

Total $3,340,305.43 $1,616,622.73 

Value of transportatlon property less salvage 

$7,000,000— $l,O50,0OO=!Ç5,95O,00O. 

Dépréciation on basis of 5 years from April 1917 $1,190,000 541,312 

Add for extensions, 2,(XK),000 one-half to be amor- 

tized in 5 years, 45.48% to Kansas 20,000 90,960 

Bequirements exclusive of a return on property 

investment 4,7.'Î0,305 2,248,794 

Estimated revenue on basis of 1914 sales $1,395,341.15 

Add for increase in business 66%% 930,134.38 

New estimated revenue 2,325,475.53 

Requlrements as above 2,248,794 

Estimated net revenue 76,681 

Value of transportatlon property $7,000.000 

Add for new capital 2,000,000 

Add for worklng capital 200,000 

Total $9,200,000 

Kansas proportion, 45.48% $4,184,160 

On whlch value estimated net revenue is an annual retum of 1.8%. 

This falls short of producing 8 per cent, on the investment by $258,- 
051. It falls short of producing 6 per cent, on the investment by $174,- 
368. In this re-revised table no allowance for going value has been 
included, for the reasons heretofore stated. Furthermore, no valua- 
tion is included for leaseholds. The Commission made no allowance 
for thèse leaseholds in the valuation fixed by it for rate making, but 
it made an allowance of 4 cents per thousand cubic feet for whatever 
gas was obtained from wells covered by the leases. 

It is claimed on the part of the plaintiff that this method of dealing 
with the leaseholds was not only unscientific, but also worked a great 
détriment to the plaintiff. It must, I think, be conceded, if ail gas re- 
quired by the receiver could be bought at the price of 4 cents per 
1,000 cubic feet, that it might be fairly argued that the receiver should 
not make use of gas obtained from the leaseholds upon a higher basis 
than 4 cents ; but if, as the évidence shows, not only ail the gas that 
could be purchased at 4 cents was needed, but also in addition thereto 
ail the gas produced from the leaseholds, then it might or might not 
be fair and just to allow 4 cents for gas obtained from the leaseholds. 
If this last incrément of gas from the leaseholds was needed to make up 
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the supply, a reasonable return should be allowed for it, though this 
return exceeded the price paid for the rest of the gas. In other words, 
the leaseholds should logically be valued, and this value amortized, 
and the valuation added to ûie capital account upon which retums 
should be figured. In the présent case, if this were done and the valu- 
ation used which was placed upon the leaseholds by the expert of the 
Commission, it will be found that the 4-cent allowance for gas from 
leaseholds was not équivalent to placing the valuation of the leaseholds 
in the capital account, and amortizing the same, and giving a f air re- 
turn upon the capitalization. However, when, as in the foregoing ta- 
ble, 6 cents is allowed as the cost price of gas to the receiver, and this 
is made also the basis of return for gas obtained from the leaseholds, 
the différence between the two foregoing methods of handling the 
leaseholds becomes of very little importance. For this reason it is not 
thought necessary to make a change in the table of the Commission in 
this respect. 

Allowance has been made for salvage at the end of the five- 
year period — 15 per cent, on the présent valuation of $7,000,000 
and 50 per cent, on the extensions and additions immediatelv nec- 
essary. The estimated cost of thèse immédiate changes has been re- 
duced by the value of new pipe recently bought by the receiver and not 
yet used, amounting to something over $200,000. The balance of the 
amount recently expended by the receiver under order of court, 
amounting to over $400,000, though unsuccessful as an investment, 
must nevertheless be provided for, either by being placed in capital ac- 
count and amortized, or by being charged to maintenance ; proper al- 
lowance to be made in either case for salvage. This would increase 
the déficit above shown. 

It is f urther to be noted that in the foregoing re-revised table no al- 
lowance is included for extensions after the large initial one. This 
omission is not due to a conclusion that no such expenditure would 
be necessary. On the contrary, the testimony shows that it would be 
necessary; but from the évidence I am unable to deduce any definite 
figure as to amount. Whatever sum would be necessary to be expend- 
ed would, of course, increase the déficit to a still greater extent. 

Extensions to new gas pools do not stand on the same footing as new 
branch Hnes of railway. The one is normally short-lived; the other 
is normally enduring. The former are usually necessary to maintain 
the présent business ; the latter are usually built for the purpose of get- 
ting new and additional business. Whetlier extensions in such a busi- 
ness as the natural gas business should be charged to capital account 
and amount (less estimated salvage at the end of the life of the field) 
be amortized, or whether they should be charged immediately to main- 
tenance (subtracting, however, from each installment of investment an 
amount for estimated salvage), makes very little différence, provided 
a return is allowed on the capital actually invested during the time it 
is tied up. In the first instance, however, the feasibility of attracting 
capital into the extensions may be a determining factor as to how the 
account should be made up. 

Finally, the expérience of the receiver for the year 1916 is instruc- 
tive and valuable. During the first 8 months of the year the 28-cent 
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schedule was in force, the average retum to the receiver on gas sold 
for domestic purposes was 18.27 cents. The total amount of ^as sold 
during the year on the whole System for domestic consumption was 
14,170,692,000 cubic feet. Applying the above rate to this amount, we 
hâve given an income of $2,608,824. Income derived from sale of 
boiler gas, gas for engines, etc., gives $523,700 — a total income of $3,- 
132,524. Against this were the following: 

Gas purehased ?1,203,547 

Operating expansés 910,030 

Dépréciation or amortlzation, $7,083,605 on slx-year basls adopted 

by court in June 1916 1,180,600 

8 per cent, on investment of $7,083,605 582,698 

Total necessary revenue $3,876,868 

Total Income above 3,132,524 

Déficit $ 744,344 

In fairness, owing to the abnormally large expenditures for exten- 
sions, the figures for operating expenses, $910,030, might well be 
reduced by $300,000, thus approximating a normal year, leaving a défi- 
cit of $444,344. 

The foregoing findings and conclusions, though perhaps containing 
errors, hâve nevertheless been reached after the most careful consid- 
ération of the évidence and the arguments of counsel that I hâve been 
able to give. It is accordingly held that the 28-cent rate is not and will 
not be compensatory, but, on the contrary, that it is unreasonably low 
and confiscatory, and violative of the Constitution of the United States. 

Interstate Commerce. 

[4] The question of interstate commerce remains to be considered. 
It is claimed by the plaintifï, and by several of the défendants who ask 
for similar relief, that the transactions carried on by the receiver, 
namely, the transportation of gas from Okiahoma to Kansas or Mis- 
souri, or from Kansas to Missouri, and the sale thereof, at points of 
destination, constitute interstate commerce, and, further, that under 
the facts disclosed by the record the Public Utilities Commission of 
Kansas, in fixing the 28-cent rate, has attempted to directly regulate 
and control this interstate commerce, and has imposed a substantial 
burden thereon, and for thèse reasons the enforcement of its order 
should be enjoined. On the other hand, counsel for the Commission 
State their position thus: 

"Our position Is, however, that the receiver, being a public utility under the 
laws of Kansas, and actually engaged in a domestic and local business withln 
the State, and employing local franchise in the local sale and distribution of 
gas, thereby commlngllng its property with the gênerai property of the state 
is unquestlonably engaged in Intrastate commerce, and has unquestionably 
taken away from the transaction of importing gas Into the state and the 
sale of the same to customers ail of the Interstate features vrhich might hâve 
existed, had the company not employed local agencies for the sale of gas in 
said state." 

It is further claimed on the part of the Commission that the question 
of interstate commerce is res adjudicata, having been passed upon by 
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the Suprême Court of the state of Kansas in the case of State ex rel. 
V. Flannelly, 96 Kan. 372, 152 Pac. 22. This contention on the part 
of the défendant that the question of interstate commerce is res adju- 
dicata was presented to the enlarged court, and argued at length, upon 
the appHcation for a preHminary injunction. That court in its opinion 
took occasion to discuss the matter, and reached the conclusion that 
the question was not res adjudicata. It is not necessary to repeat what 
was then said, but it will be sufficient simply to make référence thereto. 
See 234 Fed. 152. 

It is earnestly contended, however, by counsel for the Commission, 
that sufficient considération was not given by the court to the fact that 
the State Suprême Court of Kansas, upon the first hearing in the man- 
damus matter, No. 20,324, though denying the writ, nevertheless re- 
tained jurisdiction. 96 Kan. 372, 152 Pac. 22. The position of counsel 
for the Commission seems to be that the rétention of jurisdiction by the 
state Suprême Court involved necessarily a finding on the question of 
interstate commerce, and rendered that question res adjudicata, There 
are at least two answers to this contention: 

First, the rétention of jurisdiction by the state Suprême Court in 
the mandamus matter was not necessarily based upon such a finding as 
is now claimed, for there was in the mandamus proceeding another in- 
dependent matter which did not necessarily involve the question of 
interstate commerce, namely, the character of the service which the 
receiver should be compelled to furnish. The mandamus pétition 
contained a distinct prayer for relief in regard to this latter matter. 
On the first hearing the court could grant no rehef in respect to this 
matter, for the same reason that it could grant no relief in regard to 
the rate matter, namely, that there was before it no order made by the 
Commission. That the Suprême Court retained jurisdiction in the 
mandamus proceeding, partly at least on account of this matter of serv- 
ice, is apparent from the opinion of the court rendered on the second 
hearing. 154 Pac. 235. At this time, also, it appeared that the Com- 
mission had made no order in regard to the character of the service. 
The Suprême Court said: 

"Since it is now conceded that the Public Utilities Commission has maae 
no order requiring the défendants to fumlsh better or more etUclent service, 
the court would not be justified in granting the writ, nor in longer retaining 
the proceeding." 

Second, there was in the mandamus proceeding no "final judgment" 
entered of such a character as would render any question in the pro- 
ceedings res adjudicata, or which could be carried by the receiver to 
the Suprême Court for review. See Louisiana Nav. Co. v. Oyster 
Commission, 226 U. S. 99, 33 Sup. Ct. 78, 57 L. Ed. 138; McLish v. 
Roff, 141 U. S. 661, 12 Sup. Gt. 118, 35 L. Ed. 893. Furthermore, the 
Fidelity Title & Trust Company, trustée under the mortgage made by 
the Kansas Natural Gas Company, was not a party to the mandamus 
proceeding, and was not bound by the judgment entered therein; 
and it might, in subséquent litigation to which it was a party, raise any 
of the questions involved in the mandamus proceeding. See Keokuk 
& Western R. R. v. Missouri, 152 U. S. 301, 14 Sup. Ct. 592, 38 L. 
Ed. 450; Old Colony Trust Co. v. Omaha, 230 U. S. 100, 33 Sup. 



LANDON V. PUBLIC UTILITIES COMMISSION 681 

Ct. 967, 57 L. Ed. 1410 ; Louisville Trust Ce. v. Cincinnati, 76 Fed. 
296, 22 C. C. A. 334; Williamson v. City of Clay Center, 237 Fed. 329, 

C. C. A. — -. The Trust Company is a party to the présent suit, 

and has at ail stages insisted that the business carried on by the re- 
ceiver is interstate commerce, and not subject to the régulation or 
control of the Public Utilities Commission of Kansas. 

It is also claimed by the défendant Commission that the plaintiff is 
estopped, because the propositions of law contended for by him as to 
interstate commerce, and the authority of the défendant Commission, 
hâve been settled in this suit, The case relied upon by counsel for the 
Commission in support of this contention, is McKinney v. Landon, 209 
Fed. 300, 126 C. C. A. 226. A careful reading of the décision in that 
case will show that the questions therein involved and decided were by 
no means identical vvith or décisive of the (luestions involved in the case 
at bar touching interstate commerce. The questions in référence to 
this matter of interstate commerce arising in the présent case are : (A) 
Is the plaintifï, in transacting the business of transporting and selling 
gas, engaged in interstate commerce ? (B) If the business thus trans- 
acted is interstate commerce, is it nevertheless of such a local charac- 
ter that the state may impose régulations and burdens upon the same? 
(C) Is the fixing of the 28-cent rate at which gas may be sold in fact 
imposing upon interstate commerce a burden or a régulation such as the 
state is not authorized to impose ? 

(A) In determining the question whether the transactions carried 
on by the receiver constitute interstate commerce, it will be helpful 
to hâve clearly in mind just what those transactions are. The Su- 
prême Court of the state of Kansas in State ex rel. v. Flannelly, su- 
pra, has stated the matter as f oUows : 

"The gas sold by the recelvers Is produced In both Kansas and Oklahoma. 
It is transported from the wells thrdugh pipe Unes beginning in Oklahoma, 
entering the state of Kansas near Coffeyville, at which place gas is flrst 
distributed and sold to consumers. The reniainder Is transported north 
through pipe Unes into which gas from wells in Kansas is conveyed, and the 
gas from Oklahoma and Kansas is then transported through the same pipe 
Unes and through compressing stations to Independence and north and east 
throughout this state, and after supplylng the consumers In this state it Is 
transported into the state of Missouri, where It is sold to other consumers. 
After the gas from this state is discharged into the pipe Unes with the gas 
from Oklahoma, it is impossible to distinguish one from the other, or to 
separate one from the other. About 85 per cent, of the gas sold is produced 
in Oklahoma, and 15 per cent, is produced in Kansas. About 60 per cent, of 
the gas sold is sold in Missouri, and 40 per cent, is sold in Kansas. The gas 
sold in Kansas is delivered to the consumers thereof, in the several cities, by 
distributing companies operating under franchises obtained by the distributlng 
companies from the cities, fixing the rates to be eharged customers for gas. 
Thèse distributing companies act as the agents for the Kansas Natural Gas 
Company in the distribution and sale of gas. The priée received for gas is 
divlded between the distributing companies and the receivers on a percentage 
basis. The gas is not sold by the receivers to the distributing companies. It is 
delivered from the pipe Unes of the Kansas Natural Gas Company, under the 
control of the receivers, into the pipe Unes of the distributing companies, and 
is through thèse pipe Unes conveyed from the pipe Unes of the Kansas Natural 
Gas Company to the consumers. The gas is consumed as fast as it is sold, 
and Is consumed immediately after passlng through the meter measuring the 
gas to the consumers." 
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Since the décisions in Haskell v. Kansas Natural Gas Co., 224 U. S. 
217, 32 Sup. et. 442, 56 L. Ed. 738, West v. Kansas Natural Gas Co., 
221 U. S. 229, 31 Sup. Ct. 564, 55 h. Ed. 716, 35 L. R. A. (N. S.) 1193, 
and Haskell v. Cowhan, 187 Fed. 403, 109 C. C. A. 235, it can no longer 
be open to question that natural gas is a subject of interstate commerce. 
And it seems to hâve been admitted by the Suprême Court of Kansas in 
State ex rel. v. Flannelly, supra, and also seems to be admitted by coun- 
sel for the Commission in the case at bar, that transportation of natural 
gas by the receiver from Oklahoma into Kansas, and thence into 
Missouri, or from Kansas into Missouri, is interstate commerce; but 
it is claimed that at some point bef ore the gas reaches the final consum- 
er the transaction has ceased to be interstate commerce, and has lost 
its character as such. Just at what point this interstate commerce 
transaction Iqses its character as such, the Suprême Court of the state 
of Kansas and counsel for the Commission are not in harmony. The 
state Suprême Court, in the case above cited, adopted the original 
package idea, and attempted to apply it to the transaction in question. 
It said: 

"The original package of gas is broken when the flrst gas is taken out of 
the pipe Unes and sold In this state, Thereafter the gas ceases to be an article 
of Interstate commerce." 

And again: 

"Interstate commerce Is at an end when the bulk of the Imported gas is 
broken up for Indiscriminate distribution to indivldual purchasers at retail 
sale." 

Counsel for the Commission, however, hâve repudiated the original 
package idea, and in their brief state: 

"There is no original package where the transportation is conducted by 
means of a pipe llne. Gas so conducted Is not susceptible of delivery in 
original package." 

The position of counsel for the Commission appears to be that the 
transaction loses the character of interstate commerce when the gas 
passes from the pipe lines of the receiver to the lines of the local dis- 
tributing companies. Nor do counsel for the Commission appear to 
lay much stress on the fact that about 6 per cent, of the gas distributed 
in Kansas originates in the same state. In their brief they state : 

"We say slmply that the character of this service cannot be destroyed or 
explained away by the fact that any amount, or Indeed, ail the amount, of the 
gas distributed locally by the Kansas Natural Gas Company and its agents 
was obtained in other states than Kansas. Such service Is stlll a local service, 
not Interstate In its character, and Is subject to local régulation." 

Bearing in mind the character of the business actually carried on by 
the receiver and the contentions of the parties in référence to the 
same, let us examine some of the adjudicated cases. Most of the 
cases which involve the question whether a particular transaction con- 
stitutes interstate commerce deal with three separate parties : A ship- 
per, a carrier, and a consignée. The language used in the cases is usu- 
ally framed in référence to that state of affairs. However, as will be 
noted later on, the existence of three such separate parties is not es- 
sential to an interstate transaction. 
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The following propositions, which hâve a bearing upon the instant 
case, seem to be well established : 

(1) Interstate commerce begins when the goods are delivered to the 
carrier for transit f rom a point in one state to a point in another state, 
or are actually started on their ultimate passage. Coe v. Errol, 116 U. 
S. 517, 525, 6 Sup. Ct. 475, 29 L. Ed. 715; General Oil Co. v. Crain, 
209 U. S. 211, 229, 28 Sup. Ct. 475, 52 h. Ed. 754; T. & N. O. R. Co. 
V. Sabine Co., 227 U. S. 111, 33 Sup. Ct. 229, 57 h. Ed. 442; La. Ry. 
Corn. V. Railway, 229 U. S. 336, 33 Sup. Ct. 837, 57 L. Ed. 1215 ; 111. 
Cent. Ry. Co. v. La. Ry. Com., 236 U. S. 157, 35 Sup. Ct. 275, 59 L. 
Ed. 517; McCluskey v. Ry., 243 U. S. 36, 37 Sup. Ct. 374, 61 L. Ed. 
578. 

(2) Interstate commerce ends when the shipment reaches its in- 
tended destination, and, except where Congress bas expressly otherwise 
provided, the protection afforded to an Interstate shipment includes 
the right to sell by the person introducing the goods, at least up to the 
time when they hâve become commingled with the gênerai property of 
the state, and, where the goods are introduced in the original packages, 
commingling does not take place until the original package is broken. 
Brown v. Maryland, 12 Wheat. 419, 6 L Ed. 678 ; Am. Exp. Co. v. 
lowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 L. Ed. 417 ; Savage v. Jones, 
225 U. S. 501, 520, 32 Sup. Ct. 715, 56 L. Ed. 1182. 

(3) The intent and purpose of the party making the shipment hâve 
an important, if not controlling, bearing upon the question of where the 
interstate journey ends. Swift & Co. v. United States, 196 U. S. 375, 
25 Sup. Ct. 276, 49 L. Ed. 518; So. Pac. Term. Co. v. Int. Com. Com., 
219 U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310 ; Ohio Ry. Com. v. Worth- 
ington, 225 U. S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004; T. & N. O. 
R. Co. V. Sabine Co., 227 U. S. 111, 33 Sup. Ct. 229, 57 L. Ed. 442; 
La. Ry. Com. v. Ry., 229 U. S. 336, 33 Sup. Ct. 837, 57 L. Ed. 1215 ; 
m. Cent. Ry. v. La. R. R. Com., 236 U. S. 157, 35 Sup. Ct. 275, 59 L. 
Ed. 517; United States v. 111. Cent. Ry. (D. C.) 230 Fed. 940. 

(4) A change of carriers or plurality of carriers does not affect the 
status of the interstate shipment. T. & N. O. R. Co. v. Sabine Co., 
227 U. S. 111, 33 Sup. Ct. 229, 57 L. Ed. 442; So. Covington Ry. v. 
Covington, 235 U. S. 537, 35 Sup. Ct. 158, 59 L. Ed. 350, L. R. A. 
1915F, 792; Atchison Ry. v. Harold, 241 U. S. 371, 36 Sup. Ct. 665, 
60 L. Ed. 1050. 

(5) Change of ownership of the property during transit does not 
necessarily affect the status of the shipment. Swift & Co. v. United 
States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518; Gulf Ry. v. 
Texas, 204 U. S. 403, 27 Sup. Ct. 360, 51 L. Ed. 540; Atchison Ry. v 
Harold, 241 U. S. 371, 36 Sup. Ct. 665, 60 L. Ed. 1050. 

(6) Employment of an agent at the point of destination to efïect de- 
livery to the ultimate consignée does not destrov the character of the 
shipment. Caldwell v. North Carolina, 187 U. S'. 622, 23 Sup. Ct 229 
47 L. Ed. 336; Rearick v. Pennsylvania, 203 U. S. 507, 27 Sup. Ct 159 
51 L. Ed. 295 ; Stewart v. Michigan, 232 U. S. 665, 34 Sup. Ct. 476 
58 L. Ed. 786; Davis v. Virginia, 236 U. S. 697, 35 Sup. Ct. 479, 59 L 
Ed. 795 ; Grand Union Tea Co. v. Evans (D. C.) 216 Fed. 791. 

(7) The time and place at which the title to the goods passes, as be- 
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tween the seller and buyer, is not controlHng upon the character of the 
shipment. Norfolk Ry. v. Sims, 191 U. S. 441, 24 Siip. Ct. 151, 48 L. 
Ed. 254; Penn. R. R. v. Coal Co., 238 U. S. 456, 468, 35 Sup. Ct. 896, 
59 h. Ed. 1406; Penn. R. R. v. Sonman Co., 242 U. S. 120, 37 Sup. 
Ct. 46, 61 L. Ed. 188. 

(8) The parties, shipper, carrier, and consignée, may be three sepa- 
rate parties, or a less number. Kelly v. Rhoads, 188 U. S. 1, 23 Sup. 
Ct. 259, 47 L. Ed. 359; Rearick v. Fennsylvania, 203 U. S. 507, 27 
Sup. Ct. 159, 51 L. Ed. 295; Ohio R. R. Com. v. Worthington, 225 
U. S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004; Stewart v. Michigan, 232 
U. S. 665, 34 "Sup. Ct. 476, 58 L. Ed. 786; Oil Pipe Line Cases, 234 U. 
S. 548, 34 Sup. Ct. 956, 58 L. Ed. 1459; Kirmeyer v. Kansas, 236 U. 
S. 568, 35 Sup. Ct. 419, 59 L. Ed. 721 ; City of Lee's Summit v. Jewell 
Ce, 217 Fed. 965, 133 C. C. A. 637. 

(9) Absence of a spécifie consignée at the time of shipment does not 
alter the character of the shipment. Swift & Co. v. United States, 196 
U. S. 375, 25 Sup. Ct. 276, 49 E. Ed. 518; T. & New Orléans R. Co. 
V. Sabine Co., 227 U. S. 111. 33 Sup. Ct. 229, 57 L. Ed. 442; Grand 
Union Tea Co. v. Evans (D. C.) 216 Fed. 791. 

(10) The exact destination need not be fixed at the time of the ship- 
ment, provided the intent and purpose is to continue the journey be- 
yond the limita of the state in which the journey begins. Ohio R. R. 
Co. V. Worthington, 225 U. S. 101, 32 Sup. Ct. 653, 56 E. Ed. 1004; 
T. & N. O. R. Co. V. Sabine Co., 227 U. S. 111, 33 Sup. Ct. 229, 57 L. 
Ed. 442. 

Reverting to the character of the business transacted by the receiver, 
it is to be noted : (a) That the shipment is started on its journey from 
one state to another, (b) with the purpose that it shall be delivered to 
a consumer, (c) That it moves continuously from a point of shipment 
in one state to the consumer in another state. (d) That it is moved 
part of the way in the pipe lines of the receiver, and part of the way in 
the pipe lines of the distributing company, whether as agent of the 
receiver or as Connecting carrier is immaterial. (e) The destination 
of the shipment is intended at the time of the shipment to be beyond 
the state, although the name of the particular consumer for any spécifie 
portion of the gas shipped is not known. (f) There is no stoppage in 
transportation. (g) The title to the gas remains in the receiver until 
delivery to the ultimate consumer. 

In substance and effect there are continuing orders by the consumers 
to the receiver through the distributing company to supply them with 
gas from the Oklahoma fields. Such transactions hâve the character 
of Interstate commerce at their inception, and this character continues 
until final delivery. Crenshaw v. Arkansas, 227 U. S. 389, 33 Sup. 
Ct. 294, 57 L. Ed. 565, and cases cited. Even though the shipment 
is started before a definite order for a spécifie amount is given, still, 
the continuous and usual course of business détermines the character 
of the shipment. Swift & Co. v. United States, 196 U. S. 375, 25 Sup. 
Ct. 276, 49 L. Ed. 518; Grand Union Tea Company v. Evans (D. C.) 
216 Fed. 791. 

Applying the foregoing principles to the facts in the case at bar, the 
conclusion follows that the transportation of gas carried on by the re- 
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ceiver is interstate commerce, and that the character of the business 
inheres from the beginning of the journey in Oklahoma to the termi- 
nation thereof at the burner tips in Kansas or Missouri. 

(B) It is claimed, however, by the Commission, as above noted, that 
though the business of transporting gas by the receiver from Okla- 
homa to Kansas and Missouri may be interstate commerce in its in- 
ception, nevertheless it loses that character by reason of the local 
service in distributing the same in Kansas. This contention cannot be 
sustained. Local incidental service at the initial point of the journey 
does not prevent the interstate character from attaching to the ship- 
ment; nor does a similar incidental local service at the end of the 
journey destroy that character. So. Pac. Term. Co. v. I. C. C, 219 
U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310; United States v. 111. Cent. 
(D. C.) 230 Fed. 940; Penn. R. Co. v. Clark Co., 238 U. S. 456, 465- 
468, 35 Sup. Ct. 896, 69 L- Ed. 1406 ; So. Ry. v. Prescott, 240 U. S. 
632, 36 Sup. Ct. 469. 60 L. Ed. 836 : Penn. Ry. Co. v. Sonman, 242 U. 
S. 120. 37 Sup. Ct. 46, 61 L. Ed. 188; Grand Union Tea Co. v. Evans 
(D. C.) 216 Fed. 791; City Lee Surhmit v. Jewel Co., 217 Fed. 965, 
133 C. C. A. 637. Nor is the business carried on by the receiver, though 
interstate commerce in character, of such inhérent local nature that it 
is subject to the régulation and control that is sought to be imposed 
by tl:e state in the instant case. It is not always easy to détermine 
where the line must be drawn between that exertion of state power in 
référence to interstate commerce, vi^hich is allowable on the one hand, 
and that which is forbidden on the other. 

In Leisy v. Hardin, 135 U. S. 100, on page 119, 10 Sup. Ct. 681, on 
page 687 (34 L. Ed. 128), the court said in its opinion: 

"Where the subject is national in its character, and admits and requires 
uniformity of régulation, afllecting alike ail the states, such as transportation 
between the states, including the importation of goods from one state into 
anothei', Congress can alone act upon it and provide the needed régulations. 
The absence of any law of Congress on the subject is équivalent to its déclara- 
tion that commerce in that matter shall be free. Thus the absence of régula- 
tions as to interstate commerce with référence to any particular subject is 
taken as a déclaration that the importation of that article into the states 
shall be unrestricted. It is only after the importation is completed, and the 
property imported bas mingled with and become a part of the gênerai property 
of the state, that its régulations can act upon it, except so far as may be 
necessary to Insure safety in the disposition of the import until thus mingled." 

It is true that property, though started as an interstate shipment, 
may, between the point of shipment and the point of ultimate destina- 
tion, cease to be the subject of interstate commerce, and become subject 
to state action. The length and the purpose of the interruption of the 
transit are to be considered in determuiing the question. Diamond 
Match Co. v. Ontonagon, 188 U. S. 82, 23 Sup. Ct. 266, 47 L. Ed. 349; 
Gen. Oil Co. v. Crain, 209 U. S. 211, 229, 28 Sup. Ct. 475, 52 L. Ed. 
754. Incidental stoppage is immaterial. Kelley v. Rhoads, 188 U. S. 1. 
23 Sup. Ct. 259, 47 L. Ed. 359; Swift & Co. v. United States, 196 U. 
S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518. It is also true that, though the 
shipment at its destination be unsold and still retain its character of in- 
terstate shipment, it may nevertheless be subject to certain state ac- 
tion; for example, taxation in connection with taxation of gênerai 
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property throughout the state. Woodrufï v. Parham, 8 Wall. 123, 19 L. 
Ed. 382; Brown v. Houston, 114 U. S. 622, 5 vSup. Ct. 1091, 29 L. Ed. 
257. Also to inspection. But this must not be of such a character as 
to unduly burden Interstate commerce. Minnesota v. Barber, 136 U. 
S. 313, 10 Sup. Ct. 862, 34 L. Ed. 455 ; Patapsco Co. v. Brd. of Agric, 
171 U. S. 345, 356, 18 Sup. Ct. 862, 43 h. Ed. 191. 

But State action is not permissible in certain other directions; for 
example, prohibition of the sale of the goods, except by express au- 
thority through congressional enactment. Leisy v. Hardin, 135 U. S. 
100, 10 Sup. Ct. 681, 34 L. Ed. 128; Bowman v. Railway, 125 U. 
S. 465, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; Lyng v. Michigan, 135 U. 
S. 161, 10 Sup. Ct. 725, 34 L. Ed. 150. Even in the matter of taxa- 
tion, State action is not allowable which places taxation upon "the oc- 
cupation of doing a business" interstate in character. Leloup v. Port 
of Mobile, 127 U. S. 640, 648, 8 Sup. Ct. 1383, 32 L. Ed. 311 ; Asher 
V. Texas, 128 U. S. 129, 9 Sup. Ct. 1, 32 L. Ed. 368. The distinction 
between permissible and nonpermissible state action lies in "the nature 
and opération of the particular exertion of state authority." Am. 
Steel & Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 h. Ed. 
538. In the case of the State Freight Tax, 15 Wall. 232, 21 L. Ed. 146, 
the rule was announced in the following language: 

"Wlienever the subjects over whlch a power to regulate commerce Is asserted 
are In their nature national, or admit of one unlform System or plan of régula- 
tion, they may justly be said to be of such a nature as to require exclusive 
législation by Congress. Surely transportatlon of passengers or merchandlse 
through a state, or from one state to another, Is of this nature." 

In the case of South Covington Ry. Co. v. Covington, 235 U. S. 537, 
35 Sup. Ct. 158, 59 L. Ed. 350, L. R. A. 1915F, 792, the court, in pass- 
ing upon a municipal ordinance governing and regulating street cars 
running between that city and Cincinnati, Ohio, and with référence 
to one of the sections making it unlawful for the company to permit 
to ride in its cars more than one-third of the number of passengers over 
and above the number for which seats were provided therein, stated as 
f ollows : 

"If Covington can regulate thèse matters, certainly Cincinnati can, and 
Interstate business might be Impeded by confllctlng and varying régulations In 
this respect, with which it might be Impossible to comply. On one side of the 
river one set of régulations might be enforced, and on the other side quite a 
différent set, and both seeking to control a practically continuons movement 
of cars. As was said In Hall v. De Cuir, 95 U. S. 485, 489 [24 L, Ed. 597], 
'commerce cannot flourlsh In the midst of such embarrassments.' We need 
not stop to consider whether Congress has vmdertaken to regulate such Inter- 
state transportatlon as this, for it is clearly within its power to do so, and 
absence of fédéral régulation does not glve the power to the state to make 
raies which so necessarlly control the conduct of Interstate commerce as do 
those just consldered." 

As to the character of the business of transportation of natural gas, 
the Circuit Court of Appeals of this circuit has spoken as follows in the 
case of Haskell v. Cowham, 187 Fed. 403, 408, 109 C. C. A. 235, 240: 

"Interstate commerce in natural gas, Includlng therein its transportatlon 
among the states by pipe Une, is a subject national in Its character and sus- 
ceptible of régulation by unlform rules. The silence or Inaction of Congress 
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relative to such a subject is a conclusive Indication that it intends tliat Inter- 
state commerce tlierein shall be free, and any law or act of a state or its 
offlcers wliich proMbits It, or substantially restrains its freedom, Is violative 
of the Constitution and vold. Welton v. State of Missouri, 91 U. S. 275, 282, 
23 L. Ed. 347 ; Brown v. Houston, 114 U. S. 622, 631, 5 Sup. Ct. 1091, 29 L. Ed. 
257; Walling v. Mlcliigan, 116 U. S. 446, 455, 456, 6 Sup. Ct. 454, 29 L. Ed. 
691 ; Case of the State Freight Tax, 15 Wall. 232, 21 L. Ed. 146." 

This case was cited with approval in West v. Kansas Natural Gas 
Company, 221 U. S. 229, 31 Sup. Ct. 564, 55 L. Ed. 716, 35 U R. A. 
(N. S.) 1193. 

If anything further than the foregoing statement as to the character 
of the business actually carried on, and the application thereto of 
above cited authorities, were necessary, in order to establish that the 
business carried on by the rèceiver is interstate in its character, and 
of such a nature as not to be properly susceptible of or subject to local 
state régulations such as the 28-cent rate order, we hâve the statement 
of the Public Utilities Commission itself in its opinion of July, 1915, 
which opinion concluded with the following language: 

"It developed upon the hearing that more than half the natural gas 
supplled and marlseted by complainants Is sold in the state of Missouri. It 
Is conveyed by means of pipe Unes passlng through Kansas City, St. Joseph, 
and other dties in our sister state. It would be manifestly unfalr to imrmlt 
complainants to advance the priée of gas to their Kansas patrons, unless a 
corresponding Increase were made to consumers in Missouri. It is conceded 
that an advance in Kansas, wlthout a slmilar one in Missouri, would be 
unavaillng for the purposes contemplated by complainants, and they do not 
désire any advance in Kansas, except as it may be simultaneous with a cor- 
responding one In Missouri. This Commission, therefore, awaits the pleasure 
and action of the rate-regulatlng TxKly or bodies of Missouri having jurisdlc- 
tion of the subject-matter ; and if in that state proper and necessary orders \>e 
Issued estabUshlng a schedule of rates as herein outlined, an order, efCective, 
if possible, simultaneously, will be issued by this Commission, in accordance 
with the views herein expressed." 

The same conclusion was apparently reached by the Suprême Court 
of the state of Kansas, in State ex rel. v. Flannelly, 96 Kan. 372, 152 
Pac. 22, when in its opinion the court said: 

"The last question for our considération concerns the legality of the rates, 
both those that are in existence at the présent time and those named In the 
opinion of the Commission. The Commission finds that, where the net prlce 
of gas to consumers is novv 25 cents per thousand cublc feet, the rate should be 
increased to 28 cents. This, in eft'ect, is a finding that the rates now in 
existence are not compensatory. It then became the duty of the Commission 
to flx compensatory rates, takiiig into considération the gas sold in Missouri, 
assumlng that compensatory rates wUl be tlxed in Missouri. However, we 
may say that obédience to law in making rates in Kansas cannot legally be 
made dépendent on obédience to the same law in Missouri." 

The state of Kansas itself has thus realized that the business car- 
ried on by the rèceiver is of such character that the fixing of rates 
thereon is not a merely local matter. Furthermore, control over the 
supply of gas is not within the power of the Commission. The supply 
is an important élément, however, in the fixing of rates. This state of 
afïairs militâtes strongly against a conclusion that the business is of 
such character as to be properly subject to state control in the matter 
of rates. 
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The case of Maniifacturers' Heat & Light Company v. Ott (D. C.) 
215 Fed, 940, relied upon by the défendant Commission, must be dis- 
regarded, if it conflicts with the décisions above cited, for thèse déci- 
sions are binding upon this court. It may, however, in my opinion, be 
distinguished by the fact that the great bulk of the business transac- 
tions considered in that case were concededly intrastate, and the por- 
tion claimed to be jnterstate of very minor importance; whereas, in 
the instant casé exactly the reverse of those facts is true. It is trtie 
that about 6 per cent, of the gas deh'vered by the receiver in Kansas is 
produced in Kansas, but this cannot aUer the gênerai situation. Where 
a substantial part of a business is interstate commerce, the imposition 
of burdens and régulations thereon by state action cannot be justified 
by the fact that a portion of the business thus sought to be controlled 
and regulated is intrastate. See Leloup v. Port of Mobile, 127 U. S. 
640, 647, S Sup. Ct. 1383, 32 L. Ed. 31 1 ; Norfolk Ry. v. Pennsvivania, 
136 U. S. 114-119, 10 Sup. Ct. 958, 34 L. Ed. 394; Crutcher V. Ken- 
tuckv, 141 U. S. 47, 59, 11 Sup. Ct. 851, 35 h. Ed. 649; Galveston Rv. 
V. Texas, 210 U. S. 217, 228, 28 Sup. Ct. 638. 52 L. Ed. 1031 ; W. Ù. 
Ce. V. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355; Williams 
V. Talladega, 226 U. S. 404, 419, 33 Sup. Ct. 116, 57 h. Ed. 275. 

It is claimed by the défendant Commission that the inaction of Con- 
gress, in view of the character of the business, is an indication that it 
was intended that state action, such as is involved in the instant case, 
might properly be exercised. Hère again it is net always easy to draw 
a hard and fast Hne between cases in which, in the absence of congres- 
sional action, the state may properly act, and those in which it may not 
act. In the Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 
L. Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, the court in 
référence to this subject used the following language: 

"The prlndple which détermines this classification underlies the doctrine 
that the state cannot under any guise impose direct burdens upon interstate 
commerce. For this is but to hold that the states are not permitted directly 
to regulate or restrain that which from its nature should be under the con- 
trol of the one authority and be free from restriction save as it is govemed In 
the manner that the national Législature constitutionally ordains." 

Even in the absence of congressional action, the exercise of state 
authority over interstate commerce does not extend to the fixing of 
rates for the transportation of goods in such commerce. This doc- 
trine was announced before the establishment of the Interstate Com- 
merce Commission, and applies not merely to cases where that Com- 
mission has jurisdiction in référence to rates, but also in the absence 
of such jurisdiction. Wabash Ry. Co. v. 111., 118 U. S. 557, 7 Sup. 
Ct. 4, 30 L. Ed. 244; L. N. R. v. Eubank, 184 U. S. 27, 22 Sup. Ct. 
277, 46 h. Ed. 416; Ohio Ry. Com. v. Worthington, 225 U. S. 101, 32 
Sup. Ct. 653, 56 L. Ed. 1004. In the case of Railroad Commission of 
Ohio V. Worthington, 225 U. S. 101, 32 Sup. Ct. 653, 56 L. Ed. 1004, 
the following language is used: 

"It Is not necessary to revlew the cases In this court which hâve settled 
beyond peradventure that the national govemment has exclusive authority to 
regulate Interstate commerce under the Constitution of the United States, nor 
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to do more than reafflrm the equally well-settled proposition that over Inter- 
state commerce transportation rates the state has no jurisdictlon, and that an 
attempt to regulate such rates b'y the state or under its authority is void." 

The conclusion reached, therefore is that the interstate commerce 
in which the receiver is engaged is net of a local nature, and is not, 
even in the absence of action by Congress, subject to burdens or régu- 
lations imposed by state action, which are substantial rather than inci- 
dental in their nature. 

(C) Is the fixing of the 28-cent rate by the Public Utilities Com- 
mission in the présent controversy a burden or a régulation upon 
interstate commerce such as the state is not authorized to impose? 
It is not necessary to review the many cases deciding what consti- 
tutes a burden upon or a régulation of interstate commerce. Référence 
may simply be made to the following amongst a great number : State 
Freight Tax Cases, 15 Wall. 232, 21 L. Ed. 146; Western U. Tel. Co. 
V. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355; International 
Text-Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 
678, 27 L. R. A. (N. S.) 493, 18 Ann. Cas. 1103; Bucks Stove Co. v. 
Vickers, 226 U. S. 205, 33 Sup. Ct. 41, 57 L. Ed. 189; Minn. Rate 
Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 E. Ed. 1511, 48 L. R. A. 
(N. S.) 1151, Ann. Cas. 1916A, 18; Sioux Remedy Co. v. Cope, 235 
U. S. 197, 35 Sup. Ct. 57, 59 E. Ed. 193. 

It appears from the évidence in the case that gas transported by the 
receiver from Oklahoma costs at the initial point 5 to 7 cents per 
1,000 cubic feet. The différence between this cost price and the sell- 
ing price to the consumer is largely, if not wholly, made up of the 
cost of transportation. It would seem to require no argument to 
establish that any statute or order fixing the price at which gas may 
be sold to the ultimate consumer is, under the circumstances disclosed 
by the présent record, in fact a fixing of rates for the transportation 
of the gas. If this be the case, then, under the authorities heretofore 
cited, state action fixing such rates is not authorized ; it being a direct 
burden upon and a direct attempt to regulate interstate commerce. 
It is true the cases cited, involved rates by common carriers; but, as 
already noted, interstate commerce is equally protected, whether en- 
gaged in by a common carrier or by individuals. 

That the 28-cent rate is in reality a transportation rate, and so in- 
tended by the Commission, is also shown by the method adopted by 
the Commission in fixing the rate, viz. : First, dividing the property 
used by the receiver in his business into two parts, that used in produc- 
tion, and that used in transportation, and then using the valuation 
of the latter only as a basis for fixing the rate. In its opinion upon 
the preliminary injunction the enlarged court used the following lan- 
guage: 

"That the enforcement by a state through its ofHcers of any législative aot 
preventing Interstate commerce in this article of interstate commerce, either 
by a direct prohibition of such commerce in this article by state law, or by an 
Inhibition of a sale of the article in the state at any rate price whatever, or at 
any priée above a price so low that the laws of trade make it impossible to 
purchase or procure it in another state and to sell and deliver it in the pro- 
hibiting state at that price with proUt, substantially burdens and unduly Inter- 
242 F.— 44 
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feres with Interstate commerce, In violation ol the commerce clause of the 
Constitution of tlie TJnlted States." 

To the f oregoing statement may be added, perhaps as a corollary, that 
whenever a state, acting under the guise of fixing priées at which an 
article of interstate commerce brought into the state may be sold by the 
introducer upon its arrivai at destination, in reality thereby necessarily 
fixes or régulâtes the rate of transportation of such article from its 
initial point to the point of destination, such action by the state in 
fixing the sale price is an attempt to directly burden and regulate inter- 
state commerce, and is, therefore, unauthorized. When tested by 
either or both of the last-stated principles, the 28-cent rate order of the 
Public Utilities Commission of Kansas, dated December 10, 1915, 
made under an assumed authority from the state, is found to be an 
attempt to directly and imduly burden and regulate interstate com- 
merce, and is therefore unauthorized. This does not necessarily 
mean that the receiver, or the company after the receivership, can 
fix rates at their discrétion. There still remain remédies for unreason- 
able rates. See Covington Bridge Co. v. Kentucky, 154 U. S. 204, 222, 
14 Sup. Ct. 1087, 38 h. Ed. 962. 

To sum up the f oregoing, it is held: 

First, that the rates in force on January 1, 1911, under Laws Kan. 
1911, c. 238, § 30, for the sale and delivery of natural gas by the re- 
ceiver of the Kansas Natural Gas Company to consumers in Kansas, 
either directly or through intermediaries, were on December 10, 1915, 
and still are, noncompensatory, unreasonably low, confiscatory, and 
violative of the Constitution of the United States. 

Second, that the new rates fixed by the Public Utilities Commission 
of Kansas by its order of December 10, 1915, known as the 28-cent 
rate order, for the sale and delivery of natural gas by the receiver of 
the Kansas Natural Gas Company, to consumers in Kansas, either 
directly or through intermediaries, were on said date, and still are, non- 
compensatory, unreasonably low, confiscatory, and violative of the 
Constitution of the United States. 

Third, that section 30, c. 238, Laws Kan. 1911, in so far as it at- 
tempted to fix rates for the sale and delivery of natural gas by the 
receiver of the Kansas Natural Gas Company to consumers in Kan- 
sas, either directly or through intermediaries, was an attempt directly 
and unduly to burden and regulate interstate commerce, and therefore 
unauthorized and void. 

Fourth, that the so-called 28-cent rate order by the Public Utilities 
Commission of Kansas, dated December 10, 1915, made under an 
assumed authority f i;om the state, is an attempt to directly and unduly 
burden and regulate interstate commerce, and is therefore unauthor- 
ized and void. 

Plaintiff is entitled to hâve the preliminary injunction heretofore 
granted made permanent. The court expressly reserves jurisdiction 
over the parties to the suit and over the other issues involved therein 
until further order is made in référence thereto. 

A decree may be prepared in accordance with the foregoing déci- 
sion. 
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In re JOHN UDDLB CUT STONE 00. 
(District Court, S. D. New York. July 13, 1916.) 

1. Chattel Mortgages @=5l24 — Pbopeety Covebed — Afteh-Acquieed Peop- 

EBTT. 

A mortgage upon real estate upon which a stonecuttlng plant was lo- 
cated, and the buildings and improvements, togetlier witli tlie maehlnery 
and other Personal property used in sucti business, did not embrace ma- 
chinery installed after the mortgage was executed, except so far as such 
machinery had become part of the realty. 

[Ed. Note. — For other cases, see Ohattel Mortgages, Cent Dlg. Si 208, 
209.] 

2. Mortgages i&=>133 — Pbopeety Coveeed — E^ttjbes. 

That such mortgage by its terms embraeed machinery "and other Per- 
sonal property" did not limit It as a mortgage of real estate to the land 
and buildings. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dlg. §§ 260, 264, 265.J 

3. FlXTTJRES <S=18(5) — RlQHTS OF MOETGAGEES — MaCHINEET. 

In a stonecuttlng plant there was Installed a traveling crâne of steel 
construction with concrète foundations, a circular saw weighing about 16 
tons, and a planing machine weighing about 20 tons. The track of the 
crâne was upon heavy steel glrders resting on steel pillars, the bases 
of which were sunk in concrète and anchored thereln by bolts. The saw 
consisted of two tracks set in a concrète foundation, two tables mountetl 
on wheels on the tracks, an overhead track and carriage, and a motor 
attached to the carriage; the ends of the carriage being fastened to 
concrète pillars, and the anchor bolts buried in such pillars. The base 
of the planing machine was Imbedded in concrète and secured by anchor 
bolts. To a large extent they could not be removed without injuring the 
buildings and could not be removed to any extent without dlsintegratlon 
of the plant as a complète whole. Held that, as between a mortgagor and 
mortgagee, they constituted a part of the realty. 

[Ed. Note. — For other cases, see Flxtures, Cent Dlg. g§ 38-41.] 

4. FiXTUEES <S=»18(5) — KiGHTS or MOBTGAGEBS — MaCHINEET. 

Though cross-girders supporting the hoisting maehlnery and hoistlng 
machinery which traveled along such cross-girders, the tables used in 
connection wlth the saw, and the belting of some of the planing ma- 
chinery, were not physically annexed and could be removed, they were 
parts of an entire structure constituting one co-ordinated pièce of ma- 
chinery, and were parts of the machinery, and hence parts of the land 
Itself. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 38-41.] 

In Bankruptcy. In the matter of the John Liddle Cut Stone Com- 
pany, alleged bankrupt. On application for leave to foreclose a mort- 
gage and for leave to make the receiver in bankruptcy a party. Motion 
granted. 

Everett, Clarke & Benedict, of New York City, for petitioners. 
George H. Gilman, of New York City, for receiver. 

AUGUSTUS N. HAND, District Judge. This is an application b)' 
certain trustées under a will for leave to foreclose a mortgage which 
they hold upon premises belonging to the alleged bankrupt known as 
Nos. 402-422 East 107th street, in the borough of Manhattan, New 

■@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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York City, and for leave to make the receiver in bankruptcy a party. 
The raortgage was executed by the alleged bankrupt in 1909, was duly 
recorded pursuant to the laws of New York, and contained a clause 
mortgaging, not only thèse premises, but also specifically the buildings 
and improvements thereon, together with the machinery, implements, 
engines, boilers, saws, and other personal property used in the eut 
stone business of the John Liddle Cut Stone Company thereon. Aft- 
er the making of the mortgage, that company installed upon the prem- 
ises tlie following machinery: (1) A traveling crâne of steel construc- 
tion with concrète foundations. The track was upon heavy steel gird- 
ers resting on steel truss pillars, the bases of which were sunk in con- 
crète and anchored in the concrète by bolts running down a distance 
of 214 feet beîow the sunken base of the pillars. (2) A Fuller patent 
diamond circular saw weighing about 16 tons, consisting of two tracks 
set in a concrète foundation, two tables mounted on wheels on the 
tracks, and an overhead track and carriage for the saw and a motor 
attached to the overhead carriage. The foundation was 8 feet deep, 
and the concrète pillars in which the two ends of the overhead car- 
riage are fastened ran a few feet deeper. The anchor bolts for the 
machine were buried in concrète pillars and were 5 feet long, terminat- 
ing in anchor bolts. (3) A planing machine fastened in concrète foun- 
dations about 8 or 9 feet deep, the base of the machine being embedded 
in the concrète and further secured in the concrète by anchor bolts 
running down into the foundation. This machine weighed about 
20 tons. 

It is évident from the foregoing statement, as to which ail parties 
agrée, that the machinery is embedded in or annexed to the ground 
much more substantially than many buildings, and the photographs sub- 
mitted show that the removal of the pillars and tracks of the traveling 
crâne would materially injure several of the frame buildings on the 
mortgaged premises, since thèse structures hâve been built around the 
steel pillars of the crâne and lie beneath the track supported by the 
pillars. It may be doubted, however, whether the in jury to the build- 
ings caused by a removal of the steel pillars and tracks would be alone 
sufficient to détermine the character of this structure and constitute it 
a fixture. 

It is unnecessary to discuss at length what would hâve been the situa- 
tion if this machinery had been installed by a tenant, or if the niortga- 
gor and mortgagees had agreed that it should remain and be considered 
personalty after it was affixed. In the first case, the libéral treatment 
of the courts toward tenants who seek to reraove additions to real prop- 
erty which they hâve installed for the conduct of their business would 
probably permit removal during the terni. In the second case, I should 
probably find no sufficient reason for not holding the mortgagees to 
their agreement, and, as a resuit, the mortgage would not in such 
case cover the machinery added to the premises after the exécution 
of the instrument, and it would consequently be gênerai assets of the 
bankrupt estate which the receiver would be entitled to hold free from 
any lien. 

[ 1 ] Under existing circumstances, however, I see no reason to sup- 
pose that the clause in the mortgage specifying machinery used in the 
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business of the mortgagor covered future acquired machinery. It 
specifically covered then existing machinery only, and can embrace 
the machinery which has been installed since the mortgage was execut- 
ed only so far as such machinery has become part of the realty. 

A portion of the machinery in question was, I think, so permanently 
affixed to the reahy that it is by the weight of authority part of the 
land and is covered by the mortgage for that reason. The remaining 
articles were adapted for a stonecutting plant, were intended to be per- 
manently used as a part of that plant, and were so annexed to or ap- 
purtenant to the land as to become fixtures within the authorities. 
Triumph Electric Co. v. Patterson, 211 Fed. 244, 127 C. C. A. 612; 
McRea v. Central National Bank, 66 N. Y. 489 ; Watts Campbell v. 
Yuengling, 125 N. Y. 1, 25 N. E. 1060; In re Welch (D. C.) 108 
Fed. 367; Insurance Co. v. Allison, 107 Fed. 179, 46 C. C. A. 229. 

[2] The fact that the mortgage in its terms embraced machinery 
"and other personal property" does not limit it as a mortgage of real 
estate to the land and buildings. The mortgage in no way attempted to 
define what constituted fixtures. It covered chattels used in the 
stonecutting business and ex abundanti cautela mentioned machinery, 
engines, boilers, and saws, leaving it to the law to détermine their 
status. In McRea v. Central National Bank of Troy, supra, even a 
bill of sale covering the fixtures was regarded as unimportant in deter- 
mining whether they were real or personal property. 

In the case of Insurance Co. v. Allison, supra, Judge Wallace stated 
the law of New York, which is the law to be applied hère, as follows : 

"The gênerai rule derived from the décisions of the courts of New York is 
that, unless the annexation is one of a permanent charaeter, so that the 
machine or other chattel caunot be removed without substantlal Injury to the 
freehold, or unless the annexation Is of a machine or chattel especially adapt- 
ed for use In the particular place where It has been put, the purpose of the 
annexation and the intention with which it has been made are the most im- 
portant considérations, and are the determining criterion, whether It is a 
fixture or a chattel." 

[3, 4] It is évident, I think, that the three pièces of machinery in 
question were in gênerai designed by the mortgagor for use in a large 
stonecutting plant, were architecturally and mechanically necessary 
for such a plant, and, to a large extent at least, could not be removed 
without injuring the various buildings. They could not be removed to 
any extent without disintegration of the plant as a complète whole. 

The principal question which présents difficulty relates to the cross- 
girders supporting the hoisting machinery which are mountcd on 
wheels that travel along the top of the longitudinal girders and the 
hoisting machinery which travels laterally along the top of the two 
cross-girders. This structure, though manifestly of great weight, 
could be lifted off the tracks upon which it runs, and is therefore not in 
a literal sensé physically annexed. The same thing is true of the tables 
running upon the tracks used in connection with the diamond saw, 
and thèse, moreover, do not appear to be of unusual weight. The belt- 
ing of some of the planing machinery could likewise be removed. 

A careful discussion of the gênerai principles laid down by the New 
York courts, in determining between vendor and vendee and mortga- 
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gor and mortgagee what are to be regarded as fixtures, may be found 
in the case of McRea v. Central National Bank of Troy, 66 N. Y. 489. 
The court there said that : 

To create a "fixture" there must be "the union of three requlsltes: First, 
actual annexatlon to the realty or somethlng appurtenant thereto. Second, 
application to the use or purpose to whlch thls part of the realty wlth whlch It 
is connected is approprlated. Thlrd, the Intention of the party maklng the 
annexatlon to make a permanent annexatlon to the freehold." 

And Judge Rapallo later in the same opinion said : 

"The purpose of the annexatlon, and the Intent with whlch It was made, is 
in such cases the most Important considération. The permanency of the 
attachment does not dépend so much upon the degree of physical force with 
which the thing Is attached, as upon the motive and Intention of the party In 
attachlng It" 

Now, it seems to me that ail the portions of the machinery to which 
I hâve referred are appurtenant to the land, are particularly applicable 
to the use of the premises as a stonecutting establishment, and were 
intended for a permanent accession to the freehold which was designed 
to be used for a stonecutting business. It may be said that they were 
not either sunk in the ground or affixed by rivets or bolts. But this 
kind of annexatlon cannot be regarded as a final test. The court said, 
in the case of Hart v. Sheldon, 34 Hun, 38, quoting from the case of 
Snedeker v. Warring, 12 N. Y. 170: 

"A thing may be as flrmly atflxed to the land by gravitation as by clamps 
or cément. Its character may dépend much upon the object of Its érection. 
Its destination, the Intention of the person maklng the érection often exer- 
cises a controlllng Influence." 

And Judge Parker said in the case of Snedeker v. Warring, 12 N. 
Y. 170, where a statue of Washington and a sun dial, neither of which 
was fastened to any foundation or sunk in the ground, were under 
considération : 

"I apprehend the question, whether the pyramids of Egypt or Cleopatra's 
Needle are real or personal property, does not dépend on the resuit of an 
inquiry by the antlquarian whether they were orlginally made to adhère to 
thelr foundatlons with wafers, or seallng wax or a handful of cément. It 
seems to me puérile to make the tltle to dépend upon the use of such or of 
any other adheslve substances, when the great welght of the érection is a 
much stronger guaranty of permanence." 

The Master of the Rolls employed the same argument in the case 
of D'Eyncourt v. Gregory, L. R. 3 Eq. 382, in adjudging certain carved 
figures and marble vases in the great hall of a country house part of 
the real estate. He said : 

"I think it does not dépend on whether any cément Is used for flxlng thèse 
articles or whether they rest by thelr own welght, but upon thls, whether 
they are strictly and properly part of the architectural design for the hall 
and stalrcase Itself, and put In there as such as dlstingulshed from mère 
omaments to be afterwards added." 

The question, therefore, is whether the articles under considération 
are parts of the machinery, which is in turn a part of the land itself. 
I think both the belting and the tables, as well as the traveling crâne. 
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are, as counsel for the trustées hâve aptly put it, a portion of an entire 
structure constituting "one co-ordinated pièce of machinery." 

In the case of Sheffield, etc., Society v. Harrison, L. R. 15 Q. B. D. 
358, Cotton, L. J., said in discussing whether belting used to tum ma- 
chinery was a fîxture: 

'Thèse belts are not merely pièces of leather, but they were essential parts 
of certain machines, and thèse machines were afllxed to the freehold. Thèse 
l)elts were fitted to the machine and were only fit to be used wlth it as part 
of It; and, if the machine was part of the land, thèse belts were parts of 
the land." 

Brett, M. R., and Lindley, J., sitting in the divisional court of ap- 
peal, were of the sauie opinion. 

The tables running upon tracks used in connection with the diamond 
saw in some ways resemble roliing stock of a railroad which is gen- 
erally regarded as personal property, but the cars and engines in use 
upon our railroads are shifted from one part of the road and often 
f rom one part of the country to the other. Thèse tables are necessary 
to move the stone in proper adjustment to the diamond saw and are a 
necessary part of the machine as a whole. 

No subject is more dépendent upon the circumstances of each par- 
ticular case and abounds in more confîicting judicial décisions than 
that of fixtures. Because of the confusion of the subject, I hâve quot- 
ed at length from some of the décisions in order so far as possible to 
justify my conclusions by explicit judicial utterances. 

To summarize: My opinion is that the mortgaged premises were 
designed for a stonecutting plant, the machinery in question was ail 
part of this plant, and, so far as any of it is not physically annexed 
to the land, it is a portion of structures that are permanently annexed. 
Ail the articles in question are therefore fixtures within the principles 
I hâve referred to. 

For the foregoing reasons, the motion for leave to make the receiv- 
er and his successor, the trustée, parties to a foreclosure suit, is 
granted. 



In re LIBERTÏ DOLL 00., Inc. 

(District Court, S. D. New York. May 7, 1917.) 

Damages ^=979(1) — Liquidated Damages ob Penalty. 

By an agreement between clalmant and the bankrupt, a corporation, 
claimant was to make advances for labor and materlal on orders received 
by the bankrupt acceptable to clalmant, to whom the bankrupt was to a&- 
sign ail aceounts receivable for merchandise covered by such orders, the 
merchandise itself, etc. Claimant agreed to supervise the collection of ail 
aceounts so assigned, to advise as to the crédit and flnandal responsibil- 
ity of the bankrupt's aceounts, asslst in the bankrupt's crédit department, 
and perfonrt ail such other services usoal in its business. At its option 
the advances might be applied directly in payment for labor or nmterlals. 
Tfie bankrupt was to pay interest on daUy balances, and, in addition, 
though advances were to be made only on orders acceptable to clalmant, 
and it was tberefore not obligated to make any advances, It was to be 
paid a commission of $2,500 for its services untU orders or aceounts recelv- 



^ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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able amounted to $100,000 a year, when It vras to be pald a coirfmtsslon 
of 2% per cent. It was also to be pald ail actual disbureeiuents and rea- 
sonable attorney's fées. Held that, while the contract was not usurious, 
because the bankrupt, belng a corporation, could not plead usury under 
the State law, It was unconscionable, and the provision for the payment 
of $2,500 was in the nature of a penaltj', as there would be no dlfficulty 
in ascertaining the value of the services actually rendered. 
[Ed. Note. — For other cases, see Damages, Cent Dlg. § 164.] 

2. DAifAGES <©=>80(1) tjQUIDATED DAMAGES OE "PENAITY." 

"Where the sum agreed upon as liquldated damages is so great as to be 
unconscionable, It will be regarded as a "penalty." 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 170-172. 

For other définitions, see Words and Phrases, First and Second Séries, 
Penalty.] 

3. Damages <S=»80(1) — Liquidated Damages or Penalty! 

Where the amtount stipulated as liquidated damages is dlsproportionate 
to the presumable and possible damages, or to a readily aseertained loss» 
it will be treated as a penalty. 

[Ed. Note.— For other cases, see Damages, Cent. Dlg. §§ 170-172.] 

4. Chattel Moetgages <S=»115 — Attobney's Fées— Right to Attoenet's 

Fées. 

Under a chattel mortgage given as additional securlty for advances 
under a contract providing for the payment of ail of the lender's disburse- 
ments or expenditures and ail reasonable attorney's fées, where the lend- 
er was compelled to défend the valldity of the mortgage in bankruptcy 
proceedings, it was entitled to a reasonable attorney's fee. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dlg. §§ 190, 
191.] 

5. Bankruptcy ig=:j474 — Costs — Revikw of Referee's Oedebs. 

Where, on the trustee's motion for review of an order of the référée 
In favor of another litigant, neither party was whoUy successful, the dis- 
bursements should be tased equally against the trustée and such litigant. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 878-884.] 

In Bankruptcy. In the matter of the Liberty DoU Company, Incor- 
porated. On review of an order of the référée, directing the trustée 
in bankruptcy to pay to Levison & Co. $2,412.61, and $250 for the fées 
and disbursements of their attorney, aggregating in ail $2,662.61. 
Order modified. 

On February 14, 1916, Levison & Co., as party of the first part, entered Into 
a wrltten agreement with the bankrupt corporation, as party of the second 
part. For the convenience of those interested in the principal question involv- 
ed, the essential features of the agreement are herewith qulte fully set forth. 

"Mrst. The first party hereby agrées to advance unto the second party 
* * * such sums of money as may be required by the second party for 
the purpose of paying for labor and material on orders received by the second 
party in its business, provided such orders are acceptable to the first party 
as security, and in such eveut the first party agrées to advance to the second 
party an amount on eaeh order not exceedlng fifty (50%) per cent, of the 
selllng priée Indlcated thereln. Upon delivery and acceptance of merchandise, 
and the assignment to first party of the account receivable created thereby 
and delivery of Invoices therefor, first party will make a further advance of 
25% of the amount of invoIce ; it belng the Intention that the total advance 
under any account receivable shall not exceed 75% of the net amount 
thereof. 

"Second. The second party agrées to exécute • • • and dellver unto 
the first party an assignment • • • of ail the accounts receivable there- 

â=3For other cases see same topic & KEY-NUMBKR la ail Key-Numbered Digests & Indexe» 
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after to be created by reason of the delivery and acceptance of the mer- 
chandlse provided for in said orders, together with ail moneys due and t(i 
grow due thereon. 

"ïhlrd. And in order to carry out the intents and purposes o£ the agree- 
inent between the parties hereto, the second party bas agreed to, and • » * 
does hereby, sell, assign, transfer, and set over unto the flrst party ail such 
orders upon whlch the flrst party shall hereafter make advances, as herein- 
before provided, and of ail the moneys due and to grow due thereon, • ♦ * 
and does hereby sell, assign, transfer, and set over unto the first party each 
and every account reeeivable created by the delivery and acceptance of the 
marchandise covered in each such order, and of the moneys due and to grow 
due upon each such account reeeivable, and does hereby sell, assign, transfer, 
and set over unto the first party ail and each and every article of merchandlse 
used or to be used in the flUiug of any order upon which the first party shall 
hâve made advances and which shall bave been assigned as hereinbetoro 
provided for, including raw materlal and finished article, and such merehaii- 
dise used in the orders above provided for shall at ail times be and remalii 
the property of the first party herein untll actually dellvered to and acceptée! 
by the customer giving such order, and, should such customer reject or return 
said completed merchandise, such rejected or returned merchandise shall 
at ail times be and remain the property of the flrst party herein, wherever the 
same may be situated, and shall so remain the property of the flrst party 
until any and ail advances made by the flrst party to the second party shall 
hâve been fuUy liquidated and discharged. Such returned merchandise may 
be reshipped or redelivered, and in such event the accounts reeeivable created 
thereby shall be immediately assigned to the flrst party as addltlonal col- 
latéral, and the same are hereby so assigned. 

"Fourth, The first party agrées to supervise the collection of ail accounts 
assigned to them, and to use due diligence in the collection thereof, but they 
shall net be liable for any failure to collect provided the flrst party has usea 
such diligence, to issue statements and draw diafts as and when necessary, 
to ad vise as to the crédit and financial responsibility of the accounts of the 
second party and to assist in the crédit department of the second party, to 
open and keep aecurate and true books of account concerning the accounts 
transferred and assigned to it, and render unto the second party reports of 
collection and crédits, and to perform ail such other services usual in the busi- 
ness of the flrst party. 

"Fifth. The advances to be made by the flrst party of flfty (50%) per cent. 
of the amount of any order, as above provided for, shall, at the option of the 
first party, be either tumed over unto the second party, or be applled by the 
first party to the payment for materials to be used in the filling of such 
orders and the payment of labor to be employed therefor. Invoices for ma- 
terials and merchandise purchased for the filling of such orders are to be 
submitted to the flrst party for payment and the weeUly pay roU for labor for 
.such purpose to be submitted on Saturday of each week, and the same to be 
paid by the first party. 

"Sixth. Ail checks received by the second party in payment of any assign- 
ed orders, or accounts reeeivable, shall at ail times be and remain the property 
of the first party, and upon receipt thereof by the second party the identieal 
checks so received shall immediately be dellvered to the flrst party, and the 
first party Is hereby authorized and empowered by the second party to In- 
dorse such checks in the name of the second Party, if need be, and to in- 
dorse or sign any receipts, warrants, notes, checks, or drafts, or any other 
negotiable instruments received in payment of such accounts reeeivable. And 
the second party does hereby constitute and appoint first party its attorney 
irrévocable, for it and in its name, place, and stead, or in the name of the 
flrst party, and at the cost and expense of the second party, to ask, demand, 
receive, collect, compromise, sue for, and instltute and complète any actions or 
proeeedings whatsoever for the collection of any moneys due upon orders or 
accounts reeeivable assigned as aforesaid. 

"Seventh. The second party agrées to pay in full and liquidate each and 
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every adranee, whether made upon orders or aceounts recelvable, wlthin a 
period of ninety (90) daya from the date of such advance. 

"Blghth. AU sums received from the collection of aceounts assigned shall 
be applied by flrst party to the crédit of second party's account, allowing in- 
terest thereon at the rate of six (6%) per cent, per annum, and second party 
agrées to pay interest at the rate of six (6%) per cent, per annum on ail 
dally balances agalnst It The equity of 25% in each account recelvable when 
paid shall be applied to the repayment of any advances then remainlng unse- 
cured except by assignaient of orders ; when such advances bave been fully 
llquidated, then such equity shall be pald to second party upon demand. 

"Ninth. The second party agrées to pay unto first party, for the services to 
be rendered by flrst party, a commission of twenty-five hundred ($2,500) 
dollars, same to be pald in advance, and such sum to b« In full payment of 
ail of the flrst party's services and commissions untll the gross amount of 
orders or aceounts recelvable upon whlch the flrst party sljall bave made ad- 
vances shaU bave amounted to one hundred thousand ($100,000) dollars m 
each year; said commissions to be paid in any event, regardless of the 
amount of gross orders or aceounts recelvable assigned upon ail advances 
made in excess of the said sum of one hundred thousand ($100,000) dollars in 
any year. The second party agrées to pay unto the first party a sum 
equal to two and one-half (2%%) per cent, of the gross amount of orders or 
aceounts recelvable assigned to the flrst party. In addition thereto, the sec- 
ond party agrées to pay to and reimburse the flrst party for any actual dls- 
bursements or exi>endltures, such as postage, exchange on checks, ail reason- 
able attorney's fées and disbursements Incurred, if necessary, in the collec- 
tion of any aceounts recelvable, or in any other matter made necessary by 
reason of any of the provisions of thls contract. 

"Tenth. The second party agrées to pay to the flrst party, upon demand, the 
involce value of any retumed merchandise or the amount of any assigned 
account past due for fifteen days, or the amount of any account, the debtor of 
whlch shall bave become insolvent. Such aceounts shall, hovrever, continue to 
be held by the flrst party as additlonal seeurlty for any ladebtedness then 
due from the second party. 

"Eleventh. In the event of any default in the tenns hereof, or of any mls- 
representatlon concerning any assigned account, or any mlsrepresentation In 
regard to any matter pertalning to thls agreement, or In the event that the 
second party becomes insolvent, or makes an assignment for the benefit of 
credltors, or If bankruptcy proceedings be Instituted agalnst it, or a pétition 
be flled by it, or if any judgment be entered agalnst the second party and 
remain unpaid for a period of thirty days, ail ladebtedness of the second 
party to the flrst party then outstandlng shall Immedlately become due and 
payable to the first party upon demand. 

"Twelfth. Ail collatéral coming Into the possession of the flrst party shall 
at ail times be and remain as collatéral for any liabillty then outstandlng 
from the second party to the flrst party. 

"Thirteenth. Flrst party shall bave the rlght to examine the books of the 
second party at ail reasonable tlmes for the purpose of verlfylng the valldlty 
of any assigned aceounts, and shall hâve a lien upon ail moneys, property, or 
collatéral of the second party whlch Is now, or may hereafter be, in the com- 
pany's possession, or under Its control, for any and ail ladebtedness whlch 
may accrue under thls agreement or otherwlse. 

"Fourteenth. Second party represents and warrants that it Is absolutely 
solvent, and makes thls statement for the purpose of indueing the flrst 
party to make the advances herein provided for, knowlng that the first party 
relies upon thls représentation in so dolng. 

"Fifteenth. It Is agreed between the parties hereto that no walver by the 
flrst party of any of the terms, provisions, or covenants hereof shall be deemed 
a walver of such term, provision, or covenant thereafter. The first party shall 
be entltled thereafter to the strict performance of such term, provision, ot 
covenant; and thls covenant shall also apply to any other agreement or in- 
strument between the parties hereto. 
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"Sixteenth. The second party, as security for the full and faifhful per- 
formance of eaeh and every of the covenants, terms, and conditions of thls 
agreèment, hereby sells, assigns, transfers, sets over, and conveys unto the 
flrst party the following described policies of insurance. • • • " 

As fnrther security, It was agreed between Levison & Co. and Kahnweiler, 
président of the bankrupt, that the bankrupt would exécute and deliver a 
ehattel mortgage for $8,000 on its machinery, âxtures, etc. Owing to the 
necessity of obtaining an asslgnment of an existlng mortgage held by one 
Behrman, or having the Behrman mortgage satlsfled and a new mortgage exe- 
cuted, a delay occurred, so that the bankrupt dld not exécute and deliver 
the ehattel mortgage until February 19, 1916. Thls mortgage was promptiy 
flled in the New York county reglster's office. The détails of the exécution 
and delivery of the ehattel mortgage are fully and correctly dealt with by 
the référée and need not be hère repeated. On April 17, 1916, the bankrupt 
luade a gênerai asslgnment for the benefit of creditors, which was followed 
the next day by the filing of a pétition in involuntary bankruptcy. 

The total amount of advances made by Levison & Co. up to the filing of 
the pétition in bankruptcy, was $8,341.37. Agalnst thèse advances, Levison & 
Co. had collected $8,74&.45. After dedueting interest and other charges, there 
still remains a small amount in the hands of Levison & Co. over and above 
their advances, so that they hâve received full payment, and thls small bal- 
ance is due from them to the trustée, unless the référée was right in holding 
that they were entitled to $2,500 under paragraph nlnth of the agreement, 
and $250 attorney's fee under the same paragraph. 

Benjamin B. Greller, of New York City, for the motion. 
S. C. Sugarman, of New York City, opposed. 

MAYER, District Judge (after stating the facts as above). Two 
questions are in controversy : (1) The vaUdity of the ehattel mortgage; 
and (2) the légal effect of paragraph ninth of the contract. 1 am 
satisfied that the mortgage was valid. The testimony of Sugarman, 
the attorney for Levison & Co., is clear and convincing in respect of 
the history and détails of the mortgage transaction, and the report 
of the référée need not be added to in that regard. 

[1] Paragraph Ninth. As the bankrupt is a corporation, the trus- 
tée, under the New York law, cannot plead usury. The provisions oî 
the ninth paragraph are, however, différent from those in such reported 
cases as hâve been called to my attention. Levison & Co. were not un- 
der any binding obligation to advance a dollar, because under paragraph 
first of the contract the advances were to be made only if the orders 
received by the bankrupt were "acceptable to" Levison & Co. "as se- 
curity." This gave Levison & Co. uncontrolled discrétion at any time 
to refuse to make further advances. Such a provision was, of course, 
not open to criticism, for, where the lender is financing a business on 
orders, he may, with propriety and wisdom, insist that he shall be the 
sole judge of the acceptability or character of the security upon which 
he is asked to make advances. But because this provision of para- 
graph first enabled Levison & Co. to décline at any time to make fur- 
ther advances, it was possible under paragraph ninth for Levison & 
Co. (quite irrespective of bankruptcy), to receive $2,500 and attorney's 
fées, even though they had advanced far less than the $100,000 con- 
templa ted. 

I fully recognize that there are many persons in the same kind of busi- 
ness as Levison & Co., and that it is not the function of the courts 
to make contracts for grown-up persons. Doubtless there is an usef ul 
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héld for lenders of this character, so long as their contracts are fair 
and commercially liveable ; but, when thèse contracts are unconscion- 
able on their face, the courts will scrutinize them closely, to déter- 
mine, inter alia, whether a liability to pay is really in the nature of 
an agreement for liquidated damages or merely a penalty in an easily 
penetrated disguise. 

The référée was impressed with the argument of counsel for Levi- 
son & Co. as to the "unusual character" of the agreement, for in his 
opinion he stated : 

"In explanatlon of the apparently unconsclonable tenns of thIs agreement, 
by which, aecordlng to the trustee's theory, thèse petltlonefs took advantage of 
the bankrupt's necesslty, the petltloners urge what they contend is the 
unusual character of the transaction. They point out that the advancements 
were made, not upon actual accounts reeelvable, but upon mère orders whlch 
had not been flUed." 

But a mère reading of the contract will show that the distinction 
suggested is of the most shadowy kind; that the lenders were fully 
protected, and the borrower bound hand and foot. In Matthews v. 
Coe, 49 N. Y. 57, and 70 N. Y. 239, 26 Am. Rep. 583, the action was 
for conversion, brought by the owner of the property, on the theory 
that the défendant had no right to hold it by virtue of a contract void 
for usury. 

"The agreement between the parties" sald Judge Allen, in TO N. T. at page 
242 [26 Am. Rep. 583], "was In form the usual commercial contract by whieh 
a commission merchant contracts wlth a dealer In produce or other mer- 
chantable commodlty for the loan or advance of hls money at the légal rate 
of interest, to enable the dealer to purchase or carry hls merchandise, and 
also for an agreed commission to undertaUe the care, management, and sale 
of the commodlty. Such contracts, proper and usual in form, may be made 
oovers for usury, and, when thls fact Is established by compétent proof, they 
are wlthin the condemnatlon of the laws agalnst usury, and void. The ques- 
tion is upon contracts for the transaction of a commission business In con- 
nection with the use of money, whether a fair, reasonable, usual, and cus- 
tomary allowance for the trouble and Inconvenience of transacting the busi- 
ness only bas been secured, or whether, under the guise of a commission for 
services, trouble, and expenses, the lender bas sought to and bas reserved and 
secured to hlmself compensation for the -use of hls money in excess of the 
rate of interest allowed by law. The contracts are not necessarily usurious, 
imd the onus is upon the party, seeking to impeach them for usury, to prove 
the guilty intent, and that the contract is a cover for usury, and for the loan 
of money upon usury." 

The contract between the parties (see record on appeal) provided 
that the lender was to receive interest on his advances and 21^ per 
cent, on the advances by way of commission. In Spain v. Talcott, 165 
App. Div. 815, 152 N. Y. Supp. 611, Talcott (in addition to interest), 
for his "services as factor, superviser, and selling agent," was to re- 
ceive SYs per cent, commission on the sale of consigned goods up to 
$200,000 and 3 per cent, upon sales in excess of that amount. While 
Spain really conducted the business, nevertheless Talcott, if called up- 
on, was obligated to act as factor and selling agent, and in fact col- 
lected the bills. See, also, Cockie v. Flack, 93 U. S. 344, 346, 33 L. 
Ed. 949. In Houghton v. Burden, 228 U. S. 161, 33 Sup. Ct. 491, 5? 
L,. Ed. 780, the circumstances were peculiar, and the contract contem- 
plated the actual services of Burden, a retired merchant and experi- 
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enced accountant, who wished to secure light employment and wa? 
willing to lend money if he could secure such employment. The con- 
tract will be found in the case reported under the title In re Canfield, 
193 Fed. 934, 113 C. C. A. 562, and under paragraph VII thereof it 
was provided that Burden — 

"shall be entitled to compensation for the labor and services to be perfonned, 
• » * wWch compensation Is to be measured by Computing 1 per cent, 
per month upon whatever part of the advanee shall remain uncollected on 
the sald aecounts. * • • •• 

The contract in Re Mesibovsky, 200 Fed. 562, 119 C. C. A. 42, pro- 
vided that the 2 per cent, commission was to be calculated on the 
amount due from the customer. In the case of In re Fishel, 198 Fed. 
464, 117 C. C. A. 224, the commission was to be figured on "the gross 
amount of aecounts of the customer assigned to the banker." 

From the foregoing it will be seen (1) that ail thèse contracts fîxed 
the commissions or compensation upon the theory that such commis- 
sion or compensation should be paid for services actually rendered by 
one obhgated to render them if called upon, and (2) that the commission 
or compensation was to be calculated on some definite and reasonable 
basis. In none of the contracts considered in thèse cases can be found 
any provision such as the ninth paragraph, which obligates the borrow- 
er to pay a fixed amount, irrespective of services rendered. 

It will be noted that the services agreed to be rendered under para- 
graph fourth are not the services of a factor. Where a factor sets 
aside a part of his warehouse, hires buyers or salesmen, or otherwise 
obligates himself to others genuinely (and not as a mère cover) to 
render real service to the borrower, it may be that the parties can con- 
tract that, in the event of a breach,.a stated sum shall be the liquidated 
damage.. In the case at bar, however, ail that the lenders bound them- 
selves to do was to collect the aecounts, to advise as to crédit, to keep 
books of account, and "to perform ail such other services (ejusdem 
generis) usual in the business" of the borrower. 

[2, 3] I find no évidence as to what they did in this regard, except 
that, when insolvency overtook the bankrupt, the lenders had collected 
more than enough to cover their advances. Undoubtedly, as between 
private individuals, the provision of the ninth paragraph would be void 
for usury, because the obligation to pay, irrespective of service render- 
ed, clearly would make the $2,500 a bonus for a loan. As against this 
bankrupt corporation, the provision is certainly in the nature of a pen- 
alty. Two rules are well established: (1) That where the sum agreed 
upon is so great as to be unconscionable, it will be regarded as a penal- 
ty ; (2) that where the stipulated amount is disproportionate to presum- 
able and possible damages, or to a readily ascertainable loss, the courts 
will treat it as a penalty. Cotheal v. Talmage, 9 N. Y. 554, 61 Am. 
Dec. 716; Ward v. Hudson River Bridge Co., 125 N. Y. 230, 26 N. E. 
256 (in which Judge Gray points out the distinction between a "penaltv" 
and "liquidated damages"); Curtisv. Van Bergh, 161 N. Y. 47, 52, 55 
N. E. 398 (an interesting review by Judge Vann) ; Csesar v. Rubinson, 
174 N. Y. 492, 67 N. E. 58 ; Hicks v. Monarch Cycle Mfg. Co., 176 N. 
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Y, 111, 68 N. E. 127 (opinion by Judge Wemer analogously in point 
hère) ; Dunn v. Morgenthau, 71 App. Div. 147, 76 N. Y. Supp. 827, af- 
firmed 175 N. Y. 518, 67 N. E. 1081 ; Perley v. Shubert, 121 App. Div. 
786, 106 N. Y. Supp. 593. Sce, also, Poppenberg v. R. M. Owen & Ce, 
84 Mise. Rep. 126, 146 N. Y. Supp. at page 486. 

In the case at bar tbere should be no difficulty in ascertaining the val- 
ue of the services (such as they were) actually rendered, and I cannot 
imagine any damages for the breach. The lenders hâve practically 
made their own rule of damages, for, in the event that the acceptable 
assigned orders or accounts reached over $100,000, Levison & Co. were 
to receive 2^4 per cent, on the gross amount thus assigned. To save 
the expense of sending the matter back to the référée, I think on the 
évidence in this record that it can be found that Levison & Co. are en- 
titled to 2% per cent, on $9,475.58, the gross amount of the assigned 
accounts — a reasonable compensation for the service they bound them- 
selves to render. If, however, Levison & Co. désire to offer proof of 
damages in excess of this amount, the claim will be remitted to the réf- 
érée for that purpose only. 

[4] I am of opinion that Levison & Co. are entitled to recover a 
reasonable attomey's fee, because they were compelled to défend the 
validity of the mortgage. While the services rendered to Levison & Co. 
in this connection by their attorney are not set forth in détail, the 
référée was undoubtedly sufficiently familiar with them to be able to 
fix the fee intelligently, ànd the sum of $250 seems to me to be reason- 
able. 

[5] As neither litigant has been wholly successful, the disburse- 
ments will be taxed equally against the trustée and Levison & Co. 

Submit order in accordance herewith on two days' notice. 



TOWNB V. BISNEB, Internai Revenue Oollertor. 
(District (3ourt, S. D. New York. June 15, 1917.) 

1. INTEBNAL REVENUK i®=7 — INCOME TaX GAINS AND PROFITS OF BUSINESS. 

Gains and profits from business can only be taxed under Income Tax 
Act Oct 3, 1913, c. 16, 38 Stat. 114, by vlrtue of ownershlp of the property 
from whlch tbey are derlved. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10.] 

2. INTEBNAL REVENUE <3=>2 — OONSTITUTIONALITY OF REVENUE LaWS. 

Under Const. Amend. 16, provldlng that Congress shall hâve i)ower to 
lay and coUect taxes on income from whaterer source derlved, without ap- 
portionment among the several states, and without regard to any census 
or enumeration, stock dlvidends cannot be reached by Income Tax Act 
Oct. 3, 1913, even though expressly declared taxable thereby, unless they 
are in fact income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. § 2.] 

3. CoNSTiTTJTioNAX I.AW <S=s>14 — Statutes <8=>188 — ^Meaninq of Lanouaoe — 

Pbiob Constbuction by Congress. 

The Word •'income," as used in Const. Amend. 16, and in Income Tax 
Act Oct 3, 1913, must be presumed to hâve been used in the sensé in 

^=3For other cases see same topic &. KEY-NUMBER In ail Ker-Numbered Dlgests & Indexe* 
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whlch the Suprême Court had theretofore deflned It, If Judldal définition 
had been clearly given. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. § 11; 
Statutes, Cent Dig. §§ 286, 267, 276.] 

4. INTEENAL REVENUE <SS=»7 — INCOME TaXES — STOCK DiVIDENDS. 

Tliat a stock dlvidend so lessened the market price of a stockholder's 
original stock as not to affect the market value of hls aggregate holdings Is 
not conclusive that It was not Income taxable under Income Tax Act Oct. 
3, 1913, § 2, par. B, provldlng that the net Income of a taxable person 
shall Inelude gains, profits, and income derived from Interest, rent, divi- 
dends, securitles, or the transaction of any lawful business carrled on for 
gain or profit, or gains or profits and Income derived from any source 
whatever, as thls would be true in case of any cash dlvidend, extraordl- 
nary, or even ordinary. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-lO.J 

5. Intebnal Revenue i@=»7 — Income Tax — Stock Dividend — "Gains, Pbofits, 

AND Income." 

Stock dividends are taxable income, under Income Tax Act Oct. 3, 
1913, § 2, par. B, slnce, even though not technically dividends, they repre- 
sent "gains, profits, and income," within the meanlng of the statute, and 
they are subjeet to the supertax under paragraph A, subd. 2, provldlng 
that for the supertax there shall be a retum of total net Income from ail 
sources, corporate or otherwise. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 8-10.] 

6. Internai. Revenue <S=>7 — ^Income Taxes — Stock Dividends. 

Stock dividends are taxable as Income, under Income Tax Act Oct 3, 
1913, though pald out of a surplus accumulated and in the treasury of 
the corporation v^hen the act went Into eft'ect. 

[Ed. Note. — For other cases, seei Internai Revenue, Cent. Dig. §§ 8-10.] 

7. Statutes <g=»225i^ — Oonstkuotion — Subséquent Législative Construction. 

Income Tax Act Sept 8, 1916, c. 463, § 2, 39 Stat. 757 (Comp. St 1916, 
I 633eb), provldlng that a cash or stock dlvidend payable out of earnlngs 
slnce March 1, 1913, shall be considered Income, cannot be held to deflne 
the Income taxable under Income Tax Act Oct. 3, 1913. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. § 298.] 

8. Intebnal Revenue <S=32 — Constitutionalitt of Revenue Laws. 

Income Tax Act Oct. 3, 1913, constrvied as taxlng stock dividends, Is 
constltutlonal, for they possess the real essentials of Income. 

[Ed. Note.— For other cases, see Internai Revenue, Cent Dig. § 2.] 

At L,aw. Action by Henry R. Towne against Max Eisner, Collector 
of United States Internai Revenue for the Tliird District of tlie State 
of New Yorlc. On demurrer to the complaint. Demurrer sustained. 

L^uis H. Porter, of New York City, for plaintifï. 

H. Snowden Marshall, U. S. Atty., of New York City (Ben A. 
Matthews, Asst. U. S. Atty., of New York City, of counsel), for de- 
fendant. 

Archibald R. Watson, Paul D. Cravath, George Welwood Murray, 
and Charles E. Hughes, ail of New York City, amici curise. 

AUGUSTUS N. HAND, District Judge. This is an action to re- 
cover income taxes paid upon stock dividends under protest. The 
directors and stockholders of the Yale & Towne Manufacturing Com- 
pany, having a surplus, ail of which was earned prior to January l, 

4s>For other cases see same topic & KBT-NUMBSR in al) Key-Numbered Dtgests & Indexes 
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1913, voted on December 17, 1913, to transfer $1,500,000 thereof to 
its capital accotint and to apply the same to the payment of an issue 
of 15,000 shares of new stock, of the par value of $100 a share, and 
to distribute this stock pro rata among stockholders of record on De- 
cember 26, 1913. The actual distribution was made January 2, 1914. 
The effect of this resolution was to increase the capital stock from 
$3,000,000 to $4,500,000, par. The resolution under which the stock 
dividend was declared also provided for scrip redeemable at par for 
fractional shares. The plaintiff was a holder of 8,349 shares of stock 
of the Company, and upon distribution of the stock dividend received 
41741/4 more. A tax of $20,208.94 was assessed upon his stock divi- 
dend, which he paid under protest, and now sues to recover. 
The act of October 3, 1913, provides (section B): 

" ♦ * * The net Income of a taxable persoii shall include gains, profits, 
and income derived from • * * interest, rent, dividends, securitles, or the 
transaction of any lawful business carrled on for gain or profit, or gains or 
I)rofits and income derived from any source what«ver." 

The ruiing of the Treasury Department (Décision 2274, issued De- 
cember 22, 1915) provides : 

"Stock dividends pald from the net earnings or the establlshed surplus or 
\mdivided profits of corporations * * * are held to be the équivalent of 
cash and to constitute taxable Income under the same conditions as cash 
dividends." 

[1] Gains and profits from business can only be taxed under the 
présent Income Tax Act by virtue of ownership of the property from 
which they are derived. They arei not, like excise taxes, based upon 
the earnings of a business, corporate or otherwise. They are direct 
taxes, under the décision of the Suprême Court in Pollock v. Farmers' 
Loan & Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 39 h. Ed. 1108, and 
would hâve to be apportioned, but for the récent enactment of the 
Sixteenth Amendment to the Constitution. This amendment provides 
that: 

"The Congress shall hâve povi^er to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, 
and without regard to any census or enumeration." 

[2, 3] Now, it is manifest that the stock dividend in question cannot 
be reached by the Income Tax Act, and could not, even though Con- 
gress expressly declared it to be taxable as income, unless it is in fact 
income. It is Hkewise true that the word must be presumed to hâve 
been used in the constitutional amendment and in the act in the sensé 
in which the Suprême Court had theretofore defined it, if a judicial 
définition had been clearlv given. Kepner v. United States, 195 U. S. 
at page 124, 24 Sup. Ct. 797, 49 L. Ed. 114, 1 Ann. Cas. 655; Latimer 
V. United States, 223 U. S. at page 504, 32 Sup. Ct. 242, 56 L. Ed. 
526; United States v. Baruch, 223 U. S. 191, 32 Sup. Ct. 306, 56 
L. Ed. 399. 

I cannot, however, accède to the contention of the plaintiflF that stock 
dividends had received such a clear définition in the case of Gibbons 
V. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L,. Ed. 525. That, like 
most, if not ail, of the cases where the question has arisen, involved 
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the considération whether stock dividends are principal or încome în 
a litigation between a life tenailt and remainderman. The stock div- 
idend was there principally based upon a surplus eamed prior to the 
création of the trust which received it, and the question involved was 
not whether or not the dividend was income, but whether it belonged 
to life tenant or remainderman. The Massachusetts courts, with a 
numerically small following, hâve adopted the English rule, and held 
ail stock dividends to belong to the corpus of the trust fund, as be- 
tween life tenant and remainderman, while New York, New Jersey, 
New Hampshire, Pennsylvania, Maryland, Wisconsin, and other states 
of the Union hâve adopted rules of apportiotmient. In the Matter of 
Osborne, 209 N. Y. 450, 103 N. E. 723, 823, 50 L. R. A. (N. S.) 510, 
Ann. Cas. 191 5 A, 298, the New York Court of Appeals held that ex- 
traordinary dividends, representing acciunulated profits, whether dis- 
tributable in cash or in the form of stock, are to be apportioned be- 
tween the corpus of the trust and the income, in the proportion în 
which the surplus thus distributed has been earned bef ore or after the 
création of the trust fund. 

Thèse varying rules laid down for the guidance of trustées hâve 
been to a considérable extent rules of convenient administration. The 
English and Massachusetts law, which the Suprême Court adopted in 
Gibbons v. Mahon, supra, has iiie advantage of avoiding the difficulty 
and expense of investigating the f acts upon which any apportionment 
must be based. 

After the décision of Lowry v. Farmers' Loan & Trust Ce, 172 N. 
Y. 137, 64 N. E. 796, it was thought by many New York trustées that 
extraordinary dividends, whether of cash or stock, if derived from an 
accumulation of corporate profits and thus appearing in the corporate 
resolutions, were distributable to the life tenant, irrespective of when 
they were eamed. New York trustées began to rely upon this décision 
as laying down a definite, even if a rather unjust, rule, when a séries of 
cases of which the Matter of Osborne, supra, was the culmination, 
practically, though not in terms, overruled Lowry v. Farmers' Loan & 
Trust Co., and established the method of apportionment I hâve men- 
tioned. 

The cases relating to distribution of extraordinary dividends by 
trustées are particularly designed to keep the corpus intact under ail 
circumstances, and to furnish trustées with definite rules of conduct. 
A court may well hold that extraordinary dividends are always capi- 
tal, because it thinks that so much trouble and expense is avoided that 
this considération outweighs occasional injustice to the life tenant. 
The Suprême Court laid stress upon this considération in Gibbons v. 
Mahon, supra, and Mr. Justice Gray remarked that the method of ap- 
portionment could not, " * * * without producing great embarrass- 
ment and inconvenience, be left open to be tried and determined by 
the courts * * * and by a distinct and separate investigation 
* * * of the affairs and accounts of the corporation." 

I confess that, if strict justice between life tenant and remainderman 
is to be attained, I can imagine no other method than that of appor- 
tionment possible. The criterion adopted in thèse cases between life 
242 r.— 45 
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tenant and remainderman does not necessarily dépend on whether the 
extraordinary dividend is in gênerai income or not, but upon the per- 
son to whom it should belong in view of the date of the création of the 
trust. For this reason I cannot regard the décision in Gibbons v. 
Mahon as determining the présent issues, or the language of the court 
there as being at most anything more than a dictum in respect to the 
matters hère involved. 

[4] I can give Httle weight to the argument that the issue of the 
stock dividend did not affect the market value of the plaintiff's aggre- 
gate holdings, and that the distribution of 50 per cent, more stock to 
Ôie stockholders lessened the market price of their original stock 33% 
per cent. This would be true in case of any cash dividend, extraordi- 
nary, or even ordinary. The cash distributed, plus the market value of 
the stock after the dividend was paid, would ordinarily be équivalent in 
value to the stock before the dividend. But the objection seems im- 
pressive that the transaction in no wise affected what the stockholder 
already had, exc«>t to give him additional pièces of paper evidencing 
his ownership. He does, however, hâve something différent before 
and after receiving the additional stock. What was before a mère 
chance that he might receive his share of the surplus in cash dividends 
and a vague right to secure them if the directors withheld them in a 
way and to an extent that indicated bad faith is now converted into a 
permanent interest in the capitalized surplus. He has lost the chance 
of cash dividends and gained an interest in the corporate enterprise 
that cannot be taken away. This interest is derived f rom earnings, and 
may be really of much greater advantage to the stockholder than the 
possibility or right which he has lost. It becomes capital of the corpo- 
ration, but in his hands it is income, and in many respects resembles 
the common extraordinary cash dividend, accompanied by a right to 
subscribe for additional stock at par to an amount équivalent to the div- 
idend in cash. To say that this distribution is not income, because he 
received no cash, and the intermediate step is not taken, is, to my 
mind, quite to disregard the real nature of the transaction. As Lord 
Eldon said in Paris v. Paris, 10 Vesey, Jr., 185, when discussing the 
converse of this case : 

"As to the distinction between stocli and money that Is too tbln ; and If 
the law is that this extraordinary profit If given In the shape of stock shall 
be considered capital It must be capital If given as money." 

See Will of Pabst, 146 Wis. 330, 131 N. W. 739. 

[5] The contention of plaintifï that corporate dividends are ex- 
empt, not only from the normal, but from the super tax, is answered 
by the requirement in paragraph A, subdivision 2, that for the super- 
tax there shall be a return of "total net income from ail sources, cor- 
porate or otherwise." While I think the stock dividend is a dividend, 
it is taxable, irrespective of whether it technically comes within the 
meaning of the word, because it represents "gains, profits, and income," 
and thus comes within the language of the Act. I can see no distinc- 
tion in theory between the présent case and that of Edwards v. Keith, 
231 Fed. 111, 145 C. C. A. 298, where the Circuit Court of Appeals 
for this circuit held that commissions of an insurance broker, earned 
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before the Income Tax Act was passed, but received after, were sub- 
ject to the Act, or the récent case of Southern Pacific Co. v. Lowe 
(D. C.) 238 Fed. 847. 

It is not important whether in any given case the présent stock divi- 
dend would belong to the life tenant or remainderman of a trust. In 
either event, within the meaning of the Income Tax Law, it must be 
regarded as income, whether it be added to the corpus of the trust 
or paid to the beneficiary. The Circuit Court of Appeals for the 
Eighth Circuit, in the cases of Lynch v. Turrish, 236 Fed. 653, 149 
C. C. A. 649, and Lynch v. Hornby, 236 Fed. 661, 149 C. C. A. 657, 
use language inconsistent with the conclusion I hâve reached in dis- 
cussing extraordinary cash dividends paid from moneys received by a 
corporation prior to the time the Income Tax Act went into efFect. 
Thèse dividends, however, were not derived from corporate eamings, 
but from appréciation of capital which had been converted into cash. 
They were, therefore, in no sensé income, and were not subject to a tax, 
as the Suprême Court had already held in the case of Gray v. Darling- 
ton, 15 Wall. 63, 21 L. Ed. 45, in construing the old Income Tax Act 
passed during the Civil War. 

The récent case of Brushaber v. Union Pacific R. R., 240 U. S. 1, 
36 Sup. Ct. 236, 60 L. Ed. 493, held, following Stockdale v. Insur- 
ance Cos., 20 Wall. 323, 22 L. Ed. 348, that the Income Tax Act under 
considération could not be assailed because of its rétroactive character, 
and that Congress could impose a tax upon income, even when re- 
ceived during a portion of the year prior to the passage of the act. 
The stock dividend in question, or an équivalent cash dividend, would 
not belong to the stockholder until declared by the board of directors, 
so that it was in no proper sensé income of the stockholder until that 
time. 

[6] If deferred payments for commissions, which were earned prior 
to the date of the act, but not payable until after it went into effect, 
were taxable as income when received, under the rule laid down in 
Edwards v. Keith, supra, a fortiori is a dividend taxable as income 
when received, even though paid out of a surplus accumulated 
prior to the passage of the act, since at no time is there any légal right 
to the dividend vested in the stockholder until it has actually been de- 
clared. Such was the interprétation passed upon the Wiscotisin In- 
come Tax Act by the Suprême Court of that state in the case of Van 
Dyke v. City of Milwaukee, 159 Wis. 460, 146 N. W. 812, 150 N. W. 
509. There a dividend paid after the act went into effect, out of 
surplus earned prior to that time, was held taxable. 

The whole matter turns on the new rights which the stockholder 
gets by the déclaration of the stock dividend. The market value of 
the totality of his holdings may for the time remain the same as be- 
fore. But as the New York Court of Appeals, in the case of Williams 
v. Western Union, 93 N. Y. 162, said when speaking of the surplus 
of the Western Union before the déclaration of a stock dividend: 

" * • * It was not beyond the reaeli of the dividend-maklng power of 
the directors," but after the dividend was declared, "so far as the solvency 
and responsibility of a corporation is concemed, they are increased, • • • 
where It has a surplus of property to correspond to the amount of shares 
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issufcd. In such case the surplus property Is secured and Impoimaed for the 
beneflt ot the creditors of the corporation and for the public, so that thereafter 
it can never be legally divlded, withdrawn, or dissipated in any way." 

The new stock, purchased and paid for out of earnings which hâve 
been added permanently to capital, is as truly income of the stock- 
holder as the cash from which it was derived was income of the cor- 
poration. This cash has by the action of the directors become capital 
of the corporation, but in its place the stockholder has received new 
shares, representing a permanent interest in the company, not subject 
to abatement by dividend distributions which hâve a value capable of 
realization in cash. His rights are différent from those he had before 
the dividend was declared, and the shares of stock evidencing the new 
appropriation of the earnings and creating the new rights are income. 
. It may be said that in Edwards v. Keith, supra, moneys representing 
income had not yet corne in, whereas in the case at bar they were in 
the hands of the corporation. Such a distinction, however, treats the 
stockholder as though he were entitled to a dividend if the money 
were in the treasury of the corporation. That such is not the correct 
rule is a principle permeating the whole law of corporations. To go 
counter to it hère would be to require investigations in every case as 
to when the property out of which dividends are paid accrued to the 
corporation itself. Indeed, the very year the Income Tax Act was 
passed it probably was true that a good many of the corporations 
which were paying their regular dividends were not earning them, 
but were paying them out of past earnings. Can it be supposed for a 
moment that Congress intended to require no income tax of the citizen 
because the regular dividend he received would not hâve been received 
at ail, if it had depended upon the earnings of the corporation during 
that year? The real stumbling block which affects every one, and 
I confess has afïected me, is the taxation of very large accumulations 
of earnings distributed by corporations after the passage of the act. 
Certainly a mère matter of size can make no différence in determining 
whether the property taxed is income or not. The doubt I hâve felt 
in reaching my conclusion has not been due to the nature of stock 
dividends, but to the difficulty which Judge Sanbom found in Lynch 
V. Turrish, supra, in determining whether Congress intended to tax 
earnings at ail which had accrued in the hands of the corporation prior 
to the passage of the act, but were distributed later, In other words, 
in determining whether practically to ignore the corporate f orm and 
treat earnings whenever distributed as though declared in law at the 
time they were eamed. 

[7] The fédéral Income Tax Act passed September 8, 1916 (Comp, 
St. 1916, § 6336b), providing that a cash or stock dividend payable 
out of earnings since March 1, 1913, shall be considered income, has 
no bearing upon this case. It may be argued that it was a limitation 
or an extension of the income taxable by the act under considération, 
but in iieil;her event can it be held to define the income which was 
theretofore taxable. 

[8] I can hâve no doubt that the act of Congress taxing the divi- 
dends in question is constitutional, for they possess the real essentials 
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of income. The action of the officiais in assessing and collecting the 
tax was authorized. 

The plaintiflf has established no claim to a repayment of it, and the 
demurrer to his complaint is sustained. 



GULF OIL CORP. v. LEWBLLYN, Internai Bevenue Collector. 

(District Cîourt, W. D. Pennsylvanla. May Term, 1916.) 

No. 1592. 

IirTBBNAL Revenue <S=»9 — Income Tax — Stock Dividends — ^AcotnnrijATED 
Babnings — "Net Income Abisinq ob Acceiting in the Peeceding Calen- 
DAK Yeab." 

Plalntiff, as a holding corporation, owned ail of the stock of subsidlary 
corporations, except suffldent to quallfy thdr directors. SuCh sub- 
sldlarles were assoeiated In a common enterprlse, the eamlngs of whlch 
had been for a number of years prior to January 1, 1913, used In common 
by the several subsidlary companles In the acquisition of property and 
the carrylng on of the business, wlth the resuit that there was in- 
debtedness between them, as shown by thelr boofes. Ahout March 1, 1913, 
Buch accumulated eamlngs were taken over by plalntlfC in the form of 
dividends declared by the several subsidiaries, equal in amount to thelr 
respective interests thereln. Bach was charged on plalntlff's books with 
the amount of the dividends, and its Indebtedness to the other subsldiarïes, 
if any, became due to plalntlfC. Eeld, that such dividends did not con- 
stltute "net income arising or accrulng • • • in the preceding calen- 
dar year" to plalntiff^ withln the meanlng of Income Tax Act Oct. 3, 
1913, c. 16, § 2A (1), 38 Stat 166, whlch became effective from March 1, 
1913, and were not subjeet to tax thereunder, but were a distribution of 
accumulated eamlngs arising through a perlod of years, the équitable 
ownershlp of whlch was vested In plalntiff as owner of the stock prior to 
January 1, 1913. 

[Ed. Note.— For other cases, see Internai Revenue, Cent Dig. g§ 13-28.J 

In Equity. Suit by the Gulf Oil Corporation against C. G. Lewellyn, 
Collector of Internai Revenue for the Twenty-Third District of Penn- 
sylvania. Judgment for plaintiflf. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for plaintiflf. 
E. Lrowry Humes, U. S. Dist. Atty., and B. B. McGinnis, Asst. U. 
S. Dist. Atty., both of Pittsburgh, Pa., for défendant. 

ORR, District Judge. The plaintiflf has brought this suit to recover 
from the défendant the sum of $114,244.40, with interest from Febru- 
ary 17, 1915, the payment of which was illegally exacted of the plaln- 
tiff by reason of a wrong construction of certain provisions of Act 
Cong. Oct. 3, 1913, c. 16, 38 Stat. 114-166, commonly called the "In- 
come Tax Law of 1913." In pursuance of a stipulation in writing, the 
case has been tried by the court without a jury. From the évidence 
produced at the trial, the court has f ound the f oUowing f acts : 

First. The Gulf Oil Corporation is a corporation duly organized un- 
der the laws of the state of New Jersey. C. G. Lewell)Ti is the collector 
of internai revenue for the Twenty-Third district of Pennsylvania, be- 

^ssFor other cases see same toplc & KEY-NUMBEiR in aU Key-Numbered Dlgests & Inâexei 
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ing duly commissioned as such pursuant to the laws of the United 
States of America. 

Second. The Gulf Oil Corporation, on the 14th day of February, 
1914, in compliance with the provisions of the act of Congress of Oc- 
tober 3, 1913, made a return of its annual net income for the 12 months 
ending December 31, 1913, as required by said act. In making said re- 
turn the Gulf Oil Corporation certified that it had not included in the 
statement of gross income for the year 1913 certain dividends, amount- 
ing to $11,424,440, received by it from subsidiary companies out of 
earnings and surplus of said subsidiary companies accrued prior to 
January 1, 1913. 

Third. In said return the Gulf Oil Corporation showed net income 
for the 12 months ending December 31, 1913, of $886,250.44, but un- 
der date of May 1, 1914, the said C. G. Lewell)™, collecter, mailed to 
said corporation notice of an assessment of tax thereon amounting to 
$9,072.56. A claim for abatement of this overcharge, amounting to 
$210.06, was filed with the coHector June 9, 1914, and on June 30, 1914, 
the Gulf Oil Corporation paid to the said C. G. lyewellyn, collector, the 
sum of $8,862.50, being the amount of said assessment, less the $210.06 
for which abatement was claimed. Said claim for abatement having 
been disallowed, said Gulf Oil Corporation, on the 5th day of Novem- 
ber, 1914, paid the said collector the additional sum of $210.06, with 
interest amounting to $6.30, making a total payment of $216.36. 

Fourth. On the 30th day of December, 1914, the said C. G. Lewel- 
lyn, collector, acting ùnder instructions from the Commissioner of In- 
ternai Revenue at Washington, D. C, mailed notice and demand for 
tax assessment against the Gulf Oil Corporation for the year ending 
December 31, 1913, amounting to $114,034.34. In fact, this additional 
assessment amounted to $114,244.40, being the 1 per cent, upon the en- 
tire amount of the dividends received by the Gulf Oil Corporation from 
subsidiary companies out of surplus accrued to such subsidiaries prior 
to January 1, 1913, and payable to the Gulf Oil Corporation prior to 
March 1, 1913, and said additional assessment was based solely on said 
dividends. In making the assessment, however, the Commissioner of 
Internai Revenue reconsidered and allowed the previous claim for 
abatement of $210.06, erroneously assessed against the corporation in 
the original assessment, and credited the same as having beeai paid 
upon the assessment of December 30, 1914, leaving the net balance of 
such assessment $1 14,034.34, as stated. 

Fifth. The notice and demand of the said C. G. Lewellyn, collector, 
for the payment of this additional tax, recited that if the tax is not 
paid on or before January 8, 1915, it would be the duty of the collector 
to collect said tax, together with 5 per cent, additional and interest at 
the rate of 1 per cent, per month until paid. 

Sixth. That subsequently the plaintiff filed with the défendant for 
présentation to the Commissioner of Internai Revenue a claim for the 
abatement of said income tax amounting to $114,034.34, a copy of 
which claim is attached to and made a part of plaintifï's statement as 
Exhibit A. That after an examination pf said claim for abatement 
the Commissioner of Internai Revenue rejected the same. 

Seventh. On February 17, 1915, the said Gulf Oil Corporation paid 
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to the said C. G. Lewellyn, collector, said additional income taxes as 
sessed for the period ending December 31, 1913, in the sum of $114,- 
034.34, and at the same time filed with said C. G. Lewellyn a written 
protest, a copy of which protest is attached to and made a part of plain- 
tiff s statement as Exhibit B. 

Eighth. That subsequently the plaintiff filed with the said C. G. 
Lewellyn for présentation to the Commissioner of Internai Revenue a 
claini for the refund of the net amount of the assessment of said in- 
come tax, to wit, $114,034.34, and also the amount of the crédit al- 
lowed thereon of $210.06, representing an overassessment against the 
corporation on the basis of its return as originally filed; the two 
amounts constituting the entire amount of the additional assessment in 
the sum of $114,244.40. A copy of the said claim for refund is attach- 
ed to and made a part of plaintiff's statement as Exhibit C. 

Ninth. That after considération of said claim for refund, the Com- 
missioner of Internai Revenue rejected the same, and the said C. G. 
Lewellyn was instructed to notify the Gulf Oil Corporation, and on or 
about April 13, 1915, did so notify said corporation, that said claim 
was rejected, a copy of which notice is attached to and made a part of 
plaintiff's statement as Exhibit D. 

Tenth. The plaintiff is a holding company, and continuously since 
its organization in February, 1907, it has been the owner of ail of the 
capital stock of the J. M. Guffey Petroleum Company, the Gulf Pipe 
Line Company, the Gulf Pipe Line Company of Oklahoma, and for 
many years has been the owner of ail of the capital stock of the Indiana 
Oil & Gas Company and the Gulf Commissary Company, except, in the 
case of each company, of directors' qiialifying shares, and was the 
owner of said shares during ail of the period in which the earnings 
hâve accumulated out of which the dividends in question in this case 
were declared and paid. That with the exception of the Indiana Oil & 
Gas Company and the Gulf Commissary Company, and a dividend of 
the J. M. Guffey Petroleum Company hereafter referred to, no divi- 
dends were paid by any of the above-named subsidiary companies prior 
to December 31, 1912. AU of the earnings of said companies prior to 
said date were either invested as earned in the extension and develop- 
ment of the properties and business of the companies raentioned, or 
allowed to accumulate in the treasuries of such companies, respectively 
and ail of the said earnings were actually used and required in carrying 
on the business of the subsidiary companies. In January, 1913, the of- 
ficers of the Gulf Oil Corporation, plaintiff, decided that the accumu- 
lated earnings and surpluses of thèse subsidiary companies should be 
taken over by the plaintiff company in the form of dividends, and ac- 
cordingly — 

Eleventh. On February 7, 1913, the J. M. Guffey Petroleum Compa- 
ny declared and authorized, out of its accumulated surplus earned 
prior to January 1, 1913, the immédiate payment of a dividend, of 
which the Gulf Oil Corporation received $3,749,750. Payment of said 
dividend was made April 11, 1913. 

Twelfth. On February 7, 1913, the Gulf Pipe Line Company declar- 
ed and authorized, out of its accumulated surplus earned prior to Jan- 
uary 1, 1913, the immédiate payment of a dividend, of which the Gulf 
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0)1 Corporation receîved $4,724,055. Payment of said dividend was 
madeApril 11, 1913. 

Thirteenth. On February 7, 1913, the Gulf Pipe Line Company of 
Oklahoma declared and authorized, out of its accumulated surplus 
earned prior to January 1, 1913, the immédiate payment of a dividend, 
of which the Gulf Oil Corporation received $2,597,660. Payment of 
said dividend was made April 11, 1913. 

Fourteenth. On January 8, 1913, the Tndiana Oil & Gas Company 
declared and authorized, out of its accumulated surplus earned prior to 
January 1, 1913, the immédiate payment of a dividend, of vs^hich the 
Gulf Oil Corporation received $338,000, and on February 24, 1913, 
declared and authorized the immédiate payment of a dividend, of 
which thé Gulf Oil Corporation received $10,000. Payment of the 
dividend declared January 8, 1913, was made on that day, and pay- 
ment of the dividend declared February 24, 1913, was made on Febru- 
ary 25, 1913. 

Fifteenth. On December 17, 1912, the Gulf Commissary Company 
declared and authorized, out of its accumulated surplus earned prior 
to December 17, 1912, the payment of a dividend, of which the Gulf 
Oil Corporation received $4,975. Payment of said dividend was not 
made until January 4, 1913. 

Sixteenth. Payment of said dividends by the J. M. Guflfey Petroleum 
Company, the Gulf Pipe Line Company, and the Gulf Pipe Line Com- 
pany of Oklahoma was made as follows: The several companies 
mentioned, together with certain other companies, constituted a single 
enterprise carried on by the plaintifF, that enterprise consisting in a 
gênerai way of the production and purchase of crude oil, the trans- 
portation of oil, and the refîning and marketing thereof. During the 
period in question the business of producing and purchasing oil was 
carried on principally in the state of Oklahoma, where also the oil 
was gathered and stored, the transportation of oil by pipe lines from 
points in the state of Oklahoma and in Texas to the Gulf of Mexico, 
where the company owned refineries in which the refined products were 
manufactured. The marketing of thèse products was carried on over 
a large part of the United States and in foreign countries, and for 
the purpose of shipping such reiîned products the company owned and 
operated its own fleet of carrying vessels. At the time of the déclara- 
tion of the dividends before referred to ail of the earnings of tlie 
subsidiary companies had been retained in those companies, treating 
the subsidiary companies collectively, although for the purposes of 
the enterprise as a wliole it was necessary that the funds or crédit of 
one subsidiary be loaned to and used by another. As a resuit of this, 
at the time of tlie déclaration of said dividends, there existed among 
the subsidiary companies considérable indebtedness, evidenced by book 
accounts ; such indebtedness arising almost entirely through trans- 
actions between such companies in the purchase and sale of oil or 
property. AU of thèse funds were either invested in properties or 
actually required in the carrying on of the business of the subsidiary 
companies, so that the subsidiary companies were without moneys with 
which to make payment of this intercompany indebtedness. For the 
purpose of clearing the transaction the matter was consummated on 
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the same day, to wit, April 11, 1913, and in this way: The Gulf Oil 
Corporation took over upon its books the amount of the dividends be- 
fore mentioned (other than the Indiana Oil & Gas Company and the 
Gulf Commissary Company, which it had already received), and at 
the same time set up upon its books accounts receivable owing to it 
by various subsidiaries aggregating the amount of the dividends so 
received. Upon the books of the subsidiary companies entries showing 
the same facts were made, and ail of thèse entries were made upon 
vouchers passed between the parties to the transactions. As a resuU, 
the subsidiary companies collectively, after the payment of this div- 
idend, owed substantially the same amount as prior thereto had been 
ovfïng to some of the subsidiaries by other subsidiaries, but such in- 
debtedness was shifted so that it was owing entirely to the Gulf Oil 
Corporation, and the Gulf Oil Corporation, after the payment of the 
dividends, had no property or assets which prior thereto was not 
represented in the shares of stock of the subsidiary companies owned 
by it, but it had upon its books accounts receivable of subsidiary com- 
panies which, together with the shares of stock of the various sub- 
sidiary companies owned by it, represented the same property and 
assets as was represented by the shares of stock alone prior to the 
déclaration and payment of said dividends. 

Seventeenth. The only dividend declared by the J. M. Gufïey Pe- 
troleum Company prior to January 1, 1913, was a dividend of $2,024,- 
865 declared and paid in the year 1912 ; but the moneys out of which 
that dividend was paid arose out of the sale by the J. M. Guffey Pe- 
troleum Company to the Gulf Refining Company (another subsidiary 
of the plaintiflf company) of certain ships owned by it, and was merely 
the carrying out of a change of ownership of the property from one 
subsidiary to another. 

Eighteenth. That the said J. M. Gufïey Petroleum Company, Gulf 
Pipe L,ine Company, Gulf Pipe Line Company of Oklahoma, Indiana 
Oil & Gas Company, and Gulf Commissary Company were ail cor- 
porations subject to the payment of the excise tax imposed by the act 
of Congress of August 5, 1909 (36 Stat. 11-112), and that ail of said 
companies had in fact paid ail of the taxes imposed upon them under 
the provisions of the said act, including such taxes on the earnings from 
which said dividends were declared. 

Discussion. 
The payment of ail taxes thitherto required of the several subsidi- 
aries by acts of Congress, and the full disclosure by the plaintifï in its 
return for 1913 of the dividends from its subsidiaries, négative any 
suggestion that the conduct of the plaintiff has been in any way evasive 
or otherwise improper. The plaintiff has merely asserted its légal 
rights. Its right to bring this action is clear, because it has performed 
ail the conditions précèdent to suit which the law requires. The chief 
matter in controversy between the parties is whether the dividends 
declared by the subsidiaries are within the provisions of the Income 
Tax Law (Act Oct. 5, 1913, 38 Stat. 114-172, § 2G). Referring to said 
iaw (Id. p. 166, § 2A), we find in subdivision 1 a provision for a tax of 
1 per centum "upon the entire net income arising or accruing from 
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ail sources in the preceding calendar year to every citizen of the United 
States," and in subdivision 2, a provision for a tax in addition to the 
foregoing, which is called the "normal income tax," upon the net in- 
come of every individual when the same shall exceed the amounts 
therein specified. 

Turning to section 2G of the act (Id. p. 172), vire find the following 
language : 

"That thfi normal tax herelnbefore Imposed upon indivlduals Ukewlse stall 
be levled, assessed, and paid annually upon the entlre net Income arising or 
accruing from ail sources during the preceding calendar year to every corpo- 
ration," eta, 

— with certain exclusions not necessary to be considered in the présent 
case, because the plaintiff is not within the exclusions or exceptions 
mentioned. The question therefore is: Are the dividends, w^hich 
are the subject of the assessment in controversy in this case, being, 
as it appears, but distributions of accumulations of profits extending 
over a long period of years, income within the meaning of the said 
Income Tax Law ? The défendant contends that, so far as the plain- 
tiff corporation is concerned, the distribution of such profits and earn- 
ings must be considered as part of the net income arising or accruing 
to it during the year 1913. He urges that the plaintiff corporation had 
no interest in or title to any of the earnings of the subsidiaries luatil 
after such dividends were declared by them, and has cited many au- 
thorities holding that shareholders in a corporation do not hâve any en- 
forceable title to profits of corporations until dividends are actually 
declared by the directors of such corporations. It is tmnecessary to 
consider thèse cases in détail, because they do not control the question 
now before the court. It is préférable to adopt the language of Mr. 
Justice Clifford in Collector v. Hubbard, 79 U. S. 1-18, 20 L,. Ed. 272, a 
case not othervi^ise helpful: 

"Dedded cases are referred to, In which it is held that a stockholder has no 
title for certain purposes to the eamlngs, net or otherwlse, of a railroad prier 
to the dividend being declared, and It cannot be doubted that those décisions 
are correct as applied to the respective subject-matters involved in the con- 
troversies. Grant ail that, still it is true that the owner of a share of stock 
In a corporation holds the share with ail its incidents, and that among those 
incidents is the rlght to recel ve ail future dividends ; that is, his proportional 
share of ail profits not then divided. Profits are incident to the share to 
which the owner at once becomes entltled, provlded he remains a member of 
the corporation until a dividend is aïade. Regarded as an incident to the 
shares, undivided profits are property of the shareholder, and as such are the 
proper subject of sale, gift, or devise. Undivided profits tnvested in real efs- 
tate, machlnery, or raw materlal for the purpose of being manufactured are 
investments in which the stockholders are interested, and when such piroflts 
are actually appropriated to the payment of the debts of the corporation they 
serve to increase the market value of the shares, whether held by the original 
subscribers or by assignées" 

While décisions bearing upon the right to stock dividends declared 
by corporations in distribution of accumulated earnings may not be 
specially helpful, we find very careful considération of such questions 
in Gibbons v. Mahon, 136 U. S. 549, on page 558, 10 Sup. Ct. 1057, 
on page 1058, 34 L. Ed. 525, where the following language by Mr. 
Justice Gray is found: 
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"Reserved and accumulated earnlngs, so long as they are held and Invested 
by the corporation, being part of its corporate property, it foUows that the 
interest therein, represented by each share, is capital, and not ineome, of 
that share, as between the tenant for life and the remainderman, légal or 
équitable, thereof." 

The case of Bailey v. Railroad Co., 106 U. S. 109, 1 Sup. Ct. 62, 
27 L,. Ed. 81, is of value in the considération of the question now be- 
fore the court. That case, in the lower court, was a proceeding by 
the railroad company to recover from Bailey, a collector of internai 
revenue, moneys claimed by the railroad company to be illegally ex- 
acted as ineome tax within the meaning of section 122 of an act of 
Congress passed June 30, 1864 (13 Stat. 223-284, c. 173). The act 
provided that certain corporations should be subject to and pay a tax 
on the amount of interest, etc., and upon "any dividend in scrip, or 
money due or payable to its stockholders as part of the earnings, prof- 
its, ineome, or gain of such company, and ail profits of such company 
carried to the account of any fund, or used for construction." The 
govemment had undertaken to assess an ineome tax under that act of 
1864 upon a scrip dividend made in 1S68, distributing earnings which 
had accrued through the period from 1853 to 1868. The court held 
that there was no authority for the imposition of the tax upon so much 
of the earnings as accrued prior to 1862, the date from which the 
tax took efïect. It was argued on behalf of the plaintifï in error, rep- 
resenting the government, that by the express terms of the act, in- 
asmuch as the certificates issued to the stockholders evidencing their 
proportions in the scrip dividend, "being a déclaration of a dividend 
as part of the earnings, profits, ineome, or gains of the company, are 
taxable upon the amount thereof without déduction, that the policy 
as well as the language of the act fixes the charge upon the déclaration 
itself when made effectuai as between the company and its stockholders, 
and, for the purposes of taxation, concludes both as to the amount 
subject to the tax, and that the rule is reasonable as furnishing an 
obvions standard and the only saf e criterion for the assessment of the 
tax to prevent fraudulent évasions, and consequently that when such 
a dividend has once been declared, and ascertained to come within the 
description of the law as a subject of taxation, ail the rest foUows, 
and the amount declared is necessarily established as the amount to 
be taxed." The foregoing quotation is the statement of the contention 
on tlie part of the government as it appears in the opinion of Mr. 
Justice Matthews (106 U. S. 114, 1 Sup. Ct. 67, 27 L. Ed. 81). The 
learned justice proceeds as follows: 

"The soundness of this mode of interprétation, and Its application to ordinary 
cases, may well be admitted ; but it cannot be applled to every case without 
a careful regard to its necessary limitations. It should be borne in mlnd, in 
the first place, tliat the tax provided for in this section is an annual ineome 
tax, and its subject is the interest paid and profits eamed by the company 
for each year, and year by year, and that both by the express letter of the 
law, and its necesjjary implications, the tax is not laid on any of thèse funds 
which canïe into being before the tiine prescrlbed in the act. And in the ordi- 
nary exécution of the law, it was contemplated that the funds to b© taxed, 
and the tax imposed upon them, would be concurrent, as to each flscal year, 
the scheme of th.e statute being to levy the tax upon the ineome for the year 
ending on the 31st of December next preceding the assfssment, and while it 
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would be altogether admissible to go back, for the purpose of assesslng a 
tax upon a proper fund whieh had accrued during a previous year and escaped 
taxation, nevertheless the tas imposed would be for the omitted year. But no 
tax, in contemplation of the law, accrues upon the fund, except for the year 
in which the fund itself accrued." 

The foregoing seems to be a direct authority in support of the con- 
tention of the plaintiff in the présent case, for the language of the act 
of 1913 is no clearer in showing an intent of the lawmakers to tax 
earnings accrued prior to the time they were subjected to the opération 
of the act than was the language of the act of 1864. The argument 
that there should be a différent construction of the act of 1913 from 
Ûiat given to the act of 1864 is weakened by the fact that, at the tinie 
the earnings in the présent case accrued, the authority given to Con- 
gress by the Sixteenth Amendxnent was wanting. It seems to be per- 
fectly clear that the advances in the value of property during a séries 
of years can in no proper sensé be considered gains, profits, or in- 
come of any one particular year of the séries, although the entire 
amount of the advance mav be at one time tumed into money by the 
sale of the property. See Gray v. Darlington, 82 U. S. 63, 21 L. Ed. 
45, and Gauley Mountain Coal Co. v. liays, 230 Fed. 1 10, 144 C. C. 
A. 408. 

The Income Tax Law of 1913 bas already received the considéra- 
tion of the fédéral courts. Indeed, the very contention of the plaintiff 
in this case has been supported in the décisions by the Circuit Court 
of Appeals of the Eighth Circuit in L,ynch v. Turrish, 236 Fed. 653, 
149 C. C. A. 649, and Lynch v. Hornby, 236 Fed. 661, 149 C. C. A. 657. 
Nothing could add to the reasoning or strengthen the conclusions 
reached by that court. A mère statement from the syllabus of the first 
case is suiîîcient for présent purposes : 

"The enhanced value of property of a corporation which accrues from the 
graduai increase in its value during a séries of years prior to the effective date 
of an income tax law, although divided or distributed by dividends or other- 
wise, subséquent to that date, does not become 'income, gains, or profits' tax- 
able under such an act, but is rather an 'increase of capital assets.' " 

The spécifie facts in each of those cases are not specially material. 
The complaints of the plaintiffs therein were generally the same as 
the complaint of the plaintiff in the présent case. Each had been as- 
sessed and compelled to pay a tax levied upon a distribution of assets, 
because of the mistaken view of the collector of internai revenue that 
such distribution of assets was "income, gains, or profits within the 
meaning of the Income Tax Law." The différence between the 
plaintiffs in those cases and the plaintiff in the présent case is tliat 
they are individuals, while the plaintiff in the case at bar is a corpora- 
tion. Such différence, however, is not material, because, as has been 
seen, under the law the income to be taxed is the same in the case of 
corporations as in the case of individuals. Moreover, section 2, par. 
G, subd. (b), provides for the ascertainment of the net income of a 
corporation by making déductions, not from its gross receipts, but from 
its "gross income." 

It is perhaps worthy of observation that Congress, being without 
authority to levy an income tax until February 25, 1913, when the 
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Sixteenth Aniendment was adopted, provided in Act 1913, par. G, (c), 
that the tax for that year should be upon the entire net income ac- 
crued within that portion of said year from March Ist to December 
31st, both dates inclusive, to be ascertained by talcing five-sixths of the 
entire net income for said calendar year. In paragraph S of section 
4, which repeals the Excise Tax Act of 1909 (Act Aug. 5, 1909, c. 6, 36 
Stat. 1 1), save with respect to pending cases, there is a provision that, 
for the spécial excise tax covering the^ first two months of 1913, it 
should be computed upon one-sixth of the entire net income of the 
corporation for said year, which said income, however, was to be 
ascertained in accordance with subdivision G of section 2 of the act of 
1913. There is a further provision in the act of 1913 that the act of 
1909 should remain in force for the collection of the excise tax in the 
latter act, but provided that for the year 1913 it should not be neces- 
sary to make more than one return and assessment for ail the taxes 
imposed. 

Without further referring to other provisions in the repealing por- 
tion of the act of 1913, it seems clear that the excise tax for January 
and February was intended to be computed upon "one-sixth of the 
entire net income" for the year 1913, and that said net income was to 
be ascertained in accordance with the provisions of subdivision G, 
section 2, of that act. The provisions in the repealing part of the 
act of 1913 do not change or add to the subject of taxation. That 
subject of taxation was to be net income accruing to the corporation. 
Unless the dividends in question are taxable as income under the prior 
provisions of the act, which related to corporations, then clearly such 
dividends are not taxable under the proviso. 

Because of the view this court has taken of the rights of the plain- 
tifï in this case, it is not deemed necessary, or perhaps even profit- 
able, to consider other questions that hâve been raised. It seems to be 
clear that the Gulf Oil Corporation, being a holding company and 
owning ail the shares, except sucli as were necessary to qualify the di- 
rectors (one share for each), in reality received nothing in pursuance 
of the déclaration of dividends by the subsidiaries which it has not 
owned before. 

Under ail the facts, and in considération of the law applicable there- 
to, this court has reached the following conclusions : 

1. The dividends in question in this suit were not subject to the 
tax imposed, because they were a distribution of surplus earuings 
arising through a period of years, and which had accrued to, and the 
équitable ownership thereof was vested in, the plaintilï prior to Jan- 
uary 1, 1913, and such earnings were not intended by Congress to be 
subject to taxation. 

2. That judgment should be entered in favor of the plaintifï and 
against the défendant for the amount claimed, to wit, $114,244.40, with 
interest. to be added from February 17, 1915, and that an order for 
judgment, with a correct calculation of the debt and interest, may be 
submitted. 
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UNITED STATES y. BBOOKSHIKE OIL CO. et al. (three cases). 

(District Court, S. D. Callfomia. June 8, 1917.) 

Nos. A-34— A-S6. 

i. Mines and Minebai-s iS=538(21) — I/OCAtions in Good Faite. 

In a suit Involvlng minerai lands, évidence held to shiow that tlie prin- 
cipal défendant, who made the locations under the placer mining laws, 
did not act in good faith for the benefit of the alleged loeators, but merely 
used their names with the intent to secure for himself an area of minerai 
land in excess of that allowed by law. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. f 107.] 

3. Mines and Mineraxs <S=>14(2) — Locations — Bights of Holdeb. 

One In possession under défendant, who made locations under placer 
mining laws, using the names of the loeators merely as a subterfuge to 
obtain more land thani he was entitled to, has no greater rights than de- 
fendant. 

[Ed. Note. — Btor other cases, see Mines and Minerais, Cent. Dlg. §§ 
19, 20.] 

S. Mines and Minebals igs=5l4(2) — Placer Mines — Locations. 

Under Eev. St. §§ 2330, 2331 (Comp. St 1916, g§ 4629, 4630), llmitlng 
mining claims for associations to 160 acres and for individuals to 20 
acres, a location by an indivldual In the name of others, by which means 
It was sought to évade the limitations, is void, and furnishes no basis for 
tltle. 

[Ed. Note. — Eor other cases, see Mines and Minerais, Cent. Dig. §§ 
19, 20.] 

4. Mines and Minebaxs (g=14(2) — Placer Mines — Locations — Validity. 

Prior to withdrawal by presldential order, défendant, under the laws 
relatlng to placer mines, located a claim in the names of thlrd persons, 
intending in that manner to évade the limitations of the statutes. The 
claim was supposed to contain oil, and défendant entered Into a eontract 
with an oil company for the development of such claim; the eontract 
being in part for defendant's benefit. Held that, after withdrawal, the 
oil company, as It had beoome defendant's représentative, could not 
assert any rights under Pickett Act June 25, 1910, c. 421, 36 Stat. 847 
(Comp. St. 1916, §§ 452S-4525), whicb undertakes to protect occupants or 
clalmants of oil and gas bearing lands, who were proseeutlng work in 
good faith at the date of the withdrawal order. 

[Ed. Nota — Por other cases, see Mines and Minerais, Cent. Dig. §§ 
19, 20.] 

5. Mines and Minebals <S=)38(4) — Sun to Enjoin Tbespass and Waste — 

Bquitt — Jxjbisdiction. 

Locations on minerai lands being void, the United States sued to en- 
join and restrain défendants from contlnuing to trespass upon the land 
from which they were extracting oil. Défendants, the operators of the 
wells, disposed of the product to marketing companies, which removed 
the oil from the promises through their own pipe Unes. Held, that 
as such marketing companies asserted no title to the property, and as the 
basis for a court of equity's Jurisdictlon was to prevent waste, such 
marketing companies were not proper parties. 

[Ed. Note. — Eor other cases, see Mines and Minerais, Cent. Dig. § 88.} 

6. INJUNCTION <S=>189 — JlTBISDICTION — QUIEUNG TiTLE. 

A suit to enJoin and restrain a continuation of a trespass, and to pre- 
vent waste, begun by the true owner, who was out of possession, cannot 
be treated and made to serve the purpose of one to remove a cloud from 
title. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. § 409.] 

®=9For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & ladexe* 
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In Equity. Suits by the United States against the Brookshire Oil 
Company, E. D. Burge, and others, and against the Brookshire Oil 
Company, the Standard Oil Company, and others, and against the 
Brookshire Oil Company, the Midway Pacific Oil Company, and oth- 
ers. Decree ' for plaintifï against the principal défendants, and bills 
against the marketing companies, the Standard Oil Company and oth- 
ers dismissed. 

Frank Hall and A. E. Campbell, Sp. Asst. Attys. Gen., both of San 
Francisco, Cal., for the United States. 

C. P. Kaetzel, of San Luis Obispo, Cal., A. L. Weil, of San Fran- 
cisco, Cal., Théodore Martin, of Los Angeles, Cal., W. B. Beaizley, 
of Bakersfield, Cal., Willis L Morrison and Willoughby Rodman, both 
of Los Angeles, Cal., and Pillsbury, Madison, & Sutro, of San Fran- 
cisco, Cal., for défendants. 

BEAN, District Judge (sitting by spécial assignment). Thèse three 
suits involve the northeast, northwest, and southeast quarters of sec- 
tion 24, township 31 south, range 22 east, M. D. M., in the state of 
California. The land in question is oil-bearing, and is included within 
the area described in presidential withdrawal order of September 27, 
1909. 

On November 15, 1908, Mr. E. D. Burge posted on each quarter sec- 
tion a notice prepared by himself, purporting to be on behalf of eight 
named locaters, evidencing an intention to claim the same under the 
placer mining laws, and caused such notices to be recorded. The al- 
leged locators were principally relatives of Burge and nonresidents 
of the State. Burge had no previous authority from them to make 
such locations, and they did not know of the posting of the notices 
until after he had contracted for the disposition of the locations. On 
December 23, 1908, Burge, without consulting the alleged locators or 
obtaining authority from them, and without their knovs^ledge, entered 
into a contract in his own name (which recites that he was the owner 
of the property described and was désirons of having it developed and 
proved to contain petroleum) with the défendant Brookshire Company 
for the development of the three quarters in question and also the 
Southwest quarter of the same section. By this contract the Brook- 
shire Company agreed to enter into possession of the entire section on 
or before January 3, 1909, and to erect with reasonable diligence on 
each of three quarters thereof, at places to be selected by it, derricks, 
and upon the fourth quarter a complète standard drilling rig, and 
thereupon to commence the actual work of drilling and to prosecute 
same with ail reasonable diligence to a depth of 2,000 feet, unless oil 
in paying quantities was discovered at a less depth : Provided, how- 
ever, that if the conditions of drilling at the first location were not 
favorable, the company should hâve the right to change the location 
of the well before it was drilled to the depth specified. As soon as 
practicable after the discovery of oil in paying quantities and the com- 
pletion of the first well, the company was to commence drilling opéra- 
tions on at least one of the three remaining quarters and continue such 
opérations with ail reasonable diligence until oil was produced there- 
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on in paying quantîties, and that as soon as the vvork was completed 
on any quarter the development should be prosecuted upon the re- 
inaining quarters until ail were tested. As soon as oil in paying quantî- 
ties was discovered on a quarter section, the company was imrnediately 
to take ail necessary steps at its own expense to obtain a patent from 
the United States, and upon issuance thereof to convey to Burge and 
one Johnson designated portions of the patented land. 

The Brookshire Company entered into possession under the contract 
and did some work on each of the locations, and was drilling on the 
Southwest quarter at date of the withdrawal. The other défendants 
claim portions of the land in controversy under alleged rights acqnircd 
subséquent to the withdrawal, through Burge and Johnson, being the 
portions to accrue to them under their agreement with the Brookshire 
Company. It is claimed by the government that the alleged locations 
were not made in good faith for the use and benefit of the locators, 
but were an attempt by Burge to obtain title to more mining ground 
than the law permitted one person to locate in one claim, and were 
therefore fraudulent and void, and as the Brookshire Company was in 
possession under him at the date of withdrawal, it was in efïect oc- 
cupying as his agent, and therefore had no rights to the property su- 
perior to his; and, second, that it was not in diligent prosecution of 
work leading to discovery on either of the claims now in controversy 
at the date of the withdrawal order, within the meaning of the Pickett 
Act. 

[1] From a careful examination of the testimony, I am forced to 
the conclusion that the paper locations were not made in good faith for 
the use and benefit of the alleged locators, but that Burge used their 
names in an attempt to secure for himself an area of minerai land in 
excess of that allowed by law. The notices and ail matters in connec- 
tion with the location were prepared, initiated, and attended to by 
Burge without previous authority from the so-called locators, Im- 
rnediately after posting the notices Burge began dealing with the prop- 
erty as his own, without the knowledge of the named locators, and 
without obtaining authority from them, and without advising them of 
his intention or purpose. It was not until after he had made the con- 
tract with the Brookshire Company that any effort was made to ob- 
tain authority to act for the locators, and then only because he was 
advised that it was necessary to clear the apparent title. He there- 
upon wrote the alleged locators, inclosing powers of attorney to be exe- 
cuted by them, and which were excuted without question, and without 
their making any inquiry, or being advised as to what disposition Burge 
intended to make or had made of the property, or what contracts he 
proposed to enter into, or what he intended to do with the proceeds. 
Thereafter, and at the request of Burge, they executed deeds to him 
for a nominal considération ; the amount thereof being suggested and 
fixed by him, and in efïect a mère gratuity on his part. The testimony 
shows that the alleged locators understcod their names were being 
used by Burge for his own advantage and profit. 

It is unnecessary to réfer to the évidence in devail. The entire 
transaction is well put by the witness Nyc, whose name was used in 
the attempted location of the northwest quarter, and with whom Burge 
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seems to hâve had the principal dealings regarding that property. Nyc 
says that he first learned that his name had been used as a locator in 
a letter from Burge in January, 1909, requesting the exécution of a 
power of attomey ; that he (witness) did not understand that he was 
locating for himself, but that Burge was getting some oil land, out of 
which, later, ail would get some profit; that Burge told him the loca- 
tion would be a valuable thing for him and some day pay him well, 
but did not make any direct statement as to the probable amount of 
the profit; that he (witness) knew nothing about the contract or op- 
tions entered into by Burge, and made no inquiry in référence thereto, 
and never requested any statement or accounting from Burge, but '"I 
took Burge to be a promotor who had been able to locate certain oil 
fields in which oil could be found." The transactions between Burge 
and the so-called locators were carried on principally by correspond- 
ence. One letter of July 18, 1910, from Burge to Nyc has been pro- 
duced. In this letter Burge says : 

"I am inclosing a quitclaim deed, which I am golng to ask you to kindly 
exécute for me, and also get the Kisers to properly sign. I am inclosing $50 
apiece for yourself and Maud, and also the same tor Nellie and her husband, 
which I wlll leave for you to give them. You undoubtedly hâve seen by the 
papers that thousands of acres of lard in Califomla hâve been wlthdrawn. 
Well, ail my located land comea under that act and Is affeeted by it, so we 
hâve quite a flght on our hands, and the oil people In this district, and in fact 
ail the fields In this state, bave représentatives in Washington, trying to pro- 
teet us. I hâve been advlsed by my attorneys to get thèse quitclaims from ail 
those whose names are used in my locations as it may help me some in my 
flght for the land. I am into it and intend to stay untll I know, one way or 
the other." 

By this letter, Mr. Burge himself characterizes the transaction. He 
refers to the property as "my located land," and the names used in "my 
locations" and this characterization is borne out and supported by the 
testimony of practically ail of the alleged locators. 

[2, 3] It is manifest that Burge could acquire no right in minerai 
lands as against the govcrnment by such subterfuge, and since the 
Brookshire Company was in possession and claiming under him, and as 
his représentative or agent, it necessarily foUows that its interest was 
no greater than his. It is true there is no Hmitation as to the number 
of mining claims an individual or association of individuals may locate, 
but it is provided that no claim shall exceed 20 acres for each individ- 
ual (section 2331, R. S. [Comp. St. 1916, § 4630]) or 160 acres for any 
association. Section 2330, R. S. (Comp. St. 1916, § 4629). This is a 
direct and positive limitation of the amount of mining ground any 
one claimant may appropriate individually or as a member of an asso- 
ciation in any one claim, and he cannot évade the law by the use of the 
names of his friends, relatives, or employés. Any device whereby one 
person is to acquire more than 20, or an association more than 160, 
acres in area, by one discovery, cçnstitutes a fraud upon the govcrn- 
ment and is without légal support and void. Cook v, Klonos, 164 Fed. 
529, 90 C. C. A. 403 ; Nome & Sinook v. Snyder, 187 Fed. 385, 109 
C. C. A. 217; Gird v. Cal. Oil Co. (C. C.) 60 Fed. 531; Hall v. Mc- 
Kinnon, 193 Fed. 572, 113 C. C. A. 440; Duffield v. S. F. Chemical 
Co.. 205 Fed. 480, 123 C. C. A. 548. 
242F.-^6 
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[4] It is argued that, since there is no law requiring or authorizing 
the posting and recording of a notice of location of mining claims prior 
to discovery, and since the Pickett Act undertakes to protect a certain 
class of occupants or claimants of oil or gas bearing lands at the date 
of withdrawal order, the good faith of the occupant or claimant, and 
not that of the locators, is the material question involved in thèse suits ; 
but the Brookshire Company's occupation or claim to the property was 
under a development contract with Burge as his représentative and in 
part for his benefit, and unless he had or could acquire a lawful right 
to the property it necessarily follows that the contention is without 
merit. 

I am not concerned at this time with the status or interest, if any, 
of an occupant or claimant at the date of withdrawal, who had, in 
good faith and without knowledge of the fraudulent character of the 
paper locations, purchased or acquired the alleged interests of the loca- 
tors, and was occupying or claiming the property in his own right, and 
not for or as the représentative of another. That question is not pre- 
sented by this record, and I refrain f rom indicating any opinion there- 
on. It is enough that hère the défendants are claiming and were in 
possession under the so-called locators, and if such locations were 
fraudulent their rights must fail. 

This view renders it unnecessary to consider the question of whether 
the Brookshire Company was in diligent prosecution of work leading 
to discovery on the claims in question, within the meaning of the Pick- 
ett Act, at the date of the withdrawal order. Whatever may be the 
construction or the scope and efïect of the act, it is manifest that it 
was intended and designed for the benefit of those who were intending 
at the date of the withdrawal order to acquire title or the right to pos- 
session of mining ground by complying in good faith with the mining 
laws of the United States, and not one seeking to évade such laws or 
obtain title in violation thereof . 

[5, 6] The plaintiiï is therefore entitled to a decree as prayed for, 
except that the suits should be dismissed as to the marketing compa- 
nies. There is nothing in thèse cases to distinguish them from U. S. 
V. Midway Northern (D. C.) 232 Fed. 619. The fact that the purchas- 
ers of the oil removed it from the premises through their own pipe 
lines after its delivery to them by the operating companies does not af- 
fect the question, nor make them proper parties to suits in equity 
brought against the operating companies to enjoin and restrain a con- 
tinuation of the trespass. 

Inasmuch as it appears from the bills that the plaintiff was not, and 
the défendants were, in the adverse possession of the disputed proper- 
ty at the commencement of the suits, it follows that, if a court of equi- 
ty has jurisdiction at ail, it is for the purpose of preventing waste, and 
the only proper parties to such a suit are those who are committing or 
threatening to commit the waste complained of, or causing or permit- 
ting it to be done. Such a suit cannot be treated or made to serve the 
purpose of one to remove a cloud from the title, since the plaintiff is 
admittedly out of possession. Whitney v. Hay, 181 U. S. 86, 21 Sup. 
Ct. 537, 45 h. Ed. 758; Frost v. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 
30 L. Ed. 1010. 

Plaintiff is therefore entitled to a decree as prayed for. 
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UNITED STATES V. NORTH AMERICAN OIL CONSOLIDATED et al. 

(District Court, S. D. Callfomia. June 8, 1917.) 

No. A-48. 

1. Mines and Minebals <S=>2 — ^Public Lands — Withdeawai— Rights or 

Occupants. 

To bring an occupant or claimant of oll or gas lands withln Pickett 
Act June 25, 1910, c. 421, §, 2, 36 Stat. 847 (Comp. St. 1916, § 4524), pro- 
viding tliat the riglits of any person who at the date of any wltlidrawal 
order is a bona fide occupant or claimant of oll or gas lands, and who at 
such date is in diligent prosecution of work leading to the discovery of 
oil or gas, shall not be afCected by such order, it is not necessary that 
such occupant be engagea in actual drilling for oil or gas on a partlcular 
tract at the date of withdrawal, or necessarily that work Is then being 
I)erformed upon the identical claim upon which discovery must ulttmately 
be made in order to make location, and It is enough if reasonable etCort is 
being made at that time, indicating a bona fide intention to complète the 
work of discovery on the partlcular claim with ail practlcal expédition ; 
such intention being manifested by the dolng ot physical acts having a 
direct tendency to facllitate the exploration for and discovery of oll or 
gas. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 2.] 

2. Mines and Mineeals <S=>2 — Public Lands — Withdeawal — Riqhts of Oc- 

cupants. 

A Company which for months before the date of a presldentlal order 
withdrawlng oil and gas lands from entry, and at the date thereof was 
engaged in work necessary and proper in order to effect a discovery of 
oil, wlth the then présent bona fide purpose of completing such work with 
ail reasonable expédition, was diligently prosecuting the work, so as to 
be withln the protection of the Pickett Act, though it was delaying the 
installation of Its machlnery and the commencement of drilling untll It 
could be assured of a supply of water necessary for the prosecution of 
the drilling; the land being in a semlarld région. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. | 2.] 

3. MiNM AND MiNEBALS ®=»2 — PUBLIC LaNDS — WlTHDEAWAIi — RlQHTS OP OC- 

CUPANTS. 

Such Company was not required to make any unusual or extraordinary 
effort to obtain water, but only such as was reasonable under the circum- 
stances confronting It 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 2.] 

4. Mines and Mineeals iS=»2 — Public Lands — Withdbawal — Rights oï Oc- 

cupants. 

Under the Pickett Act, where an oll company was in diligent prosecu- 
tion of work leading to discovery of oil at the date the land was 
withdrawn from entry, and never abandoned or intended to abandon the 
property, but remained in possession, proceedlng wlth the work of 
development In good falth, with more or less diligence, until the actual 
discovery of oll, it was too late for the govemment, after discoveries had 
been made at a large expense, to ciuestion its rights on the ground that at 
some time during the progress of the work, subséquent to the withdrawal 
and prior to discovery, It was not as diligent as it could hâve been. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 2.] 

5. Mines and Mineeals <©=2 — Public Lands — Withdeawal — Rights of Oc- 

cupants. 

ïhe Pickett Act, providing that the rights of a bona fide occupant of 
oil or gas lands, who at the date of any withdrawal order Is in diligent 

@=»For otber cases see same topic & KEY-NUMBER In ait Key-Numbered Dlgests & Indexes 
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prosecution of work leading to discovery of oil or gas, shalt not be afforted 
or Impalred by such order so long as such occupant or claimant shall 
continue in diligent prosecution of such work, does not mean tliat tlie 
occupant's rights shall no longer continue after a discovery is made and 
the work leading to discovery ceases, but nieans that tbe occupant 
shall hâve a right to continue hls work to a discovery, and the beneflts of 
the discovery as if the land bad not been withdrawn. 
[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 2.] 

6. Stattjtes ®=5l83— Construction — Spirit or Lettee ot" Law. 

It is the duty of the court to search eut the true nieaning of a law, and 
to permit the spirit and reason to prevail over the letter. 
[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 261.] 

In Equity. Suit by the United States against the North American 
Oil Consolidated and others. Bill dismissed. 

Frank Hall, Sp. Asst. Atty. Gen., of San Francisco, Cal., for the 
United States. 

Chas. S. Wheeler and A. L. Weil, both of San Francisco, Cal., for 
défendants North American Oil Consolidated and others. 

D. S. Ewing, of Fresno, Cal., for défendant Frick. 

Andrews, Toland & Andrews, of Los Angeles, Cal., for défendant 
Union Oil Co. of California and Producers' Transp. Co. 

J. Delmore Lederman, of San Francisco, Cal., for défendant Pioneer 
Midway Oil Co. 

BEAN, District Judge (sitting by spécial assignaient). This is a 
suit by the government to oust the défendants from the possession of 
section 2, township 32 south, range 23 east, M. D. M., oil-bearing lands 
in the state of California, and require them to account for and pay over 
to it the value of oil taken therefrom. The légal title to the land is in 
the United States. It is included within the area described in the presi- 
dential withdrawal order of September 27, 1909. No discovery of oil 
had been made on any part of the premises at the date of such order. 
The Pioneer Midway Oil Company was in possession thereof at the 
time, and it is claimed was in diligent prosecution of work leading to 
discovery of oil; hence it is said that the land was, by the terms of the 
order, excluded therefrom because it was "a location or claim existing 
and valid" at its date ; but, if this is not so, the oil company and its 
successors in interest hâve a right to retain possession and extract the 
oil under the proviso of the act of Congress of June, 1910, commonly 
known as the Pickett Act, which reads : 

"That the rights of any pierson who, at the date of any withdmwal order 
heretofore or hereafter made, is a bona fide occupant or claimant of oil or gas 
bearing lands, and, who at such date is in diligent prosecution of work lead- 
ing to discovery of oil or gas, shall not be affected or Impalred by such order 
so long as such occupant or claiiiiant shall continue In diligent proseouticsi 
of said work." 36 Stat. 847. 

In view of the conclusions I hâve reached on the second question, it 
is not necessary to consider the first. That the Pioneer Midway Oil 
Company was an actual bona fide occupant and claimant of the prop- 
erty at the date of the withdrawal order, for the purpose of acquiring 

(gssF'or otber cases see same topic & KEY-NUMBEK in ail Key-Numbered Digeats & Indexes 
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title under the mining laws, is clear; but the position of the govenunent 
is that it was not then in diligent prosecution of work leading to discov- 
ery, within the meaning of the Pickett Act. 

There is but little if any dispute about the material facts. In January, 
1907, while the land in controversy was public land of the United 
States, subject to entry under the mining laws, Mr. Strasberger and 
his associâtes, ail of whom were qualified entrymen, acting in good 
faith, posted notices on each quarter section thereof and had such no- 
tices recorded in the proper county, claiming the same under the placer 
mining laws. In August of that year they conveyed or translerred 
their interests to the Pioneer Midway Oil Company, and late in 1908 or 
early in 1909 the oil company, intending to explore the property for the 
discovery of oil as soon as practicable, went into possession of the four 
claims. It thereupon purchased the necessary material and caused to 
be constructed on each claim a derrick and a building or buildings for 
the housing and accommodation of its employés. The buildings so 
erected were designed and intended for use in the development and 
opération of the entire section, and were such as were common in the 
oil fields, and necessary and proper for that purpose. The derricks 
were substantial structures, designed and subsequently actually used 
for drilling. 

By the end of June, 1909, thèse improvements were practically com- 
pleted, except the hanging of the tools and setting the boilers. Two 
boilers (ail that were available in the community) had been purchased 
and transported to the property, but not set up. Thereafter up to 
and at the time of the withdrawal order employés of the oil company 
were on each quarter section as keepers digging cellars, clearing up sage 
brush, and doing other preparatory work. Tools had not been hung in 
the derricks or the boilers set up because the oil company had been 
unable to obtain assurance of an adéquate supply of water for boiler 
and drilling purposes. The land in controversy is in a semiarid section 
of the country and at the time of the withdrawal order water was se- 
cured with great difficulty. Large quantities of water are required to 
drill an oil well and a dependable supply is necessary not only for use in 
the boilers, but in the well itself for drilling, and to prevent the walls 
f rom caving and the casing f reezing. It costs from $25,000 to $50,000 
on an average to sink a well in the territory in question, and it would 
be imprudent to begin drilling without an adéquate supply of water to 
enable the work to proceed continuously ; otherwise the well would 
probably be lost and the expenditures be for naught. 

Attempts had been made without success to develop water on the land 
in question, and it had to be brought from a distance. The only availa- 
ble sources were the Stratton Water Company, and a plant belonging 
to the Santa Fé, semipublic service concerns, and transportation by 
rail from Bakersfield, a distance of 50 or 60 miles. None of thèse 
sources was dependable, and none had any surplus to sell, or would 
guarantee any definite supply of water to its customers. Neither the 
Stratton Water Company nor the Santa Fé had piped water to a point 
nearer than several miles to the land in question. The Stratton Com- 
pany had more customers connected with its plant than it could sup- 
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ply, the Santa Fé Company was not then selling water for drilling pur- 
poses, and transportation by rail from Bakersfield was irregular, un- 
certain, and inadéquate. The Stratton Water Company and the Santa 
Fé people, hoAyever, were engaged in enlarging their plants by sinking 
new wells, laying additional mains, and installing new machinery, and 
held out the reasonable hope and promise that they would soon be able 
to furnishan adéquate supply of water. For thèse reasons, the oil 
Company did not commence drilling, although intending to do so as soon 
as water could be secured, but remained in possession of each quarter 
section with keepers or watchmen in charge, and employés doing more 
or less work, until March, 1910, when it disposed of its interests to 
I^aymance and his associâtes, referred to as "No. 2 Syndicate." 

About this time, the Stratton Water Company had enlarged its plant 
and increased its facilities by installing additional machinery and 
bringing in another well, and soon after the purchase by No. 2 Syndi- 
cate a water line was laid from its plant to the property, the derricks 
previously built by the oil company rigged up, and drilling actually be- 
gun on the southeast quarter on May 4, 1910, the southwest quarter 
June 20, 1910, the northwest quarter July 25, 1910, and the northeast 
quarter September S, 1910, since which time and prior to the commence- 
ment of this suit numerous wells hâve been drilled and oil in commer- 
cial quantities discovered on each quarter section. 

The Pioneer Midway Oil Company expended while in the possession 
of the property, in the érection of buildings, derricks, and the like, about 
$10,000, and there has been expended by its successors in interest, in 
sinking wells and developing the property, more than half a million dol- 
lars. The question for décision is whether thèse facts show the oil com- 
pany to hâve been in dihgent prosecution of work leading to discovery 
on the several claims at the date of the withdrawal order, within the 
meaning of the Pickett Act. 

A statement in gênerai terms of the conditions applicable to ail 
cases arising under this act, and which should govern in determin- 
ing whether the requisite diligence existed, is difficult, if not impos- 
sible. What constitutes diligent prosecution of work does not 
lend itself to exact définition. Diligence is a relative term, and what 
is due diligence in a given case must be determined by the circum- 
stances. Chief Justice Lewis, in Mining Co. v. Carpenter, 4 Nev. 546, 
97 Am. Dec. 550, says : 

That It "Is that constancy or steadiness of purpose which Is usual with 
nren engaged in like enterprises; » • * such assiduity in the pirosecutiou 
of the enterprlse as will manifest to the world a bona flde intention to com- 
plète it within a reasonable time. It is the doing of an act, or séries of 
acts, with ail practicable expédition, with no delay, except such as may be in- 
cident to the Work itself," and that "the law does not require any unusual 
or extraordlnary efCort but only that which is usual, ordinary, and reason- 
able." 

And the Suprême Court of California, in McLemore v. Express 
Co., 158 Cal. 559, 112 Pac. 59, 139 Am. St. Rep. 147, says that diligent 
prosecution of the work of discovery on an oil mining claim — 

"does not mean the doing of assessment work. It does not mean the pursuit 
of capital to prosecute the work. It does not mean any attempted holding by 
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oabin. hunber pile, or unused derrick. It means the diligent, continuous prose- 
cution of tlie work, witli the expenditnre of whatever money niay be neces- 
sary to the end in vlew." 

[ 1 ] To bring an occupant or claimant of oil or gas bearing lands 
within the provisions of the Pickett Act, it is not necessary that he 
was engaged in actual drilling for oil or gas on a particular tract at 
the date of withdrawal (U. S. v. Grass Creek O. & G. Co., 236 Fed. 
481, 149 C. C. A. 533), or necessarily that work was then being per- 
formed upon the identical claim upon which discovery must ultimately 
be made in order to make location. It is enough if reasonable effort 
was being made at that time, indicating a bona fide intention to com- 
plète the work of discovery on the particular claim with ail practical 
expédition ; such intention being raanifested by the doing of physical 
act or acts which had a direct tendency to facilitate the exploration 
for and discovery of oil or gas thereon, although drilling had not com- 
menced and the work may not hâve been on such claim. Smelting Co. 
V. Kemp, 104 U. S. 636, 26 L. Ed. 875; U. S. v. Thirty-Two 
Oil Co. (D. C.) 242 Fed. 730, just decided; U. S. v. Ohio Oil Co. (D. 
C.) 240 Fed. 996. 

[2,3] Diligent prosecution of work leading to discovery upon a 
mining claim dépends so largely upon the physical conditions of the 
locality, the nature and situation of the région, its accessibility, the 
magnitude of the work, the difficulty of securing material and sup- 
plies, and the like, that each case must rest largely on its own facts 
and circumstances, and a décision in one is of but little assistance in 
another. Since, however, the law does not require any unusual or 
extraordinary effort, but only that which is usual, ordinary, and rea- 
sonable under the circumstances, I am of the opinion that the oil 
Company was in diligent prosecution of work leading to discovery at 
the date of the withdrawal, within the meaning of the Pickett Act. It 
was when overtaken by the withdrawal, and for months before had 
been, in occupation of each claim, engaged in work necessary and 
proper in order to effect a discovery thereon, with the then présent 
bona fide purpose of completing such work with ail reasonable ex- 
pédition, and was at the date of the withdrawal doing ail that could 
reasonably and justly be expected of it under the circumstances. The 
law does not require a vain or useless thing to be done, and therefore 
the oil company was not required by the law of diligence to hâve in- 
stalled ail its machinery or commenced drilling before its supply of 
water was such that it could reasonably hope to successfuUy continue 
the work. Nor was it required to make any unusual or extraordi- 
nary effort to obtain water, but only such as was reasonable under the 
circumstances conf ronting it. Its possession, the work which it had 
done and was then doing, were such that it would hâve been pro- 
tected by the courts from intrusion by private parties if the order 
had not been made. Cosmos v. Eagle Hill, 112 Fed. 4, 50 C. C. A. 
79, 61 L. R. A. 230; McLemore v. Express, 158 Cal. 559, 112 Pac. 
59, 139 Am. St. Rep. 147; Miller v. Chrisman, 140 Cal. 440, 73 Pac. 
1083, 74 Pac. 444, 98 Am. St. Rep. 63 ; Chrisman v. Miller, 197 U. S. 
313, 25 Sup. Ct. 468, 49 L. Ed. 770; Borgwardt v. McKittrick Oil, 
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164 Cal. 650, 130 Pac. 417; Rooney v. Barnette, 200 Fed. 700, 119 C. 
C. A. 116. And that, I take it, is the true test in cases of this cliar- 
acter. 

[4-6] It is contended, however, on behalf of the government, that 
even if the oil company was in diligent prosecution of work leading 
to discovery at the date of the withdrawal, such diligence was net con- 
tinuons thereafter. I do not think it necessary to carefnlly weigh the 
testimony on that point. The évidence shows that the Oil Company 
and its successors in interest never abandoned, nor intended to aban- 
don, the property, but remained in possession, proceeding with the 
work of development in good faith, with more or less diligence, un- 
til the actual discovery of oil. Discoveries had been made and oil 
developed on each daim prior to the commencement of thèse suits, at 
an aggregatè expense of more than half a million dollars, and it is 
now too late, in my opinion, for the government to question the de- 
fendants' right to the possession and to the oil contents because it may 
be that at some time during the progress of their work, since the with- 
drawal and prior to discovery, they were not as diligent as they could 
hâve been. It is true the Pickett Act provides that the right of a 
bona fide occupant or claimant at the date of a withdrawal order, and 
who was at such time in diligent prosecution of "work leading to dis- 
covery," shall not be impaired or affected so long as such occupant or 
claimant shall continue in diUgent prosecution of "said work" refer- 
ring logically to work leading to discovery, thus implying that when 
discovery is made his right shall no longer continue. It cannot be 
supposed, however, that Congress intended any such resuit. The duty 
therefore devolves upon the court to search out the true meaning of 
the law, and to permit the spirit and reason to prevail over the letter. 
U. S. V. Mulvey, 232 Fed. 513, 146 C. C. A. 471 ; Holy Trinity v. U. 
S., 143 U. S. 457, 12 Sup. Ct 511, 36 L. Ed. 226. _ And, so construed, 
it conferred upon an occupant or claimant of withdrawn land, who 
is within its provisions, the right to continue his work to a discovery, 
and the benefit thereof, as if the land had not been withdrawn, with 
the same right in the government to re-enter, if the diligence was 
not continuons, as a private citizen would hâve had if the land had 
not been withdrawn. 

The history of this and subséquent législation, it seems to me, con- 
firms this view. See Act March 2, 1911, c. 201, 36 Stat. 1015 (Comp. 
St. 1916, ,§ 4637). Anomalous as it may seem, public land conlain- 
ing petroleum or other minerai oil and chiefly valuable therefor could, 
at date of withdrawal order, hâve been entered and patent obtained 
only under the placer mining law. Act Feb. 13, 1897, c. 221, 29 Stat. 
526 (Comp. St. 1916, § 2497). No location of a placer claim, valid 
against the government, could hâve been made until the discovery of 
minerai within the limits of the claim. R. S. §§ 2320-2329 (Comp. St. 
1916, |§ 4615-4628). Hence there could hâve been no such location 
of an oil claim until the discovery of oil. The oil measures in the 
district in question, however, lie far below the surface, often 3,000 or 
4,000 feet, and can be reached only by great labor and expense. The 
installation of elaborate and expensive machinery, months of time, and 
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the outlay of many thousands of dollars were therefore required be- 
f ore a valid location could be made. There was no law, state or na- 
tional, at the time of the withdrawal, authorizing or requiring the 
marking of boundaries of mining locations, or the posting and record- 
ing notice of an intention to locate a mining claim prior to discovery, 
or declaring the effect of such notice or the failure to give it. In view 
of the conditions, however, and the necessities of the case, a prac- 
tice had grown up to mark the boundaries and post on the land and 
record in a public office a so-called notice of location, which operated 
by common consent as a manifestation of a purpose on the part of 
the parties named therein to claim the land within the prescribed 
boundaries, and gave to them or their assignées a préférence right to 
the possession. This right had been recognized by the local courts as 
transférable, and the possession of a bona fide occupant or claimant 
holding under such location was protected against ail iÈorms of forcible 
or clandestine entry or intrusion by third parties, while he was in 
good faith diligently engaged in work leading to discovery, in order 
that he might make discovery, which, when made, would relate back to 
date of notice. McLemore v. Express, supra; Miller v. Chrisman, 
supra; Borgwardt v. McKittrick, supra; Rooney v. Barnette, supra. 

This situation was called to the attention of Congress, and it was 
represented to it that at the time of the withdrawal of September, 
1909, which came without notice and without giving interested parties 
an opportunity to be heard, land within the withdrawn area in Califor- 
nia was thus occupied by persons and corporations who were in good 
faith engaged in the actual work of exploration, with the bona fide in- 
tention of complying with the mining laws, but had not yet discovered 
oil. There was no statutory law protecting such an explorer against 
the government, or giving him any vested right against it, even that of 
occupation, although he was in possession by its invitation and under 
its promise, implied, if not expressed, to permit him to retain posses- 
sion and acquire the benefits of a discovery, if it should be subsequently 
made. R. S. 2319-2325 (Comp. St. 1916, §§ 4614-4622). For the gov- 
ernment, under thèse circumstances, to hâve summarily dispossessed 
and ousted such occupants or claimants, confiscating the results of 
their labor and improvements, would hâve been a great hardship, if 
not a positive wrong. It was recognized that if the withdrawal order 
was valid (a question then undetermined) the interests of such parties 
were probably destroyed and their expenditures lost, unless relief was 
afforded ; and hence Congress, in récognition and confirmation of 
their rights, as recognized by the local laws, and the moral obligation 
of the government, inserted the proviso in the act of June, 1910, for 
their benefit, and in view of the existing conditions made known to 
it at the time. 

It is remédiai législation, and should be construed to carry out the 
intention of Congress. Whether it was intended to reward an occu- 
pant or claimant engaged in the work of discovery at the date of a 
previous withdrawal, and who continued therein in défiance thereof, 
and penalize one so engaged, but who stopped his work out of regard 
for the order until he could lawfuUy proceed, or whether it was in- 
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tended to require continuous diligence after the passage of the Pickett 
Act, is not clear ; but the question is not material, I take it, where the 
required diligence existed at the date of withdrawal, and there has 
been no subséquent abandonment of the claim, but possession re- 
tained and actual discovery made prior to re-entry by the government 
or the commencement of a ouster suit 
Bill will therefore be dismissed. 



UNITED STATES v. THIRTY-TWO OIL 00. et aL 

(District Court, S. D. Californla. June 8, 1917.) 

No. A-38. 

1. Mines and Minebals <S=»36 — Placer Mines — Withdeawai, Obdebb. 

In 1909, -when oll lands were withdrawn by presidential order, there was 
no law for the entry and patentlng of public lands contalning minerai 
olls, except the provisions relatlng to placer mines, and under Bev. St. 
il 2329, 2380 (Comp. St 1916, §§ 4628, 4629), no location of placer clalms, 
valld agalnst the government, could be made untll the discovery of 
minerai. Pickett Act June 25, 1910, e. 421, 36 Stat 847 (Oomp. St. 1916, §§ 
4523-4525), enacted after the withdrawal, déclares that the rlghts of any 
person who at the date of any withdrawal order Is a bona flde occupant 
or claîmant of oll or gas bearlng lands, and who at such date is in 
diligent prosecutlon of work leadlng to discovery, shall not be affected or 
impaired by withdrawal orders, so long as such occupant or claîmant 
shall continue In diligent prosecutlon of such work. Beld. that, if the 
occupant or claîmant was in diligent prosecutlon of the work at the date 
of the withdrawal order, and contlnued untll discovery, his rlghts would 
not be affected or impaired by the withdrawal, and he would be entltled 
to the same rlghts in the land under the mlnlng laws as If it had never 
been withdrawn. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87.] 

2. Mines and Mineeals (©=336— Placée Mines — Withdeawal Oeders. 

Whether an occupant or claîmant of oll or gas bearlng land was, at 
the date it was withdrawn by presidential order, engaged In diligent pros- 
ecutlon of work leadlng to discovery, wlthin the Pickett Act, is a ques- 
tion of fact, dépendent upon the circumstances of each particular case. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. DIg. § 87.] 

3. Mines and Mineeals ®=s>3Q — Claims — Opebation of Claims. 

Under the Pickett Act, protecting the rlghts of an occupant or claîm- 
ant under a location on oll-bearing lands, engaged In diligent prosecutlon 
of work leadlng to the discovery at the date of withdrawal by presiden- 
tial order, it is not necessary that the work belng performed at the 
time of the withdrawal was on the particular claim in question; but, 
before it can be deemed work leadlpg to discovery thereon, it must hâve 
been such as would reasonably tend to that end, and hence the mère drill- 
ing of a well on an adjacent claim Is not sufficient, for, whlle It mlght dis- 
close the probablUty of the présence of oll, it In no way would amount to 
discovery. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. DIg. | 87.] 

4. Mines and Minerals <g=5>36 — Oïl and Gas Claims — Locations. 

Whlle In 1909, when oil-bearing public lands were withdrawn by presi- 
dential order, there was no law, state or national, whlch authorlzed or 
required the marklng of boundarles of locations, yet the practice of 

4=9For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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marking had growu up In oil districts, and gave the locators a préférence- 
rigtit to possession as against ail persons except the United States, whlch 
the Pickett Act was designed to protect, 
[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87.] 

6. Mines and Minebai^ <s=a36 — Mining Claims — I>iscovert. 

Group development or assessment work, authorized by Rev. St. §§ 2324, 
2325 (Comp. St. 1916, §§ 4620, 4622), In the case o£ mining clalms, is per- 
missible only after discovery; and dlscovery work, the diligent prosecu- 
tion'of whlch was necessary to protect the rights of a claimant or occu- 
pant of oil or gas locations under the Pickett Act after withdrawal, can- 
not be by group. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87.] 

6. Mines and Mineeals <S=j36 — Mining Claims — Discovebt. 

Under the Pickett Act, extraterritorial work, such as the building of 
roads, etc., for the benetit of an oil or gas location, or several locations, 
may constitute the prosecution of work of dlscovery necessary to protect 
the rights of claimants and locators after withdrawal of the land by the 
Président, where such work tended to facllltate dlscovery. 

[Ed. Note, — For other cases, see Mines and Minerais, Cent. Dig. § 87.] 

7. Mines and Minerals <g=>38(4) — Mining Oil and Gas Claims — Injunction. 

In a suit to enjoin occupants and claimants under an oil and gas 
clalm, who had no title, from continuing to trespass and to extract oil, 
marketing companies, to whom the products were sold, are not proper 
parties. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 88.] 

In Equity. Bill by the United States against the Thirty-Two Oil 
Company and others. Decree for plaintifif, except as to the Thirty- 
Two Oil Company, J. M. McLeod, and the marketing companies, and 
as to them dismissed. 

Frank Hall and A. E. Campbell, both of San Francisco, Cal., Sp. 
Asst. Attys. Gen. 

Hunsaker & Britt, W. E. Mitchell, and Oscar Lawler, ail of Los 
Angeles, Cal., Geo. E. Whitaker, of Bakersfield, Cal., and Edmund 
Tauszky and Pillsbury, Madison & Sutro, ail of San. Francisco, Cal., 
for défendants. 

BEAN, District Judge (sitting by spécial assignment). The land in 
controversy in this suit is the northeast quarter of section 32, township 
31 south, range 25 east, Mt. Diablo meridian, in the state of Califomia. 
It is oil-bearing, and is included within the presidential withdrawal 
order of September 27, 1909. Oil had not been discovered on the prop- 
erty at that time, but it was occupied or claimed by sundry of the de- 
fendants, who, it is alleged, were then in diligent prosecution of work 
leading to discovery, and who thereafter continued such work to a 
discovery, and their successors in interest now claim the right to re- 
tain the possession and extract the oil theref rom under the act of Con- 
gress of June, 1910, commonly known as the Pickett Act. 36 Stat. 
847. 

The facts are that in January, 1907, L. B. McMurty posted a notice 
in the names of certain parties residing in Chicago, from whom he held 
powers of attorney, on each quarter of the section claiming location 
thereof under the placer mining laws. In October, 1908, acting as at- 

1gS>FoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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torney in fact for the alleged locators, McMurty entered into a contract 
with Mrs. McLeod, wife oi défendant J. S. McLeod, by the terms of 
which she was to drill a well in the exact center of the section, and 
if cil was discovered the alleged locators were to apply to the govern- 
ment for a patent for each of the four claims, and upon receipt thereof 
to deed to Mrs. McLeod the north half of the south half and the south 
half of the north half of the section. Thereafter Mrs. McLeod trans- 
ferred to Messrs. Wheat, Wilson, and Gordon a three-quarterinterest 
in the contract referred to, and there was subsequently and during the 
year 1908 purchased and moved onto each claim material for a derrick. 

About October 1, 1908, a controversy arose between those claimin;,' 
under the McMurty locators and Haberkern, Wibel, and others, who 
were'claiming the entire section under location notices posted by them 
in December, 1907, which controversy was Settled on October 30, 1908, 
by the McMurty interests surrendering and relinquishing any right 
they might hâve to the south half of the section, and the Haberkern 
interests doing likewise as to the north half. 

McLeod, Wheat, and associâtes thereupon entered into a contract 
with the Haberkern-Wibel people for the development of the south 
half of the section, by which they agreed to begin drilling on the south- 
vvest quarter within 40 days, and on the southeast quarter within 4 
months, and if oil was discovered, and receiver's certificate for a pat- 
ent issued, they were to receive half of each claim upon which discov- 
ery had been made. The contract between the McMurty interests and 
Mrs. McLeod and associâtes, so far as it afifects the north half of the 
section, was modified, or a new contract entered into, by which it was 
agreed that the amount of land tliey were to receive for development in 
case discovery was efïected was confined to the south 60 acres of each 
<|uarter, in place of one-haif thereof, and they were to drill for oil on 
each claim. 

On November 7, 1908, Mrs. McLeod and associâtes leased to Gil- 
lette and others the east 20 acres of the south 60 acres of the north- 
east quarter, with an option to purchase, and on November 26th they 
leaeed the remaining 40 acres thereof and the south 60 acres of the 
Southwest quarter by separate instruments to the Califomia Midway 
Oil Company, a corporation organized by thera, by the terms of which 
the lessee was to erect derricks and commence drilling on the property 
described in each lease within 60 days from November 4, 1908, and to 
complète at least one well thereon within one year from such date. On 
November 11, 1908, McLeod and associâtes transferred to Price and 
W. R. .and R. H. Lacey certain alleged interests in the contracts and 
leases covering the south 120 acres of the north half of the section, 
and on December 28, 1908, the several parties, except Gillette, transfer- 
red their respective interests to the défendant Thirty-Two Oil Com- 
pany, a holding corporation organized by them and in which they held 
the stock. 

In November or December, 1908, McLeod, Wheat, and associâtes 
laid a water line from the Stratton Water Company into the section 
and a short distance north of the south line thereof, from which point 
a latéral was laid to the northwest corner of the southwest quarter, 
and from there to the southwest corner of the northwest quarter. Some 
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time in the latter part of 1908 a derrick was erected in the southwest 
corner of the northwest quarter by the California Midway Oil Com- 
pany, and drilling commenced thereon by it in January, 1909, and con- 
tinued with water through the line referred to until the well was 
brought in about a year later. A derrick was also erected by the same 
company at or near the southwest corner of the northeast quarter, 
which derrick was twice moved, and finally located in the northeast 
quarter, the property now in controversy, in February or March of 
1909, but no further or other work was done on that quarter until 
the spring of 1910, when the derrick was rigged up and drilling com- 
menced. 

On January 1, 1909, some question having arisen as to the validity 
of the locations made by McMurty, in 1907, as attorney in fact for the 
Chicago people, McMurty attempted to relocate the north half of the 
section in the names of certain iSlew York people, from whom he had 
powers of attorney, by posting thereon notice and recording the same. 
On Alay 17, 1909, acting as attorney in fact for the New York people, 
McMurty conveyed or attempted to convey the entire north half of 
the section to défendant McLeod in trust for the several claimants 
thereof, according to their respective interests, and took from him a 
contract which, after reciting such conveyance, and tliat he (McLeod) 
had theretofore erected derricks suitable for drilling wells on the 
northwest quarter and northeast quarter, and had actually commenced 
drilling on the northwest quarter, contained a stipulation on his part 
to continue drilling at the point where same was then being done until 
he had reached a depth of 2,500 feet or discovered oil, and within 30 
days after the discovery of oil in paying quantities at such well to be- 
gin drilling on the northeast quarter at the point where the derrick 
was then erected, and upon discovery of oil upon elther quarter to ap- 
ply for patent therefor, and upon receipt of receiver's certificate to 
convey to the New York locators the north 100 acres thereof. 

Such was the status of the property and the claims of the respective 
parties at the date of the withdrawai order. The défendant Buick 
Company and Associated Oil Company were occupying parts of the 
property at the time this suit was commenced, by purchase or 
lease from one or more of the parties subséquent to the withdrawai. 
The défendants Thirty-Two Oil Company and J. M. McLeod had 
parted with their interest in the property long prior to the corrimence- 
ment of the suit, and neither of them was in possession, or committing 
or authorizing the commission of waste, at that time. The défendant 
Standard Oil Company has a pipe line across the premises, and at one 
time purchased the oil produced from the property ; but it had ceased 
such purchases several months prior to the commencement of the suit. 

It is claimed by the government that the paper locations by Mc- 
Murty in 1907 and 1909 were not made by him for the benefit of the 
alleged locators, but for himself and others, and were therefore a 
fraud on the mining law and void. I am disposed to believe there is 
merit in this contention. Indeed, there can be no question from the évi- 
dence but what the alleged locations made in 1909 were not for the use 
and benefit of the named locators, but to enable McMurty to consum- 
mate and carry out the previous contract made by him with McLeod 
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and others for the disposition of the property as heretofore stated. 
But I do not deem it necessary to put the case on that ground. If the 
défendants hâve any right to the property as against the plaintiff, it 
is conferred by the Pickett Act, and the facts do not bring them within 
the remédiai provisions of that law. 

[ 1 ] In considering this and similar cases, it is important to bear in 
mind that at the time of the withdrawal order of September, 1909, 
there was no lav/ for the entry and patenting of public lands containing 
petroleum or minerai oil, except the provisions of the law relating to 
placer mines (Act Feb. 11, 1897, c. 216, 29 Stat. 526 [Comp. St. 1916, 
§ 4635]), and that no location of a placer mining claim, valid against 
the government, could be made until the discovery of minerai within 
the limits of the claim (sections 2329, 2330, R. S. [Comp. St. 1916, §§ 
4628, 4629]). Therefore an occupant or claimant of public land in- 
cluded within the withdrawal order, upon which no discovery had 
been made at the date of such order, had no légal right as against the 
government, prior to the Pickett Act, to continue such possession and 
exploration, although he was holding or claiming in good faith under 
paper locations and was actually engaged in the work of discovery. 

No discovery had been made on the premises in controversy at the 
date of the withdrawal, and so we must look to the Pickett Act to 
détermine what rights, if any, the défendants now hâve. The gênerai 
purpose of this act was to authorire the withdrawal of public lands by 
the Président for certain specified purposes. Large areas had, how- 
ever, been previously withdrawn, particularly by the order of Sep- 
tember 27, 1909, in the oil-bearing districts of California. It was 
claimed and represented to Congress that many persons and corpora- 
tions were bona fide occupants or claimants of land within such with- 
drawn area, under paper locations, and when overtaken by the with- 
drawal were engaged in the work of discovery, and as a resuit of the 
withdrawal, if valid, the benefit of such work and development which 
fell short of discovery would be entirely lest. To save the rights and 
interests of such claimants or occupants against the opération of a 
withdrawal, Congress provided in the Pickett Act that : 

"The rightg of any person who at the date of any withdrawal order hereto- 
fore or hereafter made, is a bona flde occupant or claimant of oil or gas 
bearing lands, and who at such date, Is in diligent prosecution of work lead- 
ing to discovery of oil or gas, sliall not be affected or impalred by such or- 
der, so long as such occupant or claimant shall continue in diligent prosecu- 
tion of sald work." 

The rights therein conferred or confirmed are manifestly confined to 
bona fide occupants or claimants of public land and who were in dili- 
gent prosecution of work leading to discovery when overtaken by a 
withdrawal. In other words, if a bona fide operator, who had made 
or was holding under a location in other respects légal, except as to 
discovery, and on the date of withdrawal was engaged in work lead- 
ing to discovery of oil or gas thereon, and he continued such work to 
discovery, his rights would not be affected or impaired by the with- 
drawal, and he would be entitled to the same rights under the mining 
laws as if the land had never been withdrawn. The question, then, 
for décision is whether the California Midway Oil Company was, on 
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September 27, 1909, in diligent prosecution of work leading to dis- 
covery of oil or gas on the land in controversy, within the meaning 
of this law. 

[2, 3] Now it is clear from the testimony and in fact undisputed that 
there was no work in progress or immediately contemplated at the 
date of the withdrawal looking to discovery, or intended for the dis- 
covery, of oil thereon, and had not been for some months prior thereto, 
if at any time, unless the drilHng of a well by the oil company on an- 
other location, half a mile distant, with the intention on its part, if 
oil was discovered thereon, to thereafter proceed with the development 
of the location in question, is held to be such work. Whetlier an 
occupant or claimant of oil or gas bearing land at the date of a with- 
drawal order was at that time engaged in diligent prosecution of work 
leading to discovery is a question of fact. No hard or fast rule ap- 
plicable to ail cases bas or can be laid down by which it can be de- 
termined. Each case must dépend to a large extent upon its own 
facts and circumstances. General principles only can be stated. It 
is not necessary that the work being performed at the time of the 
withdrawal was on the particular tract in question, but before it can 
be deemed work leading to discovery thereon it must hâve been such 
as would reasonably tend to that end, and been presently and purposely 
designed for that purpose. Now, the drilling of an oil well on one 
location would not, however long continued, lead to discovery of oil 
on another. It might afford évidence of the probable existence of 
oil on the other, and justify the expenditure of money in exploring it. 
Indeed, it might, by disclosing the formation, materially aid in sub- 
séquent drilling and lessen the expense. This resuit, however, would 
foUow, whether the well was drilled by the occupant or claimant of 
the lîmd in controversy or by a neighbor, and hence I do not think 
that such work on one location can be held to be work leading to 
discovery on another. The proviso in the Pickett Act is somewhat in- 
definite and uncertain, but when interpreted in the light of the known 
conditions and the purpose of Congress, it was intended, I take it, to 
confer upon those occupying or claiming in good faith at the time of 
withdrawal public land within a withdrawn area, with the bona fide 
intention of complying with the mining laws, and who were at such 
time in diligent prosecution of work leading to discovery thereon, the 
right to continue such work if discovery was subsequently made, and 
the right to retain possession and extract the oil, or take title by patent, 
the same as if the land had not been withdrawn. 

[4] There was no law, state or national, at the date of the with- 
drawal, authorizing or requiring the marking of boundaries of a mining 
location or the posting or recording of notice of location prior to dis- 
covery ; but a practice had grown up in the oil districts to do so, which 
operated by common consent as an aid in tracing the boundaries of 
the claim, and as constructive occupation or possession of the described 
area, and gave the locators or their assignées a préférence right to the 
possession as against ail persons, except the United States, while in 
diligent prosecution of work leading to discovery, in order that they 
might make discovery and a valid location. U. S. v. North American 
Oil Co. (D. C.) 242 Fed. 723, just decided. It was this right, existing 
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at time of withdrawal, Congress had in mind and intended to make 
valid as against the goverament by the provisos of the Pickett Act, 
within the limitations, if any, therein contained, and which it declared 
should not "be afïected or impaired" by a presidential withdrawal. 
When, therefore, the occupation or claim was under such a location, 
the area or extent thereof should, for the purposes of the rights con- 
ferred, be determined thereby. Each location, which could not ex- 
ceed 160 acres, so marked on the ground and described in the notice, 
should be considered as a separate unit, regardless of the number of 
such locations, contiguous or otherwise, occupied or claimed at the 
date of the withdrawal by any one person or corporation, and the work 
contemplated in the act is work leading to discovery on the particular 
location. 

[5] Group improvement or development, "assessment work," or 
\vork necessary to support an application for patent, as authorized and 
required by Act Feb. 12, 1903, c. 548, 32 Stat. 825 (Comp. St. 1916, § 
4636), and sections 2324, 2325, R. S. (Comp. St. 1916, §§ 4620, 4622), 
hâve, in my judgment, no application as such to cases of this char- 
acter. They are statutory privilèges accorded to and obligations im- 
posed upon the claimants of mining land under the gênerai mining laws 
after location, which must follow discovery, and hâve no référence 
to prior work. Smith v. Union Oil Co., 166 Cal. 217, 135 Pac. 966; 
opinion of Judge Bledsoe in U. S. v. Stockton Midway Oil Co. (D. C.) 
240 Fed. 1006. Décisions construing such statutes, and especially sec- 
tions 2324, 2325, are no doubt helpful on determining what will be 
considered work on a mining claim; but we are hère dealing with 
the rights as defined and conf erred by the Pickett Act, which was 
designed for relief of bona fide occupants or claimants at the date 
of the withdrawal, who had not but were then intending in good faith 
to make a discovery, and who were manifesting such intention by the 
diligent prosecution of work tending thereto, and not for one holding 
under paper locations, or locations made for the purpose of enabling 
one person to acquire a larger area of minerai land by one discovery 
than the law permitted him to take, or one who by means of skeleton 
derricks, cabins, so-called assessment work, or the like, was endeavor- 
ing to hold land temporarily for spéculation, or until exploratory work 
on adjoining property owned or occupied by him, or in the vicinity, 
had indicated the oil or nonoil bearing quality. 

[6] I hâve no doubt that work could hâve been in progress at the 
date of withdrawal on one of a group of locations, or even extrater- 
ritorially to any of them, which could properly be held to be work 
leading to discovery on ail, such as the building of roads, laying of 
water lines, establishing camps, assembling material and equipment, 
and the like, if such work directly tended to and was purposely de- 
signed for the development of each location with ail practical expédi- 
tion. Anvil Hy. & Dr. Co. v. Code, 182 Fed. 205, 105 C. C. A. 45 ; 
Smelting Co. v. Kemp, 104 U. S. 636, 26 L. Ed. 875; Jackson v. 
Roby, 109 U. S. 440, 3 Sup. Ct. 301, 27 L- Ed. 990; U. S. v. Ohio 
Oil Co. (D. C.) 240 Fed. 996. But such is not the case in hand. Hère 
the preliminary work had been donc almost a year before the with- 
drawal, and was necessary and proper for the development of the 
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northwest quarter, and had been and was being so used. Ail the work 
being done at the time of the withdrawal or immediately contemplated 
was on that quarter. The work on the remaining parts of the section 
was suspended to await results. If it was the original purpose to de- 
velop the several locations as a unit, it was not carried out, nor was 
the failure to proceed with the work of discovery on the property now 
in controversy due to the lack of water, but to the avowed poHcy of 
the claimant, as disclosed by the testimony and by the agreement 
entered into, not to do so unless the resuit of the work on the north- 
west quarter proved the oil-bearing quality of the district. Mr. Kinzie, 
the superintendent of the properties, testified that he had no instruc- 
tions to begin drilling on the northeast quarter until the fall of 1909, 
and that it was not the policy of his company to do so until the other 
well was brought in, and this purpose is evidenced by the written con- 
tract with McLeod, made in May, 1909. 

[7] It follows that the government is entitled to a decree as prayed 
for in the bill, except as to the Thirty-Two Oil Company, McLeod, 
and the marketing companies. As to them, the suits should be dis- 
missed, for the reasons given in U. S- v. Midway Northern Oil Co. 
(D. C.) 232 Fed. 619, and U. S. v. Brookshire Co. (D. C.) 242 Fed. 
718, just decided. 



In re NANNANGA. 
(District Court, S. D. Georgla. B. D. July 5, 1917.) 

1. ALIENS <g=61 — RlQHT TO Naturalization — Alien Bnemies. 

Wltliin Eev. St. § 2171 (Comp. St. 1916, § 4362), providing that no alien, 
wlio is a native citizen or subject or denizen of any country witli wliicli 
tlie United States are at war at the time of hls application, shall be then 
admitted to become a citizen, the United States was not at war with Ger- 
many until Congress declared war, notwithstanding the aggressions of 
the German government against the United States. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 119-122.] 

2. Aliens <S=61 — Riqht to Nattjbalization — Axien Bnemies. 

A German subject, whose pétition for naturallzation was filed In Feb- 
ruarj', before the déclaration of war against Germany, and who is not 
shown to hâve the slightest sympathy in antgonism with the purpose 
of this country in such war, is entitled to naturallzation, notwithstanding 
Rev. St. § 2171. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 119-122.] 

Pétition by Henry Nannanga for naturalization. Pétition granted. 
William Garrard, of Savannah, Ga., for petitioner. 
Erle M. Donalson, U. S. Atty., and Wallace Miller, Asst. U. S. 
Atty., both of Maçon, Ga., for the United States. 

SPEER, District Judge. There can be no doubt at ail, in view of 
the évidence, that Mr. Nannanga would be a valuable American citi- 
zen. He has lived hère from his youth. He reached hère before he 
attained his majority. He testified that he had a hard struggle, but 

4=9For other cases see same topic & KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
242 F. — 47 
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has built up a hîghly prosperous shipping business in Savannah. Sev- 
eral of the foremost business men of Savannah speak in unqualified 
ternis of approbation of his character. They are no less unqualified in 
the strong opinion that he would be a useful and valuable American 
citizen. Nor are his s}Tiipathies inimical to this country at this time. 
He so plainly testified. To the Liberty Bonds, regarded as vital to our 
safety, he subscribed $5,000. To the Red Cross fund, now in process 
of accumulation to relieve the agonies and horrors of war, he also 
made a considérable subscription. When one of his employés volun- 
teered to enter the military service of the United States, although re- 
ceiving no service from him, for a year Mr. Nannanga has continued 
his salary. There is no proof against him ; no proof of the slightest 
sympathy in antagonism with the purpose of this country in the great 
struggle in which it is now engagea. 

Now, then, it is said he should be refused naturalization as an Ameri- 
can citizen, in view of a certain provision of a statute ; that is, section 
2171 of the Revised Statutes (Comp. St. 1916, § 4362). It provides 
that: 

"No alien who is a native citizen or subject, or a deulzen of any country, 
State, or sovereignty wlth which the United States are at war, at the time ot 
his application, shall be then admitted to become a citizen of the United 
States." 

Now, his déclaration was filed some two years ago. His application 
was filed in February. In April, the Président of the United States in 
his wonderf ul message to Congress uses this language : 

"Wlth a profound sensé of the solemn and even tragical character of the 
step I am taklng, and of the grave responsibillties which It Involves, but in 
unhesitating obédience) to what I deem my constltutional duty, I advise that 
the Congress déclare the récent covu^se of the Impérial German government to 
be in fact nothing less than war against the government and people of the 
United States; that it formally accept the status of belligerent which has 
thus been thrust upon it, and that It take immédiate steps, not only to put 
the country In a more thorough state of défense, but also to exert ail Its 
power and employ ail its resources to bring the government of the German 
Empire to tenus and end thei war." 

[1, 2] The Président thus recognizes the power of Congress in that 
respect, and it is authorized by the organic law. The Constitution 
empowers Congress to déclare war, The Président advises Congress 
to déclare war. But it is said that war existed between the United 
States and Germany at that time. Does not that contention, if main- 
tainable, put tlie United States in an insincere position ? The Président 
says that Germany has thrust war upon us. But, if we had been at 
war with Germany three months before Congress acted, where would 
be the justice of that contention? The language of the statute, to bar 
the alien enemy, is that he must be a citizen or subject of a country 
with which the "United States are at war." How can it be said that 
the United States was at war with Germany? True, Germany had 
made many aggressions upon us. So had Mexico, quite as many, as 
exasperating, and probably quite as bloody. But can it be said that 
we were at war with Mexico? No. While, in a political sensé, the 
resolution of Congress was in the highest sensé justifiable, yet in a légal 
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sensé, in that sensé in which the rights of persons arid rights of prop- 
erty are determined, there was no war in which the United States was 
engaged until the joint resolution of Congress was adopted. That being 
true, since the application of Mr. Nannanga was on file at the time 
war was declared, there is no reason why the court should refuse him 
his right to become an American citizen. 
Order may be taken accordingly. 



In re HAAS. 
(District Court, N. D. Texas, Dallas Division. July 16, 1917.) 

1. AxiENS <@=)61 — RraHT to Natubalization — Alien Enemies — "Time of His 

APPLICAnON." 

Under Rev. St § 2171 (Comp. St. 1916, § 4S62), provlding tbat no allen, 
who is a native citizen or subject or denizen of any country wlth which 
the United States are at war at the time of his application, shall be then 
admitted to become a citizen, a German citizen, whose pétition for 
naturalization was filed prior to the déclaration of war by Congress, is 
not entitled to be naturallzed durlng the continuance of the war, as "the 
time of his application" does not mean the date of the flllng of the péti- 
tion, but the whole intervening time from the filing of the pétition until 
the pétition is passed on, vfhile "then" does not refer alone to the time of 
the application, but to the state of war existlng at the time of the filing of 
the pétition and the court's action thereon. 

[Ed. Note.— For other cases, see Alieas, Cent. Dlg. §§ 119-122.] 

2. AniENS ®=>68 — ^Natubalization — Eknouncing Axxegiance o-o Formek 

GOVEKNMENT. 

An appllcant for naturalization must without réservation absolutely 
and forever renounce allegiance to his former government, and no dlvided 
allegiance is tolerated by the law. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §| 138-145.] 

3. AXIENS <S=»61 BiGHT TO NATURALIZATION — Al/IEN ENEMIES. 

In View of the récent German statute, authorlzlng German citlzens to 
retaln their citizenship when acquirlng forelgn citizenshlp, any doubt as 
to the right of German cltizens to naturalization during the war should 
be construed agalnst their admission. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §§ 119-122.] 

Application by Rudolph Haas for naturalization. Application denied 
without préjudice. 

JACK, District Judge. [1] It is provided by section 2171 of the 
Revised Statutes (Comp. St. 1916, § 4362) that: 

"No alien who is a native citizen or subject, or a denizen of any country, 
state, or sovereignty with which the United States are at war, at the time of 
his application, shall be then admitted to become a citizen of the United 

States." 

The pétition of the applicant was filed prior to April 6, 1917, the 
date of the resolution of Congress declaring a state of war between 
the United States and Germany, of which latter country he is a citi- 
zen. He possesses the necessary qualifications, and his right to natural- 

®=3For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexe* 
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ization is brought into question only by the fact that the United States 
is now at war with the German Empire. If "the time of his appH- 
cation" be construed to mean the date that his pétition was filed, thea 
he would not fall within the prohibition of the statute. On the other 
hand, if by "the time of his application" is meant the time during 
which he is an applicant, tliat is to say, the intervening time from the 
date of the fihng of his pétition until the date the pétition is passed 
on, then he would fall within the prohibition of the statute. 

The court is of the opinion tliat "the time of his application" is the 
time during which his application is pending. He is an applicant for 
naturalization from the date of the filing of his pétition until it is 
finally acted upon, and the time during which he is an applicant is "the 
time of his application." This provision was originally contained in 
the act of April 14, 1802 (2 Stat. 1 53, c. 28, § 1), and from that date 
until the passage of the act of June 29, 1906 (34 Stat. 596, c. 3592), 
the pétition for naturalization was filed and acted upon the same day. 
By the act of 1906 it was provided that at least 90 days should elapse 
from the date of the filing of the pétition until the hearing thereon. 
Thus, under the provisions of the original act of 1802, embodied in 
the présent law, no alien whose country was at war with the United 
States at the time his application was acted upon by the court could 
be "then admitted to become a citizen of the United States." The 
word "then" does not refer alone to the time of his application, but 
refers likewise to the state of war existing at the time of the filing of 
the application, and the court's action thereon. Under the original 
act of 1802, it is clear that an alien could not be naturalized if his 
country at the time his application was passed upon was at war with 
the United States. The purpose of the acf of 1906, changing the 
original law so as to require 90 days' delay before taking action on 
the pétition, was evidentîy to provide greater safeguards against the 
naturalization of undesirable aliens, and it certainly could not hâve 
been intended by Congress to thereby change the law, so as to permit 
the naturalization of an alien whose country at the time of the hearing 
was at war with the United States. Such a construction would be 
contrary to the very purpose and spirit of the law. 

[2] There is a récent statute in Germany, which went into efïect 
January 1, 1914, some of the provisions of vi'hich are wholly contrary 
to, and at variance with, our ideas of the obligations of a naturalized 
citizen. No divided allegiance is tolerated by our law. The applicant 
must, without réservation, absolutely and forever renounce allegiance 
to his own govemment. One of the provisions of this German statute 
is as follows: 

"Citlzenship Is not lost by one who before acqulrlng foreign cltizenship 
bas secured on application the wrltten consent of the compétent authorltios 
of his home state to retaln his citlzenship. Before this consent is giveti tho 
German consul is to be heai'd. 

"Tbe Impérial Chancellor may order, with the consent of the Fedoial 
Council, that persons who désire to acqulre clti'/enshlp In a spocified foreijrii 
country, may not be granted the consent provided for in paragraph 2." 

In justice to the apphcant in this instance, it should be saiù that 
tlie évidence does not show that he made such application to the au- 
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thoiities of his own govemment, and that he is apparently, in every 
respect, in good f aith. 

[3] The existence of sucii a statu te, however, shows the necessity 
of great care and caution in the naturalization of German citizens 
during the war. Any doubt as to the meaning of our law should be 
construed against their admission, particularly so as such construc- 
tion does not finally deny, but only temporarily delays, their natural- 
ization. I regret that I cannot, under my view of the law, conform 
to the opinion of the Circuit Court of Appeals, Second Circuit, in 
the case of the United States v. Meyer, 241 Fed. 305, rendered April 
12, 1917, by a divided court. The Circuit Court of Appeals for this 
Circuit has not yet passed on the question. 

It is ordered that the application of Rudolph Haas, for the présent, 
be denied, and the case continued, without préjudice, pending the ter- 
mination of the war with Germany. 



In re DI GIOVINB. 
(District Court, W. D. New York. May 7, 1917.) 

1. Aliens ®=>71%, New, vol. 7 Key-No. Séries — NATiniAliZATioN — Oancella- 

TION OK CERTIFICATE. 

In a proceeding to cancel a eertiiieate of cltizensliip, évidence held to 
show that the applicant had not resided in the United States contlnuously 
for flve years preceding his application, but that he had during that tlme 
left the United States for a foreign country without intention to return. 

2. Ai.iEss <3=>62 — Naturalization — Citizenship. 

The purpose of the law requiring aliens to réside wlthin the United 
States for a period of flve years preceding the filing of a pétition for citi- 
zenship is to afford an opportunity for observing the conduct of the appli- 
cant for citizenship. and to enable him to famlliarize himself wlth the 
local institutions and lang;iiage; and in case of an applleant's fallure to 
réside in the United States for the prescribed period, no certificate of 
citizenship can be granted. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 123-125.] 

In Equity. In the matter of the application for naturalization of 
Stanislao Di Giovine. On motion to set aside and cancel a certificate 
of citizenship. Certificate canceled. 

W. M. Ragsdale, of Pittsburg, Pa., Cliief Naturalization Examiner, 
for the United States. 

Watts, Stockwell & Hunt, of Niagara Ealls, N. Y., for respondent. 

HAZEL, District Judge. Objection was at first made because the 
proceeding to cancel was not brought under section 15 of the natu- 
ralization law of June 29, 1906 (34 Stat. 601, c. 3592 |"Como. St. 1916, 
§ 4374]), upon a pétition and hearing; but, as this obiection has not 
been insisted upon, I shall give considération to the merits. 

[1] It is contended by the government that, if respondent had not 
made false statements at the preliminary examination before the natu- 
ralization examiner, the fact that he had not resided in the United' 

®=»For otber cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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States continuously for a period of 5 years would hâve been ascertain- 
ed. It now appears that he was absent from this country for about 18 
months immediately next preceding the filing of his pétition for citi- 
zenship, and the question is presented whether it was his intention, up- 
on leaving the United States, to remain temporarily or permanently in 
Italy. It is shown that he had declared his intention to become a citizen 
of the United States and had received his first papers some time be- 
tween July, 1910, and May, 1914, when he and his wife returned to 
Italy, continuously residing there until October 26, 1915, when respond- 
ent left Italy, arriving in New York November 15th. 

While in Italy respondent entered into partnership with his brother- 
in-law for the manufacture and repair of jewelry, but he asserts that 
his failure to return more promptly to the United States was owing to 
tht European war, Italy refusing to issue passports to ail persons of 
military âge, and that he was therefore unable to obtain a passport, 
and was delayed in Italy until he left there clandestinely. Although the 
applicant first came to the United States in 1906, going back to Italy in 
1908, and returning to the United States in 1910, I find nothing to 
satisfy me that he intended to return to the United States after his last 
visit hère, and believe that his return was due to the war and the pos- 
sibility of enforced military service in Italy. His untruthful replies 
to questions put to him by the naturalization examiner leave no doubt of 
this in my mind. 

[2] In enacting the statute requiring aliens applying for citizenship 
to réside continuously in the United States for a period of 5 years, it 
was doubtless the intention of Congress to afïord the government an 
opportunity to observe the conduct of applicants, and to give the ap- 
plicants time in which to acquire the language and to familiarize them- 
selves with our habits and institutions. As respondent has failed to 
comply with the statute, I hold that the certificate of naturalization 
issued to him must be canceled, but without préjudice to his right to file 
another application. 

So ordered. 



UNITED STATES y. UTAH LIGHT & RT. CO. 

(District Court, D. Utah. June 2», 1014.) 

No. 3186 (397). 

l. Watees and Wateb Coubsb» iS=>18 — Eioht of Wat fob Ditohes — Time or 
Vesting of Rights. 

Under Rev. St. § 2339 (Comp. St. 1916, § 4647), providlng that whenever, 
by priority of possession, rights to ttie use of water hâve vested and ac- 
crued, and are recognized and acknowledged by local eustoms, laws, and 
décisions, the possessors and owners of such rights shall be malntained 
and protected thereln, and that the right of way for the construction of 
ditches and canals is acknowledged and conflrmed, the right to an ease- 
ment over public land for a ditch or canal only vests on completion of the 
work, and while, as between rival claimants, the title on completion re- 
lates back to the commencement of the work, or notice of appropriation, 
provided the work is prosecuted with due diligence, this rule does not 

®:=>For otber cases see same toplc & KEY-NUMBER in ail Kejr-Numbered Dlgests & Indexes 
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apply as against the United States, and as to It, prier to the final com- 
pletion, the appropriator is acting under a revocable license, which may be 
wltMrawn, even though he has expended a large sum of money in the ex- 
pectation of flnally obtaining title. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§ 10.] 

2. Watebs and Watee Cotirses ig=4 — Kights in Public Lands — Rights oi* 

Way. 

Rev. St. S 2339 (Comp. St. 1916, § 464Î), givlng a rlgbt of way over 
public land for dltches or canals to possessors of water rights, was super- 
seded with respect to such right of way for electric power purposes by 
Aet May 14, 1896, c. 179, 29 Stat. 120 (Comp. St. 1916, § 4944), authorizing 
the Secretary of the Interior, under gênerai régulations to be fixed by hlm, 
to permit the use of rights of way to the extent of 25 feet upon public 
lands by any citizen or association for the purposes of generating, manu- 
facturing, or distributing electric power. Held, that one who had appro- 
priated water prior to May 14, 1896, but did not complète its réservoir and 
canals until after that date, had no easement, as the act could be properly 
construed prospectively as providing in effect that no tltle to an easement 
should thereafter vest. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§1.] 

3. Waters and Water Coueses <S=94 — Rights in Public Lands — Rights of 

Way. 

That the Secretary of the Interior did not promulgate régulations under 
Act May 14, 1896, until the diversion of water was completed, did not 
entitle such party to an easement, as the subséquent acts of the Secretary 
of the Interior could cast no light on the intent of Congress in enacting the 
statute. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§1.] 

In Equity. Suit by the United States against the Utah Light & 
Railway Company. Decree for the United States. 
See, also, 144 C. C. A. 485, 230 Fed. 343. 

Wm. W. Ray, U. S. Atty., of Sait Lake City, Utah, and J. F. Law- 
son, of Ogden, Utah, for the United States. 

P. L,. Williams, of Sait Lake City, Utah, and H. B. Thompson, of 
Pocatello, Idaho, for défendant. 

MARSHALL, District Judge. This is a companion case to U. S. 
V. Utah Power & Light Ce, the décision of which by the Circuit Court 
of Appeals is reported in 209 Fed. 554, 126 C. C. A. 376. The défend- 
ant claims hère, as was contended in that case, that its right to its rés- 
ervoir and canals vested under section 2339 of the Revised Statutes of 
the United States (Comp. St. 1916, § 4647), and that subséquent légis- 
lation does not afïect it. 

[1] In the case cited it was determined that Act May 14, 1896 (29 
Stat. 120, c. 179 [Comp. St. 1916, § 4944]), superseded section 2339 
with respect to such rights over public lands for electric power purpos- 
es, the bénéficiai use to which the défendant dévotes its water appropri- 
ation ; that after the passage of that act no right of way could be ob- 
tained, except pursuant to a permit from the Secretary of the Interior. 
It is admitted that the défendant has not obtained such a permit ; and 

(Ê=»For other cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 



744 242 FEDERAL REPORTER 

the question to be determined, therefore, is whetlier the defendant's 
right had vested prior to May 14, 1896. Thèse rights were initiated by 
two notices of appropriation, the one on May 13, 1893, and the other 
on June 5, 1894; but the réservoir and canals were not completed and 
water was not in fact diverted until after May 14, 1896. There is a 
concurrence of authority that the right to an easement for a ditch or 
canal over the public land, claimed under section 2339, only vests on 
the completion of the work, but that, when so completed, as between 
rival clâimants, the title will relate back to the commencement of the 
work, or notice of appropriation, provided that the work was prose- 
cuted with due diligence. This rule of relation, however, has no ap- 
plication against the United States. As to it, prior to the final comple- 
tion, the appropriator is acting under a revocable license, and cannot 
complain if the license be withdrawn, even if, as in the instant case, 
he,has expended a large sum of money in expectation of finally ob- 
taining title. U. S. v. Rickey Land & Cattle Co. (C. C.) 164 Fed. 496. 
It would seem that, when the décision of the Circuit Court of Appeals 
is applied to this case, a decree for the plaintifï must follow. 

[2] It may, with force, be argued that a statute must be construed 
as intended to operate prospectiVely, and not retrospectively, if such 
construction does not clearly violate its language, and that the statute 
of May 14, 1896, should be held to apply only to future permits, and 
that those who hâve already commenced work pursuant to the implied 
license of section 2339 are unaffected by it. With some doubt I am 
unable to reach this conclusion. Assuming an intention to repeal sec- 
tion 2339, so far as appropriations of water for electric power purposes 
are concerned, there seems to be no injustice in substituting for an 
undefined implied license a defined express license, and the act can be 
properly construed prospectively as providing in effect that no title to 
an easement should thereafter vest. The object of the act, as deter- 
mined by the Court of Appeals, was to substitute the permit System for 
the vested easement System. If an exception of inchoate rights had 
been intended, it would doubtless hâve been expressed. 

[3] It is suggsted that as the Secretary of the Interior did not pro- 
mulgate régulations under Act May 14, 1896, until after the diversion 
of the water was completed, that the defendant's rights are saved. I 
do not think so. The question is: What Was the intent of Congress 
in enacting the statute of May 14, 1896? The subséquent acts of the 
Secretary of the Interior can cast no light on this intent. If the in- 
tent was to terminate the System of vested easements over the public 
lands for canals for power purposes, and to authorize the Secretary of 
the Interior to issue revocable permits thereafter, then no delay by the 
Secretary in issuing a permit can confer vested rights. 

The injunction sought by the plaintifï will issue with respect to that 
part of the defendant's works which are situated on the lands of the 
United States. 



CAENS V. KEEFE BK08. T45 

CARNS et al. v. KEEFE BROS. 

(District Court, D. Montana. May 5, 1917.) 

No. 42. 

Copyrights <&=>40 — Abandonment or Riqhts. 

Where a structure to represent an elk was erected over a clty street 
as the chlef attraction at a célébration to which the public was invlted, 
assumlng that the structure was a statue within the copyright law, a 
copyright attempted to be secured thereon was invalid, since, where u 
production is intended for and bound to be given free and unrestricteO 
public exhibition, and is so dlsplayed, there Is a publication of the thlng 
and dedlcatloii to the public, defeating copyright. 

[Ed. Kote. — For other cases, see Copyrights, Cent. Dlg. § 35.] 

In Kquity. Suit by E. B. Cams and others against Keefe Bros. De- 
cree for défendants. 

W. D. Kyle, of Butte, Mont., for plaintifïs. Wheeler & Grorud, of 
Butte, Mont., and Frank Woody, of Missoula, Mont., for défendants. 

BOURQUIN, District Judge. Even as Hans Breitman, the Best 
People On Earth gave a party. Ail congenial soûls and spirits were in- 
vited. For the success of such an enterprise, ail recognize that guests 
must be amused and enthused. To that end the. discreet business man 
donated more or less cheerfully, and many attractions were provided. 
The invitées, perhaps equally divided, were présent. The célébration, 
to Its full extent, was of endurance some several days. Compétent 
judges estimate from 10,000 to 20,000 good fellows milled the streets 
for that period, enthusiastically separating themselves from surplus 
shekels, sans sandbagging, in solicitous endeavor to sait the tail of the 
elusive and illusive Bird of Pleasure, and that the underwriters made 
a profit. 

The chief attraction was a monstrous elk (of the horned variety), 
which bestrode a street of Butte at a busy corner. Standing 60 feet 
in its hoof s, it was built of a wooden f rame covered with what is de- 
scribed as "chicken" wire (whatever or why that may be), canvassed, 
plastered, and painted ; and in conventional f ashion it was ail lit up ail 
night, but with colored lights. 

There is assurance that it resembled the real thing and was recog- 
nized by spectators of limited zoolog)'. Local connoisseurs say that it 
was possibly neolithic in conception, perhaps slightly cubist in design, 
but positively nouveau in exécution. At the hosts' expense, plaintifïs 
built it under cover and without police interférence, reserving copy- 
right. When unveiled, the structure bore plaintiflfs' notice: "Copy- 
righted. Infringers beware." And the hilarious populace propptly 
shot this mighty elk with a thousand caméras. 

Défendants bought and sold post card reproductions. Hence this 
suit for infringement ; plaintifïs having registered copyright. If it be 
assumed that this création was a "statue," within the law of copyright, 
the circumstanccs render the copyright invalid. Copyright, in analogy 

®=»For otber cases see same topic & KEY-NUMBER in aU Key-Numbered Digeste & Indexes 



746 242 FEDEEAL REPORTER 

to patents, îs to reward originality and inventive genius, and to encour- 
age it to put out its productions for public enjoyment and benefit, 
which otherwise the author proprietor might withhold, having right 
and power to db so, for his exclusive use and pleasure. If, however, 
the production is intended for or bound to be given f ree and unrestrict- 
ed public exhibition — to attract the public to coma and enjoy without 
price — and, if it is so displayed, there is publication of the thing and 
dedication to the public, again in analogy to patents, defeating copy- 
right. For this display inevitably exposes the production to copy, and 
so is inconsistent with claim of copyright ; and the latter cannot be pre- 
served by any notice thereof hung upon the exhibit. This accords with 
the spirit of the law, and is suggested by Tobacco Co. v. Werckmeis- 
ter, 207 U. S. 300, 28 Sup. Ct. 72, 52 L. Ed. 208, 12 Ann. Cas. 595. 

That is this case. Plaintifïs built the structure for public free ex- 
hibition, and were bound to yield it to such. They could not withhold 
it. This elk could no more be copyrighted than Liberty Enlightening 
the World, or the Dewey Arch, or the Washington Monument, and no 
one will seriously claim thèse latter could be. 

See generally, Caliga v. Newspaper Co., 2r5 U. S. 186, 30 Sup. Ct. 
38, 54 Iv. Ed. 150, and cases cited. 

Decree for défendants. 



UNITED STATES v. RECORD OIIj CO. et aL SAME v. CONSOLIDATED 
MUTUAL OIL CO. et al. SAME v. CARIBOU OIL MINING CO. et al. 

(District Court, S. D. Callfornla. June 8, 1917.) 

Nos. A 41, 42, 43. 

1. Mines and Minebam <g=>.S8(2) — Sdits to Establish Riohts in Oïl Lands. 

Where a final certiflcate bas been issued to a elaimant of oil lands, 
and the matter Is pendlng In the General Land Office on application for 
a patent, the final certiflcate and proceedings in the Land Office cannot be 
disregarded, and the same questions pendlng in such office litigated in a 
suit by the United States to enjoin the elaimant from removlng oil and 
to requlre an accountlng for oil already taken. 

[Ed. Note. — ror other cases, see Mines and Minerais, Cent Dig. S 

2 Mines and Mineeals <S=>39 — Finai. Oeetificate — Effect. 

Whlle a final certiflcate issued to a elaimant of oil lands Is subject to 
cancellation by the land department, or to be set aside for fraud by the 
courts, until canceled, it vests the entryœan with an équitable title to 
the land and the prima facie rlght to a patent. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 114.] 

3 Mines and Mineeals <S=»2 — ^Public Lands Subject to Disposition. 

The Pickett Act (Act June 25, 1910, c. 421, 36 Stat. 847 [Oomp. St. 1916, 
%% 4523-4525]), providing that the rights of any bona fide occupant or 
elaimant of oil lands, who, at the date of a withdrawal of such lands 
from location, sale, or entry, is in the diligent prosecution of work lead- 

e=»For oUier cases see same toplc & KEY-NUMBBE la ail Key-Numbered Dlgests & Indexes 
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Ing to the discovery of oil or gas, shall not be affected or Impalred by 
such order so long as he shall continue In diligent prosecution of the worfe, 
relieves ail land included within its provisions from the opération of the 
wlthdrawal order, and leaves it subject to the disposition of the Land De- 
partment. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 2.] 

Three suits by the United States against the Record Oil Company 
and others, against the Consolidated Mutual Oil Company and oth- 
ers, and against the Caribou Oil Mining Company and others. Suits 
dismissed. 

Frank Hall, of, San Francisco, Cal, for the United States. 

Edmund Tauszky, of San Francisco, Cal., for défendant Associated 
Oil Co. 

Oscar Lawler, of Los Angeles, Cal., for défendants McLeod and 
others. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for défendant 
Standard Oil Co. 

U. T. Clotfelter, of Los Angeles, Cal, and Charles S. Wheeler and 
A. L. Weil, both of San Francisco, Cal, for défendants Consolidated 
Mut. Oil Co. and others. 

J. Delmore Lederman, of San Francisco, Cal, for défendants Mays 
Consol Oil Co. and others. 

Jordan & Brann, of San Francisco, Cal, for défendants Columbus 
Midway Oil Co. and others. 

Geo. E. Whitaker, of Bakersfield, Cal, for défendant Wilkes Bros., 
Inc. 

BEAN, District Judge (sitting by spécial assignment). Thèse three 
suits were brought to enjoin the défendants from occupying or extract- 
ing and removing the oil from the northeast, northwest, and south- 
east quarters of section 28, township 31, range 23 east of Mt. Diablo 
raeridian, in the state of California, and to require them to account 
to plaintifï for oil heretofore taken. The cases were tried and sub- 
mitted together and will be so considered in this mémorandum. 

The Icind is chiefly valuable for its petroleum contents. It is with- 
in the area withdrawn from ail forma of location, entry or disposai 
by presidential order of September 27, 1909. No discovery of oil had 
been made on any part of the property at the date of withdrawal, 
but défendants claim that they or their predecessors in interest were 
bona fide occupants or claimants thereof at the date of withdrawal, 
and were then in diligent prosecution of work leading to discovery, 
which was subsequently made, and are therefore entitled to the prop- 
erty by virtue of the provisions of the act of June, 1910, known as 
the Pickett Act (36 Stat. 847), and a final certificate issued by the Land 
Department on a patent application. 

The facts, so far as material at this time, are that in June, 1909, 
H. C. Stratton, claiming as the successor in interest by assignment 
and transfer of paper locations made by sundry parties on each ofthe 
four quarters of section 28, conveyed his interest in the entire section 
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by quitclaîm deed to J. M. McLeod. On June 25, 1909, McLeod leased 
a portion of each quarter for development purposes to J. M. Mays, act- 
ing for the Mays Oil Company, ptirsiiant to the terms of which lease, 
and in compliance therewith, the Mays Oil Company went into pos- 
session of the leased property, and prior to the vvithdrawal had erected 
skeleton derricks on each of the three quarter sections involved in thèse 
suits, constructed a bunkhouse on the northwest quarter, a cookhouse 
and water tank on the northeast quarter, laid a water main from the 
Stratton Works to the tank on the northeast quarter, installed a com- 
plète standard drilling rig in the southwest quarter (property not in- 
. cluded in this suit), and commenced drilling thereon about August 18, 
1909, and continued such work with more or less interruption until 
the well was brought in. Oil in paying quantities was discovered by 
them on each quarter now in controversy. Thereafter, and on June 4, 
1914, McLeod made application to the local land office for patent there- 
for, alleging: 

"ïhat on and for a long tlme prior to the 27th day of September, 1909, appll- 
caBt and his predeeessoi-s in Iiiterest were, and ever since said date Uave 
been, bona flde clalmants and occupants of sald land, in the diligent prosecu- 
tion of work leading to a discovery of oil or gas thereon ; that the work above 
mentioned conslsted of the drilling of wells upon said land, and upon each 
quarter section thereof, for the development and production of petroleum or 
gas therein and therefrom, which work applicant caused to be commenced long 
prior to September 27, 1909; and that said work conslsted In the érection 
upon said land, and upon each quarter thereof, of a standard oil well drilling 
derrick, and thereafter actual drilling was begun upon the land herein describ- 
ed, and sald work of drilling oil and gas wells upon the lands herein described 
has been diligently pursued and continued to discovery of oil or gas upon 
each quarter section of the land herein set forth and described." 

Notice of such application was given, as required by law, and after 
the period of publication had expired, no adverse daim having in the 
meantime been filed, McLeod applied to purchase the land and paid 
to the local land office the purchase price, receiving from the register 
thereof a final certificate, stating that upon the présentation of the 
same to the Commissioner of the General Land Office, "together with 
a plat and field notes of survey of said claim and the proofs required 
by law, a patent shall issue thereon to the said J. M. McLeod, if ail 
be found regular." The application and accompanying papers were 
immediately forwarded to the General Land Office by the register of 
the local land office, as required by the rules of the Department, where 
the matter is now pending. 

[1,2] Thereafter thèse suits were commenced. No référence is 
made in the bills to the final certificate, and no charge is contained 
therein that the same was obtained by fraud or misrepresentation. 
The suits seemingly proceed on the theory that tlie final certificate 
and proceedings in the Land Office can be disregarded, and the same 
questions now pending in that department be litigated in the courts. I 
am of the opinion that this cannot be done. The Land Department 
is charged by law with the sale and disposition of public lands. A 
final certificate issued by it on an application for a patent vests the 
entryman with an équitable title to the land and a prima facie right to a 
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patent. Thîs title îs, of course, subject to the jurisdiction of the Land 
Department, and for proper cause may be canceled by it. It may also 
be canceled and set aside for fraud by the courts, in a proper suit 
brought by the government for that purpose (U. S. v. Lost Hills [D. 
C] 236 Fed. 973); but until the entry is lawfully canceled the entry- 
man is in possession under an équitable title and to "be treated as 
though patent had been delivered" (Dahl v. Raunheim, 132 U. S. 262, 
10 Sup. Ct. 74, 33 L. Ed. 324; El Paso Brick Co. v. McKnight, 233 
U. S. 257, 34 Sup. Ct. 498, 58 L. Ed. 943, L. R. A. 1915A, 1113). 

[3] It is urged, however, that the Land Department had no jurisdic- 
tion to receive or entertain an application for patent for land in con- 
troversy, or issue a final certiiîcate, because such lands were withdrawn 
from ail forms of entry, by presidential order of Sèptember 27, 1909. 
It is true the land was so withdrawn, but in my judgment the effect of 
the Pickett Act was a congressional modification of the withdrawal or- 
der, by relieving theref rom ail land included therein occupied or claim- 
ed by bona fide occupants or claimants at the date of the order, who 
were then in diligent prosecution of work leading to discovery, as far 
as the rights of such occupants or claimants were concerned. As to 
them, the matter stood, theref ore, as if the land had never been with- 
drawn, it remaining subject to the disposition of the Land Depart- 
ment. 

It is claimed, also, that in any event the plaintiff is entitled to invoke 
tlie aid of a court of equity to protect the property from waste and de- 
struction pending final disposition of the patent application by the 
Land Department. But the bills are not framed on that theory, and 
contain no allégations upon which such a decree could be based. 

It follows, therefore, that the suits should be dismissed; and it is 
so ordered. 



UNITED STATES v. O'HARA et aL 
(District Court, D. Rhode Island. October 19, 1916.) 

1. IWDICTMENT AND INFORMATION <g=»Hl(l) — NEGATIVING STATUTOBT EXCEP- 
TIONS. 

Act Dec. 17, 1914, c. 1, § 1, 38 Stat. 785 (Comp. St. 1916, § 6287g), requires 
persons manufacturing or selllng opium, etc., to reglster and pay a spécial 
tax. Section 8 (Comp. St. 1916, § 6287n) provides that it shall be unlaw- 
ful for any person not registered, and who has not paid the spécial tax, 
to hâve iu liis possession or under bis control any of such drugs, and 
that such possession or control shall be presumptive évidence of a viola- 
tion of that section, and also of section 1, provided that this section shall 
not apply in certain cases, and provided, further, that it shall not be 
necessary to négative any of such exemptions in any indlctment. Helit 
that, where an indlctment charged that défendants were persons requlred 
to reglster under section 1 and that they unlawfuUy had certain of the 
drugs in their possession and under their control, it was not necessary to 
négative an innocent possession by alleging that défendants' possession 

®=5Ï"or otber cases see same toplc & KBY-NUMBBR 1d ail Key-Numbered Digests & Indexes 
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was for purposes of sale, conceding that a dealer may bave an Innocent 
possession. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. Dlg. 
§295.] 

2. Poisons <S=»2 — Regitlation — Possession of Pbohibitbd Dbugs. 

Act Dec. 17, 1914, c. 1, § 8, does not merely proride a presumptlon or 
rule of évidence tg establlsh a violation of section 1, but Itself makes the 
possession of drugs by certain persons, with some exceptions, unlawful. 
[Ed. Note. — For otber cases, see Poisons, Cent. Dlg. § 1.] 

Patrick J. O'Hara and another were indicted for offenses. On de- 
murrers to the indictment. Demurrers overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 
Albert B. West, -of Providence, R. I., for défendants. 

BROWN, District Judge. This indictment is based upon Act Dec. 
17, 1914, c. 1, 38 Stats. p. 785, known as the Harrison Act, which re- 
lates to opium, etc. 

After èie décision of the Suprême Court in United States v. Jin 
Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 1061, June 5, 
1916, the second and fourth counts were nol. prossed. There remain 
for considération the demurrers to the first and third counts. 

By section 1 of the act certain persons are required to register with 
the collecter of internai revenue and pay a spécial tax. 

[1] The counts duly charge that the défendants are persons men- 
doned in section 1. 

By section 8, as construed by the Suprême Court in United States 
V. Jin Fuey Moy, it is made unlawful for persons of the classes enu- 
merated in section 1, who are not registered and hâve not paid the 
tax, to hâve in their possession or under their control any of the 
aforesaid drugs. The défendants are charged with unlawfully, will- 
fuUy, knowingly, and feloniously having in their possession and under 
their control, certain of such drugs. 

The défendants urge that the first and third counts are insufficient, 
in that they do not contain any allégations connecting the alleged pos- 
session with the requirement of registration. It is contended that the 
possession of a dealer which is made unlawful is possession for the 
purpose of dealing, and that the indictment must at least allège pos- 
session by a dealer for the purpose of dealing. 

Conceding that a dealer may hâve an innocent possession of drugs, 
which is not connected with his dealing, for example, as medicine for 
his Personal ailments, it does not follow that it is necessary, in f raming 
an indictment on the statute, to charge that the possession of drugs 
(vas for the purpose of dealing, etc. The indictment charges unlawful 
possession. Section 8 makes possession of the drugs by a person who 
is required to register, and who has not complied with section 1, not 
only unlawful in itself, but presumptive évidence of a violation of 
section 1. It provides, however, certain exemptions, including the 
possession of drugs prescribed by a physician, and that it shall not be 
necessary to négative such exemptions in an indictment. 

®=5For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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[2] While the act présents some difficulties of construction arising 
from the expression, "and such possession or control shall be pre- 
sumptive évidence of a violation of this section, and also of a violation 
of the provisions of section one of this act," this is to be read in con- 
nection with the provision that it shall not be necessary to négative 
in an indictment certain exemptions contained in section 8. Section 9 
provides punishment for violation of or failure to comply with any 
of the requirements of the act. Section 8 makes unlawful the posses- 
sion of drugs by certain persons, with some exemptions. Référence to 
section 1 is necessary to learn who miist register; but section 8 de- 
fines what is unlawful, and section 9 (Comp. St. 1916, § 6287o) defines 
its punishment. Section 8, therefore, does not merely provide a pre- 
sumption or a rule of évidence to establish a violation of section 1. 

After due considération of the very closely reasoned argument of 
the défendants, I am of the opinion that in elïect it is that the indict- 
ment must négative the exemptions by defining the purpose of the pos- 
session. This seems to b€ inconsistent with the provision of section 8 
that the exemptions need not be negatived. 

Although section 8 must be limited to the persons enumerated in 
section 1, the possession of the drugs by such persons, not registered, 
and not having paid the spécial tax, is made unlawful, and, with cer- 
tain exemptions which need not be negatived in the indictment, but 
may be set up in défense, is punishable as provided in section 9. 

The demurrers are overruled. 



ABBOTT BEOS. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917.) 

No. 2437. 

1. Indictment and Information <S=>52(2) — Information — Sufficienct. 

An information, bearing ttie signature of ttie district attorney and to 
wliicli were attaclied four affldavits, swom to before notariés public, is 
sufflcient to support a judgment of conviction, though not verifled by the 
district attorney ; no warrant of arrest having been sought, and it being 
assumed that the district attorney, who signed In hls officiai capaolty, 
acted under hls oath as a governmental officiai. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
§§ 165, 166.] 

2. INDICTMSNT AND INÎ'ORMATION <S=5l96(4) — WAIVEB OF DEFECTS. 

Defeets in the aciînowledgment of the Information are waived. If not 
raised by suitable objection before trial, and cannot thereatter be raised. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 632.] 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Abbott Bros. Company, a corporation, was convicted of violation of 
the Pure Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 
(Comp. St. 1916, §§ 8717-8728), and it brings error. Affirmed. 

@=3For otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Dleests & Indexes 
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Norman K. Anderson, of Chicago, III., for plaintifif in error. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., 
for the United States. 

Before KOHLSAAT, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM. [1] The contention of the plaintifï in error that 
the information charging it with having violated the Pure Food and 
Drugs Act, bearing the signature of the district attorney for the North- 
ern district of Illinois, and attached to which information and made a 
part of it were four affidavits swom to before notariés public, is in- 
sufficient to support a judgment because of the insufficiency of the 
acknowledgement, must be rejected. Weeks v. United States, 216 
Fed. 292, 132 C. C. A. 436, L. R. A. 1915B, 651; United States v. 
Adams Express Co. (D. C.) 230 Fed. 531. 

No warrant for arrest having been sought, the information signed 
by the United States district attorney was sufficient, without any véri- 
fication and without any supporting affidavits. It was unnecessary for 
the district attorney, who signed the information in his officiai charac- 
ter, to assert in the body of that document that he informed the court 
upon his oath as a govemment officiai of the facts therein set forth. 
It will be presumed he acted on his oath as an officer of the govern- 
ment. 

[2] Nor do we think the plaintilï in error is in a position to raise 
this question for the first time in this court. DefeCts such as are hère 
complained of are in any event waived, if not raised by suitable ob- 
jection before trial. People v. Murphy, 56 Mich. 546, 23 N. W. 215; 
Bryan v. State, 41 Fia. 643, 26 South. 1022 ; State v. Osborn, 54 Kan. 
473, 38 Pac. 572; State v. Brown, 181 Mo. 192, 79 S. W. 1111; 
Johnson v. State, 53 Neb. 103, 73 N. W. 463 ; State v. Pancoast, 5 
N. D. 516, 67 N. W. 1052, 35 L. R. A. 518; Hammond v. State, 3 
Wash. 171, 28 Pac. 334. See, also, on waiver of informalities, Gar- 
land V. State of Washington, 232 U. S. 642, 34 Sup. Ct. 456, 58 L. 
Ed. 772. 

Judgment is affirmed. 
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In re HOLLINGSWOETH & WHITNET CO. HOLLINGSVVOKTH & WHIT 
NET CO. V. BOSTON et al. In re SCHMICK HANDLE & LUMBEE CO. 

(Circuit Court of Appeals, First Circuit. June 11, 1917.) 

Nos. 1229, 1241. 

1. Bankbtjptct (g=5ll7(l) — Aqrf.ements wiTfi Beceivers— Construction. 

Wliere a claimant of timber, also ciairaed by the recelvers of a bank- 
rupt, agreed to dispose of it and pay over tlie net proceeds to ttie receivers 
or their successors, to hold as offic.ers of the bankruptcy court, tlie agree- 
nfent must be treated as an agreement wltii the court; the receivers 
being offlcers thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 167.] 

2. Bankruptcy <g=3288(l)— Courts— .Iorisdiction. 

In such case, while the agreement remains in force, the bankruptcy 
court may order It complled wlth by either party thereto, wlthout an in- 
dependent suit brought for such purpose. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447.] 

3. Bankruptcy <g=>288(l) — Courts— Jubisdiction. 

In such case, the claimant, having made such agreement, could not 
eontend that the court had no jurisdiction to require the payment to be 
made, or that it had no jurisdiction to require such payaient by summary 
order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447.] 

4. Bankruptcy <|=»117(1) — Courts— .Tubisdiction. 

Where the receivers of a bankrupt and a claimant of property entered 
into an agreement for disposition by the claimant and delivery of the net 
proceeds to the receivers, neither party could abrogate the contract with- 
out the court's approval, and hence the receivers' failure to eomply with 
a demand of the complainant concerning the contract could not release 
the claimant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 167.] 

5. Bankruptcy (g=288(l) — Courts— Jurisdiction. 

Claimant and the receivers of a bankrupt corporation both claimted 
loga eut on the land of claimant, and for the protection of the property 
entered into an agreement that claimant should dispose of the logs and 
pay over the net proceeds to the receivers or their successors, to be held 
as officers of the bankruptcy court, subject to the final judgment of the 
court or courts havlng jurisdiction of the question of ownership, whlch 
■was to be submltted as soon as pos.sible. It was further agi-eed that 
nothing should préjudice any elaim of ownership of either party, but that 
such claim should be detecmlned by the court or courts havlng jurisdiction 
in ail respects as if the agreement had never been made. Held, that the 
contract did not take the case eut of the principle that possession lavi- 
fully obtained by ollicers of the bankruptcy court of property daimed by 
them draws to that court jurisdiction of ail questions of tltle thereto or 
liens thereon, and hence the bankruptcy court could dispose of the ques- 
tion of ownership. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447.] 

6. Bankruptcy <S=288(1) — Courts— Jurisdiction— Peoceeding — Nature oi'. 

In such case, where the bankruptcy court merely directed the claimant 
to answer the trustées' pétition, in which they set up their claim to the 
proceeds, and there was nothing which necessarily prevented the claim- 
ant from asking leave to présent its claim by an independent suit, whlch 
was not done, the issues being referred to a spécial master, the proceed- 

®=»For other cases see game topic & KEY-NUMBER In ail Key-Numbered DigesU & ludexei 
242 F.— 48 
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Ing was In substance a plenary suit, and not a sunïmary proeeeding, which 
Is heard by the référée. 
[Bd. Note. — For other cases, see Bankniptcy, Cent Dlg. § 447.] 

7. Bankeuptct iS=»288(1)— Couets— Jubisdiction. 

In such case, there was nothing In the agreement preventlng the bank- 
ruptcy court from determlnlng the questions at issue by summary proceed- 
ings, although the proceedings should be of such charaeter as to secure 
to each party a full opportunity to présent his case on the merits. 

[Ed. Note.— For other cases, see Banbruptcy, Cent Dig. § 447.] 

8. BANKBtJPTCT ®=288(1)— CouBTS— Proceedings. 

In such case, where elaimant difl not, by revisory pétition at the time 
of submission of the case to the m'aster, raise that question, elaimant 
cannot, its substantlal rights not appearing to hâve been violated, ob- 
taln a reversai because the methods of the plenary suit were not more 
strictly observed. 

[Ed. Note. — For other cases, see Bankniptcy, Cent Dig. § 447.] 

9. Bankbuptct ®=»2S8(1)— Coubts— Jdeisdiction— Controvebsy. 

In such case, where full opportunity was afforded both parties for 
presenting their proofs, and the matter was disposed of on the merits, 
the fact that the trustées' pétition must be deemed a gênerai déniai of 
the claimant's answer, in order for it to be said the issues were made by 
the pétition and answer, will not necessitate a reversai. 

[Bd. Note. — For other cases, see Bankniptcy, Cent Dig. § 447.] 

10. Pbincipai. and Agent <S=»12&— Agenï's Conteacts— Rights of Peincipai.. 

Where a bankrupt ratlfied contracts of its agent, who contracted In his 
own namte, and the other party recognized the bankrupt as the real party 
In interest, the bankrupt, though not an ostensible party, was entitled to 
ail the rights under the eontract which the agent would hâve. 

[Bd. Note.— For other cases, see Principal and Agent Cent Dig. §§ 451- 
457.] 

Appeal from and Pétition for Révision of Proceedings in the Dis- 
trict Court of the United States for the District of IVIaine ; Clarence 
Haie, Judge. 

In the matter of the banlcruptcy of the Schmick Handle & Lumber 
Company. The claim of the Hollingsworth & Whitney Company to a 
fund in possession of Franlc E. Boston and others, trustées, was denied 
(233 Fed. 446), and the elaimant appeals and pétitions to revise. Péti- 
tion to revise dismissed, and decree appealed from affirmed. 

John E. Nelson, of Augusta, Me. (Andrews & Nelson, of Augusta, 
Me., and Butler & Butler, of Skowhegan, Me., on the brief), for peti- 
tioner and appellant 

William R. Pattangall, of Augusta, Me. (Thomas Leigh, of Augusta, 
Me., on the brief), for respondents and appellees. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
JDistrict Judge. 

DODGE, Circuit Judge. The three appellees are the trustées in 
bankruptcy of the Schmick Handle & Lumber Company, a Maine cor-, 
poration adjudged bankrupt in the Maine District Court, February 6, 
1914, upon an involuntary pétition lîled January 20, 1914. They were 

<S=sFor other cases see eame toptc & KBY-NUMBER In ail Ker-Numbered Dtgests & Indexe* 
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appointed receivers of the bankrupt estate January 22, 1914, acted as 
such until after the adjudication, and were then duly chosen and qual- 
ifiée as trustées. 

The appellant, Hollingsworth & Whitney Company, a Massachu- 
setts corporation, was the owner of timber lands in Maine. On Bald 
Mountain township, belonging to it, there were lying in the woods, 
when the above bankruptcy pétition was filed, certain hardwood logs 
which had been eut under a contract further considered below, dated 
November 15, 1912, between it and Wilson E. Schmick. Thèse logs 
and the right to remove them were claimed by the receivers as belong- 
ing to the estate in their custody. 

The questions hère presented require us, in the first place, to déter- 
mine the true meaning and effect of a written agreement under seal 
between said receivers and said company, dated February 12, 1914, 
which appears in full in the opinion of the District Court. 236 Fed. 
446, 448. After reciting that "unless the logs are forthwith hauled 
from the woods and manufactured into lumber they will become a 
total loss," the parties mutually stipulated and agreed in substance as 
f oUows : 

(1) That the company should advance the funds required to dis- 
charge labor liens on the logs, haul them ofï and load them on cars ; 
and should thereafter sell them at the best obtainable priées. 

(2) That the question of their ownership should be submitted as 
soon as possible, "for détermination by the court or courts having ju- 
risdiction thereof," and that the net proceeds of the sales of the logs 
as above when received by the company should be paid over by it "to 
said receivers or their successors in authority, and be held in their 
hands as officers of the bankruptcy court, subject to the final judgraent 
of the court or courts having jurisdiction of the premises." 

(3) That nothing in the agreement should "in any way préjudice any 
claim of ownership, right or title of either party * * * in or to 
said logs or the proceeds of the same * * * but said claim of 
ownership shall be determined by the court or courts having juris- 
diction of the premises in ail respects as if this agreement had never 
been made." 

It is stipulated for the purposes of the présent appeal that this agree- 
ment was approved by the District Court, and that the trustées in bank- 
ruptcy were duly substituted therein in the place of the receivers orig- 
inally parties thereto. 

The company had sold the logs and received the proceeds thereof 
as contemplated by the agreement, but had not paid said proceeds to the 
receivers or trustées ; whereupon the trustées, by a pétition in the bank- 
ruptcy case filed October 31, 1914, asked that the company show cause 
why it should not be ordered to make such payment to them, in ac- 
cordance with the agreement, "as officers of the bankruptcy court, to 
hold subject to the final judgment of the court as to the ownership of 
said logs." 

Notified to show cause as above, the company appeared specially 
on the day fixed for hearing said pétition, aud moved to dismiss it, on 
the alleged ground: 
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"That this court has no jurisdiction ot said matter, and bas no riglit or 
authorlty to make a sunmïary order for the tumlng over of [snld funds], nor 
ims It any jurisdiction over the subject-matter mentioned in said pétition and 
no jurisdiction summarily to grant tlie relief therein denianded, because it 
saya ttiat [said company] is now and always has been an adverse claimant of 
the subject-matter of the controversy, and that proeeedings, if any, against 
It seelcing the relief prayed for in the pétition must be by plenary action and 
not by summary proceedings." 

The company's motion to dismiss was denied on the same day (No- 
vember9, 1914), and on November 21, 1914, it answered the above péti- 
tion (expressly resei"ving its objection that the court had no jurisdic- 
tion over it, or over the subject-matter of said pétition). The material 
allégations in its answer were that the possession of and title to the logs 
and their proceeds were and had always been in the company, which 
asserted, as an adverse claimant, that the relief sought by the pétition 
must be by plenary action, instead, of summary proceedings. Further 
allégations in the company's answer were that it had, on April 2, 1914, 
notifîed the trustées of its readiness for a hearing according to the 
terms of the agreement of February 22, 1914, and asked them to join 
in a request to "the proper court" according to said terms, that the 
trustées had refused to do so, and had thereby broken said agreement, 
leaving it no longer bound to carry out its part thereof . 

The District Court ordered, on December 5, 1914, that the company 
pay over the proceeds in question to the trustées forthwith, as officers 
of the bankruptcy court, and that the trustées hold the proceeds so 
paid over, as such officers, "subject, however, to final détermination of 
ail questions as to the légal ownership of the same, in accordance with 
(the agreement of February 12, 1914), which said agreement was duly 
approved by the court." 

[1-3] The company contends tiiat spécifie performance of said 
agreement could not be enforced by summary process in the bank- 
ruptcy court. But the agreement was unmistakably made with offi- 
cers of that court appointed by it in a pending bankruptcy case, and 
it can only be regarded as made and approved by the court for the 
purposes of that case. An agreement so made is to be regarded as an 
agreement with the court wherein the case is pending. VValton v. John- 
son, 15 Sim. 352; American, etc., Co. v. Baltimore, etc., Co., 124 Fed. 
866, 877, 62 C. C. A. 397. And while it remained in force, the court 
with whom it was so made could order it complied with by either party 
thereto, without an independent suit brought upon it for that purpose. 
VValton V. Johnson, 15 Sim. 352. The principles applicable are those 
according to which it is held that a bankruptcy court may enforce by 
its order completion of a contract for sale of property belonging to 
the estate, made with its receiver. Mason v. Wolkowich, 150 Fed. 699, 
701, 80 C. C. A. 435, 10 L. R. A. (N. S.) 765 ; Re Jungman, 186 Fed. 
302, 306, 108 C. C. A. 380. By contracting with the receivers, the 
company became a quasi party, instead of a stranger to the record, 
and subjected itself, for the purposes of the contract, to the orders of 
the court. After agreeing to pay over the proceeds to tlie court's offi- 
cers, it could neither say tJiat the court had no jurisdiction to require 
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such payaient to be made as agreed, or that it had no jurisdiction to 
require such payment by summary order. 

[4] Since neither party to such a contract could abrogate it or re- 
lease itsclf or thc other party therefrom without the court's approval, 
the objection set up by the company in its above answer that it liad been 
released by the receivers' faikire to comply with a deniand addressed 
to them in a letter dated April 12, 1915, need not be further noticed. 

Wc find no error in the order made December 5, 1914, nor in any 
of the proceedings prior thereto. No détermination of the furtlier 
question whether said proceeds belonged to the bankrupt estate or to 
tlie company was involved therein or prejudiced thereby. Nor had 
any particular method been up to that time prescribed for the déter- 
mination of said question. 

Corning next to the proceedings which followed said order, $16,- 
128.86 was paid over to the trustées in compliance therewith on De- 
cember 24, 1914, which sum they hâve since held in their officiai 
custody, and is apparently conceded to be the true amount of net 
proceeds realized from the above sales of the logs by the compa- 
ny. The next step was a pétition by the trustées filed in the bank- 
ruptcy case May 12, 1915. In this they represented that they had 
requested the company to "présent to this court" any claim to said 
f und which it had or claimed to hâve ; but said request has not been 
compHed with. They asked the court to order thc company so to 
présent any such claim, to fix the time within which it should be 
so presented, and in default of such présentation to order any and 
ail claims by the company to said fund forever barred. The court set 
a date for hearing the pétition and ordered notice to the company of 
such hearing. 

May 28, 1915, tlie company, appearing under protest, moved to dis- 
miss said pétition, alleging that the court "had no jurisdiction of said 
matter" and had "no right or authority to make" a summary order such 
as the pétition sought. It further alleged, as above, that it held the logs 
as adverse claimant and was still adverse claimant of their proceeds. Il 
denied that the proceeds constituting the fund in the trustées' hands was 
subject to the court's jurisdiction as property of the bankrupt estate. 
It averred that it had not, by the agreement of February 22, 1914, con- 
sented to the court's jurisdiction in summary proceedings, but only to a 
plenary suit for the proper détermination of the title to the fund ; also 
that, in the absence of said agreement, there could bave been no resort 
to summary proceedings for the purpose sought, and that the company 
was prejudiced by the trustées' resort to such proceeding contrary to the 
ternis of said agreement. It submitted that the court could not let the 
trustées take the proceeds under said agreement and then permit further 
proceedings to be taken by them in violation of it. 

This motion to dismiss was heard and denied by the court May 
28, 1915, and on the same day the company was ordered to answer 
the pétition. In its answer, filed accordingly July 5, 1915, it again as- 
serted that the court "had no jurisdiction over it or over the subject- 
matter" of the pétition. It repeated, under the heading "Answer in 
Lieu of Demurrer," the same objections in substance as had been made 
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in its motion to dismiss ; and, under the heading "Answer," it alleged 
that it had requested the trustée to join it "in petitioning the proper 
court" to hear and détermine the matters at issue according to the 
agreement, but the trustées had refused to do so in violation of said 
agreement. Then followed, under the heading "Further Défense and 
Claim of Ownership," allégations of the facts whereon the Company 
based its claim that the logs were its property and not the bankrupt's 
when the bankruptcy proceedings were begun, with références to an- 
nexed documents relied on in support of said allégations. 

With regard to the above orders of May 28, 1915, the first objec- 
tion to be considered is the company's déniai of jurisdiction in the court 
either over it or over the subject-matter of the trustee's pétition then 
before it. 

To the extent that said pétition sought compliance by the company 
with the ternis of the agreement it had made with officers of the court, 
for the purposes of the case wherein they had been appointed, it is clear 
from what has been said that no such déniai of jurisdiction can be 
maintained. It was for the court to détermine the proper construc- 
tion of such an agreement, and to require performance by the com- 
pany of any undertaking which it found the company to hâve there- 
by assumed. The only question hère open to the company is as 
to the true meaning of the agreement which the trustées sought to 
enforce. 

[5] The company contends that the court erred (1) in holding that 
the agreement required it to submit its claim to the proceeds for dé- 
termination by the bankruptcy court; (2) even if such submission 
was required, in not holding that the agreement entitled it to hâve the 
merits of said claim determined in plenary instead of summary pro- 
ceedings. 

(1) The "questions" to which the agreement refers are questions of 
title to the property therein described, custody whereof was thereby ex- 
pressly given to officers of the bankruptcy court, claiming said property 
as part of the estate in their charge. They were to keep it in their 
possession pending the détermination of said questions, which by the 
express terms of the agreement were to be determined "as between said 
receivers or their successors and said * * * company, and any 
other party or parties." The principle that possession lawfully obtained, 
by officers of the bankruptcy court, of property claimed by them, draws 
to that court jurisdiction of ail questions of title thereto or liens there- 
on, is so well established that we must regard it as recognized and as- 
sumed by the parties for the purposes of their agreement, unless clear 
indications of a contrary intent can be found in its terms. We find no 
such indications in the words "court or courts having jurisdiction," 
which occur three times in the agreement; thèse are adapted to pro- 
vide for the case of an appeal by either party from an adverse déter- 
mination. If the bankruptcy court was to bave possession of the 
property, it thereby became so obviously the "court having jurisdic- 
tion" of the questions to be determined as to render the supposition 
unreasonable that détermination by some other court was contemplated. 
We cannot suppose it intended by the agreement that the officers of 
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that court were to bring against the company, either a suit in a state 
court or a suit based on diverse citizenship in the District Court, to 
recover money already in their possession. And if it was intended that 
the company should be left free to bring any such suit against them, the 
period intervening between December 24th, when the money was paid 
over to them, and May 12th, when the trustées' pétition was filed, 
would hardly hâve been allowed to pass without any stcps taken in that 
direction. The provision in the concUiding paragraph of the agree- 
ment, that the respective claims of ownership should be determined "in 
ail respects as if this agreement had never been made," are relied on ; 
but thèse words are part of provisions that neither party's claim of 
title or ownership should be in any way prejudiced by anything con- 
tained in the agreement, and we understand them as ref erring at most 
to the method ol détermination which the bankruptcy court was to 
foUow, not as clear indications that détermination by some other court 
was intended. We find no error in the order made on May 28, 1915, 
so far as it required présentation of the company's claim for détermi- 
nation by the bankruptcy court. 

[6] (2) That order went no further than to direct the défendants to 
answer the trustées' pétition of May l'2th. It did not require them 
to présent their claim in any particular manner, nor did it prescribe 
any particular method for the détermination thereof . In the pétition 
which it directed the company to answer, the trustées had done no 
more toward presenting their own daim than allège the f act that they 
claimed the legs and their proceeds, for the estate. This cannot be 
called a resort to summary process for détermination of the title. It 
was not under the compulsion of any order of court that the company 
presented its claim as it did, by allégations in its answer. We find 
nothing in the court's order which would hâve prevented it from filing 
an independent pétition in the bankruptcy case for repayment of the 
money to it, had it chosen so to présent its allégations and claim. The 
allégations of such a pétition would hâve called for an answer in due 
f orm by the trustées, and for détermination of the issues raised by such 
pleadings, upon proofs to be heard either by the court or a spécial 
master, or by a jury upon request therefor approved by the court. If 
said issues were to be determined by the bankruptcy court, the com- 
pany could not insist, and it bas not insisted, that it was entitled to jury 
trial as of right. Nor did the court's order necessarily prevent it from 
asking leave, in the answer it was ordered to file, to présent its claim 
by an independent suit against the trustées in the District Court for the 
détermination of the questions raised in the bankruptcy proceedings. 
It complains, in its tenth assignment of errors, that the court erred in 
holding, after the filing of the answer wherein it presented its claim 
as above, and hearing thereon, that the court had jurisdiction to pro- 
ceed to détermine the title to said fund by summary proceedings on 
motion to show cause; but the record does not show that the court 
did in fact so hold at the time. The next step taken, according to the 
record, was an order by the court, October 16, 1915, that the issue 
made by the trustées' pétition and the above answer thereto be ref erred 
to a spécial master to take testimony conceming the same and report 
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it to the court with findings of fact and conclusions of law thereon, 
The Company thereupon proceeded to the hearing so directed, without 
tljen objecting that it was not according to the agreement, or raising 
any objection at ail to the above order of référence made October 16, 
1915. A hearing before a spécial master under such an order of réf- 
érence, upon pleadings so raising the issues to be determined, was not in 
the strict sensé a "summary proceeding on motion to show cause," 
such as is ordinarily heard by the référée before whom the case was 
pending, subject to review by the court. It was in substance a plenary 
suit, as In re McMahon, 147 Fed. 684, 77 C. C. A. 668, so far as the 
pleadings and proofs were concerned, and before the court, not before 
the référée. 

[7] There being, as we hold, nothing in the agreement to prevent 
the bankruptcy court from determining the questions at issue, we agrée 
with the opinion later expressed by the District Judge (June 16, 1916), 
that it might properiy détermine them by summary proceedings. It 
was necessary, however, that the proceedings should be such in char- 
acter as secured to each party a full and fair opportunity to présent his 
case on the merits. 

[8] If the District Court was wrong in sending the case to a master 
as above, the company could hâve had the error corrected by a revisory 
pétition at the time, and the expansé and delay involved in the proceed- 
ing before the master and upon his report would thus hâve been 
avoided. Instead of takJng such a course, and, so far as the record 
shows, withoût then suggesting any spécifie objection to the order of 
référence, the company submitted its proofs and arguments before the 
master, as did the trustées theirs, and was thereafter heard, as were 
the trustées, by the court on the question of confirming the master's 
report. Unless the method foUowed in determining the issues dealt 
with in said report appears to hâve deprived the company of some 
substantial right, we cannot consider ourselves obliged, under the cir- 
cumstances, to reverse the resuit reached in order that said issues may 
be retried, merely because of the fact that the methods of a plenary 
suit were not more strictly observed. See Re Howard Laundry Co., 
203 Fed. 445, 448, 121 C. C. A. 555 ; Salsburg v. Blackford, 204 Fed. 
438, 122 C. C. A. 634. The further burden which such a course would 
impose upon the parties and the further delay in settling the estate 
would be very considérable, and without substantial benefit to any 
one. 

[9] The record fails to show that full opportunity was denied the 
company, in any material respect, for presenting the merits of its case. 
It is true that only by regarding the trustées' pétition of May 12, 1915, 
as having amounted to a gênerai déniai of the allégations made in that 
part of the company's answer whereon it based its claim of pwner- 
ship, can it be said that issues regarding said claim had been made 
by said pétition and answer. But this is an objection not taken by the 
company at the time, nor is it suggested, nor does it appear that either 
party, or the référée, or the court were ever at any loss to know what 
said issues were. Full opportunity was afïorded both parties for pre- 
senting their proofs. The évidence heard by the master was volumi- 
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nous and it was reported in full to the court, with his findings and con- 
clusions, in ail respects as it would hâve been had the pleadings relat- 
ing to the company's claim been more regular in form. We cannot 
doubt tliat the form in which the case is hère presented brought it be- 
fore the District Court and now brings it before us, upon the merits, 
as fully and completely in every substantial respect as it could hâve 
been brought by any other method. We hold, theref ore, that the meth- 
od pursued in determining the questions between the parties was in 
substantial compliance with their agreement, and involved no réversible 
error on the part of the court. 

[10] Corning to the merits of said questions as now presented by the 
évidence as reported by the master, we find no reason for disagreeing 
with the results reached by him and adopted by the court. There was 
évidence sufficient to support his findings that Wilson E. Schmick was, 
throughout the transactions with the appellant company relatingto said 
logs, the agent for the bankrupt, Schmick Handle & Lumber Company, 
which adopted and confirmed his acts therein ; that said bankrupt, and 
not said Schmick individually, was the real principal with which the 
Hollingsworth & Whitney Company dealt, although under written 
agreements executed by him individually, said bankrupt having been 
recognized by it as such principal, long before the attempted transfer 
of the logs to it on January 16, 1914, which the trustées were seeking 
to avoid. The conclusion is theref ore justified that the logs became 
the bankrupt's property as soon as they were eut ; that said attempted 
transfer was the bankrupt's act, donc within four months of its bank- 
ruptcy under circumstances rendering it a préférence voidable by the 
trustées; and that the proceeds in their hands are part of the bank- 
rupt estate. We find no error in any of the conclusions of law re- 
ported by the master, nor in any of his rulings upon évidence ofïered 
before him. 

There are 81 assignments of error in ail, and ail are sufficiently 
disposed of by what bas been said above, which also warrants the 
conclusion that the questions raised by such assignments may prop- 
erly be determined upon the appeal, and not upon the pétition to 
revise, also pending. 

In No. 1229 the pétition to revise the action of the District Court in 
the matter of law is dismissed, without costs. 

In No. 1241 the decree of the District Court appealed from is af- 
firmed, and the appellees recover their costs of appeal. 
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lOWA STATE TEAVELING MBN'S ASS'N v. KUGB. 

(Circuit Court of Appeals, Blghth Circuit. May 81, 1917. Eehearlng Denled 

August 9, 1917.) 

No. 4533. 

1. Insubance <S=>16, 125(2) — Foebion Insubance Companies — Doing Busi- 

ness — Law Govebning Contracts. 

A mutual accident Insurance company, ineorporated and harlng Its 
Iiead office in lowa, had mtembers in other states, who paid their dues and 
assessments by mail upon notice sent tliem by mail. Its business was 
conducted with members in other states in px-ecisely the same way as 
wlth Its members In lowa. Its members were authorized to sollcit new 
members, and plalntUfs liusband was so solicited by a member, and slgn- 
ed an application whicli was approved by such member and sent to the 
bome office of the company in lowa, where the Insurance certiflcate wns 
then signed and mailed to plalntiff's husband at hls résidence in Missouri. 
He pald ail dues and assessments, until bis death, by mail. Held, that 
the company was doing an Insurance business In Missouri, and the cer- 
tiflcate or policy was made In Missouri, and was governed by the laws of 
tliat State. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 17, 174.i 

2. Insurance <@=s>465— Eisks and Causes op Death— Suicide. 

Under the express provisions of Rev. St. Mo. 1909, § 6945, a provision 
in an accident Insurance policy that the insurer should not be liable for 
injuries inflicted by insured upon himself whlle sane or Insane, whether 
resultlng fatally or otherwise, was no défense to a suit on the policy. 
where it was not shown that insured contemplated suicide at the tinte of 
making hls application for Insurance. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1185.] 

3. INSUBANCB <g=152(2) — Construction of Bt-Lawb as Part of Contraot— 

Amendment. 

A provision in an application for membership In a mutual accident In- 
surance confpany, whereby the appllcant agreed to amendments of the 
by-laws, pemritted only an amendment germane to the original oontraet, 
and not an amendment impairing or disturbing vested contract rights. 

[Ed. Note. — ^For other cases, see Insurance, Cent. Dig. § 312.] 

4. Insurance ®=»146(3) — Construction Against Insuber— Construction of 

by-Laws. 

A provision of the by-laws of a mutual accident Insurance company, 
as amended after the Issuance of a policy, against liabillty for Injurj' 
caused by the discharge of flrearms when there was no eyewltness to 
the discharge except the member himself, was amblguous, and should 
be construed most strongly against the company by whom it was ineor- 
porated into the by-laws. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 295.J 

5. Insurance <g=>152(2) — Construction op Bt-Laws as Part of Contract— 

Amendment. 

Such provision, if intended as an exemption from liabillty for an in- 
jury resulting from accidentai discharge of flrearms by some unknown 
person when there was no eyewltness other than such person and the in- 
sured, was such a materlal and substantial Impairment of a vested con- 
tract rlght as to be vold. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 312.] 

In Error to tlie District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

^saFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Action by Aima M. Ruge against the lowa State Traveling Men's 
Association. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Robert A. HoUand, Jr., of St. Louis, Mo. (Sullivan & Sullivan, of 
Des Moines, lowa, and Holland, Rutledge & Lashly, of St. Louis, Mo., 
on the brief), for plaintiflf in error. 

Charles Hutchinson, of Des Moines, lowa, and Jesse H. Schaper, 
of Washington, Mo. (Hugo Muench, Lambert E. Walther, and Julius 
T. Muench, ail of St. Louis, Mo., on the brief), for défendant in error. 

Before HCMDK and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. This action was brought by the défendant 
in error, hereinafter called the plaintifï, in a state court of Missouri, 
against the lowa State Traveling Men's Association, an lowa corpora- 
tion, the plaintiff in error, who will be called the défendant, to recover 
from said défendant upon a certifîcate or policy of accident insurance 
alleged by the plaintifï to hâve been issued by the défendant in the state 
of Missouri to Oscar A. Ruge, a citizen of that state, February 20, 
1903, insuring him against injuries or death arising from extemal, vio- 
lent, and accidentai means. In case of the death of the insured by 
such means, it is alleged, the amount of insurance is by the terms of 
said policy made payable to his wife, Aima M. Ruge, the plaintifï in 
this action. 

In due time the action was removed by the défendant to the court 
below upon the ground of the diverse citizenship of the parties. The 
défendant answered, admitting the issuance of the certifîcate or pol- 
icy of insurance sued upon, the death of the insured, and that due 
proof s of his death were made to the défendant company ; but denied 
that the policy was issued in the state of Missouri, and averred that 
it was issued in tlie state of lowa, and was an lowa contract, gov- 
emed by the laws of that state, and was not a Missouri contract, gov- 
emed by the laws of Missouri. The answer also averred that the 
policy does not cover death by suicide; that the insured died as the 
resuit of a wound resulting from the discharge of firearms by himr 
self wliere there was no eyewitness to the discharge except himself. 
In other words, that he committed suicide. At the clos^ of the évi- 
dence the défendant moved for a directed verdict in its favor upon 
the ground, among others, that the insured committed suicide by the 
discharge of a gun or pistol, thus causing his own death, when there 
was no witness to the discharge of the gun or pistol except himself, 
which motion was denied by the court. The cause was then submit- 
ted to the jury, which retumed a verdict for the plaintifï for the full 
amount of the policy, $5,000, with interest, upon which judgment was 
duly entered for the plaintifï, and the défendant brings error. 

l. Was the certifîcate or policy in suit issued in Missouri or in 
lowa ? This was the principal question upon the trial in the court be- 
low. 

The défendant is an accident insurance company or association or- 
ganized in lowa about 1880, under section 1784 of the lowa Code 
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(1897), with its principal office or place of business at Des Moines, in 
that State. That it is a mutual assessment association, and not a fra- 
ternal association organized solely for benevolent or charitable pur- 
poses, was held by the lowa Suprême Court in Connell v. lowa State 
Traveling Men's Ass'n, 139 lowa, 444, 116 N. W. 820. 

The method by which the insured Ruge became a member of this 
association is as f ollows : He was a citizen of Missouri, residing in 
the town or city of Washington, in that state, a traveling salesman 
for a St. Louis grocery house, and eligible to membership in said asso- 
ciation. A Mr. Bleekman, also a résident of Washington, a travel- 
ing salesman and a member of the défendant association, solicited Mr. 
Ruge, as he (Bleekman) was authorized by the défendant to do, to 
become a member of the défendant association, and fumished Ruge 
with a membership blank of the company for that purpose, which he 
usually carried with him, or requested the company to send a blank 
to Mr. Ruge at Washington, to enable him ta make application. Upon 
receipt of such blank it was either prepared by Mr. Bleekman or Mr. 
Ruge, signed by the latter, and approved by the former as a member 
of the association, which was essential to its acceptance by the associa- 
tion, and then sent by mail, postage prepaid, with the requisite fee, to 
the home office of défendant in Des Moines. The certificate was then 
signed by the proper officers of the défendant on February 20, 1903, 
and mailed to Mr. Ruge at his résidence or post office address in 
Washington, where it was received by him and retained until his death 
in June, 1911. Ail annual dues and assessments upon the policy were 
paid by Ruge up to the time of his death upon notice of the amount 
thereof from the company, by a bank draft or postal money order, 
procured by him at Washington, and sent by mail from that place to 
the défendant at Des Moines, lowa, either by him^ or his wife, and the 
proper receipts retumed by the défendant to the insured therefor. 
This was the usual method or manner in which the défendant procur- 
ed its membership in lowa, Missouri, and other states, and to whom 
it issued and sent its beneficiary certificates or policies of Insurance. 
After Ruge became a member of the association, the défendant sent to 
him at Washington, Mo., from its home office in Des Moines, quarterlj 
notices of dues, together with a blank application for new members, 
and a printed circular or letter upon the letter head of the association, 
which, except the date, reads in this way : 

"Des Moines, lowa. 

"To the Members; Notice of Assessment No. 87, $2.00. due August Ist, en- 
closed. Don't lay this aslde and run the chance of beeomlng delinquent Pay 
it now. Also you can prove your loyalty to our organization, your abllity as 
a salesman, your slnoerlty as a booster, your energy as a worker, by bringing 
into our mldst a new member. We need 'em. Tou can surely induce one of 
your traveling acqualntances to sign the enclosed application and conre across 
with $2.00, which will pay his dues "until November. Go to it and land him. 
Use your own methods, technic and tactics, but land him. Bring to bear ail 
of your persuasive powers, your ingenuity and tact. Bombard him with argu- 
ments 80 oonvincing, inducements so allurlng, that he will consider it a erlnre 
agalnst sodety, his family and himself, if he fails to joln us instanter. The 
pocketbook offer Is still on. See slip enclosed for particulars. The new mem- 
ber brings you the premlum. Go to it. Very truly. (Signed by the Secre- 
tary.)" 
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It was customary to send letters or circulars of this nature to ail 
members of the association when informing them of their dues, and 
assessments when made. 

At the time Ruge became a member of the association, in 1903, the 
association had a total membership of over 19,000, and in the year 
1914 its membership had increased to more than 50,000 members re- 
siding throughout the United States and some in foreign countries, 
who had in the manner described become members, and to whom cer- 
tificates and indemnity Insurance had been issued. Of that number 
over 5,000 resided in the state of Missouri carrying a large amount 
of insurance in the défendant company. The defendant's method of 
doing business is more fully shown by the testimony of Frank D. 
Harsh, the head of its claim department, who, after stating that the 
défendant maintained a claim department consisting of examiners, 
investigators, and physicians, to examine and adjust claims made 
against it, who they send into Missouri and other states, where the 
claimant résides, testified as follows : 

"Q. Mr. Harsh, I belleve you stated that you had about 50,000 iriembers in 
association at this time? A, It Is my understanding. Q. Aiid in how many 
différent states and terrltories are you now doing business? A. We are do- 
ing business in the state of lowa. Q. Any where else? A. No, sir. Q. You 
hâve membera in other states? A. Yes ; we bave members in every state in 
the Union. Q. So you draw a distinction between doing business and liavjng 
members in the states? In how many states and terrltories do you hâve mem- 
bers then? A. In every state and territory in tlie Union. Q. Getting down 
to this question of doing business ; will you lilndly explain hère the différent 
method in which you handle your business In lowa to what you do in other 
states that you hâve meml)ers? A. There is no différence. Q. I thlnk Mr. 
HIll (président of défendant) testified that you hâve no spécial license to do 
business in the state of lowa? A. I don't thlnk we hâve ; except as we hâve 
under our incorporation. We were speaking with référence to a license froni 
the Insurance Departmtent. We bave no such license in any state in whlch 
we hâve members ; nor from any one else. Q. So that there is no différence 
in that respect in the way you caiTy on your business in lowa or in any 
state? A. No. Q. Will you explain the différence, if there is any, 'In the 
way that you would handle an application for ntembership from some outside 
state or from lowa? A. That is outside of my department. Q. You hâve a 
gênerai knowledge? A. There is no différence. Q. If it is sent in by mail 
from Ottumwa, lowa, the application would be treated in the same manner as 
if It camte in by mail from Union, Missouri? A. Yes ; or from Honkong, 
Ohina. Q. And the manner of forwarding the certiflcate to the member and 
coUecting the dues, etc., would be the same as If the member llved In Honkong 
or New York? A. It is my understanding ; yes. Q. And the same would 
be true as to the mtethods employed in the adjustment of the claims? A. Yes. 
Q. You use the same methods and the same persons and so on in adjusting 
the claims— that is, the same character of persons— in adjusting the claims 
in lowa that you would in Missouri or Illinois? A. Yes. Q. You use any of 
thèse service corporations in lowa? A. Yes; I think we do. Q. I suppose 
probably or is it true that you would go out personally more in lowa than 
any other state? A. It would dépend on the location. Q. Do you hâve physi- 
cians in lowa in various towns the same as you hâve testified to having then* 
In Missouri? A. Yes. Q. So that the distinction you make of doing business 
in lowa and not doing it in other states, as I understand you, is that you are 
incorporated under the laws of lowa. and hâve your head oflice in the state 
oflowa? A. That is my understanding ; yes. Q. I assume if you hâve a la^Y- 
suit in lowa or in Missouri it is handled in the same manner in both cases? 
A. Practically so. Q. Your eounsel, Mr. Sullivan, either tries or assists in 
trying cases, both in lowa and in other states? ♦ * * A. Yes; he is the 
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gênerai counsel. Q. The same way he does In lowa, If yoii bave a suit in 
lowa? A. Yes. * • * Q. Alter checking up thls clalm reglster to which 
you hâve referred to Mr. Harsh, how nrany clalms do you flnd that the associa- 
tion paid in the state of Missouri durlng the year 1913,- assuming that you 
hare made no errors In your calculationsî A. The record shows that checks 
were sent to 314 men in Missouri Q. In settlement of elaiins? A. I don't 
know whether that Is their résidence or not. Yes. • * • Q. Now do you 
know, or hâve you any means of ascertalnlng, how many clalms sent to the 
association durlng that year fronï Missouri were rejected, if any? A. I would 
hâve to look through the office record for that Q. There may hâve been 
some that came In from Missouri that were rejected besldes thèse you settled? 
A. Yes; It is auite probable there were. Q. And I believe you stated that 
the total number of daims that were paid durlng the year 1913 was about 
3,5007 A. Yes; in round numbers." 

[1] There is much other testimony of a similar character, wholly 
undisputed, and from it we are clearly of the opinion that the certifi- 
cate or policy in suit was made to the insured in the state of Mis- 
souri, of which he was then a résident citizen ; that the défendant was 
then doing an insurance business in that state, and also at the time 
this action was commenced. The policy, in the event of the death 
of the insured, is payable to the plaintiff in Missouri, and is governed 
by the laws of that state. Lumbermen's Insurance Co. v. Mever, 197 
U. S. 407, 25 Sup. et. 483, 49 L. Ed. 810; Mutual Life Insurance Co. 
V. Spratley, 172 U. S. 602, 614, 19 Sup. Ct. 308, 43 L. Ed. 569; Hern- 
don-Carter Co. v. Norris & Co., 224 U. S. 496, 500, 32 Sup. Ct. 550, 56 
L. Ed. 857; Commercial Mutual Accident Co. v. Davis, 213 U. S. 
245, 255, 29 Sup. Ct. 445, 53 L. Ed. 782; Cravens v. New York Life 
Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. 
St. Rep. 628, affirmed 178 U. S. 389, 20 Sup. Ct. 962, 44 L. Ed. 1116; 
Tomson v. lowa State Traveling Men's Ass'n (Neb.) 129 N. W. 
529. In Lumbermen's Insurance Co. v. Meyer, above, Mr. Justice 
Peckham said of the business of a fire insurance company, at page 415 
of 197 U. S., at page 485 of 25 Sup. Ct. (49 L. Ed. 810) : 

"A Ôre insurance company which Issues Its polides upon real eatate and 
Personal property sltuated in another state Is as nruch engaged in its busi- 
ness when its agents are there under its authorlty adjustlng the losses cov- 
ered by Its policles as it Is when engaged in maklng contracts to take sueh 
risks. If not doing business In such case, what Is It doing? It la dolng the 
act provlded for in Its contract, at the very place where, in case a loss oc- 
curred, the company oontemplated the act should be done; and it does It In 
furtherance of the contract, and In order to carry out Its provisions, and It 
could not properly be carried out wlthout thls act belng done ; and the con- 
tract Itself is the very klnd of contract which constltuted the légal business of 
the company, and for the purpose of dolng which it was tncorporated. Thls 
Is not a sporadlc case, nor the contracts in suit the only ones of their klnd 
issued upon property wlthln the state of New York. Many contracts of the 
nature of the one In suit were entered Into by the company covering property 
wlthln the state. We thlnk it would be somewhat difflcult for the défendant 
to descrlbe what it was dolng in New York, If it was not doing business there- 
In, when sending Its agents Into that state to perform the varions acts of ad- 
justment provlded for by its contracts and nïade necessary to carry them out" 

What is so said would apply equally to a policy of life or indemnity 
insurance upon a person residing in a state or locality other than that 
in which the company is organized or incorporated as it does to a 
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policy upon real or personal property situated in a state other than 
that of the company issuing it. 

[2] 2. Does the suicide clause of the policy defeat the recovery by 
plaintiff, admitting, without deciding, that the insured committed sui- 
cide, the contract being found to hâve been made in Missouri to a 
citizen of that state? That clause of the policy reads in this way : 

"The association shall not be Uable to any meruber or beneflciary for any 
indemnlty or beneflt for any Injury to a member for * ♦ * Injuries In- 
fllcted by the Insured uiK>n himself while sane or Insane, whether resultlng 
fatally or otherwise." 

Prier to the time this certificate or policy was made, a statute of 
Missouri, which is now section 6945, Rev. Stats. of Missouri 1909, 
was in force and reads in this way : 

"Sec. 6M5. In ail sults upon poUcles of Insurance on Ufe hereafter Issued 
by any company dolng business in this state, to a citizen of this state, It 
shall be no défense that the Insured conïmltted suicide, unless it shall be 
shown to the satisfaction of the court or Jury trylng the cause, that the In- 
sured contemplated suicide at the tlme he made bis application for the pol- 
icy, and any stipulation lu the policy to the contrary shall be void." 

This statute has been construed by the Suprême Court and the Ap- 
pellate Courts of Missouri. In Logan v. Fidelity & Casualty Co., 146 
Mo. 114-123, 47 S. W. 948, 950, which was a suit upon a policy of in- 
demnity insurance which, according to the answer in the case, con- 
tained stipulations to the effect that, in the event of fatal injuries to 
the assured wantonly inflicted upon himself while insane, the com- 
pany's liability under its policy should be a sum equal to the premi- 
ums paid, which should be in full liquidation of ail claims under it. 
Under the statute above set out, the trial court instructed the jury to 
return a verdict for the full amount of the policy with interest. Upon 
appeal the Suprême Court said : 

"The real object of the section as the clear * » * language express, Is 
to affect ail pollcies of Insurance on Ufe from whatever class, department, or 
Une of Insurance the policy may be Issued, or by whatever name or désignation 
the company may be known, * • * The section was enacted clearly to pro- 
tect ail policy holders of Insurance on llfe agalnst the défense that the insured 
committed suicide, ail provisions in the pollcies to the contrary notwlthstand- 
ing, unless, as provided In the section, it can be shown that the Insured con- 
tem.plated suicide at the tlme he made application for the policy. * » • 
No rule of construction, short of one applied for distortion and destruction, 
can relieve accident Insurance companies, issuing pollcies of insurance on lit© 
tn this state, from the opération and influences of section 5855, which In plain 
and unamSbiguous terms déclares that, in ail suits upon pollcies of insurance 
on Ufe thereafter issued, it shall be no défense that the assured committed sui- 
cide, unless It shall bave been shown to the satisfaction of the court or jury 
trylng the cause that the insured contemplated suicide at the tlme of making 
bis application for the poUcies, ail stipulations in the policy to the contrary 
being void." 

It was also so held in Keller v. Travelers' Insurance Ce, 58 Mo. App. 
557, 560, and the rule so held in thèse cases and others was approved 
by the Suprême Court of the United States in the case of Whitfield 
V. ^tna Life Insurance Co., 205 U. S. 489, 498, 500, 27 Sup. Ct. 578, 
51 L. Ed. 895. 
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It is unnecessary to consider the question further, for the suicide cf 
the insured, admitting without deciding that he committed suicide, is 
not a défense to this action, as it is neither alleged nor is there any 
proof that he contemplated suicide at the time of making his application 
for membership and insurance in the défendant company. 

[3] 3. One other contention in the defendant's brief is that as the 
insured died as a resuit of an injury (as claimed by the défendant) 
"caused by the discharge of firearms when there was no eyewitness 
to the discharge except the member himself," the défendant is not 
liable under an amendment to a by-law of the association which so 
provides. This contention is apparently urged only in the event that 
the contract is held to hâve been made in lowa; but, as the contract 
is held to be a Missouri contract, it need not necessarily be consid- 
ered. This clause, hovvever, was not a part of the constitution of the 
association nor any of its by-Iaws when the certificate in question was 
issued, and appears only in an amendment to one of the company's 
by-laws made some time after the issuance of the certificate. Admit- 
ting that by his application for membership in the défendant com- 
pany the insured agreed to such amendment of the by-laws, such an 
agreement at most would permit only an amendment germane to the 
original contract of the parties, and would not authorize an amend- 
ment that would impair or substantially disturb vested contract rights. 
Knight Templars', etc., Co. v. Jarman, 104 Fed. 638, 44 C. C. A. 93, 
affirmed 187 U. S. 197, 23 Sup. Ct. 108, 47 L. Ed. 139; Mathews v. 
Modem Woodmen, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483 ; 
Suprême Lodge, etc., v. Light, 195 Fed. 903, 115 C. C. A. 591 ; Ayers 
v. Grand Lodge, etc., 188 N. Y. 280, 80 N. E. 1020, and cases cited in 
them. 

[4, 5] This clause is ambiguous, and, under a familiar rule, should 
be construed most strongly against the défendant association by whom 
alone it was incorporated into one of its by-laws. The clause is either 
an enlargement of the suicide clause of the policy, and would fall with 
the suicide clause if the contract was made in Missouri to a citizen of 
that State (as we hold it was), or it is a further exemption of the as- 
sociation from liability for an injury resulting from the accidentai dis- 
charge of firearms by some unknown person when there was no eye- 
witness to such injury other than such person and the insured, which 
would be a material and substantial impairment of a vested contract 
right and void ; or by its terms it applies only to injuries so resulting 
and not to the death of the insured resulting from such cause. In 
either event, the clause is inapplicable to the présent case and needs no 
further considération. 

Some other assignments of error based upon rulings on the admis- 
sion or exclusion of évidence are urged in argument. We hâve ex- 
amined them and find no substantial error in them. The judgment is 
therefore affirmed, with interest from the date of the judgment below. 

Affirmed. 
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In re KINNANE CO.'S ESTATB. 

In re PEED BUTTERFIELD & CO., Inc., et al. 

(Circuit Court of Appeals, Slxth Circuit. June 5, 1917.) 

Nos. 2981, 2988. 

1. Bankeuptct ®:=>440 — Review — Mode of Review. 

Bankruptcy Act July 1, 1S9S, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1916, 
§ 9G08), givlng Circuit Courts of Appeals jurlsdiction to superlntend and 
revise in matters of law proceedings of the int'erior courts of bankruptcy, 
provides the applicable method of review of orders affirmlng orders of 
the référée denying applications for allowances of counsel fées for 
services In connection wlth a proposed composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915.] 

2. Bankruptcy <S=»444 — Pboceedings to Revise — Time. 

In the absence of a rule in the Slxth circuit govemlng the matter, pro- 
ceedings to revise orders of the bankruptcy court, docketed four and 
six months after such orders were entered, will not be dismlssed, especlal- 
ly vvhere the original record was long, the finding of facts naturaUy took 
considérable tlme, and no appeal was thereby delayed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 920-927.] 

3. Bankbuptcy ®=5446 — Pboceedings to Revise — Review. 

On a pétition to revise, the court cannot review the District Court'» 
finding that a payment by the bankrupt to its counsel was ample ré- 
munération for services of counsel In performing the dutles Imposed on 
the bankrupt, for which compensation is expressly authorlzed by section 
64b(3) of the Bankruptcy Act (Corap. St. 1916, § 9648). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 929.] 

4. Bankrxiptcy <g=3482(3) — Counsel Fées — Bankeupt's Attoeneys. 

The services of a bankrupt corporation's counsel in presenting and 
urging the acceptance of offered compositions had no relation to the 
duties imposed on the bankrupt by Bankruptcy Act, § 7 (Comp. St. 1916, S 
9591), and for which an allowance Is authorlzed by section 64b(3) of the 
act (section 96-48), and no allowance of fées therefor is authorlzed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §| 874r-876, 897.] 

5. Bankruptcy <®=s482(3) — Counsel P'ees — Bankbupt's Attorneys. 

Where a composition was oflfered before an adjudication in bank- 
ruptcy, and the bankrupt resisted the appointment of a recelver and re- 
mained In control of its business, no allowance for the services of the 
bankrupt's counsel in advising the bankrupt regarding Its business be- 
tween the filing of the pétition and the adjudication was authorlzed un- 
der section 64b(l) of the Banki-uptcy Act (Comp. St. 1916, § 9648), sped- 
fying as one of the debts entltled to priority the actual and necessary 
cost of preserving the estate subséquent to flling the pétition, especlally 
as provision for such a case is made by section 12a, as amended by Act 
June 25, 1910, c. 412, § 5 (Comp. St. 1916, § 9596), providlng that. In com- 
positions before adjudic-ation, the court shall call a meeting of credltors 
for the allowance of clalms, examination of the bankrupt, "and préserva- 
tion and conduct of estâtes." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 874-876, 897.] 

6. Bankruptcy <S=482(3) — Counsel Fées— Rights of Ceeditors. 

Where it was not clear that credltors would bave received less If the 
second composition ofter had been aecepted, an allowance of counsel 
fées for opposing the composition was properly denled, and the fact that 
the second ofCer was the resuit of opposition to an earller ofter was not 

4|s»For other cases see aame toptc & KEY-NUMBËR in ail Kejr-Numbered Digests & ludexei 
242 F.-^9 
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ground for adopting the flrst offer as an Inflexible basis of determlnlng the 
ultlmate benefit to the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. S§ 874r-876, 897.] 

7. Bankhuptct <g=5482(3) — OouNSEii Fées — Bights of Cbeditobs — "Acttjai. 

AND NeÇESSAEY COST OF PBESEBVING THE ESTATE." 

Tbe expense of opposlng an offer of composition before adjudication is 
not an "actual and necessary cost of preservlng tbe estate," within 
Bankruptcy Act, § 64b(l), and no allowance of counsel fées for opposlng 
It is authorlzed by that section. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. |§ 874r-876, 897.] 

8. Bankbuptcy «8=3482(3) — Counsel Fées — Eights of Cbeditobs. 

The bankruptcy court cannot, under Its gênerai equlty powers, maKe 
an allowance of counsel fées to creditors successfuUy opposlng a com- 
position offered before adjudication. 

[Ed. Note.— For other cases,. see Bankruptcy, Cent. Dlg. $§ 874r-876, 897.] 

&. Bankbuptct ig=»482(3) — Counsel Fées — Kights of Cbeditobs. 

That the petltlonlng creditors In an InvoUmtary proceedlng, In which 
a composition was offered before adjudication, favored the composition 
and did not press their pétition for adjudication, and that creditors suc- 
cessfuUy opposlng the composition, by so dolng, contrlbuted to brlnging 
about the hearing on the original pétition, dld not make them petitioning 
creditors, so as to entitle them to an allowance of counsel fées under 
Bankruptcy Act, § 64b(3), authorlzing the allowance of an attorney's 
fee to the petltlonlng creditors in Involuntary cases. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 874r-876, 897.] 

Pétitions to Revise Orders of the District Court of the United States 
for the Southern District of Ohio ; John E. Sater, Judge. 

In the matter of the estate of the Kinnane Company, bankrupt. On 
pétition by the bankrupt to revise an order affirming an order of the 
référée denying an allowance of counsel fées, and on pétition by Fred 
Butterfield & Co., Incorporated, and others, to revise an order affirm- 
ing an order denying an allowance to it. Affirmed. 

See, also, 217 Fed. 488; 221 Fed. 762. 

In Case No. 2981 : 

Gilbert Bettman, of Cincinnati, Ohio, for petitioner. 

P. A. Johnston and Keifer & Keifer, ail of Springfield, Ohio, for 
respondents. 

In Case No. 2988: 

Sidney G. Stricker, of Cincinnati, Ohio, and Selden Bacon, of New 
York City, for petitioners. 

Keifer & Keifer and F. A. Johnston, ail of Springfield, Ohio, for 
respondent. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. On June 17, 1914, involuntary pro- 
ceedings in bankruptcy were begun against the Kinnane Company, a 
merchandising corporation at Springfield, Ohio, and on the same day 
a pétition for the appointment of a receiver was filed. On or about 
July 6th following the alleged bankrupt made an oflfer of composition 
under section 12 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 549 [Comp. St. 1916, § 9596]), which was referred to the référée 
for proceedings thereunder and report thereon. Pending this référence 
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a new offer of composition was made of 40 per cent, in cash, 5 per cent, 
in two equal payments at 30 and 60 days, plus a third mortgage on 
real estate of the corporation, giving privilèges of rédemption at $25,- 
000 and $27,500, respectively, within certain periods stated. The first 
of the prior mortgages was for $65,000, plus some interest ; the second 
being a proposed mortgage for $46,000 securing two Springfield banks, 
first, for the cash dividend payable to them, and, second, the cash re- 
quired for paying other creditors. The banks also were to hâve other 
préférences in the way of pledge of the corporate stock and indorse- 
ments of two of the corporation's représentatives. Certain creditors 
opposed the acceptance of the offer; a large majority, however, fa- 
vored it, and the référée recommended its approval. The District 
Judge declined to confirm the composition, because of failure to give 
jurisdictional notice of the amended oflfer (217 Fed. 488), but per- 
mitted its resubmission. An appraisement of the debtor's property was 
had, under direction of the court. Further extended hearing was had 
before the référée; a large majority in number and amount of cred- 
itors voted in f avor of accepting ; the référée reported the f acts ; the 
District Court refused to confirm the composition as unjust, in not 
maintaining "the equality which the Bankruptcy Act contemplâtes" 
(221 Fed. 763) ; and on January 13, 1915, adjudicated the corporation 
a bankrupt. 

The bankrupt then petitioned for the allowance of the claim of its 
counsel, amounting to several thousand dollars, for compensation and 
expenses in representing the bankrupt estate f rom the filing of the 
pétition for adjudication until the adjudication was made. This ap- 
plication was denied by the référée, and the latter's order affirmed 
by the District Judge. The pétition in No. 2981 is to revise that order. 

One of the creditors opposing the confirmation presented a pétition 
asking the allowance of several thousand dollars by way of compen- 
sation and expenses of counsel in resisting confirmation. This appli- 
cation likewise was denied by the référée, and bis order affirmed by 
the District Judge. The proceeding in No. 2988 is to review that order. 

[1,2] 1. Section 24b of the Bankruptcy Act (Comp. St. 1916, § 
9608) provides the applicable method of review.^ The trustée moves 
to dismiss both pétitions, as not taken within a reasonable time. The 
order of the District Court in No. 2981 was entered June 12, 1916 ; the 
proceeding was not docketed in this court until October 2, 1916, or 
nearly four months later. The order in No. 2988 was entered April 24, 
1917; the notice of filing pétition for review was given, and service 
accepted, on October 24, 1916, exactly six months after the order under 
review was made, and the next day after the finding of facts required 
by our rule 34(2) was signed, although the actual docketing occurred 
two days later. We treat the application as made within six months. 
The statute does not provide any limitation of time for bringing pro- 
ceedings under section 24b. The question thus is : What is, under the 
circumstances, a reasonable time therefor? In some jurisdictions an 

1 Davidson v. Trledman (C. C. A. 6) 140 Fed. 85S, 72 O. C. A. 553 ; Barnes v. 
Pampel (C. O. A. 6) 192 Fed. 525, 113 G O. A. 81 ; Klnkead v. Bacon (C. C. A. 
6) 230 Fed. 362, 364, 144 C. C. A. 504. 



772 242 FEDBEAL EBPOKTEB 

express limitation is provided by rule. This court has adopted no 
rule on the subject. The holdings of the différent circuits as to what 
is or is not reasonable time are not harmonious ; the periods recog- 
nized as reasonable ranging from ten days to six months. This ques- 
tion we hâve never definitely passed upon. The original record in 
No. 2988 was long, and the finding of facts in that case naturally took 
considérable time. The proceedings to revise hâve delayed no appeal. 
Under the circumstances we do not feel warranted in dismissing either 
proceeding. 

2. The bankrupt employed counsel (a firm of attorneys) to represent 
it shortly before the proceedings in bankruptcy were begun ; the péti- 
tion for adjudication having been filed on failure of an attempt to ob- 
tain from creditors an extension of time. Thèse counsel represented 
the bankrupt generally throughout the bankruptcy proceedings, includ- 
ing the préparation of the original and amended schedules and assist- 
ance in the other acts required of the bankrupt by law ; services in the 
composition proceedings throughout, including the negotiation and 
préparation of offers, arranging for financing the same, and hearings 
before the référée and judge; advice to and conférences with the 
officers of the corporation respecting "the management of the business 
and keeping the company's trade alive during the unexpected opposition 
to the company's offer of composition," and defending the estate 
against an attachment suit and proceedings to enforce mechanics' and 
other liens on the property of the estate. 

Counsel divide their services into three classes : (1) Those specifi- 
cally required of the bankrupt (as under section 7 [Comp. St. 1916, § 
9591]), for which compensation is specially provided by section 64b(3) 
Comp. St. 1916, § 9648; (2) services rendered the bankrupt in present- 
ing and urging the acceptance of offered compositions ; (3) the expense 
of preserving the estate under section 64b(l). 

[3] As to the first class of items: Counsel had been paid by bank- 
rupt itself $750 for services and $100 by way of expenses. The réf- 
érée held the payment "ample for that portion of their services ren- 
dered in assisting the bankrupt in performing the duties imposed upon 
it by the act." The District Judge held that the sum paid was ample 
rémunération "for the services rendered, which were separate and 
apart from those performed in endeavoring to effect a composition 
from the bankrupt's creditors." There was évidence to sustain this 
finding, at least so far as respects the first class of services claimed 
for; and on this review we are bound by such détermination.^ It is 
clear that we cannot review the judgment of the District Court as to 
the first class of items. 

[4] We think it also clear that the compensation claimed for services 
connected with the composition proceedings cannot be allowed. Serv- 
ices rendered in that respect hâve no relation to the duties of the bank- 
rupt enumerated in section 7 and provided for by section 64b(3). Com- 

2 In re Stewart (C. C. A. 6) 179 Fed. 222, 228, 102 G. C. A. 348 ; Duryea 
Power Co. v. Stembergh, 218 U. S. 299, 302, 3L Sup. Ct. 25, 54 L. Ed. 1047 ; 
In re Holdeu (O. C. A. 6) 203 Fed. 229, 233, 121 C. O. A. 435; Klnkead t. 
Bacon, supra, 230 Fed. at page 304, 144 G. G. A. 504. 
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position proceedings are no part of the administration of bankrupt es- 
tâtes ; on the other hand, their object is to defeat the proposed adjudi- 
cation by withdrawing the estate from the jurisdiction of the court. 
Upon confirmation the title to the estate revests in the bankrupt under 
section 70f of the act (Comp. St. 1916, § 9654). During their pendency 
the bankruptcy proceedings proper are in a sensé suspended. In re 
Fogarty (C. C. A. 7) 187 Fed. 773, 109 C. C. A. 621. We are unable 
to distinguish this case from the Fogarty Case, in that the bankrupt 
there was a natural person, while hère it is a corporation. 

[5] The question remains whether the services of counsel in ad- 
vising the bankrupt regarding its business during the period between 
the filing of the pétition and the adjudication of bankruptcy, inchiding 
légal services in opposing the attachaient and lien proceedings, are 
vifithin section 64b(l) of the act, as "the actual and necessary cost of 
preserving the estate subséquent to filing the pétition." The debtor 
resisted the application for receiver, receivership was not ordered, and 
the alleged bankrupt remained in complète control of its business until 
the adjudication, except that shortly before that time a custodian was 
appointed to make purchases necessary to keep the merchandise stock 
in salable condition, to countersign checks for payments and make 
weekly reports of purchases and sales. The statement of the District 
Judge before quoted may perhaps be construed as holding that the 
payments made by the bankrupt were sufficient to cover the class of 
services hère under considération ; but, as the bankrupt's counsel dis- 
pute that construction, we pref er not to rest our décision upon it. 

In Randolph v. Scruggs, 190 U. S. 533, 539, 23 Sup. Ct. 710, 47 h. 
Ed. 1165, it was held that services rendered by counsel to a voluntary 
assignée under a state statute might be allowed in subséquent bank- 
ruptcy proceedings, so far as they benefited the estate, and that, in- 
asmuch as the assignée would be allowed a lien on the property if he 
had paid the sum allowed, counsel might stand in his shoes and be 
preferred to that extent; and in Re Stewart, supra, we held that an 
assignée for the benefit of creditors who retained possession of prop- 
erty for some years after tlie fihng of pétition in bankruptcy against 
his assignor, and until final adjudication and the appointment of a 
trustée (no receiver having been appointed) might be treated in the set- 
tlement of his accounts as a quasi receiver, and allowed compensation 
for such services and disbursements as benefited the estate. Counsel 
seek to bring themselves within thèse décisions; but we think this 
contention carries the doctrine of those cases entirely too far. The 
bankrupt had not obtained possession and control of the estate through 
any trust or représentative relation ; it had personal ownership. True, 
it was charged with bankruptcy and insolvency, and, should the charge 
be sustained and the offer of composition be refused, this right of 
possession and management would be taken from it ; and meanwhile 
the court had the power to take the estate into its own custody. But this 
it did not do, and presumably because of the pendency of composition 
proceedings. The claimants rendered the services we are now con- 
sidering in the course of their gênerai employment as the personal at- 
torneys of the bankrupt. The service in question was incidental only 
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to their broad and gênerai employment to protect the bankrupt in its 
rétention and préservation of its estate, and such préservation di- 
rectly wrorked Personal benefit to the alleged bankrupt. 

To permit in such case recovery f rom the bankrupt estate for serv- 
ices rendered directly_ to the bankrupt, and primarily for its interest 
and without the previous authorization of the court, from the mère 
fact that as the resuit of adjudication of bankruptcy the estate receives 
a benefit through its préservation, is, in our opinion, opposed to the 
policy of the act. Such permission would give opportunity for serious 
abuse in encouraging an alleged bankrupt and its counsel to undertake 
service in its or their discrétion in the expectation (in case of adjudi- 
cation) of obtaining from the estate a compensation which expérience 
shows is apt to be more or less spéculative in amount. The déniai of 
such right need w^ork no injustice. Where unusual efforts are required 
to préserve an estate pending bankruptcy proceedings, receivership 
is usually called for; but, even where full receivership is not demand- 
ed, a court of bankruptcy may and should exercise a quasi receivership, 
to the extent at least of making provision in advance for necessary 
services intended, in case of bankruptcy adjudication, to be made a 
charge against the estate. Indeed, section 12a of the Bankruptcy Act, 
as amended June 25, 1910 (36 Stat. 839), the applicable portion of 
which is cited in the margin,' provides a method whereby the expenses 
of preserving and conducting the business of an estate pending action 
on the composition may become part of the expenses of administra- 
tion, in case composition is finally denied and adjudication made, and, 
impliedly at least, négatives the idea that such expenses may become 
part of the expenses of administering the estate where the défendant, 
without invoking the action of the court, in the prescribed manner, 
voluntarily and on its own sole motion continues the conduct of its 
business. In nothing we hâve said should we be understood as ques- 
tioning the entire good faith of counsel. We think tlie order of the 
District Court denying compensation should be afïirmed. 

3. The principal ground on which the claim for compensation and 
expenses of counsel in opposing the confirmation is rested is that the 
rejection of the composition resulted in substantial benefit to the bank- 
rupt estate, entitling those bringing about that resuit to reimbursement 
of expenses therein. as "the actual and necessary cost of preserving the 
estate" authorized by section 64b(l) of the Bankruptcy Act. Authori- 
ty to so reimburse is also claimea to be found in the gênerai equity 
powers of the court. The District Court found that the claim present- 
ed was exorbitant in amount, that a large part of the services and ex- 
penses charged for were wholly unnecessary, that it was at least doubt- 
ful whether the estate had been benefited by the defeating of the com- 
position, and that no authority existed for making the reimbursement 
asked. 

3 "In compositions before adjudication the bankrupt shall flie the required 
schedules, and thereupon the court shall call a meeting of credltors for the 
allowance of elalms, examinatlon of the bankrupt, and préservation and 
conduct of estâtes, at which meeting the judge or référée shall préside ; and 
action upon the pétition for ad.1udication shall be delayed untll It shall bfs 
determined whether such composition shall be conlirmed." 
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[6,7] The composition offer first reported was in reality a second 
offer, differing f rom the first only in that it included provision for the 
third mortgage mentioned. Creditors hâve already received dividends 
amounting to 45 per cent., which is exactly the amount of the first 
oflfer. After bankruptcy administration, there remains in the trustee's 
hands, above certain future disbursements, about $15,000, which, unless 
further reduced (as it does not appear it will be), would pay about 10 
per cent, more to unsecured creditors. It is not clear, however, that 
creditors would hâve received less if the second composition offer (the 
only one reported on and considered by the District Judge) had been ac- 
cepted. The fact that the second offer may hâve been the resuit of 
opposition to the first does not, we think, justify the adoption of the 
first offer as an inflexible basis of determining ultimate benefit to the 
estate, for petitioner and its associâtes equally opposed the second offer, 
and in fact the principal contest seems to hâve occurred after that offer. 
We think the ÊVistrict Court justified in denying the pétition to reim- 
burse on the ground that benefit to the estate from the rejection of the 
composition was not clear. But, however this may be, it seems plain 
that the expense of opposing the offer of composition is not an "actual 
and necessary cost of preserving the estate," within section 64b(l), 
and that to so hold would violate the purpose and spirit of the Bank- 
ruptcy Act, which carefully protects the estâtes of bankrupts against 
claims by creditors and counsel, except to the extent that spécifie provi- 
sion is made therefor in the act. This purpose is manifest throughout. 

It is only by a strained and artificial construction that a successful 
opposition to an offer of composition can be regarded as "preserving 
the estate." The bankrupt has an absolute right to make an offer. 
The question whether it shall be accepted is largely one of policy (per- 
haps partly of sentiment), as to which différent creditors may well 
entertain différent views, depending in part at least upon their relations 
to the alleged bankrupt and its business, past or prospective, as well 
as their individual and immédiate needs. Necessarily, there is, in the 
usual case, more or less uncertainty as to the ultimate financial benefit 
connected with the acceptance or rejection of any composition offer. 
Primarily the statute is intended to give to a majority of creditors in 
number and amount power to décide whether the composition shall be 
accepted. The provision requiring approval by the court seems de- 
signed for the protection, first, of the dissenting minority as against 
the favoring majority, and> second, of the controUing majority as 
against an imposition leading to their approval; but essentially and 
ultimately the acceptance is, so far as concerns creditors, one of policy. 
To allow creditors to recover from the estate for expenses incurred in 
the adoption of one line of policy as against another would, we think, 
seriously contravene the purpose of the act, and open the door to un- 
limited and unseemly effort and expenditure at the cost of the estate. 
In the Fogarty Case, supra, Judge Baker, in discussing composition 
proceedings, well said : 

"If a contest ensues, it is between the bankrupt (and hls backers) on tbe 
one side and the dissenting creditors on the other, over the question whether 
the estate shall remaln in court to be adminlstered or go baek to the bank- 
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rupt. In such a contest the dissenting ereditors must bear thelr end In pay- 
itig attomey's fées. Equitably, why should not the bankrupt and his backers 
pay thelrs?" 

While this language was obiter, because not involving reimburse- 
ment to those defeating a composition, we think it applicable to the in- 
stant case. In practice, if the situation is such as to justify contests o£ 
this nature, combinations between ereditors can usually aiïord a meas- 
urable degree of protection. 

[8] The nature of the objections made naturally justified the employ- 
ment of counsel for their présentation, and it is true that in the absence 
of a trustée ereditors alone could make the contest. But thèse facts 
do not alter the distinctive nature of the contest as one between two 
opposing factions of ereditors. nor bring the case within the statute 
invoked. Nor does it materially alter the case that some of the ob- 
jections made to the composition offer involved charges of misrepre- 
sentation and bad faith, or that they presented facts which, if establish- 
ed, would forbid discharge and thus defeat composition. The argu- 
ment of analogy to opposition to a discharge is, we think, sufficiently 
answered by what is said on that subject in the Fogarty Case. Nor do 
we think the court can, under its gênerai equity powers, grant the re- 
imbursement asked. The authorities invoked by petitioner do not sus- 
tain its contention. For example, Trustées v. Greenough, 105 U. S. 
527, 26 Iv. Ed. 1157, holds, so far as material hère, only that one gener- 
ally interested with others in a common fund who in good faith main- 
tains the necessarv litigation to save it from waste, and secure its 
proper application, is entitled in equity to the reimbursement of his 
costs, as between solicitor and client, either out of the fund itself or 
by proportionate contributions from those who receive the benefit of 
the litigation. The holdings in Randolph v. Scruggs and In re Stewart 
hâve already been referred to in an earlier paragraph of this opinion. 
In the Roadarmour Case, 177 Fed. 379, 381, 100 C. C. A. 611, we dis- 
claimed an intention tb hold a lack of authority in the bankruptcy 
court, under its gênerai equity powers, to allow compensation to at- 
tomeys employed by ereditors, under proper safeguards, to défend 
against the allowance of claims where the trustée refuses to make the 
défense. None of thèse cases in our opinion sustains the right of ered- 
itors to recover fromi the estate the expenses of a successful opposi- 
tion to an offer of composition. 

[9] The suggestion that the daim for reimbursement is sustainable 
as an attorney's fee "to the petitioning ereditors in involuntary cases" 
under section 64b(3) of the act is without merit. Petitioner and his as- 
sociâtes were not actually petitioning ereditors, either originally or by 
intervention; they did not become constructively such from the mère 
facts that during the pendency of the composition proceedings the pe- 
titioning ereditors (who were with the majority favoring the composi- 
tion) did not press their pétition for adjudication, and that those op- 
posing tlie composition urged that the case be brought to adjudication, 
and finally contributed to bringing about the hearing on the original 
pétition. Creditors who opposed the composition naturally favored ad- 
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judication; those favoring composition quite as naturally opposed ad- 
judication while composition proceedings were pending. 

The respective ord^rs under review in the two cases are afEirmed, 
with costs. 



DALTON V. HUMPHRETS et al. 

In re ROBERT HARRIS & BRO.'S ESTATE3. 

(Circuit Court of Appeals, Fourtli Circuit. May 1, 1917.) 

No. 1487. 

1. BANKP.UITOY <S=440 — Review — Appeal as Pkopeb Remedt. 

A member of a lirra, indebted to a bank in wliich the firm owned stock, 
died, and his son succeeded to liia interest. Tlie new firm became in- 
debted to tlie bank, and later became bankrupt. The trustée flled a péti- 
tion, stating his opinion that the rights of gênerai creditors to the bank 
stock were subordinate to the bank's statutory lien, and recommendinj; 
the court to so decree, and to direct a sale. Creditors of the old firm flletl 
an answer, and the matter was sent to a spécial master. About that 
tiœe, creditors of the old firm procured the appointment of a rcceiver 
for the old firm, who filed an answer and pétition of intervention, claim- 
Ing the stock as the property of the old firm, and thls answer and péti- 
tion woro also referred to the spécial master. The master sustalned the 
lien, and held that title to the stock was vested in the trustée, and his 
report was confirmed. Held that, while the issue arising upon the 
trustee's pétition and the creditors' answer did net directly, if at ail, in- 
volve the ownership of the stock, the issue raised by the answer and in- 
tervention of the recelver was a controversy arising in bankruptcy pro- 
ceedings, and reviewable by appeal. 

[Ed. Note. — For other cases, .see Bankruptcy, Cent. Dlg. $ 915.] 

2. Bankeuptct ®=3440 — Appeal — Scope of Review. 

While the issue as to the banU's lien, standing by itself, was a proceed- 
Ing in bankruptcy, reviewable only by pétition to revise, It was not 
separable from the issue as to ownership, and this issue carried vdth It 
and gave jurlsdiction to review on appeal the subordinate question re- 
specting the lien of the bank, 

[Ed. Note.— For other cases, see Bankraptcy, Cent. Dlg. § 915.] 

S. Banks and Banking <@=42 — Lien on Stock — Ownership of Stock. 

Where one member of a firm, indebted to a bank In which the firm 
owned stock, died, and his son succeeded to his interest, the bank was 
not eutitled to a lieu on the stock for the new flrm's indel)tedness to it, 
under a provision of its charter giving a Heu on stock for debts due by 
stockholders, in the absence of any transfer of the ownership of the 
stock to the new firm, on the theory that in bankruptcy a partnership Is 
a separate entity, continuing notwlthstanding the death of one or 
more of its members, as a partnership is treated as an entity only for 
certain purposes, the most important of whlch Is the distribution of assets. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §5 50 
56-60.] 

4. Partnership <®=3245(3) — Death of Partneb — Disposition of Assets. 

Upon the death of one member of a flrm, tltle to its assets vests in 
the surviving partner, with the rlght, acting in good faith, to make any 
valid disposition thereof, 

[Ed. Note.— For other cases, see Partnership, Cent Dlg. f 515.] 

£=3For other cases see same topic & KKY-NUMBGR In ail Key-Numbered Digests & Indexe* 
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5. Pajtnebship iS=»245(1) — Death op Pabtnee — Admitting Legatee to riEM. 

Where a partner bequeathed Us Interest In the flrm to hls son, the sur- 
vîTlng partner could recognlze the son's ownership of an undlvlded half 
of partr.ershlp property, and admit hlm to joint possession, wltliout the 
aid of an admlnlstrator. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dlg. § 514.] 

6. Paetneeship <s=»245(3) — Death of Paetnee — Disposition of Assets. 

In the absence of protest or adverse action by creditors of a finn 
dissolved by the death of one of Its members, the surviving partner 
could exercise hls rlght to dispose of Its assets by transferrlng them in 
considération of an agreement to pay its debts to a new firm, composed of 
himself and the deceased partner's legatee, who were already in posses- 
sion of the property. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dig. g 515.] 

7. Banks and Banking ®=»42 — Lien on Stock — Ownership of Stock. 

Where the surviving member of a partnershlp dissolved by the death ot 
the other member aeted wlth honest intent in transferring the flrm assets 
to a new flrm, composed of himself and the deceased partner's legatee, 
which assumed the debts of the old flrm, and creditors assented to the 
continuance of the business by the new flrm, the new firm became the 
owner of bank stock owned by the old flrm, and its Indebtedness to the 
Imnk was secured by the statutory Uen of the bank on its stock. 

[Ed. Note. — ror other cases, see Banks and Banking, Cent. Dig. §§ 50, 
5&-60.] 

8. Paetneeship <s=»183(3)— Application of Assets to Liabiuties — Eights 

OF Cbeditobs. 

Where, in such case, the creditors of the old firm allowed the new flrm 
to take up the business and carry It on for more than two years, and 
until bankruptcy, wlthout protest or objection, their nonaction raised a 
strong presumption that the new firm took over the assets and assumed 
the liabilities of the old flrm wlth the knowledge and consent of the 
old flrm's creditors. 

[Ed. Note.— For other cases, see Partnershlp, Cent Dig. §§ 324-327, 
348.] 

9. Paetneeship ®=>183(3) — Application of Assets to Liabilities — Bights 

OF Oeeditoes. 

Creditors of the old flrm, who by their nonaction assented to the new 
flrm taklng over the assets and assumlng the liabilities of the old firm, 
could not upset the arrangement and require the application of the 
former property of the old flrm to the pay ment of their debts. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dig. §§ 324r-327, 
348.] 

Appeal from the District Court of the United States for the Western 
District of North Carolina, at Greensboro, in Bankruptcy; James E. 
Boyd, Judge. 

Pétition by Ira R. Humphreys, trustée of the estate of Robert Har- 
ris & Bro., bankrupts, for the sale of certain stock claimed to be sub- 
ject to a lien in favor of the Citizens' Bank of Reidsville, N. C. From 
a decree confirming the report of a spécial master, W. R. Dalton, re- 
ceiver, appeals. Affirmed. 

Thomas C. Hoyle and R. C. Strudwick, both of Greensboro, N. C. 
(J. T. IVTorehead and W. P. Bynum, both of Greensboro, N. C., on the 
brief), f or appellant. 

®=»For other cases eee same topic & KBY-NUMBBR In ail Key-Numbered Dlgesta & Indexas 
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W. M. Hendren, of Winston- Salem, N. C, and Robert P. Levis, of 
New York City (H. R. Scott, of Reidsville, N. C, and Manly, Hendren 
& Womble, of Winston- Salem, N. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. For many years Robert Harris and his 
brother, H. C. Harris, were partners in the business of manufactur- 
ing tobacco at Reidsville, N. C, under the firm name of Robert Harris 
& Bro. As such partners they were the owners of 90 shares of the 
capital stock of the Citizens' Bank of Reidsville, of which 50 shares 
were acquired in June, 1885, and 40 shares in April, 1901. Prior to 
July, 1898, they became indebted to the Citizens' Bank in the sum of 
about $17,000, of which $11,000 was represented by their firm notes 
and $6,000 by notes signed jointly by them and another concern. The 
charter of the bank provides that it "shall hâve a lien on the stock for 
the debts due it by the stockholders, before and in préférence to other 
creditors," and the loans in question were made upon the faith of this 
provision. 

H. C. Harris died in April, 1911, leaving a will, drawn by himself, by 
which he gave his entire interest in the partnership, subject to a charge 
for his wife's support, to his son, W. C. Harris, who had for some time 
been connected with the business. The will was duly probated, but it 
named no executor, and no administrator with the will annexed was 
appointed. Without other légal proceedings of any sort, but acting on 
this testamentary bequest, and in évident accord with the désire of Rob- 
ert Harris and the family of his deceased brother, the son at once as- 
sumed to take the place of his father as a member of the firm, and 
thereupon the business went on as before, under the same firm name, 
and apparently without any public announcement of the change of per- 
sonnel, except by putting W. C. Harris, instead of H. C. Harris, on 
the letter heads of the company. For convenience the terms "old 
firm" and "new firm" will be used to designate the partnership before 
and after the change of membership. 

The notes above mentioned were renewed at intervais of three or 
four months during the lifetime of H. G. Harris, and they continued to 
be renewed in the same manner after his death ; the aggregate amount 
remaining at $17,000. The cashier of the bank testified, in September, 
1913, that "up to three years ago," when a new note was taken, the old 
note was marked "Cancelled" or "Paid," but since that time the old 
notes had always been marked "Renewed." When W. C. Harris came 
into the firm, the bank was assured, both by him and by Robert Harris, 
that the business would continue the same as before, and that the bank 
would hâve its lien on the 90 shares of stock, which were worth more 
than its loan; and so the loan was extended by successive renewals 
of the notes. Thus matters went on for upwards of two years, during 
which time a largre part of the indebtedness of the old firm to other 
creditors was paid off and fresh indebtedness incurred by the new 
firm. Then misfortune came, and in June, 1913, the.new firm, together 
with Robert Harris and W. C. Harris as individuals, was forced into 
bankruptcy. In due course the bank made proof of its debt and 
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claimed a lien upon the stock in question by virtue o£ the above-quoted 
provision oî its charter. 

On August 1, 1913, the trustée filed a pétition, reciting the indebt- 
edness to the bank and the stock ownership of the bankrupts, stating 
his opinion that the rights of gênerai creditors to this stock were sub- 
ordinate to the statutory lien of the bank, and recommending the court 
to so decree, and to direct a sale of the stock accordingly. An answer 
to this pétition was filed a little later by two creditors of the old firm, 
and thereupon the matter was sent to the référée in bankruptcy as 
spécial master. About this time certain creditors of the old firm took 
some action in a state court of North Carolina which resulted in the 
appointment by that court of a receiver of the partnership composed 
of Robert Harris and H. C. Harris, of which Robert lîarris was the 
surviving partner. This receiver came into the bankruptcy proceeding 
in January, 1914, with an answer to the pétition of the trustée, and in 
the folio wing month with a pétition of intervention, in which answer 
and pétition he set up, among other things, that the old firm was dis- 
solved by the death of H. C. Harris, that its affairs had not been wound 
up and settled, that its assets were insufficient to pay its creditors in 
fuU, that the trustée in bankruptcy had been put in possession of the 
property, including the manuf acturing plant and the 90 shares of bank 
stock, that this property belonged to him as receiver of the dissolved 
partnership, and that it should not be used to pay the debts of the bank- 
rupt firm of Robert Harris and W. C. Harris ; and he prayed the court 
to so adjudge and to direct the trustée to turn the property over to him 
as such receiver. 

So far as the record discloses the litigation under review is con- 
fined to the bank stock, and in volves (1) the right of the bank to a lien 
thereon as security for its debt, and (2) the title to the stock as be- 
tween the trustée and the receiver. The spécial master sustained the 
lien claimed by the bank, and also held that title to the stock was vested 
in the trustée, and his report was confirmed by the district court. The 
receiver appeals. 

A motion is hère made to dismiss the appeal, at least in part, on 
the ground that the decree below détermines two separate and distinct 
questions, namely, the lien of the bank and the title to the stock ; that 
the first of thèse questions, taking into account the way it was raised, 
js not a "controversy arising in bankruptcy proceedings," which can be 
reviewed by appeal, but raliier and strictly a "proceeding in bankrupt- 
cy," which is reviewable only by pétition to superintend and revise, to 
be filed within 10 days ; and that consequently this court is without ju- 
risdiction as to so much of the decree as adjudges the bank to hâve the 
lien it claims. And in this connection it is asserted that the question 
of title is of no conséquence, if the lien be sustained, since the value 
of the stock is less than the bank's debt. 

[1, 2] It appears to be the case, as the appellee says, that the is- 
sue first referred to the spécial master, arising upon the trustee's pétition 
for leave to sell subject to the bank's lien, which he conceded, and the 
answer of certain creditors denying such lien, did not involve directly, 
if at ail, the ownership of the stock. But that issue practically disap- 
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pearcd, or was merged in the larger issue raised by the answer and 
intervention of the receiver, which was also referred to the spécial 
master, as his report recites, and which thereupon became the real 
basis of the controversy. In the proceeding thus initiated the bank as- 
sumed the burden of establishing its Uen, and in efïect adopted the 
pétition of the trustée as its answer to the intervention of the receiver. 
Thus was presented the broader question of the receiver's title and 
right to possession of property in the hands of the trustée, and we are 
of opinion that this was a "controversy arising in bankruptcy pro- 
ceedings," and therefore reviewable by appeal. Hewit v. Beriin Ma.- 
chine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986 ; Security 
Warehouse Co. v. Hand, 143 Fed. 32, 74 C. C. A. 186. 

True, the decree below décides two questions, the disputed lien and 
the disputed title, and it might be conceded that the first of thèse, stand- 
ing by itself, would be a "proceeding in bankruptcy," which could be 
reviewed only by pétition to revise. But the two questions are not 
separable in the sensé that they are independent and unrelated. On the 
contrary, they are so united that the détermination of one virtually 
détermines the other. If the receiver's contention be sustained, the 
bank bas lost its lien, because in that case its debtor, the new firni, 
was not a stockholder; if the trustee's concession be sustained, the 
stock belonged to the new fii'm when bankruptcy occurred, and the 
lien of the bank attached by virtue of its charter provision. It thus 
appears, as we think, that the question of title is the dominant question, 
since it includes in efïect or draws with it the question of lien. It 
would be an anomalous situation if this court should hold that the de- 
cree under review, so far as it relates to the lien, must stand as final, 
because not brought hère by pétition to revise, and at the same time 
hold, so far as it relates to the title, that it must be reversed, and the 
stock awarded to the receiver, when such reversai would necessarily 
operate to deprive the bank of its lien. Since the character of the 
proceeding must be determined "by the nature of the claim set up 
against the trustée in Bankruptcy," as the Suprême Court said in Coder 
V. Arts, 213 U. S. 223, 236, 29 Sup. Ct. 436, 441 (53 L. Ed. 772, 16 
Ann. Cas. 1008), it seems clear to us that the receiver's claim of title 
and right of possession must be regarded as the controUing issue, 
which carries with it, and gives jurisdiction to review, the subordinate 
question respecting the lien of the bank. The motion to dismiss is 
denied. 

[3] On the merits the case is not without difficulty. Whilst the eq- 
uities are strongly with the appellee, the decree in its favor cannot be 
iipheld unless it finds support in approved and defensible rtdes of law. 
Uespite the learned argument of counsel for the bank, we are unable 
to accept his contention that, "under the bankruptcy law, a partnership 
is an entity separate and distinct from the individuals composing it, 
and consequently must continue as the same entity, notwithstanding 
death among the individuals, very much like a corporation." The 
doctrine of a separate partnership entity has been declared more or 
less positively in a number of cases, though with a refinement of rea- 
soning, as it seems to us, that the ordinary mind does not follow with 
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satisfaction. The Suprême Court, however, in Francis v. McNeal, 228 
U. S. 695, 33 Sup. Ct 701, 57 L. Ed. 1029, L. R. A. 1915E, 706, bas 
pointed out the unsubstantial nature of this doctrine, and held, more- 
over, that the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544) 
establishes no principles at variance with the common-law rules re- 
specting partnership relations. Referring to certain sections of the act, 
the opinion in that case says : 

"No doubt thèse clauses, taken together, recognlze the flrm as an entity for 
-certain purposes, the rctost Important of whlch after ail, Is the old rule as to 
the prior clalm of partnership debts on partnership assets and that of in- 
dlvidual debts upon the Individual estate. • * * But \ve see no reason for 
supposing that it was intended to erect a commercial deviee for expressing 
spécial relations into an absolute and unlversal formula — a guillotine for cut- 
ting off ail the conséquences admitted to attach to partnershlps elsewhero 
than in the bankruptcy courts." 

Thèse observations plainly réfute the contention hère considered. 
If, as Mr. Justice Holmes déclares, the most important purpose for 
which we can recognize a partnership entity is limited to the distribu- 
tion of assets, we may well conclude that its vitality does not survive 
the death of a member. It must, therefore, be held in this case that the 
old firm and new firm are not in law the same. 

[4-7] But this ruling does not détermine the title to the stock or 
the lien of the bank, and our views upon those questions remain to be 
stated. The situation is this : VVhen H. C. Harris died, the old firm 
was dissolved, and the title to its assets vested in Robert Harris, the 
surviving partner, with the right, acting in good faith, to make any valid 
disposition of the same. Fitzpatrick v. Flannagan, 106 U. S. 648, 657, 
1 Sup. Ct. 369, 27 L. Ed. 211. But W. C. Harris, as legatee of his father, 
owned an undivided half of the partnership property, and manifestly 
Robert Harris could recognize that ownership and admit his nephew 
to joint possession without the aid of an administrator. Nor does 
it seem to us doubtful, under the authority just cited, that the surviving 
partner of the old firm, in the absence of protest or adverse action by 
creditors, could exercise his right to dispose of its assets by transfer- 
ring the same, for the considération of agreeing to pay its debts, to a 
new firm composed of W. C. Harris and himself, who were already in 
possession of the property. Assuming that ail parties acted with hon- 
est intent, as appears to be conceded, and that the creditors assented 
to a continuance of the business by the new firm, the évident effect of 
the arrémgement was to make that firm the owner of the stock in ques- 
tion. It thereby became the actual stockholder, in place of the old 
firm, and its indebtedness to the bank was, therefore, secured by the 
lien imposed upon its stock by the terms of the bank's charter. 

[8, 9] It goes without saying that creditors of the old firm, at the 
time of H. C. Harris' death, had full right to require the business to 
be wound up and the partnership property applied to the payment of 
their debts. But they took no steps to that end. Without protest or 
objection they allowed the new firm to take up the business and carry 
it on for more than two years; there was no dissent until after the 
bankruptcy. In the circumstances, this long acquiescence, manifested 
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at least by nonaction, raises a strong presumptîon that the new firm 
succeeded the old firm, taking over its assets and assuming its liabili- 
ties, with the knowledge and consent of the former's creditors. In- 
deed, it is quite significant that the receiver does not allège, either in an- 
swer to the trustee's pétition or in his separate intervention, that 
any créditer of the old firm was unaware of the transfer or withheld 
his assent to what was done by the parties thereto. This being so, it 
appears plain to us that a few creditors of the old firm, whose debts 
remain unpaid, should not now be permitted to upset an arrangement 
to which they presumably consented and which at the time was un- 
doubtedly deemed best for ail concerned. Assuming the assent of cred- 
itors, as we are warranted in doing, the validity of the transaction, and 
its resulting transfer of title from the old firm to the new, are amply 
sustained by Fitzpatrick v. Flannagan, supra, and the earlier case of 
Case V. Beauregard, 99 U. S. 119, 25 L. Ed. 370, in which the rule of 
law is so clearly stated, and the principle upon which it rests so fully 
explained, as to leave no occasion for further comment. 

It may be added, however, that the bankruptcy court had the disputed 
stock in custody and complète jurisdiction of ail the interested parties. 
As a court of equity, in matters of this kind, it had the undoubted 
power to make such détermination of the controversy as justice ap- 
peared to require. We are convinced that its decree is right, and should 
not be disturbed. 

Affirmed. 



JONES V. BLAIR et al. 

In re BLAIE-FRAZIER OO.'S ESTAÏB. 

(Circuit Court of Appeals, Fourth Circuit June 1, 1917.) 

No. 1516. 

1. Bankruptct <S=»440 — Review — Appeal. 

A pétition by a trustée In bankruptcy, alleglng that the bankrupts and 
their agent had coUusively, kuowingly, and fraudulently concealed and 
withheld from the trustée certain of their assets, intending to hinder, 
delay, and defraud their creditors, and that the bankrupts failed and 
refused to tum over such assets when required to do so by référée, was 
dlsmissed. Bankr. Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 (Oomp. 
St. 1916, § 9608), déclares that the Suprême Court of the United States 
and the Circuit Court of Appeals shall hâve appellate jurisdiction of 
controversles arislng in bankruptcy proceedings, whlle section 24b déclares 
that the Circuit Courts of Appeals shall bave jurisdiction in equity to su- 
perintend and revise in matter of law tlie proceedings of the several 
inferlor courts of bankruptcy. Section 25a (Comp. St. 1916, § 9609) dé- 
clares that appeals as in equity cases may be taken In bankruptcy pro- 
ceedings to the Circuit Courts of Appeals trom. a judgment adjudging or 
refuslng to adjudge the défendant a bankrupt, from a judgment granting 
or denying a discharge, and from a judgment allowlng or rejecting a 
debt or clalm. of $500 or over. Held that, whlle the déniai of the péti- 
tion did not fall within any of the classes enumerated In section 25a. 
nevertheless the déniai of such pétition must be deemed a controversy 
arising in bankruptcy proceedings, as dlstingulshed from a proceeding 
In bankruptcy, and bence the déniai could be revlewed by appeal, whether 

@s>For otber cases see same topic & KBY-NUMBER In ail Key-Numbered DIgesta & Indexe» 
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the proceeding be consldered summary or plenary ; thls being particularly 
true, In view of the whoUy technlcal distinctions of the différent pro- 
ceedings for review. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915.] 

2. Bankbuptct <S=»136(2) — Pboceedings — Stimmaet Pbooeedinos. 

As bankrupts are required by statiite to embrace ail of thelr assets In 
their schedules, the bankruptcy court, upon pétition of any créditer, set- 
ting up a concealment of assets, must hear and détermine the matters in a 
summary proceedlng. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 235.] 

3. Bankrtjptct ®=440 — PBocEEMNas — Plenaky Suit. 

Bankr. Act, § 23 (Comp. St. 1916, § 9607), déclares that the United 
States Circuit Courts shall bave jurisdietion of ail controversies at law 
and in equity, as dlstinguished from proceedings in bankruptcy between 
trustées as such and adverse claimants, and that suits by a trustée shall 
only be brought In the courts where the bankrupt whose estate is being 
administered might hâve prosecuted them, had no proceedings In bank- 
ruptcy been Instltuted. A trustée in bankruptcy filed a pétition, alleglng 
that the bankrupts and their agents had collusively, knowlngly, and 
fraudulently concealed and withheld assets, with the intention of hinder- 
ing, delaying, and defrauding their credltors, and that the bankrupts had 
failed to produce such assets when ordered and required to do so by the 
référée. The bankrupts and their agents by joint ansvcer set forth in dé- 
tail ail of their alleged défenses, making every issue of fact necessary 
for the full assertion of their rights, and offered évidence in support 
thereof. Held, that the proceedlng, instead of being a summary one, 
Was plenary in its character, involving a controversy In equity under- 
the section. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 915.] 

4. Bankruptcy ®=>293(4) — Proceedings — Jukisdiction or Court. 

In such case, though the bankruptcy court could not détermine vphether 
aecounts due the bankrupts from their relatives had been fraudulently 
marked paid, so as to blnd the relatives, who were not parties, yet as the 
agents of the bankrupts appeared, and without objection answered those 
allégations of the pétition settlng up that the bankrupts and their agents 
collusively concealed property, the bankruptcy court acquired jurisdietion 
to render judgment agaiust the agents; such ansvrer being a consent to- 
the bankruptcy court's exercise of jurisdietion under Bankr. Act, § 23. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 411, 417.] 

Appeal from the District Court of the United States for the West- 
ern District of South Carolina, at Greenville, in Bankruptcy; Joseph 
T. Johnson, Judge. 

Pétition by Iredell Jones, Jr., trustée in bankruptcy of the estate of 
the Blair-Frazier Company, bankrupt, against Elizabeth M. Blair and 
others, bankrupts. From a decree for défendants, petitioner api>eals. 
Reversed. 

John D. Lee, of Columbia, S'. C, and Arthur L. Gaston, of Chester, 

5. C, for appellant. 

Glenn W. Ragsdale, James G. McCants, and Clarke W. McCants, 
ail of Winnsboro, S. C., for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The Blair-Frazier Company, a partnership 
composed of Mrs. Elizabeth M. Blair, Mrs. Lula E. Blair, and Mrs. 

iS=7For other cases see same topic & KBY-NUMBBR In ail Key-Numbered DigesU & Indexes- 
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Marion M. Frazîer, doing a mercantile business at Blair, S. C, was ad- 
judicated bankrupt on the 7th day of April, 1915, and Iredell Jones, Jr., 
was appointed trustée of the estate. The business of the firm was con- 
ducted by L. M. Blair, the husband of Mrs. Elizabeth M. Blair, and 
J. B. Frazier, St., the husband of Mrs. Marion M. Frazier ; the former 
exercising chief control. On March 9, 1916, a pétition was filed in the 
bankruptcy court, alleging that the bankrupts and their agents, Blair 
and Frazier, had coUusively, knowingly, and fraudulently concealed 
and withheld from the trustée certain assets of the bankrupt's estate — 

"with the Intention and purpose of defrauding the creditors of the said bank- 
rupts, and of hlnderlng, delaying, and defrauding their creditors, and hâve 
failed to produce the assets of the said banlcnipts when ordered and required 
to do so by the said référée herein, and bave failed and refnsed to turn over 
the said assets and property of the banlirupts, in the possession of the said 
bankrupts, or iinder the control of the said bankrupts and their agents, be- 
longing to the creditors." 

The relief asked was that the bankrupts and their agents be required 
to disclose and account for the personal assets of the bankrupt estate 
alleged to be concealed with the intent to hinder, delay, and defraud 
creditors and to produce and turn over such assets to the trustée. 

The bankrupts and their agents filed a joint answer or return, deny- 
xng the concealment and misappropriation, and alleging that ail of the 
property of the bankrupts had been turned over to the trustée. Evi- 
dence was takeft both before the référée and the court upon the issues 
made upon the pétition and the returns. The District Court dismissed 
the pétition, as to some of the charges, on the ground that the pétition 
and return before the court constituted merely a summary proceeding, 
as distinguished from a plenary suit ; that the questions involved could 
not be litigated in a summary proceeding, but required an independent 
suit against ail the parties interested; and as to other charges on the 
ground that the allégations were not sustained by the prooï. It will 
thus be seen that the District Court decided in its decree both questions 
of law and fact, not only between the trustée and the agents of the 
bankrupts, but between the trustée and the bankrupts themselves. 
From the decree an appeal was taken to this court, on the ground that 
the District Court was in error in its findings of fact and also in its 
conclusions of law. 

[ 1 ] The first point made hère is that the matter could not be brought 
to thi? court by appeal, but only by pétition to superintend and revise, 
\mder section 24b of the Bankruptcy Act. It is true that it does not 
f ail under any of the provisions of section 25a allowing an appeal. But 
we think it is clearly a "controversy arising in bankruptcy proceed- 
ings," as distinguished from a "proceeding in bankruptcy," and there- 
fore is properly hère by appeal under section 24a, rather than by péti- 
tion to superintend and revise under section 24b. The issues made in 
the pétition and return are (1) the title of the trustée to certain assets 
claimed by him to be in existence as part of the bankrupt estate, which 
the bankrupts claim should not hâve been embraced in their schedules, 
and which, they joined their agents in saying, were either not assets 
at ail, or were assets belonging to their agents ; and (2) an accounting 
by the bankrupts and their agents for the proceeds of cotton and other 
2*2 F.— 50 
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property disposed of. The questions are not solely between the bank- 
■ rupts or the trustée and their creditors, but between the trustée and the 
bankrupts, and also the bankrupts' agents. The case, therefore, falls 
distinctly under Hewit v. Berlin Machine Works, 194 U. S. 296, 24 
Sup. Ct. 690, 48 L. Ed. 986, and Dalton v. Humphreys, 242 Fed. 777, 

C. C. A. , decided by this court May 1, 191/^, holding that such 

a controversy may be brought hère by appeal. 

If there were any doubt upon this question of practice, it should be 
solved in favor of the appelants. The provisions of the bankruptcy 
statute providing for review by this court of questions which arise in 
the District Court in the administration of bankrupts' assets are so 
confusing that the most intelligent counsel are often puzzled and mis- 
led, and this court and doubtless other Courts of Appeals are often in 
a State of perplexity as to the proper proceeding. In this state of the 
law we think it our duty not to dismiss a proceeding looking to review 
of any proceeding in the District Court on the ground that the wrong 
method of seeking relief has been taken, unless it is so clear that the 
proceeding has been illegally brought that the court is required by the 
clear and imperative mandate of the statute to dismiss it. That there 
should be four distinct methods of bringing cases to this court, writs of 
error in law cases, appeals in equity cases, and pétitions to superin- 
tend and revise and appeals in bankruptcy cases, is most unfortunate. 
The distinctions are purely artificial and technical, hav^ng no relation 
to substantial justice. Thèse distinctions prescribed by statute require 
of the courts discussions concerning them which must seem to intelli- 
gent laymen more like sophistry than logic. Indeed, it is a reproach to 
the administration of justice that appellate courts should be required 
to dismiss causes brought up for review merely because counsel bave 
made a mistake as to purely formai matters. Rule and regularity in 
such matters are of course essential, but due observance of rules could 
always be enforced by the infliction of costs on the ofïending party. 
The difficulty of the bar and the bench in distinguishing and applying 
thèse methods we venture to think could be entirely removed, so that 
the appellate courts could in every case décide the merits of the con- 
troversy, if a simple method of appeal applicable to ail cases, légal and 
équitable, and ail issues arising in bankruptcy, were provided by rule 
of court under authority of statute, with the discrétion of the court to 
inflict the payment of costs for a material departure from the rule. 
Under the rigid and technical methods of review now prescribed by 
statute. Courts of Appeals cannot always escape dismissing causes with- 
out décision of the merits for failure to comply with the statutory 
method, however great the hardship may be to the parties seeking re- 
view of the action of the lower court. 

[2] The District Court was in error in holding that the petitioners 
could not hâve their claim against the bankrupts for concealment of 
assets adjudicated under their pétition without an independent proceed- 
ing, even if the proceeding had been summary. The bankrupts were 
required by the statute to embrace ail of their assets in their schedules. 
Upon the allégation that they had failed to comply with the law in this 
respect, the District Judge was bound, upon the pétition of any créditer 
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setting out concealment of assets, to hear and détermine the matter 
under such pétition in a summary proceeding. Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. 

[3] Looking at the substance of the matter, however, this was not a 
summary, but a plenary and independent, proceeding in the bankruptcy 
court, involving a controversy in equity under section 23, as distin- 
guished from proceedings in bankruptcy. The pétition of the trustée 
set out in détail allégations of the concealment and conversion of cer- 
tain assets by the bankrupts and their agents, acting in collusion with 
each other, the illégal and fraudulent cancellation of certain specified 
accounts due to the bankrupts, the illégal and fraudulent transfer of 
prcperty for the purpose of hindering, delaying, and defeating credi- 
tors, and illégal préférences to alleged creditors. It cannot be doubted 
that ail of thèse matters could be litigated under one bill in equity, and 
ail proper relief granted. The bankrupts and their agents in their joint 
answer set forth in détail ail of their alleged défenses, making every 
isssue of fact necessary for the full assertion of their rights. So far 
from questioning the power of the court to détermine ail of the ques- 
tions under the pétition, they asked that they be allowed to introduce 
testimony in vérification of their défenses. Ail substantial features and 
requirements of a plenary action were présent. The pleadings, there- 
fore, presented fully a case of vi^hich the bankruptcy court had juris- 
diction under section 23. It is said in Milner v. Meek, 95 U. S. 256, 24 
Iv. Ed. 444: 

"The pleading flled by the assignée was appropriate In form for a pétition 
in the bankruptcy suit, but It was equally good in substance as a bill In equity. 
It contained a complète statement of a cause of action cognizable In equity 
and a sufflcient prayer for relief. There was no formai prayer for a sub- 
pœna, but process was issued and served. AU the parties interested appeared, 
and presented their respective clalnïs by answers, or answers and cross-peti- 
tions wlth appropriate prayers for relief." 

See Remington on Bankruptcy (2d Ed.) page 1727 ; In re McMahon, 
147 Fed. 685, 77 C. C. A. 668; In re Steuer (D. C.) 104 Fed. 976; 
Stickney v. Wilt, 23 Wall. 150, 23 L. Ed. 50. 

[4] It is true that one of the allégations in the pétition was that the 
bankrupts and their agents, without valuable considération, f raudulent- 
ly credited and marked paid on their books the accounts due the bank- 
rupts by the agents individually and by their relatives. Of course, the 
court could not adjudge that thèse entries of payment vi^ere fraudulent, 
so as to bind the relatives, who vi^ere not parties to the pétition. Nor, 
under section 23, would the bankruptcy court hâve jurisdiction to 
award a money judgment against the agents individually on the ac- 
counts against them set out in the pétition, if it had not appeared that 
the agents, Blair and Frazier, had consented to the court taking juris- 
diction of the controversy as to thèse accounts. But Blair and Frazier 
did give the consent required by section 23, when they answered the 
pétition on this point without objection, and aiïirmatively asked to be 
allowed to offer proof that no fraud had been perpetrated by them in 
connection with the accounts. In re Connolly (D. C.) 100 Fed. 620; In 
re Emrich (D. C.) 101 Fed. 231 ; Remington on Bankruptcy (2d Ed.") § 
1698. 
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Tlie pétition and the answer containing this request and consent to 
hâve the matter decided constituted a sufficient basis for the bankrupt- 
cy court to try the issue as to whether the accounts on the books of 
the bankrupts against the agents had been in fact paid, and to render 
judgment against the agents individually in case it should find they 
vvere not paid. Our conclusion is that, inasmuch as the pétition and 
the return had ail the éléments of a bill in equity and answer thereto, 
ail of the questions made therein between the trustée and the bankrupts 
and their agents should hâve been decided by tho bankruptcy court and 
a decree entered accordingly. This follows inevitably when \ve look 
at the substance rather than the name by which the pleadings were 
called. 

The decree of the District Court is reversed, and the cause remanded 
for a rehearing of ail the issues made by the parties to the pétition and 
return, on the évidence already taken and any other évidence that may 
be offered by the parties. 

Reversed. 



TOUNGE V. UNITED STATES. * 
(Circuit Court of Appeals, Foiirtli Circuit. May 23, 1917.) 
No. 1501. 

1. Criminal Law ©=3064(5) — Proof of Venue — Sufficiency. 

As the statute (Act Jan. 22. 1901, c. 105, 31 Stat. 736) establlsliing tlie 
Northern district of West Virginia provides for the holding of regular 
terras at Parkersburg, where it was shown, on a trial for transporting a 
woman from one state to another for an immoral purpose, that she was 
induced to go from Parkersburg to a point in Ohio, there was a sufficient 
showing that the ofCense was eommitted within the territorial limlts of 
the court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. DIg. § 1281.] 

2. Cbiminal Law <S=>1036(S) — Review — Objections — Sufficiency of Evi- 

dence. 

Where, In a criminal case, the court chargea that if défendant Iriduced, 
persuaded, or entlced the proseeuting witness to go from Parkersburg, lu 
the State of West Virginia, to a point in Ohlo, he was gullty, and de- 
fendant made no objection on the ground that there was no évidence that 
Parkersburg was in West Virginia, it was too late to ralse this objection 
on appeal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2641.] 

3. Criminal Law iS=)279 — Plea in Abatement — ^Time for Pleadin0. 

Where défendant was Indicted in October, 1913, pleaded not gullty, 
and was found gullty and appealed to the Circuit Court of Appeals, 
which reversed the judgment, a plea in abatement thereafter filed at 
the May term, 1&16, at which tlme the offense would hâve been barred, if 
the plea had been sustalned, was properly strlcken, as flled too late. 

[Ed. Note. — For other cases, sec Criminal Law, Cent Dig. §§ 643, 644.J 

4. Grand Jury <S=>2i/à— Constitution of Jury — Plea in Abatement. 

That there was no colored person of Atrlcan descent on the grand .iury 
which found an indictmeiit was not ground for abatement, where it did 
not appear that colored jurors were excluded solely because of their race, 
or that the negro race was diserlminated against. 

[Ed. Note. — For other cases, .see Grand .lurj'. Cent. Dig. § 2.] 

ÊssFor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Inilexea 
•Rehearing rîeniod July 20, 1917. 
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8. OiMiNAL Law <©=3l21 — Change of Venue — Discrétion or Coukt. 

It was wlthin the sound discrétion of the trial court to détermine an 
application for a change oi venue. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 241.] 

6. JuRT ©=333(1) — Constitution of Juey — Colored Pensons. 

On the trial of a colored person, there was no error in refuslng to re- 
quire that at least one colored person be included in the Jury, where there 
was no showing that colored jurors wcre excluded by the court, or those 
acting under it. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 22«, 227.] 

7. Prostitution <S=53 — Indictment — Variance — Date of Offense. 

On a trial for transporting a woman from one atate to another, etc., 
for an immoral purpose, there wiis no fatal variance between an alléga- 
tion that the offense was coinmitted "on the day of September, 

1912," and proof that the transportatlon occurred in the latter part of 
August or the first part of September, and probably on the 4tli or 5th of 
September. 

[Ed. Note. — For other cases, see Prostitution, Cent. Dig. § 3.] 

8. Criminal Law <@=>1159(3)— Review — Questions of Fact. 

Where, in a criminal case, the évidence was confllcting, the prosecutlng 
witness testifying posltively as to defendant's guilt, and défendant con- 
tradicting her testlmony and ofEering évidence to establish an alibi, an 
appellate court would not interfère with the jury's détermination. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3076.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 
Eugène L,. Younge was convicted of an ofifense, and he brings error. 

Affirmed, 

C. M. Hanna, of Parkersburg, W. Va., and John R. Clifïord, of 
Martinsburg, W. Va. (Reese Blizzard, of Parkersburg, W. Va., on the 
brief), for plaintifï in error. 

Harry H. Byrer, Asst. U. S. Atty., of Philippi, W. Va. fStuart W. 
Walker, U. S. Atty., of Martinsburg, W. Va., on the brief), for the 
United States. 

Before PRITCHARD and KNAPP, Circuit Judges, and SMITH, 
District Judge. 

PRITCHARD. Circuit Judge. The plaintifï in error, hereinafter 
referred to as défendant, was indicted at the October term, 1913, of 
the District Court of the United States for the Northern district of 
West Virginia for a violation of the "White Slave Traffic Act" (Act 
June 25, 1910, c. 395, 36 Stat. 825 [Comp. St. 1916, §§ 8812-8819J). 
No demurrer to the form of indictment was filed. This case was hère 
at the May term, 1914, of this court, at which time the judgment of 
the lower court was reversed, upon the ground that the court below 
had refused to grant a continuance in order to afïord the défendant an 
opportunity to produce in his behalf certain witnesses whom he claimed 
had been with him at the "fishing camp" on the Little Kanawha river, 
and by whom he expected to prove that he had not left the fishing 
camp and thereby establish an alibi. 

The indictment charges the défendant in three several counts with 

^p=^For other cases see same topic & KBY-NUMBER in aU Key-Numberad DIgests & lodexes 
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having transported and caused to be transported, with having procured 
transportation and assisted in procuring transportation for, and with 
having induced, persuaded and enticed, and thereby having caused, one 
Mabel Roan, a colored girl over the âge of 18 years, to go and be trans- 
ported in interstate commerce from Parkersburg, in the Northern dis- 
trict of West Virginia, to Marietta, in the state of Ohio, for the pur- 
pose of prostitution, debauchery, and other immoral purpose, with the 
intent and purpose on the part of the défendant to induce, entice, and 
compel the said Mabel Roan to become a prostitute, and to give her- 
self up to debauchery, and otherwise to engage in immoral practice. 

The offense is charged to hâve been committed on the day of 

September, 1912. 

On the 25th day of May, 1916, the défendant tendered his plea in 
abatement, alleging therein that the grand jury which found the in- 
dictment had not been legally drawn ; that the court did not order a 
venire facias to issue as required by law, and that no venire facias was 
actually issued as the law requires, and that the illégal proceeding 
complained of tended to his in jury and préjudice in the respects therein 
alleged; that said plea was tendered at the first opportunity after the 
facts set out therein became known to the défendant ; that the défend- 
ant is a colored person, and no colored jurors were on the grand jury 
that found the indictment. Défendant in error, hereinafter referred to 
as plaintiff, objected to the filing of this plea, for the reasons that it 
was not sufficient in form, and was tendered too late, and the court re- 
fused to permit the same to be filed, to which the défendant excepted.' 

Thereupon the défendant moved for a change of venue, and support- 
ed his motion by certain affidavits, and the plaintiff resisted the same 
and filed certain counter affidavits. The court overruled the motion, 
and the défendant excepted. 

The défendant moved to quash the panel of petit jurors then in at- 
tendance at that term of court, for the reason that no spécial order of 
the court had been entered directing the summoning of the panel at 
that term. This motion was resisted by the plaintiff, and counsel, 
among other things, presented a gênerai order of the court directing 
the summoning of petit jurors for ail courts. This motion was also de- 
nied, and the défendant excepted. 

The défendant then moved the court to direct that at least one man 
of colored or African blood be included in the jury to try him, which 
motion was also overruled, and the défendant excepted thereto. The 
défendant then moved the court to quash the indictment, because there 
were no members of the African race upon the grand jury that found 
the indictment. The court refused to grant this motion, and the de- 
fendant excepted. 

Thereupon a jury was impaneled, a trial had, and the défendant con- 
victed for the second time. During the progress of the trial the de- 
fendant excepted to the ruling of the court in admitting certain 
testimony to which he objected, and in refusing to permit the défend- 
ant to testify in reply to certain questions, and saved his exceptions to 
the ruling of the court by bills of exception. A motion to set aside the 
verdict of the jury, and grant a new trial, for reasons set out, was 
made by the défendant, which motion was overruled, to which action 
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of the court the défendant excepted, and thereupoti the défendant was 
sentenced. The case cornes hère on writ of errer. 

[1, 2] It is contended by counsel for défendant that-the government 
failed to show that Parkersburg is located in the Northern district of 
West Virginia, and that therefore the court was without jurisdiction. 
While no one testified directly that Parkersburg is situated in the dis- 
trict in which it is alleged that the offense was committed, nevertheless 
we think that the évidence bearing on this point was sufficient to es- 
tablish the fact that the offense was committed within the jurisdiction 
of the court below. It should be borne in mind that the act of Con- 
gress (Act Jan. 22, 1901, c. 105, 31 Stat. 736) estabhshing the Northern 
district of West Virginia provides that regular terms of the United 
States District Court be held at Parkersburg, and it being shown that 
this was the point from which Mabel Roan was induced to go to Mari- 
etta, in the state of Ohio, this alone, we think, was sufficient to show 
that the offense had been committed within the territorial limits of the 
court. In addition to this, the court below in its charge, stating what 
was necessary to constitute an offense, said : 

"Therefore I charge you that if you believe from the évidence in this case 
that this défendant induced, or persuaded, or enticed the girl, Mabel Roan, to 
go from Parkersburg, in the state of West Virginia, to Marietta, in the state 
of Ohio, by means of the Baltimore & Ohio Railroad and the traction llne 
«perating between Parliersburg and Marietta • • • that he is gullty 
under the statute." 

Hère was a positive, unequivocal statement by the court to the effect 
that Parkersburg was located in the state of West Virginia, and if 
the statement had been incorrect the défendant then and there, before 
the jury had retired from the box, had the right to object to the same 
upon the ground that no évidence had been introduced to support such 
statement. However, counsel remained mute and made no objection 
whatever, and under thèse circumstances we think that it is now too 
late to undertake to raise this question. It would, indeed, be an ab- 
surdity, in a case where it was shown that an offense had been commit- 
ted at a point within a district at which regular terms of the court were 
held annually, to hold that the proof was not sufficient to establish the 
fact that the offense had been committed within the jurisdiction of the 
court. 

"The venue may be proved by circumstantial évidence, and proof beyond a 
reasonable doubt is not required." Underhlirs Crimlnal Evidence, § 36, p. 45. 

Also in the same work (section 45, p. 45) it is stated : 

"The trial court will take judlcial notice of gênerai geographlcal facts, and 
therefore will take judicial notice of the fact as to the location of a city." 

[3] It is also urged that the court erred in striking out the plea 
in abatement tendered by the défendant. The court below held that 
this plea was tendered too late. The indictment in this case was f ound 
at the October term, 1913. The défendant was first tried thereon at 
the November term, 1913, at which time he entered a plea of not 
guilty. The jury returned a verdict of guilty, and the case was 
brought hère by writ of error, as we hâve stated, and the judgment of 
the court below was reversed. No plea in abatement was filed or ten- 
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dered until the May term, 1916, at which time nearly tliree years 
had elapsed, and also at a time after the offense would hâve been bar- 
red, if the plea had been sustained. The action of the court belovv 
in refusing to consider the plea, under the circumstances, was enii- 
nently proper. Agnew v. United States, 165 U. S. 36, 17 Sup. Ct. 235, 
41 L. Ed. 624; Hyde and Schneider v. United States, 225 U. S. 347, 
32 Sup. Ct. 793, 56 I.. Ed. 1114, Ann. Cas. 1914A, 614; Carter v. 
Texas, 177 U. S. 442, 20 Sup. Ct. 687, 44 L. Ed. 839; United States 
V. Gale, 109 U. S. 65, 3 Sup. Ct. 1, 27 L. Ed. 857. 

[4] Even if the plea had been tendered in due time, we think the 
grounds upon which it was based were insufficient. It simply stated 
that "there was no colored person of African descent on the grand 
jury which found said indictment." This allégation fails to state that 
colored jurors were excluded solely because of their race. In other 
words, it was not shown that the negro race had been discriminated 
against. In other words, it was not alleged in the plea that in the 
préparation of the jury list for the term at which the défendant was 
indicted the negro race had been discriminated against, nor was it 
shown by the plea or the évidence proffered that the name of any color- 
ed man who was otherwise qualified had been stricken from the grand 
jury Hst on account of his race. The following statement is to be found 
in the Encyclopedia of United State Suprême Court Reports, volume 
3, pages 831 and 832: 

"No person charged with a crime Involving life, liberty, or property Is 
entltled, by vlrtue of the Constitution of the United States, to hâve hls race 
represented upon the grand jury that may Indict him, or upon the petit ]ury 
that may try hlm. So far as the Ck)nstitution of the United States is concem- 
ed, service upon grand and petit juries In the courts of the several States 
may be restricted to citizens of the United States. But whlle a colored citizen, 
party to a trial involving his llfe, llberty, or property, cannot clalm, as a 
matter of right, that his race shall bave représentation on the grand or petit 
jury, and whlle a mixed jury, in a particular case, Is not, within the meaning 
of the Constitution, neeessary to the equal protection of the laws, it is a right 
to which he is entltled that, in the organizing of the grand jury and In the 
sélection of jurors to pass upon his llfe, llberty, or property, there shall be no 
exclusion of his race, and no discrimination against them, because of their 
color." 

[5] It is also insisted that the court below erred in refusing to grant 
a change of venue. It was within the sound discrétion of the court to 
détermine this question. The aflfidavits in support of this motion, as 
well as the affidavits filed in opposition thereto, were considered by the 
court in disposing of the same. We find nothing in the record to i;how 
that there was an abuse of discrétion in this instance, nor do we find 
that the refusai of the court to grant this motion prejudiced the rights 
of the défendant. Therefore we think this contention is without 
merit. 

[6] It is further insisted that the court erred in refusing to re- 
quire the attendance of a member of the colored race to serve on the 
jury at the trial of the défendant. We think that what we hâve said 
in regard to the plea in abatement disposes of this point. However, 
it may not be amiss to quote from the case of Virginia v. Rives, 100 
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U. s. 313, 25 L. Ed. 667, the seventh syllabus of which is in the follow- 
ing language : 

"The défendant moved in the state court that the venire be so modlfled that 
-one-third or sonie portion of the jury should be composed of his own race. 
The déniai of that motion was not a déniai of a right secured to hlm by any 
law provlding for the equal civil rights of citizens of the United States, or by 
any statute, or by the Fourteenth Amendment. A mixed jury in a particular 
case is not essential to the equal protection of the laws. It is a right to which 
any colored man is entitled that, in the sélection of jurors to pass upon his 
llfe, liberty, or property, there shall be no exclusion of his race, and no dis- 
crimination against them, because of his color. But that is a différent thing 
from that which was claimed, as of right, and denied in the state court, viz., 
a right to bave the jury composed in part of colored men." 

Counsel for défendant, before the trial commenced, asked the court 
below to certify that no colored man was a member of the grand jury 
that found the indictment, that the colored man was being discrimi- 
nated against, and he further asked the court to certify that there had 
been no colored man on the grand jury in the Northern district of 
West Virginia within ten years prier to that date. In response to thèse 
requests the court said: 

"Court: I will not certify anything of the klnd, because I happen to know 
that that Is not true. There hâve been colored men drawn. I don't lînow 
whether they bave served or not, but I Unow I hâve seen them in my court. 
"Mr. Blizzard: Will you, then, allow us to show that we offer to prove itV 
"Court: No; I will not. I will certify that I overruled this motion, and I 
will further allow you to prove that there was no colored man on the jury 
that found this indictment and that there Is no colored man summoned hère at 
this term ; but that is as far as I can go." 

As we hâve stated, there is nothing in the record to show that col- 
ored jurors were excluded by the court or those acting under it. Un- 
der thèse circumstances, we do not think the assignment of errer as to 
this point has any merit. 

[7] It is further insisted that there was a fatal variance, in that it 
is alleged in the indictment that the offense was committed en the 

day of September, 1912, and that the proof shows that the 

transportation occurred the latter part of August or the first of Sep- 
tember, 1912, the date not being positively established, although the 
proof tends to show that it occurred between the 4th and 5th of Sep- 
tember. In the case of Ledbetter v. United States, 170 U. S. 606, 
18 Sup. Ct. 774, 42 L. Ed. 1162, the Suprême Court said: 

"Good pleading undoubtedly requires an allégation that tbe offense was 
committed ou a particular day, month, and year ; but it does not necessarlly 
follow that the omission to state a particular day is fatal upon a motion in 
arrest of judgment. Neither is it necessary to prove that the oftense was 
committed upon the day alleged, unless a particular day be made materia; 
by the statute creating the offense. Ordinarily, proof of any day before the 
finding of the indictment, and within the statute of limitations, will be 
sufficient." 

'fhe case of Matthews v. United States, 161 U. S. 500, 16 Sup. Ct. 
640, 40 L. Ed. 786, is also very much in point. 

[8] Counsel for plaintiff made a .strong appeal to this court on the 
ground that the évidence was not sufficient to satisfy the jury beyond a 
reasonable doubt as to the defendant's guilt. This is a matter which 
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could only hâve been considered by the court below on a motion to 
set the verdict aside. The witness, Mabel Roan, testified positively 
as to the guilt of the défendant. This évidence was contradicted by 
the défendant, and there was also évidence offered by the défend- 
ant tending to establish an alibi ; but even on this point there was a 
conflict. There being a conflict, and the jury having determined the 
matter, this court will not interfère. 

We hâve carefully considered the assignments of error which re- 
late to the testimony that was excluded by the court below, but find 
no error in the action of the court as respects the same. 

For the reasons stated, we are of opinion that the judgment of the 
court below should be affirmed. 



STULTZ et al. v. CX)USINS. 

(Circuit C!ourt of Appeals, Slxth Circuit. June 5, 1917.) 

No. 2961. 

1. Courts <g=»323 — Fedebal Coukts — Oitizknship of Paeties — Evidence. 

In an action by a citizen of North Carollna, brought In November, 1914, 
against défendants, sued as citlzens of Tennessee, the testimony of one of 
tbe défendants that In July, 1914, he and his famlly moved to the District 
of Columbla, that he went there Indeflnltely, and did not hâve any certain 
length of time to stay, and that he had never slnce Uved In Tennessee, dld 
not sustain the burden of establishlng a change of domicile, and a consé- 
quent loss of hls cltlzenship in Tennessee. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 885, 886.] 

2. CouBTS <S=>319 — Fedebal Courts — Citizenship of Parties — Change 

Pending Suit. 

The jurlsdictlon of a fédéral court, once acquired on the ground of 
cltlzenship, continues, regardless of any change In cltlzenship. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 864.] 

3. DiSMISaAI. AND NONSUIT <g=»26 — DiSMISSAL AS TO OnE JOINT ToET-FeASOB. 

As an injured party may sue one or more or ail joint tort-feasors, he 
may dismIss as to any détendant, and an action for Ubel was properly 
dismissed as to a défendant of whom the court did not hâve jurlsdictlon. 

[Ed. Note. — For other cases, see Dismissal and Nonsult, Cent. Dlg. JJ 
46, 48-59.] 

4. Appeai, and Eeboe <g=>272(2) — Necessity of Exceptions — Denial of Di- 

BKCTED VBBDICT. 

The refusai of a request to Instruct for the défendant on certain couuts 
could not be reviewed, where no exception was taken to such refusai at 
the time, or at the trial in open court. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 680.] 

5. Evidence <SS=>380 — Pictuees— Crayon Poetbait. 

On the question of whether plalntiff was a whlte or a colored person, a 
crayon portrait of hls great-uncle, identified as a true picture of the uncle, 
was admissible ; the faet that It was a crayon représentation, and not a 
photograph, golng only to Its weight. 

[Ed. Note. — Fôr other cases, see Evidence, Cent. Dig. § 1657.] 

6. LiBEi, AND Siandeb <S=19 — Constbuction of Language Used. 

A letter written to the master mechanlc of a railroad by membeis of a 
railroad brotherhood, statlng that évidence had come into thelr possession 



5=»For other cases see same toplc & KEY-NOMBER In aU Key-Numbered Digests & Indexes 
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that plalntiff was not a fuU-blooded whlte, that he had been expelled for 
falsely answering questions, and that if the master meclianlc deslred 
further évidence "of the above being one-fourth negro" it would be fur- 
nished, amounted to a clear charge that plaintiff was of one-fourth negrt» 
blood. 
[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 98, 99.] 

7. Libel and Slander <S=6(1) — Chabginq Whitb Pekson with Being Ne- 

gro. 

Whatever the rule as to spoken words, the publication of a wrlting con- 
taining a false statement that a white man Is <rf one-fourth negro blood is 
libelous per se, at least in a community in which marked sodal différences 
between the races are established by law or custom. 

[Ed. Note.— For other cases, see Libel and Slander, Cent. Dig. §§ 6, 8%, 
10, 15.] 

8. Appeal and Eebob ®=5l033(5) — Evidence <S=»5(2) — Judicial Notice — Er- 

BOBS Favorable to Appellant. 

On the trial of an action for falsely charglng that plaintiff was of one- 
fourth negro blood, any error in leavlng it to the Jury to détermine as a 
fact whether or not the relation of the two races In eastem Tennessee 
was such that a negro dld not hâve the same esteem. of hls whlte nelghbors 
as a whlte man, or that his race connections, if known, would hurt and 
lessen hls standing in the community generally as a matter of social inter- 
course, and deprive him of the standing which he would otherwise hâve 
as a white man, was favorable to défendant, as the trial judge might hâve 
taken judlcial notice of the racial situation in eastem Tennessee, and In- 
structed that the charge was libelous per se. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4056 ; 
Evidence, Cent. Dig. § 4; Trial, Cent Dig. § 587.] 

9. Libel and Slander ®=>44(1) — Privilège — Dischaeqe of Duty. 

Défendants were members of a railroad brotherhood, and employed as 
flremen on a railroad which confined its preferred runs and promotions to 
white men, and gave such runs and promotions on the basls of senlority. 
Plaintiff was senior to most of the défendants. Défendants caused a 
letter to be written toi the master mechanic of the railroad, statlng that 
plaintiff was one-fourth negro, and asking that his run be vacated on 
the ground that he was a nonpromotable man. Beld., that the communica- 
tion was in no sensé privileged, as défendants owed no duty, contractual, 
customary, or moral, to notlfy the railroad that a flreman holding a 
promotlonal job had negro blood, but gave such information gratuitously 
and voluntarily, and in thelr own interest. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 133, 
134.] 

10. Libel and Slander <s=356(2) — Défenses — Belief as to Tkuth. 

Défendants' honest, but erroneous, belief in the truth of their written 
statement that plaintiff had negro blood was no défense to an action for 
libel. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 153.] 

11. Appeal and Eebob <@=1004(1) — Review — Excessiveness of Verdict. 

An alleged excess In the verdict is a matter to be dealt with by the 
trial court, and not on writ of error by a fédéral appellate tribunal. 
[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3944.] 

In Error to the District Court of the United States for the Northeast- 
ern Division of the Eastern District of Tennessee; Edward T. San- 
ford, Judge. 

Action by Isaac S. Cousins against B. Peter Stultz and others. Judg- 
ment for plaintiff, and défendants bring error. Affirmed. 

CE=For othPr cases see some topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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H. H. Shelton, of Winston- Salem, N. C, for plaintiffs in error. 
James B. Cox and W. W. Belew, both of Johnson City, Tenu., for 
défendant in error. 

Before WARRINGTO'N, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. Action of libel by défendant in error against 
the 35 plaintififs in error and Slagle, who was subsequently dismissed 
from the case, resulted in a verdict and judgment thereon for $3,400. 

The parties were ail members of the Erwin, Tenn., local of the 
Brotherhood of Locomotive Firemen and Enginemen and were employ- 
ed as firemen on the Carolina, Clinchfield & Ohio Railway, which had 
its operating headquarters there. By customi, the preferred runs and 
promotion to eneinemen were confined to white men, and, subject to 
examination, were eiven on the basis of seniority. Cousins was senior 
to 32 of the 36 défendants. As only white men were admitted to the 
brotherhood, applicants for membership were required to answer the 
question of race. Cousins had stated that he was a white man. After 
an investigation of rumors that he was a mulatto, he was expelled from 
the local on the charge of having falsely answered questions. There- 
upon the following letter, which constituted the alleged libel, was writ- 
ten and sent on behalf and at the request of ail of the défendants to Ûie 
master mechanic of the railway : 

Brotherhood of Locomotive Firemen and Enginemen, 

Clinchfield Lodge No. 763. 

December 30, 1913. 
Mr. H. F. Staley, M. M., Erwin, Tenn. — Dear Sir: Some time ago évidence 
came into our possession of Isaac Cousins not belng full-blooded vyhite, and 
by a unanimous vote of the members of the B. of L. F. & E. he, Isaac Cousins, 
was expelled from the Brotherhood on account of falsely answering questions. 
By request of the Brotherhood I, as chairman, ask that the run he holds be 
vacated on the grounds that he is a nonpromotable man. If you désire any 
further évidence of the above being one-quarter uegro, please notify us at 
once, and we will furnish you with sanie. 

Yours respectfuUy, W. L. Spratt, Chairman. 

This letter resulted in Cousins' loss of the preferred run and his 
transfer to a nonpreferred run. 

In the caption of the déclaration Cousins was alleged to be a citizen 
of North Carolina and tlie défendants citizens of Tennessee. The déc- 
laration was in three counts: The first, which the jury was in sub- 
stance instructed to disregard, was based upon the theory that the letter 
charged a crime in plaintiff's having married and lived with a white 
woman in Tennessee, contrary to the Tennessee statute. The third 
count was based upon the theory of malicious interférence with plain- 
tiff's contract of employment. The second, upon which the trial clearly 
appears to hâve proceeded, alleged the libel in gênerai terms, and also 
specified the loss of the preferred run as spécial damages. We proceed 
to a considération of the alleged errors. 

[1,2] 1. Diversity of citizenship was properly averred; no issue 
was tendered thereon, and no inquiry instituted by the court. Défend- 
ant Martin, a citizen and résident of Tennessee prior to July, 1914, 
testified, however, that at that time he and his family moved to the Dis- 
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trict of Columbia ; that he "went there indefinitely ; I didn't hâve any 
certain length of time to stay" ; that he never lived in Tennessee since 
then ; and that he had moved to North Carolina after the action had 
been begun. This indefinite résidence in the District of Colvimbia in 
November, 1914, when the action was brought, falls tar short of sus- 
taining the burden placed on défendant (Chase v. Wetzlar, 225 U. S. 
79, 86, 32 Slip. Ct. 659, 56 L. Ed. 990) of establishing change of domi- 
cile, and a conséquent loss of citizenship in Tennessee. There is no 
évidence that the change of résidence was anything but temporary, and 
without an intention either to give up the old or to remain in the nevv 
home. As the jurisdiction of the court, once acquired, continues, re- 
gardless of any change in citizenship (Clarlce v. Mathewson, 12 Pet. 
164, 9 L. Ed. 1041") the subséquent removal to North Carolina is im- 
material. 

[3] 2. As an injured party may sue one or more or ail joint tort-feas- 
ors, so, too, he may dismiss as to any défendant ; and, as the court was 
without jurisdiction of Slagle, bis dismissal before submission of the 
cause to the jury was entirely proper. 

[4] 3. Whether a single request to instruct for the défendant on 
the second and third counts may be deemed équivalent to separate re- 
quests for such a charge on each of thèse counts, so as to require the 
reversai of a judgment on a gênerai verdict, under the authority of 
Wilmington Mining Co. v._ Fulton, 205 U. S. 77, 27 Sup. Ct. 412, 51 
L. Ed. 708, because the third count was unsupported by the évidence, 
need not be determined, inasmuch as the record fails to disclose that 
an exception was taken to the refusai of the court to grant this request, 
either at the time (Johnson v. Garber, 73 Fed. 523, 19 C. C. A. 556; 
Phelps V. Mayer, 15 How. 160, 14 L. Ed. 643 ; Miller & Lux, Inc., v. 
Petrocelli, 236 Fed. 846, 852, 150 C. C. A. 108; and cases cited), or at 
the trial in open court (Gandia v. Pettingill, 222 U. S. 452, 459, 32 Sup. 
Ct. 127, 56 L. Ed. 267). Furthermore, it is apparent that both sides 
tried the case as alleged in the second count. 

4. The évidence, while conflicting, so abundantly justified the sub- 
mission of the issues made in this count to the jury, that it is unneces- 
sary to review it hère. 

[5] 5. The admission in évidence of a crayon portrait of plaintiff's 
great-uncle and bis white wife, made before the controversy arase and 
testified to by the plaintiff, who knew him, to be a true picture of the 
imcle, was entirely proper. That it was a crayon représentation, and 
not a photograph, went only to its weight, not to its admissibility, as 
tending to show that the great-uncle was a white man. 1 Wigmore, 
Evidence, § 792 (3). 

[6-8] 6. The letter was a clear allégation that plaintiff was of onc- 
quarter negro blood. Whatever be the rule as to spoken words (see 36 
L. R. A. [N. S.] 947, note), the authorities establish that the pubhca- 
tion of a writing containing such a statement in respect to a white man 
is libelous per se, at least in a community in which marked social dif- 
férences between the races are estabHshed by law or custom. A.xton 
Fisher Tobacco Co. v. Evening Post, 169 Ky. 64, 76, 183 S. W. 269, 
L. R. A.. 1916E, 667; Spencer v. I-X3oney, 116 Va. 767, 82 S. E. 745; 
Flood V. News & Courier Co., 71 S. C. 112, 50 S. E. 637, 4 Ann. Cas. 
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685, and cases cited. The refusai to instruct for the défendants on the 
theory that the charge was Hbelous per se was therefore clearly proper. 
While the trial judge might hâve taken judicial notice of the racial situ- 
ation in eastern Tennessee, and based thereon might hâve instructed 
the jury that the charge was libelous per se, he gave the défendants an 
opportunity to persuade the jury that the statement made in that par- 
ticular section of Tennessee might not be libelous per se ; he left it to 
the jury to détermine as a fact whether or not the relation of the two 
races in eastern'Tennessee was such that the negro does not hâve the 
same esteem of his white neighbors as a white man, or that his race 
connection, if known. hurts and lessens his standing in the community 
generally as a matter of social intercourse, and deprives him of the 
standing which he would otherwise hâve as a white man. Obviously, 
no complaint can be made by défendants of a charge which erred, if at 
ail, in their favor. 

[9, 10] 7. Défendants further contend that the court erred in not 
charging that the communication was conditionally privileged and in 
refusing, therefore, to submit to the jury the issue of actual malice. 
The défendants, however, owed no duty, contractual, customary, or 
moral, to notify the railroad that a fireman holding a promotional job 
had negro blood; this information was not sought; the giving of it 
was purely gratuitous and voluntary ; it was done solely in the interest 
of ail but four of the défendants, who were likely to benefit by the ex- 
pected change in his position. Under thèse circumstances, the com- 
munication was in no sensé privileged. Over v. Schiffling, 102 Ind. 
191, 26 N. E. 91. Défendants' honest, but erroneous, belief in its 
truth, even if established, would furnish themi no défense. "If the 
publication was libelous, the défendant took the risk." Peck v. 
Tribune Co., 214 U. S. 185, 29 Sup. Ct. 554, 53 L. Ed. 960, 16 Ann. 
Cas. 1075. 

[11] 8. An alleged excess in the verdict is a matter to be dealt with 
by the trial court, and not on writ of error by a fédéral appellate tri- 
bunal. Southern Ry. Co. v. Bennett, 233 U. S. 80, 87, 34 Sup. Ct. 566, 
58 L. Ed. 860; Texas & Pacific Ry. Co. v. Hill, 237 U. S. 208, 215, 
35 Sup. Ct. 575, 59 L. Ed. 918. 

9. We are unable to understand the persistence of counsel in assign- 
ing as error the refusai of the court to give an alleged requested in- 
struction, despite the statement of the trial judge, in his mémorandum 
opinion on the motion for a new trial, that no such instruction was re- 
quested at the conclusion of the charge. The record fails to dist lose 
such a request at any time. 

Judgment affirmed. 
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PHILADELPHIA & READING COAL & IRON CO. v. GREAT NORTHERN 

RY. CO. 

(Circuit Court of Appeals, Elghth Circuit. Mareh 14, 1917.) 

Nos. 4760, 4761. 

1. Whaeveb <g=»9— Lease of Coal Dock — Constbuction. 

A provision In a lease of a coal dock tliat on Its expiration tbe lessor 
should take and pay for, at a fair valuation, "ail the machlnery and ap- 
paratus" placed and used on the premises witli the lessor"» consent, held 
to include wlthin Its meanlng ail appliances and structures, althougb of a 
permanent character, so placed on the dock wlth the lessor's consent. 

[Ed. Note. — ror other cases, see Wharves, Cent. Dlg. §§ 4, 5.] 

2. Appeal and Ebbob <S=>1011(1)— Review — I^ndings op Fact. 

A flndlng of fact made by a trial court on conflictlng évidence is 
presumptlvely correct, and will not be disturbed. In tbe absence of serious 
mistake In the considération of the évidence or error In tbe application 
of tbe law. 

[Ed. Note. — For otber cases, see Appeal and Error, Cent. Dlg. S§ 3983- 
398&] 

3. Damages ®=»68 — Bbeach of Conteact — Intehjsst. 

A lease of a coal dock provlded that on its expiration the lessor should 
takc and pay for, within 30 days, at a fair valuation, ail machlnery and 
apparatus placed on the premises with its consent. On expiration of the 
lease the parties were wldely divergent In their estimâtes of the value ot 
such property, and an attempt at arhltratlon having failed, the lessee 
brougbt a suit in equity, in which, without objection, the question was llti- 
gated. Eeld that, virblle tbe suit was in equity, complalnant's demand was 
a purely légal one for breach of eontract, and wlthin tbe gênerai rule that 
interest was not recoverable until the amount was liquldated by the 
decree. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. §§ 141-143.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit in equity by the Philadelphia & Reading Coal & Iron Company 
against the Great Northern Railway Company. Decree for com- 
plainant, from which both parties appeal. Modified on defendant's 
appeal, and affirmed. 

S. H. E. Freund, of St. Paul, Minn., and Oscar Mitchell, of Du- 
luth, Minn. (E. C. Lindley, of St. Paul, Minn., and A. McC. Wash- 
burn, of Duluth, Minn., on the brief), for Great Northern Ry. Co. 

M. H. Boutelle, of Minneapolis, Minn. (A. M. Higgins, of Minneap- 
olis, Minn., on the brief), for Philadelphia & Reading Coal & Iron Co. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. On February 1, 1890, the Eastem Rail- 
way Company of Minnesota leased to the Silver Creek & Morris 
Coal Company dock No. 6, located in Superior, Douglas county, Wis., 

&s>FoT ottier cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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for the terni of 10 years, with the privilège to the Coal Company to 
renew the same for a further period of 10 years. The lease contained 
the following provision: 

"Sald Rallway Company covenants and agrées that upon the expiration 
of the lease hereunder, wlthout default or breach on the part of the lessM, 
it will take ail the machinery and apparatus on the premifies demlsed, estab- 
llshed, and operated thereon from tinre to time with Its approval and con- 
sent, and within 30 days thereafter pay said Coal Company therefor on the 
basis of a falrly appralsed valuation, whlch, If It cannot be açreed upon be- 
tween the parties hereto, shall be determlned by an arbitrator, if one can 
be promptly agreed upon, or otherwise by three compétent and dislnterested 
arbltrators, selected In the customary manner, whose décision shall be eon- 
clusive and binding: Provided, that the foregoitig covenant shall not be bind- 
ing upon sald Eailway Company unless said Coal Company shall hâve giveu 
said Rallway Company notice In writlng not less than 6 months, nor more 
than one year, before sald expiration, of its désire that said Rallway Com- 
pany should so take sald machinery and apparatus. And it is agreed that 
after such notice said Rallway Company shall bave a right to take said ma- 
chinery and apparatus on the terms above set forth." 

The Great Northern Raiiway Company is the successor of the East- 
cm Raiiway Company in the ownership of the leased premises. The 
Philadelphia & Reading Coal & Iron Company is the successor of the 
Silver Creek & Morris Coal Company. At the expiration of the lease 
the Reading Company and the Great Northern could not agrée upon 
the valuation of the machinery and apparatus on the demised premises 
and an attempt at arbitration proved abortive. Thereupon both par- 
ties agreed that the Reading Company should surrender possession 
of the leased premises together with the machinery and apparatus 
established thereon to the Great Northern, with the understanding that 
such surrender should not work a forfeiture of the rights of the 
Reading Company under the paragraph of the lease above quoted, but 
that an action should be commenced by it for the purpose of establish- 
ing the fair value of the machinery and apparatus surrendered. In 
pursuance of such understanding this suit was instituted. It was 
brought as an action in equity and has been prosecuted as such without 
objection. The trial court decreed the value of such property to be 
$37,500, allowed interest thereon at 6 per cent, from the date of the 
filing of the bill, which was March 19, 1914, and also estabHshed a lien 
on the leased premises for the amount of the decree. The Great 
Northern appeals generally, and the Reading Company as to the ques- 
tion of interest. We will first consider the appeal of the Great North- 
ern. 

Assignments of error Nos. 1, 2, and 3 relate to the exclusion of évi- 
dence. In this connection we call attention to the provisions of equity 
rule 46 (198 Fed. xxxi, 115 C. C. A. xxxi), prescribed for the District 
Courts by the Suprême Court November 4, 1912. The rule provides : 

" * * * When évidence is offered and excluded, and the party against 
whom the ruling is made excepts thereto at the time, tho court shall take and 
report so much thereof, or make such a statement respecting it, as will clearly 
show the cliaracter of the évidence, the form in whlch it was ofCered, the 
objection made, the ruling, and the exception. If the appellate court shall 
be of opinion that the évidence should hâve been admitted, it shall not reverse 
the decree unless it be clearly of opinion that material préjudice will resuit 
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from an affirmance, in which event it shall direct such furtlier steps as justice 
may require." 

No attempt was made to comply with the requirements of the rule 
mentioned by court or counsel, and the assignments of error might be 
disregarded for that reason. We hâve examined the errors complained 
of, however, and we are net clearly satisfied that material préjudice 
would resuit in aiifirming the ruling of tlie trial court; for instance, 
the testimony sought to be elicited îrom the witness Fellows, and 
which is assigned as error in assignment No. 1, was received with- 
out objection from the witness Somershield. 

Assignments of error Nos. 2 and 3 relate to the refusai of the coure 
to permit the witnesses Fellows and Somershield to testify as to the 
cost of handling coal on and off the dock with the machinery and ap- 
paratus now in controversy. This évidence, standing alone, was irrel- 
evant, unless, perhaps, the cost was to be compared with the cost of 
some other and différent kind of machinery and apparatus, and no such 
offer was made. 

The fourth assignment of error complains that the trial court erred 
in refusing to hold and décide that the basis of a fairly appraised 
valuation of the property was the value of the machinery and appara- 
tus at the expiration of the lease as a coal handling plant. There is 
nothing whatever in the record to show that the court valued the plant 
for anything else than a coal handling plant. 

The fifth assignment of error complains that the court erred in hold- 
ing and deciding that by the terms of the lease the Great Northern was 
bound to purchase the machinery and apparatus which had been in- 
stalled and established upon the dock, without regard to its operative 
efficiency at the date of the expiration of the lease. The record before 
us does not show that the court did not take into considération the 
operative efficiency of the machinery and apparatus. The finding as to 
the value was a gênerai one. The Great Northern introduced évidence 
upon this subject without objection, and in the absence of any showing 
to the contrary we must présume that the court considered it. Discus- 
sion between court and counsel during the trial cannot control the final 
judgment. Botli sides introduced évidence touching the fair value of 
the property in controversy, but the court did not adopt the évidence 
of either side. 

Assignment of error No. 6 complains that the court limited its find- 
ing as to the value of the property to the cost of reproduction of the 
various pièces of machinery, less a percentage for dépréciation from 
détérioration of material, and without further allowance for déprécia- 
tion due to obsolescence and comparative lo«s of efficiency through âge. 
There is évidence in the record of the value of the property as com- 
pared with modem machinery, and the testimony introduced by the 
Great Northern was to the effect that it was worth little or nothing; 
one witness claiming that ail the property situated on the dock, which 
in 1910 received a tonnage of 30,544 tons of hard and 10,390 tons of 
soft coal, was worth nothing, The court could hardly be expected to 
follow this évidence in making up its judgment, as the answer of the 
Great Northern admitted the value to be $5,000. The value placed 
242 F.— 51 
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upon the machinery and apparatus by the trial court was about half of 
the lowest figure placed upon it by the évidence of the Reading Com- 
pany. The court no doubt found the value to be not as lovir as claimed 
by the Great Northern nor as high as claimed by the Reading Company. 
The finding was a gênerai finding and we must assume that the court 
considered ail the évidence in the record. 

[1] Assignment of error No. 7 relates to the same subject. Assign- 
ment No. 8 complains that the court erred in holding and deciding that 
the trestles and cable System of the Mead apparatus, the wooden under- 
structure of the same, the tracks and wooden understructure of the 
Brown hoists, the anthracite coal pockets, and other pertnanent struc- 
tures were included within the meaning of the terms "machinery and 
apparatus" as contained in the lease. We are of the opinion that the 
words referred to fairly included ail appliances which the lessee with 
the consent of the lessor placed upon the dock, and therefore hold that 
there was no error in the court ruling as it did upon this subject. 

[2j Assignment of error No. 9 relates to the same subject. Assign- 
ments Nos. 10 and 1 1 hâve no merit. Assignment No. 12, to the effect 
that the court erred in finding the value of the property in the amount 
of $37,500, bas no merit. The amount was arrived at by the trial 
court upon the considération of conflicting évidence, and there is sub- 
stantial évidence to sustain it. It is presumptively correct, in the 
absence of serious mistake in the considération of the évidence, or 
error in the application of the law, and we find no such mistake or 
error to exist. 

[3] The other assignments of error relate to the allowance of inter- 
est. Counsel for the Great Northern claim that the court erred in 
allowing interest at 6 per cent, f rom the date of the filing of the bill. 
It is urged that, as the damages were unliquidated, no interest could be 
allowed prior to the date of the decree. Counsel for the Reading Com- 
pany on its appeal claim that the court below erred in failing to decree 
interest from December 1, 1910, being 30 days from the date of the 
expiration of the lease. The claim of the counsel for the Reading 
Company is based upon that part of the excerpt from the lease herein- 
before quoted which provides that the lessor, within 30 days after the 
expiration of the lease, will take and pay for ail the machinery and 
apparatus on the premises demised on the basis of a fairly appraised 
valuation. 

The question of the allowance of interest has been exhaustively 
argued in the briefs of counsel on both sides, but we are of the opinion 
that the question of the allowance of interest on the record before us is 
not so difficult as counsel would seem to make it. While this action 
has been prosecuted as an action in equity, we must not lose sight of 
the fact that the demand of the Reading Company against the Great 
Northern is purely a légal one. There is no contract between the 
parties, express or implied, that interest shall be paid, prior to the as- 
certainment of the value of the property. It is true the lease provided 
that the value of the machinery and apparatus should be paid within 
30 days after the expiration of the lease, but it appears beyond dispute 
that the parties could not agrée upon this value, and that the attempt 
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of the arbitrators to agrée failed, whereupon both parties found it 
necessary to institute a proper proceeding in court for the purpose of 
establishing the value. The value that has been established by the 
decree below was greater than the Great Northern thought it ought to 
pay, and much less than what the Reading Company demanded. The 
gênerai rule is that no interest can be recovered for the breach of a 
contract, where the damages are in their nature unliquidated and there 
is no reasonably certain standard by which the amount can be deter- 
mined until the amount has been ascertained. Gray v. Central R. R., 
157 N. Y. 483, 52 N. E. 555; Mansfield v. New York Cent. Ry. Co., 
114 N. Y. 331, 21 N. E. 735, 1037, 4 L. R. A. 566; White v. Miller, 78 
N. Y. 393, 34 Am. Rep. 544; Laycock v. Parker, 103 Wis. 161, 79 N. 
W. 327. Many other cases could be cited in support of this rule. 

The gênerai rule is not open to controversy, but there is an exception 
to it in cases where the unliquidated claim is subject to an exact com- 
putation by référence to available data, or where the amount is subject 
to reasonablv certain calculation by référence to existing market values. 
Wright v. City of Tacoma, 87 Wash. 334, 151 Pac. 837; Laycock v. 
Parker, 103 Wis. 161, 97 N. W. 327. We are of the opinion that this 
case cornes within the gênerai rule, and not within the exception. The 
claim of the Reading Company against the Great Northern does not 
dépend for its existence upon any principle of equity jurisdiction ; 
therefore the trial court had no discrétion to allow interest as a matter 
of equity and as a part of the relief granted. 

The decree below should be modified, so as to allow interest from 
the date of the decree, and, as thus modified, should be affirmed ; and 
it is so ordered. 

On the appeal of the Reading Company, we affirm the decree below, 
as modified on the appeal of the Great Northern Company. 



MIDLAND VALLEY R. CO. v. BELL, 

(Circuit Court of Appeals, Elghth Circuit. April 6, 1917. Rehearlng Denlecl 

June 22, 1917.Î 

No. 4752. 

1. Mastee and Servant <S=»286(26) — Raileoads — Action fob Death dp Em- 
ployé—Questions FOB JUBT. 

Evidence, in an action against a rallroad company to recover for the 
death of an engineer caused by the eollapse of a bridge over whlch he 
was passing with a train, held to warrant the submission to the jury of 
the question of defendant's négligence in permittlng the bridge to become 
decayed, out of repair, and unsafe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1031.] 

2. Tbial <S=>140(1) — DrEECTioN of Verdict.' 

A motion for direction of a verdict is in the nature of a demurrer to 
the évidence and Is to be tested by the same rules; If there are any 
questions as to the credibility of wltnesses or the proper déductions to 
be drawn from the évidence, they are for the jury, and not for the court. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 334.] 



â=>For other cases see Bame topic & KET-NUUBER in ail Key-Numbered Digeats & Indexes 
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3. Master and Servant <S=>105(3) — Standard of Caee — Custom. 

The standard of reasonable care on the part of a railroad Company 
to keep a bridge In safe condition for its employés Is not flxed by the 
custom of inspection of well-managed companies generally, but, while 
such custom Is admissible, the question Is one of fact in each case. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 188- 
190.] 

Tn Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by Armor Bell, administratrix of the estate of John Bell, de- 
ceased, against the Midland Valley Railroad Company. Judgment for 
plaintifï, and défendant brings error. Affirmed. 

O. E. Swan, of Muskogee, OkI. (Farrar L. McCain, of Tulsa, 0kl., 
on the brief), for plaintifï in error. 

C. B. Randell, of Sherman, Tex. (Randell & Randell, of Sherman, 
Tex., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

RINER, District Judge. This action was brought,'under the féd- 
éral Employers' Liability Act, by Armor Bell, as administratrix of the 
estate of John Bell, deceased, défendant in error, against the Midland 
Valley Railroad Company, plaintifï in error, to recover damages for 
the death of said John Bell, which she allèges was caused by tlie négli- 
gence of the railroad company. For convenience the défendant in er- 
ror w^ill hereafter be referred to as the "plaintifï," and the plaintifï in 
error as the "défendant." The case was commenced in the state court 
and removed by the défendant to the United States District Court for 
the Eastern District of Oklahoma. 

The acts of négligence on the part of the défendant, complained of, 
are set out in the amended pétition as f ollows : 

"Fourth. That the wreck of sald train and the snid resultlng injuries to and 
death of said John Bell, deceased, came about in the followiug manner, to 
wlt: That on said date and at said place while deceased waa riding In the 
cab of the engine pulling said train, and while carefully and properly dis- 
charglng hls said duties as engineer, a trestle, or bridge, in defendant's said 
track, over which said engine and train was then and there running, broke, 
gave way and fell beneath said engine and train, thereby overturnlng sald 
engine and wrecldng it and said train, and causing the injuries to and death 
of said John Bell, as aforesaid. 

"Flfth. That the sald injuries and death of the said John B«ll were caused 
by no fault on hls part, but by the gross négligence and want of ordinary 
care of the défendant, its officers, agents, servants and employés. 

"Piaintiff allèges that the sald engine upon which deceased was riding and 
ail the parts thereof, were old, wom, unbalanced, and insufficiently fastened, 
out of gauge and out of plumb ; and that the track, bridge, trestle, abutments, 
roadbed, tles, supports, rails, spikes, bolts, braces, timbers, piling, and ail tlit» 
parts, appliances and fastenings of said bridge, trestle and track at the tiui'* 
and place piaintiff was injured, as aforesaid were insufficiently supported, old, 
wom, warped, bent, broken, cracked, rotten, weak, out of Une, and each and 
ail of said conditions directly and proximately caused and contributod to 
deceased's injuries, as aforesaid. 

^ssFoT other cases see same topic & KQY-NUMBER in ail Key-Numbered Digests & Indexes 
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"Plaintiff charges that the défendant, ite officers, agents, sei'vants, and em- 
plovés in causing and permitting the conditions uforesaid, and in using the 
track, bridge, trestle, and engine, as aforesaid, was guilty of gross négligence 
and want of ordinary care, which directly and proxiraately caused and con- 
tributed to deceased's sald injuries, and deceased wouJd not hâve been injured 
but for same ; that the défendant well knew of each and ail of said conditions 
hereinbefore stated, or by the exercise of ordinary care would hâve known of 
same, but the same were nnknown to plaintiff." 

The answer contained a gênerai déniai, and also charged that the 
deceased was guilty of contributory négligence. No proof was offered, 
however, in support of the charge of contributory négligence, and, as 
counsel say in their brief, for the purposes hère the answer may be 
treated as a gênerai déniai. There was a trial, verdict, and judgment 
for the plaintiff in the sum of $12,240. 

The record shows that the plaintiff was the duly appointed adminis- 
tratrix of the estate of John Bell, deceased; that she was a résident 
and citizen of the Eastern district of the state of Oklahoma; and tliat 
the défendant was a corporation organized and existing under the 
laws of the state of Arkansas and a citizen and résident of that state. 

The pétition charges that on the 12th day of September, 1913, the 
défendant owned and operated a line of railroad in the state of Arkan- 
sas, extending into and through the state of Oklahoma; and it is ad- 
mitted in the brief of counsel for the défendant that both the deceased 
and the défendant were at that time engaged in interstate commerce. 

The following facts were established by the évidence: 
[1] That at the time mentioned in the pleadings, on the line, and 
forming a part of, defendant's railroad near the town of Kanima, 
0kl., there was a wooden bridge known as a pile and frame bent trestle, 
about 225 feet in length, across a ravine, or "branch," as some of the 
witnesses called it ; that the height of the bridge f rom the bottom of 
the ravine to the base of the rail was 35 feet. The bridge consisted 
of 16 bents. Bents 1 and 2 and 14, 15, and 16 are what the witnesses 
call "pile bents" ; that is, the bridge rested upon oak piling driven into 
ilie ground. Ail of the other bents were framed bents. Thèse framed 
bents rested upon mud sills and mud blocks embedded in the ground. 
The timber used in the construction of thèse framed bents was No. 
2 Arkansas pine and 12x12 inches square, except the stringers, which 
were 8x16 inches. The deck of the trestle was 3-ply cord under each 
rail, consisting of three 8x16 inch stringers and spread sufficiently far 
apart to permit of 2x16 inch packing boards 5 feet in length to be 
placed between the line of stringers. Thèse and the stringers were bolt- 
ed together over each bent with ^/■i inch bolts. Upon this deck the ties 
and rails were placed, the ties being 8x8 inclies, spaced 12 ties to the 
panel, the panels being 14 feet 9 inches each between the bents. Ex- 
tending from one bent to the other crosspieces or sway braces were 
fastened to the bents to hold the main members of the bridge in posi- 
tion and prevent them from vibrating. 

In March, 1912, more than a year before the accident complained 
of, the bridge was repaired by taking out some of the timbers which 
had become decayed and sap rotted, and replacing them with new tim- 
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bers; about 15 per cent, of the timbers being thus taken out and re- 
placed. 

On the 12th of September, 1913, John Bell, husband of the plain- 
tiff, was a locomotive engineer in the employ of the défendant and 
on that date was in charge of one of its engines hauling a f reight train 
consisting of flat cars, loaded oil cars, and some empty coal cars. The 
train left Muskogee about 9 o'clock in the evening of the llth, and 
had proceeded eastward toward Ft. Smith, about 55 miles, arriving 
at this bridge near 1 .-25 on the morning of the 12th. When the train 
was upon the bridge in question and the engine about 25 or 30 feet 
from the east end thereof, that part of the bridge under and for some 
distance back of the engine collapsed and with the engine and a few 
cars fell to tlie ground below, and Bell, the engineer, was caught un- 
der the engine and instantly killed. After the bridge fell, it took fire, 
and the entire structure was destroyed so that it was impossible to dé- 
termine, from an examination, the condition of the timbers at the time 
of the accident. In addition to the foregoing facts, which were not 
disputed, the plaintiiï offered testimony tending to prove that many 
of the timbers in the bridge were badly rotted and a large part of them 
more or less decayed and unsound. The testimony on behalf of the 
défendant tended to prove that a gênerai inspection of the bridge was 
made a short time before it was repaired in 1912; that it had been 
inspected several times between that date and the date of the accident ; 
and that the timbers at the time of the accident were not decayed to 
such an extent as to render tlie bridge unsafe. Plaintiff also offered 
évidence tending to show that the sway braces consisted of pine boards 
10 and 12 inches wide and 2 inches thick; that thèse braces were fas- 
tened to the upright pièces with iron bolts ; that some of them were 
split where the bolts went through and, as one witness stated it : "And 
down near the end they would be busted where the bolts went through 
them into the piling." Mr. Kaighn, chief engineer of the défendant, 
testified that the braces were necessary to the safety of the bridge. 
Having his attention especially called to thèse braces, he was asked: 

"Q. Then suppose they are loose, would that be safe or dangerousî A. If 
they are loose sufflciently that they don't support, they are not dolng their 
work and weakens the effldency of the bridge. Q. And It would be Ukely to 
fall by reason of not belng supported in the proper way? A. That is true. 
Q. And the rumning of a train over it would be likeiy to cause it to fall? A. 
Hâve that tendency, yes. Q. And if the braces where the bolts go through, 
If they are worn, that would make It loose wouldn't it? A. Yes. Q. And a 
split would nïake. it very much weaker? A. Yes. Q. That would be practi- 
cally taking away the brace? A. Yes. Q. Because if there was any swing 
at ail the bridge couldn't stand and the brace has got to be held exactly in 
place, or else, when it begins to give, it would hâve the effect of making it 
continuons and progressive? A. Yes, that is the tendency of it." 

We do not deem it necessary to quote more at length from the tes- 
timony, as tlie références already made are quite sufficient to show 
that the case was proper ly one for the détermination of the jury, and 
we think the motion for a directed verdict in favor of the défendant 
at the close of the évidence was rightly overruled. 

[2] A motion of this character, as has often been said, is in the 
nature of a demurrer to the évidence. 
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"It answers tte same purpose and should be tested by the same rules. A. 
demurrer to évidence admlts, not only the facts stated thereln, but also every 
conclusion which a jury might falrly or reasonably infer therefrom." Schu- 
chardt v. Allens, 1 WaU. 359, 370, 17 L. Ed. 642. 

In deciding such a motion, the trial court is bound to assume that ail 
of the évidence in the case is true and that the witnesses were ail crédi- 
ble. If there are any questions in the case as to the credibility of the 
witnesses or the proper déductions to be drawn f rom the évidence, they 
are questions, not for the court, but for the jury under the direction of 
the court. In Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 
L. Ed. 642, Mr. Justice Brewer states the rule in thèse words : 

"It Is well settled that, where there Is uncertainty as to the existence of 
either négligence or contributory négligence the question is not one of law, but 
of fact, and to be settled by a jury ; and thîs, whether the uncertainty arlseg 
fronï a conflict in the testimony, or because, the fnc-ts being undisputed, fair- 
mlnded men will honestly draw différent conclusions froin them." 

It is quite true, as the court charged the jury in this case, that the 
défendant was not an insurer of the safety of its bridges or trestles as 
far as its engineers and other employés were concemed, and the mère 
fact that a bridge or trestle falls is not sufficient of itself to establish 
the liability of the company to pay résultant damages. It was its duty, 
however, to see to it, by the exercise of ordinary care, that this bridge 
was kept in good repair and in a safe condition, and this duty could not 
be delegated so as to exonerate the défendant f rom liability to its serv- 
ants resulting from the omission to perform it or through its négligent 
performance ; and, in view of the conflicting character of the testimony 
in relation to the condition of the timbers and braces, we think the 
question whether the défendant was négligent in the matter of keeping 
this bridge in repair was clearly a question to be determined by the 
jury. So long as the laws provide for a jury trial of issues of fact, the 
right should be guarded and preserved in ail cases where there are con- 
troverted facts pertinent to the issues. 

[3] It is also insisted that the court erred in refusing to give to the 
jury the following instructions requested by the défendant: 

"Tou are instructed that If you find from the évidence that the défendant 
had inspected this bridge prier to the accident, and that such inspections as 
to tlme and inanner vf ère in accordance with the custom of other well-regulat- 
ed railroad companies and that such inspection failed to disclose any defeets 
in the bridge, then your verdict nïust be for the défendant" 

"You are instructed in this case that if the défendant had caused the bridge 
to be Inspected a short vs^hile before its collapse by men experienced in that 
Une of work, and that the inspection niade was such as is ordinarlly and cus- 
tomarlly made of bridges of slmilar character by other well-regulated rail- 
roads in the state of Oklahonia, and that said inspection did not disclose any 
defeets alleged in platntiff's pétition, then and in that event the défendant 
discharged its duty, and the plalntiff cannot recover in this case." 

We think thèse requests were properly denied. They confuse the 
controlling standard of ordinary care with. what is only évidence of it. 
Unquestionably it was permissible, as was done in this case, to show 
what inspections were made by other railroads of theii bridges, for 
that is some eyidence of what could bave been and ought to hâve been 
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done by the défendant in this case; but évidence of that cliaracter is 
not indispensable, for the ultimate and controlling test always is, not 
what bas been the practice of others in Hke situations, but did the 
défendant in this case exercise reasonable or ordinary care, that is, 
such care as a reasonably prudent person would ordinarily hâve exer- 
cised in such a situation. As was said by this court in Chicago, Mil- 
waukee & St. Paul Ry. Co. v. Moore, 166 Fed. 663, 92 C, C. A. 357, 23 
I.. R. A. (N. S.)962: 

"The law is not so unreasonable as to afford no test where there has beeu 
no practice by others by vvhieh the conduct in question can be r-ompaied ; nor 
does it permit eoiiimon sensé and reason to lose their svvay because, through 
ignorance, inattention or selfishness, an unreasonable practice bas prevailed." 
Chicago Great Western Ry. v. McDonough, 161 Fed. 657, 665, 88 C. C. A. 51T, 
and authorities there cited. 

See, also, Rickerd v. Chicago, St. P., M. & O. Ry., 141 Fed. 905, 7Z 
ce. A. 139. 

In Wabash Ry. Co. v. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932, 27 
L. Ed. 605, the Suprême Court, speaking through Mr. Justice Harlan, 
said: 

"If the gênerai practice of such corporations in the appoîntment of servants 
Is évidence which a Jury may consider In determinlng wliether, In the particu- 
lar case, the requisite degree of care was observed such practice cannot be 
taken as conclusive upon the inquiry as to the care whlch ought to hâve been 
exercised. A degree of care ordinarily exercised In .such matters may not be 
dne, or reasonable. or proper care, and therefore not ordinary care, with- 
in the meaning of the law." 

And in Texas & Pacific Ry. Co. v. Behymer, 189 U. S. 468, 23 Sup. 
Ct. 622, 47 L. Ed. 905, Mr. Justice Holmes states the rule as f ollows : 

"Instead of that, the court left It to the jury to say whether the train wag 
handied with ordinary care ; that is, the care that a person of ordinary pru- 
dence would use under the same clrcum stances. This exception needs no dis- 
cussion. The chargei embodied one of the commonplaces of the law. What 
usually is done may be évidence of what ought to be done ; but what ought 
to be done is ftxed by a standard of reasonable prudence, whether It usually is 
complied with or not" Shandrew v. Chicago, Mllwaukee «& St. Paul Ry. Co., 
142 Fed. 320, T3 C. C. A. 430. 

Some other requests for instructions were made by thé défendant 
and denied by the court, but we do not deem it necessary to discuss 
them separately. We think the instructions given by the court to the 
jury fairly stated the law and were quite as favorable to the défendant 
as it had a right to ask. 

The action of the trial court in declining to admit in évidence testi- 
mony tending to show that some eight months or more prior to the 
time of this accident, and at a place a mile or more distant from this 
bridge, an obstruction was placed upon the track, was also assigned for 
errer. The testimony related to matters altogether too remote to be 
considered by the jury, as there was nothing in the évidence tending 
even remotely to prove that there was any obstruction on the track at 
the time of the accident. The fireman, who was in the best possible 
position to know, was called as a witness for the défendant, but was 
not questioned in regard to the matter. 
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The other assignments of error hâve ail been thoughtf ully considered 
and f ound to be without merit. 
The judgment of the district court is affirmed. 
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(Circuit Court of Appeals, Sixth Circuit. May 18, 19 .T.) 

No. 2924. 

1. CoEPORATioNS <s=3210 — Action bt Stockholdebs — Necessabt Paeties. 

A Mexican corporation was organized to liold the légal tltle to mining 
propertj-, and ail of its capital stock, consisting of 10 shares, was turned 
over to an Arizona corporation, which was to finance and operate the 
mines. The Arizona corporation sold 4 shares of the Mexican corpora- 
tion's stock to the M. Company, and C, the organizer and président of 
the Arizona and Mexican corporations, i>ledged the rernaining 6 shares to 
secure an indebtedness which he was iinable to pay. The pledgee thereof 
obtained possession of the 6 shares of stock, assumed control of the 
Mexican corporation, which he reorgsinized, and which, through a board 
of directors controlled hy hlm, contraeted to sell the property to de- 
fendant. The M. Company and the Arizona corporation sued défendant 
to restrain him from consummating his purchase of the property, on the 
ground that the pledgee's iwssession of the stock and his control of the 
Mexican corporation were fraudulent. Ileldt, that the Mexican corpora- 
tion was an indispensable party, and the pledgee would also seem to be a 
neces.sary party. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 808-813.} 

2. Corporations <&=>210 — Action by Stockholders — Necessaey Pabties. 

The suit could not be maintalned, without the présence of the Mexican 
corporation, on the theory that, since plaintilîs owned ail the stock of 
that corporation, its entity and corporate existence might be Ignored, as 
those under whom défendant claimed were denying the Arizona corpora- 
tjon's ownership and rlght of control of the shares of stock, and a 
prime object of the suit was to establish such ownership. 

[Kd. Note.— For other cases, see Corporations, Cent. Dig. §§ 808-813.] 

3. Injunction <®=3l.37(2) — Tempoeart I.vjunction — Injuby to Défendant. 

Such suit could not be malntained, to the extent of giving relief through 
a temporary injunction, to maintain the status quo, as ancillary to a 
pending suit and iiossible later proceedings, where It did not alHrmatively 
appear that défendant could not be injured thereby, it appearing by answer 
that défendant had contraeted to pay for the property in installments ; 
thus, because of the injunction not being binding upon his vendor, he 
might lose his rights as a resuit of an injunction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 307.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit by the Virginia C. Mining, Milling & Smelting Company and 
another against James W. Corrigan. From a decree dismissing the 
bill of complaint, plaintifïs appeal. Affirmed. 

Kline, Clevenger, Buss & Holliday, of Cleveland, Ohio, and Sturde- 
vant & Sturdevant, of St. Louis, Mo., for appellants. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for appellee. 

^g=3FoT Other cases see samc topic & KEY-NUMEER in aU Key-Numbered blgestu & Indexes 
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Before KNAPPEN and DENISON. Circuit Tudges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. This is an appeal from a decree dis- 
missing a bill of complaint under gênerai equity rule No. 29 (198 Fed. 
xxvi, 115 C. C. A. xxvi). For immédiate purposes, the allégations 
of the bill may be thus sufficiently summarized : 

In 1905, one Clayton had a verbal option for the purchase, from the 
owners, of the Hidalgo Mines, socalled, in Chihuahua, Mexico, at a 
price of 50,000 pesos. Clayton sold this option to one Chew (the 
written option being taken for his benefit, in tiie name of one Raines) ; 
Chew assuming to pay to the owners the purchase price mentioned in 
three equal annual installments, beginning January 15, 1906. The 
mines were then conveyed to a Mexico corporation called the Virginia 
C. Mining, Milling & Smelting Company, capitalized at 10,000 pesos, 
and organized for the purpose merely of holding the légal title to the 
mines. Ail the capital stock of the Mexico corporation was immediate- 
ly turned over to an Arizona corporation of the same name (one of 
the plaintiffs hère), which was to finance, manage, and operate the 
mines. The Arizona corporation was capitalized at $1,250,000, and ail 
of its capital stock was turned over to Chew, who, as an additional 
payment for the option mentioned, gave one-eighth of it to Clayton, 
agreeing also to give the latter 10,000 pesos, in three annual installments, 
maturing at the same time as the installments of purchase price of 
the mines. Chew was président and Clayton vice président of both the 
Mexico and Arizona corporations; Chew being also treasurer of the 
Arizona corporation. Raines was an officer of both corporations. The 
plaintifF Mexican-Pacific Mining Company is a corporation organized 
under the laws of Arizona, and is a citizen of that state as well as of 
Missouri. It duly purchased from its coplaintiff and took over the 
remaining 4 shares of the Mexican corporation, and still owns them. 
The first two installments of the purchase price of the mines, as well as 
of Chew's agreed payment to Clayton, were met ; but Chew was unable 
to meet the third installment of either of thèse payments, and to avoid 
forfeiture of the mines obtained from Clayton a loan of 24,000 pesos 
to cover both items of indebtedness, and, as security for that loan, 
pledged, for Clayton's benefi.t, without the authority, knowledge, or 
consent of the Arizona corporation, the 6 shares of the Mexico corpora- 
tion's stock held by the Arizona company. This indebtedness to Clay- 
ton was not paid, and, in 1910, he obtained possession of the pledged 
6 shares of stock, assumed control of the affairs of the Mexico cor- 
poration and of the management and opération of the mines, and 
effected a reorganization of the Mexico corporation which, through a 
board of directors controlled by him, contracted, in 1915, to sell the 
mines to the défendant, Corrigan, for $200,000. The bill allèges that 
Clayton's possession of the 6 shares of stock in the Mexico corporation, 
and the control thereby obtained of its affairs resulting in the con- 
tract of sale to Corrigan, was f raudulent, and that Corrigan knew it ; 
also, that the mines, when sold to Corrigan, were worth more than $1,- 
250,000. The bill prays that défendant be temporarily and perma- 
nently restrained from attempting to make or consummate any propos- 



VIRGINIA 0. MINING, MILLING & SMELTING CO. V. COERIGAN 811 

ed purchase o£ the mining properties through Clayton or the Mexico 
corporation, and f rom receiving the title to the properties. The para- 
graph of the answer under which hearing was had raised the défenses 
of nonjoinder of a necessary party défendant, and of failure to state 
a case entitHng to équitable relief. The présent Mr. Justice Clarke, 
who heard the case, was of the opinion that Clayton, at least (and prob- 
ably the Mexico company), was an indispensable party défendant, and 
for this reason dismissed the bill. 

[1, 2] As was well said by Judge Clarke, the case presented is cer- 
tainly an anomalous one. It is plain that, unless the case is in some way 
taken out of the usual rule, the bill was rightly dismissed ; for Corri- 
gan, the contract purchaser of the mines, would, on the face of things, 
clearly be entitled to demand that his vendors be made parties, for only 
so could he be protected as against them by a decree in plaintiflf's fa- 
vor. The Mexico corporation, which was the actual vendor, would 
thus be an indispensable party, and in view of the allégations made in 
the bill Clayton would seem equally so. The proposition that plaintifïs 
own ail the capital stock of the Mexico corporation, and that thus the 
entity of the latter may be ignored, and the case treated as if there 
were no corporate existence, is sufficiently answered by the fact that 
it appears upon the face of the bill that those under whom défend- 
ant claims (and, impliedly, défendant also) are denying ownership and 
right of control in the plaintiff Arizona corporation of the 6 shares in 
question which constitute a majority of the capital stock of that cor- 
poration, and that a prime object of this suit is to establish such owner- 
ship in the complainant Arizona corporation. 

Plaintifïs, however, attempt to avoid the efïect of lack of parties 
défendant by alleging that the Arizona corporation has, without avail, 
exhausted every possible efïort to secure a settlement between itself 
and Clayton respecting the 6 shares; that that corporation, in 1913, 
began suit in St. Louis against Clayton to recover their possession, 
and for an injunction restraining their sale, pledge, or other disposi- 
tion, as well as the disposition of the mines, or any interest therein; 
that appellee was notified of the pendency of the St. Louis suit, and of 
plaintifïs' claimed rights, before he contracted for the purchase of the 
property ; that the St. Louis case is still pending and at issue, but that 
testimony of witnesses in Mexico is needed before hearing can be had, 
and that such testimony cannot now be taken because of the suspension 
of ail civil authority in Mexico ; that Clayton and the directors of the 
Mexico corporation are ail in Mexico, and beyond the jurisdiction of 
this court, and not amenable to its process, or to that of any other 
American court; that there are now in Mexico no courts having civil 
jurisdiction over transactions of this character, or in which plaintiff 
could obtain relief, either against Clayton or the directors of the Mexico 
corporation, and, moreover, that it is unsafe, by reason of the révolu- 
tion there prevailing, to go to Mexico for the purpose of relief to plain- 
tiffs ; and they urge that if, for lack of necessary parties, the court be- 
low could not détermine the ownership of the disputed shares, it yet 
has full power to hold matters in statu quo until appellant can litigate 
the question with Clayton in a court which has jurisdiction, as the St. 
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Louis court appareiitly has. Mallow et al. v. Flinde, 12 Wheat. 193, 6 
L. Ed. 599. 

Normally, plaintiffs' remedy respecting this mining property — situ- 
ated as it is in a foreign country, and whose légal title and right of dis- 
position are governed by the laws of that country — is to be found 
through the courts of that foreign country, and, before plaintiffs can 
obtain in the courts of this jurisdiction the extr^ordinary relief asked, 
their right thereto should be made clear. 

[3] It may be that, if it afïirmatively appeared défendant could not 
be injured by such temporary holding of matters in statu quo, the bill 
might be maintained to the extent of giving relief through a control of 
the defendant's person, temporary in character and as ancillary to the 
suit pending in St. Louis and to possible later proceedings in Mexico. 
This question, we are not called upon to décide, because it does not 
appear by the bill that défendant would suffer no injury from such 
temporary delay; on the other hand, it affirmatively appears by the 
answer, filed March 7, 1916, that défendant, under agreement of 
January 24, 1915, was topay, on January 21, 1916, the first installment 
oi the purchase price of $200,000, the remaining payments being dis- 
tributed over a period of three years following January 24, 1915 (the 
last payment falling due on or before January 24, 1918), as well as an 
additional payment of $12,000 in monthly installments ; that default 
in any one of the installments forfeits defendant's contract rights and 
ail payments made thereunder ; and that, when answer was made, de- 
fendant had met ail the monthly payments, of $1,000 each, called for. 
The answer (which denied that plaintiffs' claims hâve any merit), by 
implication, at least, treats the unmatured payments as unpaid. Indeed, 
the bill allèges merely a contract of sale (a "promise to sell") to de- 
fendant. It is thus seen that the injunction, forbidding défendant to 
proceed with his purchase, might, because not binding upon his ven- 
dor, readily resuit in the loss of his rights through a CEUicellation of the 
option and the forfeiture of ail payments made thereunder. 

Moreover, there is nothing in the record furnishing any assurance 
that conditions will so change in the near future as to permit the effec- 
tive prosecution either of the St. Louis suit or of new proceedings in 
Mexico, cUid thus that a mère temporary injunction against the car- 
rying out of defendant's contract of sale would benefit plaintiffs. 
Indeed, if, as plaintiffs allège, défendant made his contract of purchase 
with knowledge of their claimed rights, they are not shown to be en- 
tirely remediless. 

We think it clear that plaintiffs hâve not stated a case entitling them 
to relief hère, in the absence of other interested parties. 

The decree of the District Court must be affirmed. 
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ENGLAND y. COMMERCIAL BANK OF NEW MADRID, MO. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 6, 1917.) 

No. 4762. 

1. CONTEACTS <©=136 ILLEGALITY — PARTIES BNTITLED TO OBJECT. 

That an exchange of notes by; two banks, with an agreement for a re- 
exchange on demand, was for the purpose of cvading the banklng laws 
of the State, dld not inure to the benetit of the bank refuslng to make such 
re-exchange, where the state was not seeklng to enforce any obligation or 
penalty for a violation of its laws, as it was the only party who had a 
right to complaln. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 681-700.] 

2. Banks and Banking <S=5>114 — Représentation bt Officees — RAXincA- 

TION OF ACTS. 

That the président of a bank. In exchanging notes with another bank, 
had no authority to agrée to re-exchange on demand, did not defeat the 
right of the other bank to recover Its note or the proceeds, slnce If the 
bank adopted the act of its président, and thus got possession of the note, 
it adopted the entire transaction, while, if the président dld not act for it. 
it had no right to the note or Its proceeds. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 
277-280.] 

S. Banks and Banking ©sslOl — Effect op Acts — XJltba Viees. 

That the contract was ultra vires did not defeat the right to recover 
the note or its proceeds, slnce, while the courts will not sustain an 
action on the unlawful contract, they strive to do justice so far as can 
be done by permitting property or money parted with on the falth of the 
unlawful contract to be recovered back or compensation to be made for it. 
[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 237, 
238.] 

4. BiLLS and Notes '3=5>207 — Tbansfer — Considération. 

Where the note transferred to one of the banks was never the prop- 
erty of the other, and moreover was wortliless, there was no considération 
passing to the flrst bank for Its note, and it was entitled to the return of 
the note or its proceeds. 

[Kù. Note.— For other cases, see BllLs and Notes, Cent. Dig. g§ 496, 511.] 

5. CosTS <S=207 — CouNSEL Pees — Necessity of Evidence as to Value. 

An order allowlng attoruey's fées will be reversed, where there Is no 
proot of the value of the légal services in the amount allovved or any other 
amount. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 781-787.J 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit by Lloyd England, receiver for the State National Bank of 
Little Rock, Ark., against Murray Philhps and another, who inter- 
pleaded the Commercial Bank of New Madrid, Mo. From a decree in 
favor of the Commercial Bank, and from an order allowing an attor- 
ney's fee, plaintifï appeals. Decree affirmed, and order reversed, with 
instructions. 

Chas. Claflin Allen, of St. Louis, Mo. (George J. Breaker, of St. 
Louis, Mo., on the brief), for appellant. 

Thomas Gallivan, of New Madrid, Mo. (Riley & Riley, of New 
Madrid, Mo., on the brief), for appellee. 

©=^For other cases see same topic & KEY-NUMBËR In an Key-Numbered Digest» & Indexes 
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Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

RINER, District Judge. This was a suit brought by Lloyd England, 
receiver for the State National Bank of Little Rock, Ark., against Mur- 
ray Phillips and Annie M. Phillips, to recover the sum of $10,000, to- 
gether with interest, upon a promissory note dated June 25, 1913, sign- 
ed by Murray Phillips and Annie M. Phillips. The note by its terms 
became due one year after its date, and drew interest at the rate of 
8 per cent, per annum. It was made payable to the order of the mak- 
ers, and by them indorsed in blank. Murray Phillips and Annie M. 
Phillips filed an answer in which they admitted that they executed the 
note in controversy and delivered the same to the Commercial Bank of 
New Madrid, Mo. They further alleged that the Commercial Bank of 
New Madrid had notified them that it was the owner of the note, and 
that the receiver of the State National Bank had no right, title, claim, 
or interest therein, and that they should not pay the amount due upon 
the note to the receiver or to any other person except to the Commer- 
cial Bank of New Madrid. They further alleged in their answer that 
they were ready and willing to pay the note, and that they had deposit- 
ed the funds for the payment thereof in the Commercial Bank of New 
Madrid, the place of payment designated in the note, and that they had, 
prior to the suit, asked that the note be forwarded to the State Bank 
for delivery to them ; that they had no interest whatever in the funds 
except to pay the same to the party to whom the same was due ; that 
they did not know who was the proper party to whom the money should 
be paid, and asked that they be permitted to pay into court the amount 
due on the note, and that the receiver and the Commercial Bank of 
î^ew Madrid be required to interplead therefor for the purpose of de- 
termining to whom the money should be paid. Upon the written stipu- 
lation of the parties in interest, consenting thereto, the court entered 
an order directing Murray Phillips and Annie M. Phillips to pay the 
sum due upon the note into court, and directed that the Commercial 
Bank of New Madrid interplead in the suit, and show cause, if any, 
why the money placed in the hands of the court by Murray Phillips 
and Annie M. Phillips to take up the note should not be paid to the 
receiver. Pursuant to the terms of the order of the court, the Commer- 
cial Bank of New Madrid filed an interplea, in which it admitted that 
Lloyd England was the duly appointed and acting receiver of the State 
National Bank of Little Rock, Ark., and then alleged that it was a cor- 
poration duly organized, existing, and doing business at New Madrid, 
Mo., under and by virtue of the laws of the state of Missouri. It fur- 
ther alleged that on the 22d of September, 1913, and at the time the in- 
terplea was filed, it was the owner of the note in controversy. It fur- 
ther alleged that the State National Bank of Little Rock, Ark., had pos- 
session of the note under and by virtue of an agreement made and en- 
tered into between that bank and the Commercial Bank, by the terms 
of which the State National Bank of Little Rock was to take possession 
of the note and hold the same until requested by the Commercial Bank 
to retum it, and to deliver to the Commercial Bank a note, the property 
of the State National Bank, of equal value, to be held by the Commer- 
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cial Bank until the note delivered to said State National Bank was re- 
turiied to the Commercial Bank; that, pursuant to-the terms of the 
agreement, the Commercial Bank sent the note in controversy to the 
vS'tate National Bank, and received in lieu thereof f rom the State Na- 
tional Bank a note for $10,000 executed by the State Trust Company, 
a corporation organized under the laws of Arkansas ; that this last- 
mentioned note was not the property of the State National Bank, was 
worthless, and was sent to the Commercial Bank for the purpose and! 
with the intent to cheat and def raud it out of the note in suit ; that prior 
to the bringing of this suit the Commercial Bank returned the note of 
the State Trust Company, together with. the collatéral, to the State Na- 
tional Bank at Little Rock, and demanded a return of the Phillips note 
pursuant to the terms of the agreement ; that the State National Bank, 
in furtherance of its purpose to cheat and def raud the Commercial Na- 
tional Bank, refused to return the Phillips note ; that after the appoint- 
ment of the receiver the Commercial Bank tendered the note of the 
State Trust Company and collatéral to the receiver, and again demand- 
ed the return of the Phillips note, and that this request was refused by 
the receiver. It then tendered the note and collatéral in court to be 
returned to the receiver. It was further alleged in the plea that there 
was no considération whatever passing f rom the State National Bank 
to the Commercial Bank for the note in suit, and it prayed that the 
Commercial Bank be adjudged the owner thereof, and that the pro- 
ceeds deposited in court be ordered paid to it. 

To this plea the receiver filed an answer denying the agreement be- 
tween the State National Bank and the Commercial Baïik to re-ex- 
change the notes, and alleging that the State National Bank was the 
owner of the note in suit. He further alleged that the contract and 
agreement set out in the plea filed by the Commercial Bank, if made, 
was whoUy ultra vires of the powers conferred upon both the State 
National Bank and the Commercial Bank. 

At the final hearing the court found the facts as set forth in the in- 
terplea filed by the Commercial Bank, and ordered the moneys de- 
posited in the registry of the court by Murray Phillips and Annie M. 
Phillips paid to the Commercial Bank, and directed that the note of 
the State Trust Company and the collatéral be delivered to the receiver, 

We think the évidence supports the finding made by the trial court, 
The record shows that at the time the notes were exchanged the mak- 
ers of the note in controversy were indebted to the Commercial Bank 
of New Madrid in the sum of $40,000. This was in excess of the 
amount the bank could loan to any one person or party under the laws 
of Missouri. The State Bank Examiner had complained of this excess 
loan, and had directed the bank to reduce it, and in order to meet the 
requirement of the State Bank Examiner it was agreed between the 
State National Bank, through Mr. Garanflo, its président, acting for it, 
and the board of directors of the Commercial Bank, acting for it, that 
the banks would exchange notes, the Phillips note hère in suit to be 
sent to the State National Bank, and the State National Bank to send 
from its notes to the Commercial Bank a note of like amount to be 
Rubstituted for the Phillips note, with the agreement that upon de- 
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mand thèse notes should be re-exchanged ; that the Phillips note was 
sent to the State l^ational Bank, and that bank forwarded to the Com- 
mercial Bank, in lieu of the Phillips note, a note executed by the State 
Trust Company of Little Rock, together with some shares of the capi- 
tal stock of the State National Bank as collatéral ; that the Commercial 
Bank tendered to the State National Bank the State Trust Company 
note and collatéral, and demanded a return of the note in suit, but this 
demand was refused by the State National Bank; that after the ap- 
pointment of a receiver a like tender and demand were made upon him 
and by him refused. 

[1] It was insisted at the argument that as the Commercial Bank 
had engaged in this transaction for the purpose of getting the Phillips 
note out of its assets, and thus diminishing its holdings of the Phillips 
paper, which was at that time in excess of the amount permitted by 
law, the agreement for a re-exchange of the notes could not be enforced 
in equity, for the reason that the very purpose of the agreement was 
to évade the laws of the state of Missouri and to deceive the State 
Bank Examiner. Even if such was the purpose of the agreement, as it 
undoubtedly was, we are wholly unable to see how that fact can in any 
way inure to the benefit of the State National Bank. The state of Mis- 
souri, the- only party, if any, who had a right to complain of the trans- 
action, is not a party to this suit, and is not hère seeking to enf orce any 
obligation or penalty for a violation of the laws of Missouri by the 
Commercial Bank. 

[2, 3] It was also suggested în argument that the président of the 
State National Bank had no authority, either express or implied, to 
make any agreement for the retransfer of the notes, and that his knowl- 
edge cannot be imouted to the bank; that the agreement for the re- 
transfer of the notes, in fraud of the laws of the state of Missouri, was 
wholly ultra vires of the State National Bank. This contention is, we 
think, without merit. If Garanflo, the président of the State National 
Bank, did not act for the bank, the bank would hâve no right to the pos- 
session of the note or to its proceeds. On the other hand, if the bank 
adopted his act as the act of the bank, and thus got possession of the 
note, it must be held to hâve adopted the entire transaction, including 
the agreement to re-exchange the notes upon demand. In other words, 
the bank cannot affirm a part of the transaction, which is to its advan- 
tage, and repudiate the rest. And the fact that the agreement was ultra 
vires would not defeat the right of the Commercial Bank to recover 
the note or its proceeds. In Central Transp. Co. v. Pullman's Palace 
Car Co., 139 U. S. 60. 11 Sup. Ct. 488, 35 L. Ed. 55, Mr. Justice Gray, 
speaking for the Suprême Court, said : 

"A eontract ultra vires belng unlawful and void, not because It Is In Itself 
immoral, but because the corporation, by the law of Its création, Is Incapable 
of making it, the courts, while refusing to malntaln any action upon the 
unlawful eontract, hâve always striven to do Justice between the parties, so 
fàr as could be done consistently with adhérence to law, by permltting prop- 
erty or money, parted with on the faith of the unlawful eontract, to be re- 
covered back, or compensatioi} to be made for it. In such case, however, the 
action Is not malntained upon the unlawful eontract, nor accordlng to its 
terms ; but on an implied eontract of the défendant to return, or, falling to 
do that, to make compensation for, property or money which it has no right 
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to retaln. To maintain such an action is not to afiirm, but to disaflirm, the 
unlawful contract." 

And in Pennsvlvania R. R. v. St. Louis, etc., R. R.. 118 U. S. 317, 
6 Sup. Ct. 1106, 30 L. Ed. 83, Mr. Justice Miller, in discussing a simi- 
lar question, said : 

"But we understand the rule In such cases to stand upon the broad ground 
that the contract Itself is void, and that neither what bas been done under it, 
nor the action of the court, can iiifuse auy vltality into It. Looking at the 
case as one where the parties hâve so far acted under such a contract that 
they cannot be restored to their original condition, the court Inqulres lï 
relief can be glven independently of the contract." Logan County National 
Bank v. Townsend, 139 U. S. 67, 11 Sup. Ct. 49e, 35 L. Ed. 107, and cases 
there dted. 

The rule is very clearly stated by Mr. Justice Harlan in the case last 
cited. That was a suit to recover bonds held by a bank under an agree- 
ment to replace them at a fixed price, upon tender back of the amount 
it had paid for them. The bank, upon the amount being tendered, re- 
fused to carry out the terms of the agreement and suit was brought by 
the vendor to recover oossession of the bonds. The court, in the 
course of its opinion, said : 

"From the time of such demand and Its refusai to retum the bonds to the 
vendor or owner, it becomes llable for their value upon grounds apart from 
the contract under which it obtained them. It could not rightfully hold them 
under or by virtue of the contract, and at the same tlme refuse to comply with 
the terms of purchase. If the bank's want of power, under the statute, to 
make such a contract of purchase may be pleaded In bar of ail clalms agalnst 
it based upon the contract— and we are assuming, for the purposes of this case, 
that it may be — it Is bound, upon demand, accompanled by a tender back ol 
the priée it paid, to surrender the bonds to its vendor. ïhe bank, in this case, 
Insisting that It obtained the bonds of the plaintifif in violation of the act of 
Congress, is bound, upon being made vchole, to return them to him. No ex- 
emption or Immunity from this prindple of right and duty is glven by the 
national banking act. 'The obligation to do justice,' this court said in Marsh 
V. Fulton County, 10 Wall. 676, 684 [19 L.Ed. 1040], 'rests upon ail persons. 
natural and artiflcial, and if a county obtaiiis the money or property of others 
without authority, the law, independently of any statute, wiil compel restitu- 
tion or compensation.' " Cltizens' National Bank v. Appleton, 216 U. S. 196, 
30 Sup. Ct 364, 54 L. Ed. 443. 

[4] The record shows that the note executed by the Trust Company 
and forwarded bv the State National Bank to the Commercial Bank in 
exchange for the Phillips note was never the property of the State Na- 
tional Bank ; that that bank never had any interest in it, and that the 
note was worthless. The receiver, when called as a witness, testified : 

"That there were no entries in the books of the State National Bank shovying 
that the Trust Company note sent to the Commercial Bank was the property 
of the State National Bank at the Unie that it vsfas sent to them, and that 
there was nothing on the books of the State National shovring any liabillty on 
the part of that bank to the Commercial Bank on account of the purchase of 
the Phillips note." 

That being true, there was no considération passing from the State 
National Bank to the Commercial Bank for the Phillips note, and com- 
mon honesty requires that the State National Bank return either the 
note or its proceeds to the Commercial Bank. Pullman's Palace Car 
Co. V. Central Transp. Co., 171 U. S. 138, 151, 18 Sup. Q. 808, 43 
242 F.~52 
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L. Ed. 108; Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 
1008; United States v. State Bank, 96 U. S. 30, 24 L. Ed. 647 ; Lou- 
isiana v. Wood, 102 U. S. 294, 26 L,. Ed. 153. 

The decree of April 21, 1916, made and entered by the district court, 
directing that tiie money deposited in the registry of the court pursu- 
ant to the stipulation of the parties and order of court be paid to the 
Commercial Bank, is affirmed. 

[5] After the entry of the decree just affirmed, and on the 5th of 
May, 1916, the district court made a further order in the cause allow- 
ing the Commercial Bank an attomey's fee of $750, and directing that 
the same be taxed as a part of the costs. We are unable to find in the 
record any basis whatever for the allowance of this attomey's fee, and 
counsel for the Commercial Bank conceded at the argument that the 
bank was not entitled to it. Moreover, there was no proof of the value 
of légal services in the amount stated in the order, or any amount, in 
favor of any of the parties to the litigation, and this order of the dis- 
trict court must be reversed, with instructions to set it aside. 



UNITED STATES v. PLETCHER et al. 

(Circuit Court of Appeals, Eiglith Circuit. May 7, 1917.) 

No. 4781. 

1. EqirrrT ^=:j67 — ^Lâches in Pbosecution of Suit. 

A party Is as much open to the charge of lâches for fallur« te prose- 
cute a suit dUlgently as for undue delay In Its Institution. 
[Ed. Note.— For other cases, see Equlty, Cent Dlg. §§ 191-196.] 

2. Public Lands <g=»120 — Cancellation of Gbant — Lâches. 

Whlle the United States Is not barred by lâches frora malntalning a 
suit brought to enforce a public rlght, or to assert a public Interest, and 
in whlch it Is a real party in Interest, it Is so barred from malntalning 
sults In whlch it is merely a formai party, brought to enforce the rlghts 
of indivlduals, and Involvlng no interest of the govemment, such as a 
suit to cancel grants of public lands In the interest of another clalmant. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dlg. §§ 332-335.] 

3. Public Lands <®=120 — Cancellation of Grant — IiACHes. 

In 1874 a person claimlng the rlght to enter land as a pre-empUon filed 
his final proofs, whlch were allowed and a patent was Issued. The final 
proofs were allowed, however, subject to appeal by F., who was In posses- 
sion of the land, havlng made a prellmlnary homestead entry thereon. The 
Land OHice declded in favor of F., and suit was brought to cancel the 
patent. After some prellmlnary steps no further steps were taken to pros- 
ecute the suit for 30 years. Meld, that the suit was barred by lâches, as 
the govemment was a mère nominal party, and the object of the suit was 
to perfeet F.'s title, especlally where in the meantime a party claimlng 
under tbe patent had recovered a judgment awarding! the ownership and 
possession of the land to hlm, and In rellance on such Judgment a thlrd 
party had purchased and paid for the land and Improved it. 

[Ed. Note.— For other cases, see PubUc Lands, Cent. Dlg. i§ 332-335.] 

Appeal from the District Court of the United States for the District 
of South Dakota; James D. Elliott, Judge. 

Cz=>For other cases see same toplc & KKY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Suit by the United States against Nathan R. Fletcher and others. 
From a decree (231 Fed. 326) for défendants, the United States ap- 
peals. Affirmed. 

E. W. Fiske, Asst. U. S. Atty., of Sioux Falls, S. D. (Robert P. 
Stewart, U. S. Atty., of Sioux Falls, S. D., and George Philip, Asst. 
U. S. Atty., of Rapid City, S. D., on the brief), for the United States. 

Edward E. Wagner, of Sioux Falls, S. D. (AJan Bogue, Jr., of Cen- 
terville, S. D., on the brief), for appellees. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. This suit was begun in 1879 by a bill of 
complaint filed by the United States in the District Court for the ter- 
ritory of South Dakota, against Nathan R. Fletcher. It alleged that 
Fletcher had filed his declaratory statement and made final proof, 
claiming the right to enter 160 acres of land in South Dakota as a 
pre-emption, and had delivered a military bounty land warrant in pay- 
ment, and that the offkers of the land department, relying upon his 
compliance with the pre-emption laws and his proofs thereof, had is- 
sued a patent to him for the land. It was alleged that Fletcher had not 
complied with the laws relating to settlement, résidence, and cultiva- 
tion, that his declaratory statement and final proof statements were 
false and fraudulent, and the prayer was for a cancellation of the 
patent. In 1880, an amended bill was filed making Hannah Jones a 
party, alleging that Fletcher had conveyed the land to her. Hannah 
Jones filed an answer in 1880, and in 1881 she took and filed the dépo- 
sitions of some witnesses. In 1884, a demurrer was overruled. No 
further steps were taken in the prosecution of this suit for the next 
30 years, when the United States applied for and was granted leave 
to file an amended bill making Charles Gors, as the holder of the légal 
title, a party défendant. Gors answered, denying the charges of fraud 
and mistake in issuance of the patent to Fletcher, alleging the con- 
veyances by which he derived title, and pleading the défense of lâches 
in the prosecution of the suit. The resuit of a trial of thèse issues 
was a decree in favor of the défendant Gors, and the United States 
has appealed, claiming the decree to be erroneous because the proofs 
showed the patent to hâve been erroneously issued, and that Gors had 
notice of the suit when he obtained his conveyance. If the défense 
of lâches bars the maintenance of this suit, it will be unnecessary to 
détermine the other questions argued. It was established that Fletcher 
filed his declaratory statement at the United States Land Ofiice on 
December 18, 1873, claiming the right to enter this land as a pre-emp- 
tion and alleging that he had made settlement thereon. On September 
5, 1874, Fletcher filed his final proofs and delivered a military bounty 
land warrant in payment for the land. On October 15, 1875, a patent 
was issued to him. Between the date of the filing of Fletcher's declar- 
atory statement and the date of his final proofs, one Daniel Famum 
made a preliminary homestead entry of this land, on April 4, 1874. 
He began résidence upon the land in April or May of that year, es- 
tablishing himself in a rude, but habitable, dwelling thereon, and has 
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resided on the land ever since. He built a more substantial house on 
the land after he had resided in the first one for two or three years, 
and that has been his home since it was erected. Famum began the 
cultivation of a portion of the land as soon as he first moved upon it, 
and soon had 20 acres under plow. 

When Fletcher's final proofs were allowed by the officers of the 
land department, it was subject to an appeal by Farnum; but the 
Commissioner of the General Land Office on December 6, 1877, found 
that no notice had been given to Farnum, and that Farnum was the 
rightful claimant to the land and that his entry was intact. The regis- 
ter and receiver were directed to demand of Fletcher the return of 
the patent. 

[1] The bill in this case was filed on January 13, 1879. Has the 
United States been guilty of such lâches as bars its right to the relief 
prayed? A party is as much open to the charge of lâches for the 
failure to prosecute a suit diligently as if he had unduly delayed its 
institution. Johnston v. Standard Mining Co,, 148 U. S. 360, 13 Sup. 
Ct. 585, Z7 L. Ed. 480; Willard v. Wood, 164 U. S. 502, 17 Sup. 
Ct. 176, 41 L. Ed. 531 ; Northrup v. Browne, 204 Fed. 224, 122 C. C. 
A. 496; Drees v. Waldron, 212 Fed. 93, 128 C. C. A. 609. The delay 
of 30 years in the prosecution of this suit is unexplained. 

[2] While the United States is not barred by lâches from maintain- 
ing a suit brought to enforce a public right or to assert a public in- 
terest, and in which it is the real party in interest, it is so barred from 
maintaining suits in which it is merely a formai party, brought to en- 
force the rights of individuals, and involving no interest of the gov- 
ernment. This distinction has often been declared in suits brought in 
the name of the United States to cancel grants of the public lands. 
United States v. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 32 L. Ed. 121 ; 
United States v. Des Moines Navigation & Railway Co., 142 U. S. 510, 
12 Sup. Ct. 308. 35 L. Ed. 1099 ; Moran v. Horsky, 178 U. S. 205, 20 
Sup. Ct. 856, 44 L. Ed. 1038 ; United States v. Chicago, M. & St. P. 
Ry., 195 U. S. 524, 25 Sup. Ct. 113, 49 E. Ed. 306; Curtner v. United 
States, 149 U. S. 662, 13 Sup. Ct. 1041, 37 L. Ed. 890; United States 
V. Chicago, M. & St. P. Ry. Co., 116 Fed. 969, 54 C. C. A. 545. In 
the case last cited the United States sought to recover land claimed to 
hâve been certified improperly to the state as part of a grant, when 
there was an existing homestead entry. One Donovan had lodged a 
contest against this claim of homestead and had filed an application 
to enter it as a homestead, if the contested entry were canceled. When 
the cancellation occurred, his application was refused; but Donovan 
used the land for 18 years, in connection with other lands of his own, 
and then possession was taken by one who claimed title through the 
original grantee. Eight years later the suit was filed. This court 
held that it conclusively appeared that the United States had no inter- 
est in the land, and that the object of the suit was to restore the land 
to the United States, in order that it might convey it to Donovan, as 
the claimant of a right of homestead thereon, and that the bar of lâches 
was complète. 

[3] The principles announced and applied in that case are conclu- 
sive in the détermination of this case. This suit was begun, after the 
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land department had upheld the entry of Farnum, had found that he 
had complied with the homestead law, and was in aid of his entry. 
Farnum has ever since resided upon this land, claiming it as his home- 
stead. The object of this suit is not to recover the land for the pub- 
lic domain, but to remove an obstacle to the perfection of Farnum's 
title. The government is therefore a mère nominal party, and the de- 
lay in the prosecution of the suit for 30 years, when the analogous 
statute of limitations applying to suits brought to annul patents limits 
the bringing of suits after 5 or 6 years f Act March 3, 1891, c. 561, § 8, 
26 Stat. 1099 [Comp. St. 1916, § 4992]), is fatal to the granting of 
the relief asked, unless it would be inéquitable to allow the défense 
in this case. The évidence shows that a suit was brought in the United 
States Circuit Court for South Dakota against Farnum by Allen, the 
grantee of Hannah Jones, and in that suit a judgment was rendered in 
1896, finding and awardîng the ownership and possession of the land to 
the plaintiff. Gors purchased the land of Allen's devisee in 1900, and 
paid $3,500 for it, relying upon this judgment against Farnum. Since 
that time he has occupied the land, except a small portion adjacent to 
F'arnum's house, and has expended over $4,000 in improvements on the 
land. He has not sought to evict Farnum, because of his advanced 
âge. Regardless of any questions of estoppel by reason of this judg- 
ment, or of the right of Gors to be called an innocent purchaser, or 
of the notice of this suit, the position of Gors appeals favorably to a 
court of equity as against the long and unexplained delay of the gov- 
ernment in the prosecution of this suit. 

The decree of the lower court will be affirmed. 



LAKE VIEW STATE BANK v. JONES et al. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2389. 

1. Bankruptct <S=>306 — Actions bt Tbustee— AppeaI/— Review. 

Wliere the findlngs of the District Court that a biH of sale and a chattel 
mortgage by a banUrupt operated as a préférence, and that the transfère© 
knew of the bankrupt's insplvent condition, and liad reasonable cause tx) 
believe that it was intended to give a préférence, and that their eaforce- 
ment would give a préférence, are based upon inferences drawn from un- 
dîsputed facts, and the statements of the transferee's oiïicials and repré- 
sentatives, they will not be reversed merely because the answer was 
verified. 

2. Bankruptct (@=»303(3) — Actions by Trustée— Weight and Suiticienct 

oF Evidence. 

In a suit to set aside as a préférence a bill of saie given by the banitrupt 
on November 16th to secure a loan made on the 13th, the évidence fails to 
show that an agreement was made on the 13th to give a bili of saie to 
secure the loan so made. 

[Ed. Note. — For other cases, see Banloniptoy, Cent. Dig. § 462.] 

3. Bankeuptcy <S=165(3) — Préférences— Secukity fob Présent Advances. 

Security given by a bankrupt witliin four months before bankruptcy, 
if otherwise valid, will be enforced to protect a présent advancement, even 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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though the borrower was Insolvent, and was known to be so by the party 
advancing the money. 
[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §| 259, 260.] 

4. Chattel Moetgaoeb i®=56— Natuee of Transaction— Bell of Sale as Se- 

CUBITT. 

A blll of sale of Personal property, glven to secare a loan, was in 
efifect a chattel mortgage. 
[Ed. Note.— For other cases, see Chattel Mortgages, Cent Dlg. §§ 23-41. J 

5. Bankbuptct <S=»151— Title of Pbopebty. 

As against the rights of a chattel mortgagee under an unflled mortgage, 
a trustée In bankruptcy stands In the position of an attaching créditer. 
[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 193, 239.] 

6. Bankbuptct <S=>152— Title of Trustee—Time of Vesting. 

The rights of a trustée In bankruptcy, as against an unflled mortgage, 
are determined as of the day the pétition In bankruptcy Is flled. 
[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 194.] 

7. Chattel Mobtoagss <S=>156— Pailuee to File— Takinq Possession. 

St Wis. 1915, S 2313, provides that no chattel mortgage shall be vaUd, 
except against the parties, unless the possession of the mortgaged prop- 
erty be dellvered to, and retalned by, the mortgagee, or unless the mort- 
gage or a copy be flled. Held, that where a blll of sale was glven to se- 
cure a loan, and subsequently a chattel mortgage covering addltional 
property and securing an addltional Indebtedness was glven to conflrm 
the bill of sale, a selzure of the property under the chattel mortgage was 
not a taking of possession under the blll of sale, so as to make the blll 
of sale valld, though not flled. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 265, 
271.] 

8. Bankbuptct <©=» 165(3) — Psefeeences— Secubitt fob Présent Advances. 

On November 16th a bankrupt procured a loan from a bank, and as 
security executed a bill of sale. The bank immediately sent its repré- 
sentative from Chicago to Wlsconsln, where the property was located, to 
examine conditions and report, and upon his retum, ana on learnlng from 
an attomey the légal ^eet of the blll of sale, it sent its attomey to Wis- 
oonsln, and on the 20th he obtalned a chattel mortgage covering aU of 
the bankrupt's property and securing the loan and other indebtedness ; the 
mortgage recitlng that It was for the purpose of confirming the blll of 
sale. The chattel mortgage was flled, but the blll of sale was not flled. 
When the chattel mortgage was glven, the bank knew the bankrupt was 
Insolvent, and had reasonable cause to belleve that a préférence was In- 
tended and would resuit trani the mortgage. Held, that under Bankr. 
Act July 1, 1898, c. 541, § 67d, 30 Stat 564 (Comp. St. 1916, § 9651), pro- 
vlding that liens glven or accepted In good falth, and not In contempla- 
tion of, or In fraud upon, that act, and for a présent considération, which 
hâve been reeorded according to law shall, to the extent of such présent 
considération only, not be afCected thereby, the bill of sale and the chattel 
mortgage, taken together, constltuted a valld lien on the property covered 
by the blll of sale to secure the payment of the loan, as up to the date 
when the mortgage was given the bank could hâve flled Its blll of sale and 
perfected the lien thereby created, and the surrender of a valld lien Is of 
itself a présent considération to the extent of the security released. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 259, 260.] 

Sanbom, District Judge, dlssenting. 

Appeal from the District Court of the United States for the Eastem 
District of Wisconsin. 

^zsFor otber cases see same toplc & KBT-NUMBER in al) Key-Numbered Digesta & Indexes 
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Suit by John M. Jones, as trustée in bankruptcy of William P. Burke 
and another, copartners as Burke & Hunt, and William P. Burke, in- 
dividually, against the Lake View State Bank. From a decree in fa- 
vor of plaintiff, défendant appeals. Reversed, with directions. 

From the decree setting aside the bill of sale dated November 16, 1914, 
exeeuted by William P. Burke, to J. J. Connors, for the beneflt of appellant, 
and setting aslde a certain chattel mortgage bearing the date of November 20, 
1914, executed by William P. Burke and Eva May Burke to appellant, thls ap- 
peal is taken. 

The copartnership, organized June, 1914, dissolved in December, 1914, was 
adjudged a bankrupt in Decemijer upon a pétition filed the 3d of the month. 
Without capital from the beginning, the company's financial condition gre%v 
steadily worse. At Its démise, the llabilities were approxlmatcly $33,000, and 
its assets, including disputed accoinits, only $16,000. It operated quarries in 
Wisconsln, and early and continuously and in ever-increasing amounts bor- 
rowed money from appellant. Ceitain of its accounts were from tUne to tlnïe 
assigned to the bank for security. Early in their dealings there was "talk" 
of giving security for their loans, but the "talk" never approached the dlgnity 
of an agreement. 

On November 12th, when bankmpts' Indebtedness to the bank was $11,- 
289.02, a further loan of $7,750 was sought. It was o>'er tlie appellant's loan 
of $7,750 thereafter made and the security subsequently taken that the issu^ 
involved In this suit arose. After flrst refusing, and only when bankrupts had 
vainly sought a loan elsewhere, appellant advanced $4,000 on November 13th, 
and certain open acoounts were tlien and there assigned as security for thlA 
loan. On the 16th, after a hurried trip to Wisconsln, Burke retumed for 
more nïoney and secured $3,750. A bill of sale was given to secure this last 
loan, coverlng nearly ail of bankrupts' property, and the bank clalms it 
was given pursuant to an agreement made on November 13th when the $4,000 
was advanced. 

Immediately thereafter appellant sent its représentative to Wlscon^n to 
examine conditions and report Upon the return of this représentative, an at- 
tomey was consulted, and discovering the légal effect of the bill of sale, and 
leaming also that the property at one quarry had been omitted theretfronï, 
appellant sent its attomey to Wisconsln. He obtained a chattel mortgage 
covering ail the bankrupts' proiwrty, and given to seeure ail of the bankrupts' 
indebtedness to the bank, and reciting among other things the foUowing : "For 
the purpose of conflrming a certain bill of sale in the nature of a mortgage 
to J. J. Connors, dated November 16, 1914," etc. The chattel mortgage was 
promptly and properly flled and directions ^ven to foredose at once. This 
bill of sale was never "flled." 

Burke, to whom the partnershlp had transferred its assets and business, 
having leamed that a foreclosure was irrfininent, left Wisconsln to seek a loan 
with which to pay thls mortgage. Whlle Burke was thus absent, appellant 
seized bankrupts' property under its chattel mortgage and advertised the 
sale thereof for Deceml)er 7th. In the meantime, but after the seizure under 
the chattel mortgage, proceedings in bankruptcy were instltuted and the sale 
was stayed. 

Upon ail the évidence the court made findbigs of fact as foUows : "As above 
indicated, I do not think the proofs sufflcient to avoid the assignment of ac- 
counts made on November 12th and ISth. I therefore flnd with respect to 
thèse two instruments (speaking of the two tn controversy) : (1) That the 
bankrupt gave them as conveyances of his property, while insolvent, and 
within four months of bankruptcy, and that their giving operated at the tlme 
as a préférence. (2) That their effect was to enable the défendant to get a 
larger i)ercentage of its debt than any other créditer of the same class. (3) 
That the défendant, at the time of recel ving such transfers, knew of the In- 
solvent condition of the bankrupt, and that at the same tlme it had reasonable 
cause to beUeve that it was intended thereby to give it a préférence, and that 
their enforcenïent would give a préférence. (4) That the allégations of mat- 
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ter of fact contalned In the complaint essential to avold the mortgage are 
proven and true." 

Samuel B. King, of Chicago, III., for appellant. 
Maurice A. McCabe, of Milwaukee, Wis., for appellee. 

Before MACK and EVANS, Circuit Judges, and SANBORN, 
District Judge. 

EVANS, Circuit Judge (after stating the facts as above). Appel- 
lant first assails the findings of fact made by the learned District Judge. 
We hâve carefully examined the évidence, and fînd it well supports 
the findings as announced. It would serve no useful purpose to set 
forth the facts in détail. 

[1] The mère fact that the answer was verified does not strengthen 
appellants' claim in this respect. The findings are based on inf erences 
drawn from undisputed facts and the statements of bank officiais and 
représentatives. In the face of such support, findings will not be re- 
versed because the déniai in the answer is supported by an oath. 

[2] Appellant's further claim that the bill of sale given on the 16th 
was executed pursuant to an agreement alleged to hâve been made on 
the 13th is not supported by the évidence. It may hâve been appel- 
lant's intention to obtain such security, but no agreement was reached 
on the subject. The witness Burke described the occurrence as fol- 
lows : 

"At the tlme I got the $4,000, Mr. McCabe told me to corne back on Monday. 
He wanted to make some further arrangements to proteet the bank, and in 
the meantim'e he would draw up something for me to sign. I do not know 
Just what the conversation was." 

Burke further says : 

"When I signed this assignment on the 13th, and the note for ?4,000, I 
agreed to be back on Monday, but the tlme was so short I dld not enter 
into any conyersation at ail. We were a mile from the dépôt. I had 20 
minutes to get there." 

Thèse answers, while somewhat qualified, in response to a leading 
question put to him, contain a fair statement of the situation so far as 
it concems the alleged prior agreement to exécute the particular bill 
of sale as security for the loan made on the 13th. This fact being es- 
tablished, the bill of sale and the chattel mortgage, having been given by 
the bankrupts while insolvent, and within the prohibited four months 
period prescribed by the statute, cannot be sustained so far as the $4,- 
000 loaned November 13th is concemed, in view of the court's further 
finding that on November 16th the appellant had reasonable cause to 
believe that the bill of sale would constitute a préférence. 

[3] But it is claimed that as to the $3,750 advanced November 16th 
the decree must be reversed. The loan of $3,750 was unquestionably 
made on the 16th, and the bill of sale was given to secure such advance- 
ment. If the security is otherwise valid, it will be enforced to proteet 
a présent advancement made as in this case, even though the borrower 
was insolvent, and was known to be so by the party advancing the nion- 
ey. In re Metropolitan Dairy Co., 224 Fed. 444, 140 C. C. A. 646; 
In re Clifïord (D. C.) 136 Fed. 475. 
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[4] But it is clalmed that the bill of sale, being a mère chattel mort- 
gage, was not valid, because never filed as provided by the laws of Wis- 
consin, nor was possession of mortgaged property taken thereunder as 
provided by section 2313, R. S. of Wisconsin. 

The bill of sale was in effect a chattel mortgage. First Nat. Bank 
of Madison v. Damm, 63 Wis. 249, 23 N. W. 497; Manf. Bank v. 
Rugee, 59 Wis. 221, 18 N. W. 251. That it was subject to the provi- 
sion of the Wisconsin statute respecting chattel mortgages is con- 
ceded. 

The Wisconsin statute bearing on the validity of chattel mortgages 
reads as foUows: 

SectiOQ 2313: "No mortgage of Personal property shall be valld agalnst aiiy 
other person than the parties thereto unless the possession of the mortgaged 
property be delivered to and retained by the mortgagee or unless the mort- 
gage or a copy thereof be filed as provided in section 2314, except when other- 
wise directed in thèse statutes. Nor shall a chattel mortgage of personal 
property which is by law exempt from seizure and sale upon exécution be 
valid unless the same be slgned by the wife of the person maklng such chattel 
mortgage, if he be a married man and if hls wlfe at the time be a member of 
his family, and unless such signature of such wife be witnessed by two wit- 
nesses." 

[5] As against the rights of a chattel mortgagee under an unfiled 
chattel mortgage, a trustée in bankruptcy stands in the position of an 
attaching créditer. In re Pittsburg Big Muddy Coal Co. (C. C. A. 7th 
Circuit) 215 Fed. 703, 132 C. C. A. 81. 

[6] The rights of such trustée are determined as of the day the pé- 
tition in bankruptcy is iîled. Bailey v. Baker Ice Machine Co., 239 U. 
S. 268, 36 Sup. Ct. 50, 60 L. Ed. 275. Having never been filed, the bill 
of sale was valueless as to third persons, unless possession of the mort- 
gaged property was "delivered to and retained by the mortgagee." In 
this case there was obviously no possession of the mortgaged prop- 
erty "delivered to and retained by the mortgagee," unless the possession 
taken by virtue of the chattel mortgage was such possession. 

[7] The seizure under the chattel mortgage cannot be construed as 
the taking of possession under the bill of sale. The chattel mortgage 
was an entirely différent security. It covered différent property. It 
secured a différent indebtedness. The notice of sale foUowing the 
seizure réad: 

"By virtuo of a chattel mortgage executed by William Burke and Eva May 
Burke. his wife, to the T^ake View State Bank of Chicago, 111., dated this 20th 
day of November, 1914," etc. 

It thus appeared that the notice described the seizure "by virtue of 
the chattel mortgage." The date named is the date of the chattel mort- 
gage. The appellant (named as mortgagee in the chattel mortgage) 
seized the property, whereas it was a stranger to the bill of sale. 

The appellant allèges in its complaint that it — 

"took possession of ail said assets and property in said chattel mortgage de- 
scribed * » * for the purpose of satisfying the lien ciaimed by it under 
such chattel nrortgage." 

Appellant, therefore, cannot rely upon its claim that the seizure was 
under the bill of sale, or that the bill of sale was a valid lien at the time 
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the bankruptcy proceedings were begun. The chattel mortgage given 
November 16th, disconnected from the sale of Noveraber 16th, likewise 
fumishes no basis for a lien in appellant's favor, for it was given for 
a past indebtedness, and under the finding, standing alone, was clear- 
ly a préférence. 

[8] But the bill of sale and the chattel mortgage taken together 
may well constitute a valid lien to secure the payment of $3,750. Sec- 
tion 67d of the Bankruptcy Act provides : 

"Liens given or accepted In good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, whlch hâve been recorded 
accordlng to law, If record thereof was necessary in order to Impart notice, 
shall, to the estent of such présent considération only, not be afCected by 
this act" 

Under the évidence in this case, the bill of sale made on November 
16th would hâve been brought within the provisions of this subdivision 
of section 67d, had it been filed as required by section 2313 of the Re- 
vised Statutes of Wisconsin. Lindley v. Ross, 200 Fed. 733, 119 C. 
C. A. 177; Remington on Bankruptcy, § 1314. Taking the chattel 
mortgage on the 20th, "for the purpose of confirming a certain bill of 
sale in the nature of a mortgage to J. J. Connors, dated November 16^ 
1914," etc., transferred to the mortgagee the protection afforded by the 
bill of sale. In re Mahland (D. C.) 184 Fed. 743; Stedman v. Bank of 
Monroe, 117 Fed. 237, 54 C. C. A. 269. 

There may be instances when a chattel mortgage, taken in lieu of a 
prior unrecorded bill of sale, would not be given the same lien efïect as 
the prior security; but in the case under considération only four days 
marked the différence in the dates of the two instruments. No rights 
were lost or prejudiced during that period. The $3,750 went to pay 
laborers. The distance between the place where the property was lo- 
cated and Chicago — the place where the business was conducted — ^made 
more rapid progress impossible. The bank acted with the utmost dili- 
gence after securing the bill of sale. Up to the date when the chattel 
mortgage was given, the bank could bave filed its bill of sale and per- 
f ected the lien thereby created, so far as the Wisconsin statute was con- 
cemed. In re Antigo Screen Docr Co., 123 Fed. 249, 59 C. C. A. 248. 
A surrender of a valid lien is of itself a présent considération to the 
extent of the security released. Remington on Bankruptcy. (2d Ed.) 
§ 1326. 

Again the chattel mortgage, executed and filed on November 20th, 
in connection with the bill of sale of November 16th, may well be dèem- 
ed to secure a substantially contemporaneous advance to the extent of 
$3,750 and as to the property covered by the bill of sale. Dean v. 
Davis, 242 U. S. 438, 37 Sup. Ct. 130, 61 L. Ed. 419 (decided Jan. 8, 
1917, by U. S. Suprême Court) ; Martin v. Hulen & Co., 149 Fed. 
982, 79 C. C. A. 492. The chattel mortgage did not permit the mort- 
gagors to make sales from the mortgaged property for their own use 
and benefit, and was therefore not fraudulent in fact, as declared in 
Blakeslee v. Rossman, 43 Wis. 116, Durr v. Wildish, 108 Wis. 401, 
^4 N. W. 437, and Bank of Kaukauna v. Joannes, 98 Wis. 321, 7S 
N. W. 997 ; nor does the évidence outside of the written instrument es- 
tablish any such agreement or understanding. 
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It follows, therefore, that the chattel mortgage, upon being prompt- 
ly filed, became a valid lien for the amount and to the extent that ihe 
bill of sale would hâve been a valid lien, if filed. So far as it includes 
additional security and attempts to secure an indebtedness in excess 
of $3,750, it is a préférence, properly avoided by the court. The mort- 
gage, however, should not hâve been entirely set aside. As appellant 
wrongfully refused to surrender its préférence, even in this court, no 
costs will be allowed in this court. 

The decree is reversed, with directions to enter a decree in accord- 
ance with the views hère expressed. No costs shall be' allowed to either 
party. 

SANBORN, District Judge, dissents. 



HUME et al. v. MTERS et al. * 
In re PIEDMONT MANGANESE CORP. 
(Circuit Court of Appeals, Fourth Circuit. May 17, 1917.) 
No. 1496. 
1- Bankbuptct <©=»3(>—0rdeks— Final Judqment— What CoNsrrruTES. 

An order In bankruptcy, dismlssing the pétition for compensation flled 
by receivers appolnted prlor to bankruptcy, who had dellvered the prop- 
erty of the bankrupt to the trustée, whlch authorlzed the flling of another 
pétition asserting thelr clalnïs on other grounds, Is not a final order, and 
a second pétition cannot be denled on the ground that the proper remedy 
should hâve been by appeal from the déniai of the first 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 36.] 

2. Bankbuptct i&=536— Obders— Finality. 

A court of bankruptcy Is always open, and untll distribution the bank- 
ruptcy court may open and reconslder on the merits Its orders concernlng 
pétition for payment of claims out of funds of the bankrupt estate. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 36.] 

8. Bankrtjptct ©=5347 — Riqhts of Receiver Peior to Bankrttptct— Claims. 

An assignée under a deed of assignment, or a receiver actlng under 

judicial authorlty, wlll be allowed compensation as a preferred claim In 

the administration of the property, to the extent that hia services hâve 

- benefited the estate. 

[Ed.. Note. — For other cases, see Bankruptcy, Cent. Dig. § 538.] 

4. Receivers ©=5l99— Allowance of Compensation— Orders. 

Orders allowing receivers compensation are purely administrative, sub- 
ject to disallowance or change with the development of the administration. 
[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 391.] 

6. Bankbuptct <g=»317— Compensation of Receivers— Orders. 

Where, after the appointment of receivers of a corporation on the ground 
of insolvency, the corporation was adjudicated a bankrupt, and the re- 
ceivers were by the appointlng court dlrected to dellver the corporate 
property to the trustée in bankruptcy, thelr compensation and allowances 
for thelr counsel being flxed by the same order, but without directions 
for payment, the order of the appointlng court is not concluslve on the court 
of bankruptcy, for such an order is administrative, and, while the court 
of bankruptcy may by comity indulge a presumption In favor of the cor- 
rectness of the allowance, yet it must exercise its independent Judgment 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 493-495.] 

^=»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests &. Indexes 
•Rehearing denled July 20. 1917. 
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Appeal from the District Court of the United States for the Western 
District of Virginia, at Lynchburg, in Bankruptcy ; Henry Clay Mc- 
Dowell, Judge. 

In the matter of the bankruptcy of the Piedmont Manganèse Com- 
pany, a corporation. Pétition by A. C. Hume and another, opposed 
by D. W. Myers, F. W. Whitaker, trustée in bankruptcy, and others. 
From a judgment denying the pétition, petitioners appeal. Affirmed. 

G. E. Caskie, of Lynchburg, Va., and James Mann, of Norfolk, Va. 
(Caskie & Caskiç, of Lynchburg, Va., and Mann & Tyler, of Norfolk, 
Va., on the brief), for appellants. 

S. V. Kemp, of Lynchburg, Va., for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and SMITH, 
District Judge. 

WOODS, Circuit Judge. The Piedmont Manganèse Company, a 
Delaware corporation, on November 29, 191^, filed a bill in the Dis- 
trict Court for the Eastern District of Virginia against the Piedmont 
Manganèse Corporation, a Virginia corporation having an office in 
that district, the Lynchburg Trust & Savings Bank, and the Phila- 
delphia Trust, Safe Deposit & Insurance Company. The complainant, 
as owner of a large majority of the stock of the Piedmont Manganèse 
Corporation, alleged the pecuniary embarrassment of the corpora- 
tion and the necessity, for the préservation of its property, that re- 
ceivers should be appointed, the corporate debts and assets ascertained, 
and that in the meantime the Lynchburg Trust & Savings Bank and the 
Philadelphia Trust, Safe Deposit & Insurance Company, as trustées of 
its mortgages, should be enjoined from foreclosing the mortgages. 
The trust companies were not served ; but upon the bill and answer of 
the Piedmont Manganèse Corporation the District Court for the East- 
ern District of Virginia on the same day granted a temporary restrain- 
ing order, appointed Arthur C. Hume and Charles Hall Davis tempo^ 
rary receivers, and required the défendants named in the bill to show 
cause why the injunction and the receivership should not be made per- 
manent. The hearing of the order to show cause was by consent post- 
poned from day to day and was never acted upon. In the meantime, 
on December 15, 1913, the unsecured creditors of the Piedmont Man- 
ganèse Corporation petitioned the District Court for the Western Dis- 
trict of Virginia, where its plant was located, that the corporation be 
declared a bankrupt, under the allégation that it had procured the ap- 
pointment of a receiver on the ground of insolvency. On March 3, 
1914, the corporation was accordingly adjudged a bankrupt on the 
ground stated in the pétition. Thereupon, on March 7, 1914, the Dis- 
trict Court for the Eastern District directed its receiver Hume, Davis 
having retired from the receivership, to file his final report, to turn over 
to the trustée in bankruptcy in the Western district ail the assets, books, 
and records of the bankrupt corporation ; and in the order, as compen- 
sation for services rendered, allowed Hume and Davis, as receivers, 
each $400, James Mann, as counsel for the receivers, $500, and Wm. 
H. Mann, as counsel for the Piedmont Manganèse Corporation, .$250. 
Other allowances were made for those who had been employed by 
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the receivers for the préservation of the property. The order did not 
express any intention to specifically charge the property with the pay- 
ment of the allowances. 

The receivers, having no fund in hand to pay allowances to them- 
selves and their counsel, turned over the entire property to the trustée 
in bankruptcy, and thereafter filed their pétition in tlie court of bank- 
ruptcy, alleging the order of the District Court for the Eastern Dis- 
trict to be an adjudication of their claims binding on the bankruptcy 
court, conferring on them a right to hâve the allowances to them and 
their counsel paid in préférence to the lien creditors. The bankruptcy 
court, finding that the liens under the deeds of trust would more than 
absorb the entire property, leaving nothing for unsecured creditors, al- 
lowed the truste© under the deeds of trust to take and sell the property, 
after depositing an amount sufficient to meet the claims of the receivers 
and their counsel. The bondholders under the trust deeds filed an an- 
swer to the pétition of the receivers, denying that the allowances made 
to the receivers and their counsel by the District Court for the Eastern 
District were binding on the court of bankruptcy. The issue thus made 
was heard by the référée, who held that the allowances in question 
made by the District Court for the Eastern District were not binding 
on the court of bankruptcy, and dismissed the pétition without préju- 
dice to the right of the petitioners to assert any claim for compensation 
by a new pétition or other proceedings. This order of the référée was 
affirmed. A new pétition was then filed, elaborating the position taken 
in the first, and indicating an intention to set up the further ground 
that the principal bondholder was estopped by the fact that he was rep- 
resented by counsel before the court and made no objection to the con- 
tiimance of the receiver,ship. This pétition was dismissed by the réf- 
érée, and his action was approved and affirmed by the order of the 
court of bankruptcy. The appeal is f rom this last order. 

[1, 2] The position is taken by the appellees that the appeal should 
be dismissed, because the second pétition was merely an effort to re- 
open the question of the effect of the order of the District Court for the 
Eastern District making the allowances, which had been adjudged 
against the petitioners by the order dismissing the first pétition, from 
which there was no appeal. This position is untenable. The order dis- 
missing the first pétition was not a final order, because it provided for 
another pétition to be filed, asserting the claims on grounds other than 
those set out in the first; and the second pétition indicates an intention 
to set up the additional ground of estoppel. But, aside from that, the 
court of bankruptcy is always open, and until the distribution of the 
fund in controversy tlie court had the power to open and reconsider 
on the merits its own orders. In re Burr Mfg. & Supply Co., 217 Fed. 
16, 133 C. C. A. 126. The language of the order of Judge McDowell 
clearly indicated that he did reopen the issue and consider it anew on 
the merits. 

[3-5] Stripped of mère incidental facts, the case made by the appeal 
is this: A court of equity appoints receivers of a corporation on the 
ground of insolvency, at the instance of a stockholder owning nearly 
ail the stock, in a proceeding to which no creditor, secured or unsecur- 
ed, was made a party by service. While the property is undisposed of 
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in the hands of the receivers, the corporation is adjudicated a bank- 
rupt. The court of equity then orders its receivers to turn over the 
corporate property to the trustée in bankruptcy, and by the same order 
fixes the compensation of the receivers and their counsel, without mak- 
ing provision for its payment. Is the order of the court of equity, 
making the allowances, binding as res adjudicata on the court of bank- 
ruptcy ? 

There is a distinction between the efïect of the order before us and 
an order of a court of equity making such allowance, where the prop- 
erty has, through the instrumentality of the receivers, been disposed of, 
and the purchase rooney is in the hands of the receivers. In the latter 
situation there is reason in the view, though we do not commit our- 
selves to it, that the court of equity turns over only the net fund in its 
hands after deducting the expansés incurred in its production, includ- 
ing the compensation of its receivers and their counsel. It is true that 
in many of the cases broad language is used in favor of the authority 
of courts to fix the compensation of their officers; but thèse cases relat- 
ed to allowances and payment f rom f unds in hand, not to fixing charg- 
es upon spécifie property to be tumed over to the bankruptcy court. 
Kennedy v. American Tanning Co., 81 N. J. Eq. 109, 85 Atl. 812 ; Sin- 
ger v. National Bedstead Mfg. Co., 65 N. J. Eq. 290, 55 Atl. 868; 
State V. German Exchange Bank, 114 Wis. 436, 90 N. W. 570; In re 
Board of Directors Suburban Co., 143 N. Y. Supp. 363; Mauran v. 
Crown Carpet Lining Co., 23 R. I. 344, 50 Atl. 387; Id., 23 R. I. 324, 
50 Atl. 331 ; Wilson v. Parr, 115 Ga. 629, 42 S. E. 5. The distinction is 
forcibly stated in Hanson v. Stephens, 116 Ga. 722, 42 S. E. 1028. 
When the court of equity has not reduced the property to money, it is 
not in possession of that definite knowledge of the value of the proper- 
ty which is an important factor in finally fixing compensation. 

Any real services, either of an assignée under a deed of assignment 
or of a receiver acting under judicial authority, will be allowed as a 
preferred claim in the administration of the property and the distribu- 
tion of its proceeds to the extent that the services hâve benefited the 
estate. Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 h. 
Ed. 1165. But orders for such allowances are purely administrative, 
subject to entire disallowance or change by either increase or decrease 
with the development of the administration. The order of Judge Wad- 
dill of the Eastem District making allowance to the receivers w£is pure- 
ly administrative. It was subject to change at his discrétion at any 
time at least before actual payment, as long as he had the responsibility 
of administration. When the responsibility of administration fell upon 
Judge McDowell, with it came the power to exercise the same dis- 
crétion. The point of logical contradiction, not to say absurdity, is 
reached when it is said that an allowance which Judge Waddill could 
hâve revoked, or increased or diminished, at his discrétion, attached 
to the property as it passed to the bankruptcy court as an unalter- 
able judgment beyond the control of the judge of the bankruptcy court. 

The true rule is this: When a court of equity appoints receivers of 
corporate property, its allowance to its receivers and their attorney is 
an administrative order, presumptively right as to the justice of the al- 
lowance. When the corporate property falls by opération of law into 



HOLSBERRY V. CLARK 831 

the bankruptcy court, that court by comity will îndulge the presump- 
tion in favor of the correctness of the allowance; but the court of 
bankruptcy, having the responsibility of administration, must exercise 
its independent judgment, giving due weight to the presumption in fa- 
vor of the administrative finding of the court of equity. This, we 
think, is what the Suprême Court meant in the case of In re Watts, 
190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933, when it said: 

"It has been already assumed that the bankruptcy proceedlngs operated to 
suspend the further administration of the Insolvent's estate In the state court, 
but it remained for the state court to transfer the assets, settle the accounts of 
Its receiver, and close its connection wlth the matter. Brrors, if any, com- 
mltted in so doing, could be rectlfied in due course and in the designated way." 

The rectification of errors in due course and in the designated way 
hère referred to must mean rectification by the bankruptcy court, for 
after the assets are tumed over to that court ail orders relating to the 
matter must emanate from that court. 

The judgment of the District Court is affirmed, without préjudice to 
the right of the petitioners to apply to that court for the allowance of 
such compensation to themselves and their attorney as it may think fit. 

Affirmed. 
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(Circuit Court of Appeals, Fourth Circuit. May 17, 1917.) 

No. 1497. 

CoNTRACTS <S=»129(1) — Validitt — Unlawfui, Use of Bankeuptct Pboceed- 

ING. 

A contract whereby défendant was to pay plaintififs the amount of their 
daim against an hisolvent, in event that défendant, upon the institution 
of bankruptcy proceedings by plaintifCs, should be enabled to procure the 
assets of the insolvent at a sum sufficiently less than their value to cover 
defendant's unsecured claim, Is unenforceable, and the court will leave 
the parties in the situation it flnds them ; such a contract, which provided 
for the sélection of defendant's attorney as trustée and that of plaintiffs 
as attorney for the bankrupt's creditor, and contemplated a division of 
fées and commissions with plaintiffs, ofCering an opportunity to pervert 
the processes of the Bankruptcy Act. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 616, 619-621, 
625-632.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

Action by F. A. Holsberry and H. L. Ewing, copartners trading as 
the Upshur Supply Company, against H. E. Clark. There was a judg- 
ment for défendant, and plaintiffs bring error. Affirmed. 

W. B. Maxwell, of Elkins, W. Va. (E. L. Maxwell, of Elkins, W. 
Va., and H. Roy Waugh, of Buckhannon, W. Va., on the brief), for 
plaintiffs in error. 

U. G. Young, of Buckhannon, W. Va. (Young & McWhorter and 
J. M. N. Downes, ail of Buckhannon, W. Va., on the brief), for de- 
fendant in error. 

■ " ~"' " • " '-'—'■-'■"- ■— ■ ■ 'I III I II .. ■ — Il 1^ 

^=:^For other cases Bee same topic & KBY-NUMBETR In ail Key-Numbered Digests & Indexe» 
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Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. The plaintiffs in error brought an action 
in the court below against the défendant in error, one of the counts in 
the déclaration wherein, viz., the fifth count, was for the recovery of 
$7,000, for that a concern known as the Newell Bros. Lumber Com- 
pany owning property to the value of $300,000 was insolvent, and 
among the creditors included the plaintifïs in error, to whom it owed 
about $7,000, and the défendant in error, to whom it owed about $110,- 
000, neither of which debts were in any way or manner secured, and 
that the défendant in error proposed to and agreed with the plaintifïs 
in error that, if they would devise a means whereby the défendant in 
error could secure the lumber plant and property of Newell Bros. 
Lumber Company at such a price as would save to the défendant in 
errOr his debt, then the défendant in error would pay to the plaintifïs 
the amount of the debt to them of $7,000; that accordingly the plain- 
tifïs procured to be instituted and prosecuted by themselves, and oth- 
er creditors associated with them, proceedings in bankruptcy where- 
under the said Newell Bros. Lumber Company was adjudicated bank- 
rupt, and ail its property sold, and the défendant in error was enabled 
to purchase ail this property at such price, less than the reasonable value 
thereof, as secured to him his large debt in that he was enabled to se- 
cure, for not exceeding $170,000, plant and property of the reasonable 
value of not less than $300,000 to $350,000, whereby the défend- 
ant under his promise and agreement was indebted to the plaintifïs for 
$7,000. 

The action having gone to trial the plaintifïs introduced testimony to 
the efïect that they had made an agreement with the dçfendant that if 
plaintifïs instituted suit to put Newell Bros. Lumber Company in bank- 
ruptcy as compensation for so doing défendant would reimburse plain- 
tifïs or pay them the amount that Newell Bros. Lumber Company 
owed them provided the property of Newell Bros. Lumber Company 
should sell at less than $110,000; that one S. T. Spears, the attorney 
of the défendant Clark, was to be elected trustée in iDankruptcy, and C. 
W. Maxwell, an attorney of plaintifïs, to be attorney for the bank- 
rupt's creditors ; and that the commissions of the trustée, Spears, and 
the fées of the attorney, Maxwell, were to be divided by them equally 
with the plaintiffs. The plaintifïs did associate other creditors with 
themselves and file proceedings in bankruptcy under which Newell 
Bros. Lumber Company was after a contest adjudicated bankrupt. 
Spears, the attorney of Clark, was appointed trustée and divided with, 
or at least paid a portion of his commissions to the plaintifïs. In or- 
der to procure Spears' appointment some arrangement was made with 
J. M. N. Downes (one of the defendant's attomeys in this cause), 
whereby Maxwell shared his fées with Downes and no part was paid 
to the plaintifïs. An appraisement of the property of the bankrupts, 
Newell Bros. Lumber Company, was had. The appraisement does not 
appear in the record. According to a statement in the brief of argu- 
ment of counsel for appellants the appraisement was for about $85,- 
000. The défendant Clark proved a secured claim against the bank- 
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rupts for $95,550.05. This claim constituted a first lien on the prop- 
erty of the bankrupts, and had been purchased by Clark for $60,000 
from one C. E. Specht, the original holder. Clark also submitted an 
application to the bankrupt court, setting ont that the bankrupt owed 
him some $23,441.16 for which he was entitled to a lien on the lumber 
and lumber products at the mill of the bankrupt. What action was 
taken on this application does not appear in the record. The trustée 
in bankruptcy — Spears — reported to the court, recommending a sale 
of ail the property of the bankrupt at the earliest possible date, and on 
the 21st of February thereafter the référée in bankruptcy directed a 
sale to be made by the trustée of ail the property at public auction. At 
this sale the défendant Clark purchased ail the property for $89,500. 

At the trial the presiding judge, on motion of the defendant's coun- 
sel, excluded from the jury ail of the testimony introduced under the 
fîfth count to recover $7,000 and refused to allow the jury to consider 
it or return any verdict thereon. To this ruling of the court the plain- 
tiffs in error duly excepted, and this writ of error was sued out to cor- 
rect the judgment of the court below on this point. 

Taking the testimony at the trial for the plaintifï, it shows a 
wide variance from the contract alleged in the déclaration, and a con- 
tract of most uncertain character. The contract alleged in the déclara- 
tion was one whereby, if by the institution of the bankruptcy proceed- 
ings the défendant was enabled to purchase the property of Newell 
Bros. Lumber Company at a price that would save him an unsecured 
debt of $110,000, he would pay plaintiffs' debt of $7,000; it being al- 
leged that plaintiffs had executed this contract by enabling défendant 
to so acquire property for $170,000 which exceeded in value $300,000. 
The testimony showed an alleged agreement that, if the property sold 
at less than $100,000 or $110,000, then the défendant would pay plain- 
tiffs' debt. The testimony also showed that the défendant had a com- 
paratively inconsiderable unsecured debt to save, that he had a prior 
lien debt of over $98,000, and that he bought for $89,500, or less than 
his lien, property appraised according to the statement of plaintiffs' 
counsel at $85,000. The testimony thus fails to support the plaintiffs' 
allégations that the défendant was enabled to buy the property at a 
figure so much less than its value as would save him his unsecured 
claim. The court below does not seem to hâve ruled that the testi- 
mony varied too greatly from the allégations, or that the testimony 
was wholly insufficient to establish the alleged contract, but excluded 
ail the testimony as much so as if the entire pleading on that point had 
been struck out as not stating any contract on which plaintiffs could 
recover. The assignments of error bring up the question whether the 
plaintiffs had the right to introduce any testimony to support their al- 
leged cause of action. 

Assuming that the gravamen of the charge in this fifth count is that 
the plaintiffs and défendant made an agreement whereby plaintiffs 
were through légal proceedings to hâve Newell Bros. Lumber Com- 
pany adjudicated bankrupt, and then to work or contrive so aa that the 
défendant should acquire the bankrupt property at less than its real 
value : Is that a contract based on a considération which is enf orceable 
in 3 court of law ? The whole plan as alleged and testified to sraacks 
242 F.— 53 
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of an agreêment to so initiate and control the bankruptcy proceedings 
as to procure a resuit net contemplated or permitted by the Bankrupt 
Act (Act July 1, 1898, c. 541, 30 Stat. 544). The agreêment that Spears, 
the attomey for Clark, was to be made trustée, and to divide his légal 
commissions with the plaintifïs, who were also to receive a part of 3ie 
compensation to be allowed by the court to tiie attomey for the credi- 
tors, gives color to the transaction. If Spears was to use his position 
as trustée to further the acquisition by Clark of the bankrupt property 
at less than its value, the whole plan was still more questionable. The 
impression left by the testimony as a whole is that the agreêment was 
that two creditors acting together should use the processes of the bank- 
rupt law so as to compel the liquidation under circumstances that 
would enable one of them to acquire this property at less than its value 
to the conséquent loss of the other creditors. 

The contract seems one that a court of law should décline to give 
effect to, leaving the parties as they chose to place themselves. If the 
défendant Clark had paid the plaintiffs the amount claimed, and then 
brought an action to recover back on the ground that it was money 
paid without considération under an illégal contract, the court would, 
under the gênerai rule, décline to interfère, and it would be logical 
that conversely the court would not sanction a recovery by the défend- 
ant in the first instance. Inasmuch, however, as the testimony fails 
to show performance with the alleged contract, in that it fails to show 
that the défendant was enabled to purchase the property at a price so 
much beneath the value as would secure to the défendant his unsecured 
claim, the judgment below might well be affirmed on that ground. 
The bill of exceptions brings up the question not of the sufRciency of 
the évidence to support a verdict, but the right of the plaintiff to re- 
cover at ail, even if the testimony introduced had supported the alléga- 
tions of their déclaration. The ruling of the learned judge below ex- 
cluded the entire testimony, and practically refused to allow any testi- 
mony to be introduced for submission to the jury to sustain the alléga- 
tions of the fifth count. This could only be on the theory that the fifth 
count, and the testimony attempted to be introduced in its support, pre- 
sented no cause of action upon which the plaintiffs had a right to re- 
cover. We are of opinion that a contract for rémunération, based on 
the considération that the proceedings and adjudication of the court of 
bankruptcy will be used by joint action for the purpose of enabling 
one party to the contract to procure the assets of the bankrupt at much 
less than their value, is not one that should be enforced in a court of 
justice. To do so would be to offer too great incentive to parties, by 
combination for that purpose, to warp and twist the objects sought to 
be obtained by the Bankruptcy Act from being effected, through a 
misuse of the process of the bankrupt court. 

The judgment of the court below is accordingly affirmed. 

Affirmed. 
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ORVIS et al. v. BRITISH AMERICAN COTTON CO. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 1917.) 

No. 1489. 

1. BST«PPEL ®=»117 — Evidence — Admissibilitt — Modification of Contbact. 

Under a contract whereby défendants were to pay drafts by plalntifif 
for the purchase of cotton for resale In England, $8 a baie was deposlted 
as a margln and was to be held by défendants until they had dlsposed of 
the spot cotton and the futures cotton sold to hedge. In an action on the 
contraet, évidence was admltted that, before plaintifC's manager went to 
England to attend to the delivery of the cotton to purchasers, défendants 
agreed to crédit plalntlff for each lot of cotton dellvered wlth the $8 a 
baie. Held, that this évidence was admissible, slnce, whlle there was no 
additlonal considération for the modification of the original agreement, 
the testlmony that plaintifC's manager went to England belleving in the 
promise was snffident to ralse the issue of estoppel. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dlg. § 307.] 

2. Evidence <S=9457 — Pabol Evidence to Vabt Wbitinq — ^Meanino of Lan- 

GXJAGE. 

Where such contraet contalned no expllcit statement of the grade of cot- 
ton called for, but stated that sales of cotton had been made to varloua 
persons "on May/June," letters and paroi évidence were admissible to 
show that the word "on" in the quoted expression meant a hlgh and not a 
low grade of cotton. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 2104, 2107, 2108.J 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Greensboro; James E. Boyd, Judge. 

Suit by the British American Cotton Company against Charles E. 
Orvis and others, copartners as Orvis Bros. & Co. Judgment for plain- 
tiff, and défendants bring error. Reversed. 

J. S. Duncan, of Greensboro, N. C, and Joseph E. Johnson, of War- 
saw, N. C, for plaintifïs in error. 

Thomas S. Beall, of Greensboro, N. C. (King & Kimball and R. C. 
Strudwick, ail of Greensboro, N. C, on the brief), for défendant in 
error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON. Dis- 
trict Judge. 

WOODS, Circuit Judge. The défendants, Orvis Bros. & Co., cotton 
brokers in New York, made a contraet with the plaintifif, British Amer- 
ican Cotton Company, looking to the payment of drafts made by the 
plaintifï on défendants for the purchase of cotton for shipment to Eng- 
land. Omitting features not involved, the letter from the plaintifï to 
défendants which expressed the agreement contained this représenta- 
tion, that plaintifï had sold 500 baies of cotton in England : 

"I hâve sold 500 b/c for January shipment as follows: 200 b/c to William 
Calvert & Sons, Ltd., Preston, England, 93 points on May/June. 100 b/c to 
William Calvert & Sons, Ltd., Preston, England, 110 points on May/June. 
100 b/c to Tootal, Broadhurst & Lee, Bolton, England, 100 points on May/ 

â=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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.Tune. 50 b/c to Tootal, Broadhnrst & I>ee, Bolton, England, 110 points on 
May/June. 50 b/c to Copster Mill Co., Ltd., Oldhan, England, 65 points on 
May/June." 

The undertaking of the plaintiff to buy the cotton to fill thèse con- 
tracts, to secure both itself and the défendants by hedging, and to fur- 
ther secure the défendants by margins, was thus expressed: 

"This cotton I will buy from reputable shippers in tbe South, and at 
once sell contracts against it through you In Liverpool or New York, as I 
may prefer. I then désire to draw upon you for the full amount of the sale 
priée as described above, with properly certlfled blU of ladlng, freight pre- 
pald, and insurance certiflcate for the value of the cotton plus 10 per cent, at- 
tached, havlng first plaeed in your handsi a margin of $8 per baie in cash." 

It was provided that the contract should apply "in ali particulars to 
the 500 baies of cotton above specified as well as to ail subséquent 
transactions." The contract also contained this provision: 

"It is understoort that thèse arrangements are révocable at the pleasure of 
either you or ourselves, upon 20 days' written notice." 

The plaintiff, through J. M. Hause, its manager, purchased 800 baies 
of cotton in the South, and défendants paid drafts, w^ith bills of lad- 
ing attached, for the price at which plaintiff represented it had sold 
this cotton in England. The drafts and bills of lading were sent to 
Parr's Bank, Manchester, défendants' agent in England, where they 
were to be taken up by payment of the English buyers of the cotton at 
the priées represented by plaintiff to défendants as the priées at which 
it had sold. Four hundred baies of the cotton were delivered, and the 
price advanced by défendants for them was repaid. The plaintiff 
was unable to dispose of the remaining 400 baies and repay the pur- 
chase money to défendants. The défendants af terwards exercised their 
option to close the contract on 20 days' notice, sold the cotton at con- 
siderably less than the amount of the drafts drawn on them for it and 
expenses, and credited the plaintiff with tlie net proceeds. The hedg- 
ing contracts the défendants closed out at a différent time for a con- 
sidérable profit. In the progress of the matter the défendants released 
$500 of the $6,400 margin of $8 a baie deposited by the plaintiff. 

The complaint is to recover $11,739.12 and interest, being the al- 
leged balance due plaintiff on account after crediting plaintiff with the 
400 baies of cotton sold by défendants at its alleged true value $31,- 
341.59, and crediting also the alleged profit of $7,060.75 made by de- 
fendants in closing out the futures sold against the spot cotton pur- 
chased. The action is not for conversion. On the contrary, the com- 
plaint connotes that the défendants exercised their contractual right in 
undertaking to sell the cotton as pledgees. The défendants alleged in 
their answer false and fraudulent représentations of the plaintiff as to 
the quality of the cotton, false représentation that it had mad'e sales of 
ail the cotton at the priées represented by its drafts, the failure of the 
plaintiff to deliver and sell on account of the inferior quality of the 
cotton, and their own inability from the same cause to sell, after dili- 
gent efforts, for a greater price than that actually realized. Their 
claim is that, after allowing crédit for the greatest price they could get 
for the cotton and for $5,834.56 profit on the hedges, the plaintiff 
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still owes them $5,161.16 balance on the account. For this sum they 
set up a counterclaim. The verdict was in favor of the plaintif? for 
$6,400, and the case is brought up on assignments of errer in the ad- 
mission and exclusion of testimony and in the charge of the District 
Judge. 

[ 1 ] The case hinges on the question whether the plaintiff or the de- 
fendant is responsible for the failure to hâve the drafts and bills of lad- 
ing for 400 baies of the cotton taken up in England, and the subséquent 
sale of the cotton by défendants at much less than the amount of the 
drafts of the plaintiff which the défendants paid. On this issue the 
plaintiff was allowed to introduce paroi testimony to the effect that, 
after the exécution of the contract and after purchase of the cotton, but 
before Hause went to Europe to attend to the delivery of the cotton to 
the supposed purchasers, the défendants agreed in a conversation with 
Hause to crédit plaintiff at Parr's Bank on drafts and bills of lading 
for each lot of cotton delivered with the $8 a baie paid to défendants as 
margin at the beginning, and that, if the défendants had not refused to 
perf orm their agreement, the plaintiff would hâve been able to deliver 
the cotton at a price sufficient to take up the drafts. This testimony 
tended to modifv the original agreement, which contemplated that the 
défendants should hold the $8 a baie until they had disposed of the 
spot cotton and the futures sold to hedge, and there was no additional 
considération for the alleged promise. Nevertheless, it was compétent, 
since the testimony of Hause that he went to England, believing in the 
promise, was sufficient to raise the issue of estoppel against the défend- 
ants. The objection that a contract so material, not alleged in the 
original complaint, should not hâve been brought in by amendment at 
the trial, to the manifest surprise of the défendants, is not without 
force. But the décision of the point is unnecessary, since the défend- 
ants will hâve the opportunity to meet the issue at the new trial, which 
must be ordered on another ground. 

[2] On the pivotai point stated, the défendants introduced évi- 
dence tending to show that the failure of the plaintiff to deliver the cot- 
ton and make payments of the drafts was not due to any refusai on 
their part to release the $8 a baie margin, but to the fact that the plain- 
tiff had not made contracts of sale upon which it could make delivery, 
and to the further fact that tlie cotton was of such inferior grade that 
there was no market for it at a price approximating that at which the 
plaintiff had falsely represented to the défendants it had been sold. 
Bearing, also, on this point of inferior grade, was the évidence to the 
effect that plaintiff, in buying the cotton, had drawn on défendants for 
the large profit of $18 or $19 a baie above the cost price. Ail this tes- 
timony was admitted as compétent. In further proof that plaintiff's 
inability to deliver the cotton and pay the drafts was due to its own 
breach of its contract with the défendants, testimony was offered by the 
défendants, and excluded by the court, to the effect that the word "on" 
in such expressions as "100 b/c to William Calvert & Sons, Ltd., Pres- 
ton, England, 93 points on May/June," meant a high ana not a low 
grade of cotton. This testimony was erroneously excluded. In the 
absence of an explicit statement in the contract of the grade of cotton 
called for, paroi évidence was admissible of trade terms indicating the 
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grade. Salmon Falls M. Co. v. Goddard, 14 How. 446, 14 L. Ed. 
493 ; Robinson v. United States, 13 Wall. 363, 20 L. Ed. 653. 

The District Judge seems to hâve taken the view that the written 
contract covered ail the transactions between the parties, and that, as 
it was apparently silent as to grades of cotton which the plaintiff repre- 
sented he had sold in England, paroi évidence on that subject was in- 
admissible. No discussion is necessary to show that in the sale of cot- 
ton grade is of primary importance. The plaintiff had a right to meet 
the contention that the contract was silent as to grade by introducing 
letters and paroi évidence showing the grade of cotton intended. Es- 
pecially is this so, since the plaintiff alleged in its complaint that the 
cotton was "of the kind and quality in and by said contracts contem- 
plated." The principle is familiar that such évidence does not tend to 
alter the contract, but to supply that which the parties had in mind, but 
failed to express, in the instrument. 17 Cyc. 662. The évidence of- 
fered on this subject was erroneously excluded. 

The assignments of error relating to the exclusion and admission of 
évidence not particularly discussed, are unimportant, and, we think, 
not well founded. 

The charge was to the effect that the obligation imposed on the 
pledgees by the contract was to exercise good f aith and due diligence in 
disposing of the spot cotton and to crédit the pledgor with the net pro- 
ceeds of the cotton so handled, and that the plaintiff was entitled to 
crédit for the profit actually realized from the hedges. As bearing on 
this issue of the amount for which the défendants were accountable as 
pledgees, the court gave the instruction that the défendants would be 
required to account for any price the pledgor would hâve sold the cot- 
ton for, but for the failure of the défendants to release the margin de- 
posited, if the défendants agreed to release it in furtherance of the sale, 
There can be no dispute that thèse were sound légal propositions. 

There was no request to submit to the jury the issue whether the évi- 
dence was insufïîcient to show estoppel by reason of any action of plain- 
tiff in reliance on défendants' alleged promise to release the margin in 
furtherance of the completion of the alleged sales by the plaintiff. 

On the testimony before the court, the charge was not subject to ex- 
ception. 

Rfversed. 



WOO VEY V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. June 30, 1917.) 

No. 2984. 

1. Aliens iS=326 — Chinese Pebsons — E'Xolusion. 

The son of a Chinese merchant, born In the United States, In which 
place hls father was engagea in business, is, though he becomes a laborer, 
entitled to remaln. 

[Ed. Note. — For other cases, see Allens, Cent Dlg. S 83.] 

2. AxiENS <S=32(5) — Déportation Procekdings — Chinese Persons. 

That a Chinese person in déportation proceedlngs asserted that he was 
a citizen of the United States, because born therein, does not cast upon 

®=>For other cases see same topic & KBY-NOMBER la ail Key-Numbered Dlgesta & Indexe» 
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the govemment the burden of showlng hlm not bom wîthln the United 
States; Act May 5, 1892, c. 60, § 3, 2T Stat. 25 (Comp. St. 1916, § 4317), 
and Act April 29, 1902, c. 641, 32 Stat. 176, providlng that every Cîhinese 
person or person of Chlnese descent shall be adjudged unlawfully witliln 
the United States, unless sueh person shall, by affirmative proof, establlsh 
hls rlght to remain. 

3. Aliens ©=332(12) — I>epoetation — Eeview. 

The flndlng of the trial judge, in proceeding for déportation of Chlnese 
person, whlch was in aceordance wlth the conclusion of the commlssioner, 
Is entitled to great weight on appeal. 

4. AxiENS <S=532(8) — Ohinese Pebbons — Déportation. 

In a proceeding for the déportation of a Chlnese person, who clalmed 
he was bom in the United States and was a citizen, évidence held in- 
sufficient to sustain hls contention. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. S 84.] 

5. Appeal and Ebrob ®=>1050(1) — Review — Haemi-ess Ebror. 

Testlmony by a witness for the govemment as to a conversation had 
with one of the defendant's witnessea is harmless, where defendant's 
witness had substantially admitted the facts referred to in the conversa- 
tion, as is testimony, by such witness that he had a conversation wlth 
another of defendant's vdtnesses, where the nature of the conversation 
was not mentioned. 

[Ed. Note.— For other cases, see Appeal and Brror, Cent Dig. !§ 1068, 
1069, 4153, 4157.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Proceeding by the United States against Woo Vey. Défendant was 
found by the commissioner to be a Chinese person unlawfully in the 
United States, and ordered def>orted, and on trial de novo in the Dis- 
trict Court the commissioner's décision was sustained, and défendant 
ordered deported. From that judgment, défendant appeals. AfErmed. 

Chas. W. Savage, of Cleveland, Ohio, for appellant. 
Jos. C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. By due procédure under tlie Chinese 
Exclusion Act, appellant was by a commissioner adjudged to be "a 
Chinese person and a p>erson of Chinese descent, and * * * a la- 
borer unlawfully within the United States," and was accordingly or- 
dered deported to China. Upon a trial de novo in the District Court, 
the commissioner's décision was sustained, and depKjrtation ordered. 

[1] It is admitted that appellant is of Chinese parentage. The only 
meritorious question anses over his contention that he was bom in the 
United States. If he was bom hère, then under the testimony other- 
wise presented he is entitled to remain. United States v. Wong Kim 
Ark, 169 U. S. 649, 653, 705, 18 Sup. Ct. 456, 42 L. Ed. 890; Ng You 
Nuey (C. C. A. 6) 224 Fed. 340, 343, 140 C. C. A. 26. If he was not 
born in this country, the order of def)ortation was rightly made. 

[2] At the opening of the trial appellant's counsel, in reply to a 
question of the district attorney, stated that appellant "is a citizen of 
the United States, of Chinese descent, that is, of Chinese parents"; 

©=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and appellant contends that thereby the burden was placed upon the 
government of showing that appellant was not bom within the United 
States. This contention is directly in the teeth of the statute, which 
provides that every "Chinese person or person of Chinese descent ar- 
rested under" its provisions "shall be adjudged to be unlawfully with- 
in the United States unless such person shall establish, by affirmative 
proof, to the satisfaction of" the judge or commissioner, "his lawful 
right to remain in the United States." 27 Stat. 25, § 3; 32 Stat. 176, 
Chap. 641 ; Chin Bak Kan v. United States, 186 U. S. 193, 200, 22 
Sup. Ct. 891, 46 h. Ed. 1121 ; Lum Kim v. United States (C. C. A. 6) 
225 Fed. 31, 34, 140 C. C. A. 357; Bak Kun v. United States (C. C. 
A. 6) 195 Fed. 53, 55, 115 C. C. A. 55 ; Ng You Nuey v. United States, 
supra, 224 Fed. at page 343, 140 C. C. A. 26. To hold that the burden 
thus distinctly imposed upon appellant is shifted by the assertion of 
a claim of domestic birth would be to emasculate the statute. 

[3, 4] The important question is whether appellant has sustained 
the burden of proof imposed upon him. The testimony was ail taken 
jn open court before the then District Judge (the présent Mr. Justice 
Clarke), who was decidedly of the opinion that appellant's birth in 
the United States was not satisfactorily shown. This conclusion of 
the trial judge, fortified as it is by the findings of the commissioner, 
is, to say the least, entitled to very great weight, and should not be 
lightly disturbed. Tom Hong v. United States, 193 U. S. 517, 522, 24 
Sup. Ct. 517, 48 L. Ed. 772; Bak Kun v. United States, supra, 195 
Fed. at page 55, 115 C. C. A. 55. Appellant testified that he was 30 
years of âge, and was born in San Francisco, Cal. ; that he lived there 
until he was 9 years old, when his father and mother both retumed to 
China, leaving him in charge of Woo Shing, an uncle, who took him 
to Ashland, Ky. (where the uncle died), and where appellant lived with 
one Woo Jan; that his parents died in China several years after re- 
turning to that country, and that appellant has no brolîiers or sisters. 
Appellant's own testimony is not necessarily convincing. Before the 
District Judge he testified that he was born in a building on Dupont 
Street in San Francisco ; that he did not know what his father "was 
doing, but he was engaged in builder's business." Before the inspecter 
he testified that he was bom on a farm, but could not say whether the 
farm was in San Francisco or outside of that city. Neither before 
the District Judge nor before the inspecter was he able to tell the name 
of any Street in San Francisco (except that in the District Court he 
mentioned Dupont street as his place of résidence) ; nor does he seem 
to bave had any definite recollection regarding San Francisco, its 
streets, or gênerai conditions. He refers to no one there who would 
know him, or who ever knew him. No one else testified to his résidence 
in Ashland. 

Appellant produced but two witnesses to sustain his claim of birth in 
the United States. Both thèse witnesses testified they were cousins 
of appellant — one of them, Woo Kong, that appellant was a son of 
Woo Yeh ; the other, Woo Shang, gave the name of appellant's father 
as Woo Sen. The onë said the father was in the gênerai merchandise 
business, and was agent for a railroad and a steamship company ; he 
seemed to know nothing of the father's being a farmer. The other 
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said the father had a store at which he sold "Chinese clothes and 
groceries and such things" ; says he may hâve had other business, but 
does not appear to hâve known of any other. Each claimed to hâve 
been living in San Francisco about 30 years ago, and at the time ap- 
pellant was born, and to hâve known of his birth. But the testimony 
of thèse witnesses, at the most, cornes substantially to this: That- 
the Chinaman who appellant says was his father had a child boni 
in San Francisco at the time appellant claims he was born; for the 
witness Woo Kong had not seen appellant from the time he was 2 
years old until he was 14 or 15 years of âge (and then in Charleston, 
W. Va.), and naturally did not then recognize him. The other wit- 
ness had never seen appellant from the time he was 2 months old until 
he was about 28 years old, 2 years before the trial in the District Court, 
and then in Cleveland, Ohio. Manifestly, neither of thèse witnesses 
would be able to identify appellant as the child born in San Francisco 
at the time alleged, except for appellant's statement that he was the son 
of the Chinaman referred to, and that he was bom on the date claimed, 
unless to the extent that statements made regarding persons or facts 
within the knowledge of the witnesses might hâve some persuasive 
force in that direction. 

The trial judge refused to crédit the testimony of the two corrobo- 
rating witnesses, saying: 

"The manner of thèse two witnesses on the witness stand and thelr contra- 
dictions in the course of thelr direct examlnatiou, as they testlfled before 
tliis court, and particularly the manner and contradictions of this doetor 
[Woo Kong], lead tliis court to belleve that no crédit can he given to thelr 
testimony at ail." 

In the opinion of the trial judge appellant's claim to citizenship was 
finally lef t to rest solely upon his unsupported statement. Caref ul con- 
sidération of the testimony convinces us that we would not be justified 
in disturbing the conclusion of the court below. It is, of course, en- 
tirely possible that appellant has told the entire truth, and that he is 
entitled to remain hère. If so, his déportation is a serions hardship. 
But the absence of satisfactory évidence to prove it, through death 
of witnesses or otherwise, is his misfortune, and not the fault of the 
courts, which are not at liberty to disregard the express statute, re- 
quiring affirmative and satisfactory proof of his right to remain, nor 
the settled rules governing appellate administration. Ng You Nuey v. 
United States, supra, 224 Fed. at page 343, 140 C. C. A. 26. 

[5] Exception is taken to the overrulitig of objections to certain 
testimony of the inspector, as to his conversations with certain persons 
at Ashland, Ky., and with the witness Woo Kong in Charleston, W. 
Va. Of the latter testimony it is enough to say that the fact testified 
to had before been substantially admitted by Woo Kong. The state- 
ment that the witness had a talk with Woo Chan was harmless, as it 
was not said what the conversation was. It is doubtful if the testi- 
mony as to the statement of Ah Hay was objected to. If the objec- 
tion was intended to apply to that testimony, it was not good. 

The judgment of the District Court must be affirmed. 
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WILLIAM CHAMP & SONS SHIP & ENGINE BLDG. CO. v. WAOZAK. 

(Circuit Court of Appeals, Thlrd Circuit May 24, 1917.) 

No. 2193. 

1. Mastee and Servant <g=>276(5) — Actions foe Injueies — Sufficienct of 
Evidence. 

In an employé's action for injuries, there was testimony to show that 
a pneumatic drill or chlsel operated by liim, and whlch, when in proi)ei- 
order, would operate only when a spring or lever was pressed, and would 
cease operating when such pressure was wlthdrawn, was defectlve, in that 
it would not respond properly to the lever mechanisni, but would start 
when it should stop, and stop when it should start, that, when an at- 
tempt was made to stop it, it continued to operate, with the resuit that 
the chisel stuck and the blade broke, a portion of it striklng plaintlfC in 
the eye, and that the employer was informed of this detect in the appa- 
ratus. Held, that thèse facts, if true, were suffident proof of the em- 
ployer's négligence in failing to provide a safe and sultable instrument 
with which to work, to support the action, and the case was not one in 
which an attempt was made to deduce négligence from the happening of 
the accident. 

[Ed. Note^-T-Por other cases, see Master and Servant, Cent. Dlg. S 961.] 

2 Mastee and Servant <S=»189(7) — Fellow Servants — Foekman. 

Where there was testimony that an employé in the conduct of hia 
work was wholly subject to a foreman's orders and that the foreman, 
though not havlng the power of final discharge, had the power to sélect 
men for discharge, and that discharges were made by another upon hls 
recommandation, the court properly refused to hold the foreman a fellow 
servant of the employé, without power to speak for the employer in 
directing the employé in his work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 448.] 

3. Mastee and Seevant >S=>289(8) — ^Actions foe Injuries — Question for 

JUBT. 

Iteasonable reliance by a servant on a master's promise to repair, and 
continued use of a defectlve instrument for a reasonable period pending 
performance, is not contributory négligence as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1097.] 

4. Mastee and Servant «^=289(8) — Actions ïoe Injuries — Questions fob 

JUET. 

In an employé's action for Injuries, there was évidence that a pneumat- 
ic drill or chlsel, intended to operate only when a spring or lever was press- 
ed, did not respond properly to pressure, in that It would start when it 
should stop, and stop when it should start, that the employé operating it 
told his foreman that it was no good, that the foreman after examtning 
it and trying it for himself, sald it was ail right, and for the employé to 
go to work, and that he would flx it when he got a chance, that the em- 
ployé continued to work with it for about three hours, and that he was 
then injured by its failure to work properly. There was no évidence to 
show that, after the promise to repalr, there was any change in the de- 
fectlve opération, or anything to indicate that the danger was greater or 
more imminent after the promise than before. Meld, that the court 
properly refused to hold as a matter of law that plalntifE relied upon the 
promise for an unreasonable period, and imprudently continued in the 
employment in the face of obvions and imminent danger, and was there- 
fore gullty of contributory négligence, as what Is a reasonable period 
to continue in tbe employment, in reliance on a promise of repair, is or- 
dlnarily a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1097.] 

<S=3For other sases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for tlie Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Adam Waczak against the William Cramp & Sons Ship 
& Engine Building Company. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

Graham & GilfiUan and Joseph Gilfillan, ail of Philadelphia, Pa., for 
plaintifï in error. 

B. D. Oliensis, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an action for personal injuries 
sustained by the plaintiff, in conséquence, it is alleged. of the négli- 
gence of the défendant in ordering and directing him to use a tool 
known by the défendant to be defective and dangerous. 

The plaintifï was a chipper and caulker in the shipyard of the de- 
fendant. He worked with a pneumatic drill or chisel called an "air 
gun." The mechanism of this appliance was such that when in proper 
order it would operate only when a spring or lever was pressed and it 
would cease operating the instant pressure was withdrawn. 

Shortly after going to work on the day of the accident, the plaintifï 
found that the air gun did not respond properly to pressure, in that it 
would start when it should stop and stop when it should start. He 
took it to his foreman and had the following conversation with him. 
The plaintifï said: 

" 'Charlle, that machine no good, he don't drive regular.' And Charlie 
Ginhart said to me — he got hold of the machine to look at it, and he started 
it hlmself. He said, 'The machine is ail rlght. You go to work. When I 
get a chance I will fix it rlght.' " 

The plaintifï returned to work with the tool in this condition and 
continued to work with it for about three hours, when, as he testified, 
the chisel of the gun stuck against the iron, the gun refused to stop 
upon release of pressure, and the chisel broke, one part remaining in 
the iron, and the other flying through the air struck him in the eye 
and inflicted the injury complained of. Thèse facts were vigorously 
controverted, but are now established by the verdict of the jury. 

[1] The first error assigned was the court's refusai to direct a ver- 
dict for the défendant on the ground that the plaintiff had failed to 
prove négligence. In support of this contention, the défendant urges 
that évidence which showed that the spring would not work, but did 
not show why it would not work, was not évidence of the defective 
condition of the appliance, and in default of other évidence left the 
jury to find négligence from the fact of the accident. 

This was not a case where the act which caused the injury was un- 
known or left in doubt, as in those cases in which attempts hâve been 
made to deduce négligence from the happening of the accident (Ceen 
V. Cramp, 249 Pa. 415, 95 Atl. 101 ; Montgomery v. Rowe, 239 Pa. 
321, 86 Atl. 923 ; Brynelson v. Concrète Steel Co., 239 Pa. 346, 86 Atl. 
924) ; for hère the testimony showed that the tool was defective and 
whereiri it was defective, and how the accident happened in conse- 
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quence of the defect. It showed that the defect in the appliance was 
its refusai to respond propedy to the lever mechanism; that in the 
lever mechanism was the seat of the trouble, and that because it would 
not respond it continued to operate when an attempt was made to stop 
it, with the resuit that the chisel stuck and the blade broke, and in that 
way caused the injury. It further appeared tliat the défendant was in- 
formed of the defect. Assuming this to be a true narrative of the 
facts, it was proof of the master's négligence in failing to provide the 
servant with a safe and suitable instrument with which to work, 
amply sufficient to support the action. Whether it was true was a 
question whoUy for the jury. Gerding v. Standard Pressed Steel Co., 
220 Pa. 229, 69 Atl. 672. 

Error is charged to the court for submitting to the jury the ques- 
tion of the plaintiff's right to recover after returning to work with a 
known defective appliance upon the direction of the foreman and in 
reliance upon his promise to repair. This error is assigned upon sev- 
eral grounds, the first of which is that the foreman was the plain- 
tiff's fellow servant and therefore was without authority to bind the 
défendant by his order and promise. 

[2] In presenting this question, counsel did not invoke the law of 
vice principal as declared by the Pennsylvania Employers' Liability 
Act (P. L,. 1907, p. 523), but relied generally upon the sufficiency of the 
testimony to take the foreman out of the class of fellow servants. Con- 
sidering the point along the line of the argument, we are satisfied that 
there was testimony in abundance that the plaintiff, in the conduct of 
his work, was wholly subject to the foreman's orders, and that the 
foreman, though not having the power of final discharge, had the pow- 
er to sélect men for discharge, and upon his recommendation dis- 
charges were formally made by another. Upon the évidence as to the 
relative positions of the plaintiiï and the foreman and as to the fore- 
man's control of the plaintiff, we are of opinion that the court com- 
mitted no error in refusing to hold the foreman a fellow servant of 
the plaintiff without power to speak for the défendant in directing the 
plaintifï in his work. 

[3, 4] The défendant contends finally that even if the foreman was 
authorized to speak for and bind the défendant, his promise to fix the 
appliance when he got a chance was not sufficiently defînite in point of 
time for the plaintifï to rely upon it, and if in reliance upon it he con- 
tinued to work with the tool for something more than three hours, 
knowing its defects ail the while, he was guilty of contributory négli- 
gence, and therefore the court should hâve directed a verdict for the 
défendant This contention is controlled by well settled principles. 
In Glass v. Collège Hill Borough, 233 Pa. 457, 82 Atl. 771. the court 
said: 

"That a servant may be guilty of contributory négligence In continuing 
to use a machine which he Unows to be in a dangerous condition, notwith- 
standing he has protested against such use, and received the master's prom- 
ise to repair, Is not to be questioned ; but, after ail, the test of contributory 
négligence In such case is whether the danger in uslng the machine was so 
Imminent that no man of ordinary pnidence would assume the risk. Except 
where the danger is so imminent that a reasonably prudent mnn would not 
incur it, the servant may, in reliance on the promise of the employer to 
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remedy it. remain for a reasonable perlod In the employment wlthoot for- 
feiting bis rlght to recover for injuries received because of thèse condi- 
tions." 

In Seaboard Air Line v. Horton, 239 U. S. 595, 599, 36 Sup. Ct. 
180, 182 (60 L. Ed. 458) the court said: 

"To relieve the master from responsibility for Injuries that may befall hls 
servant whlle remainlng at his work, dn reliance upon a promise of répara- 
tion, there must be something more than knowledge by the employé that 
danger confronts htm, or that it is constant. The danger must be imminent 
— immedlately threatening — so as to render It clearly imprudent for hlm to 
confront it, even In the Une of duty, pending the promise." 

We do not understand that the défendant questions thèse gênerai 
principles, or that it objects to the manner in which they were stated 
to the jury. Its complaint is that the court did not itself apply them to 
the facts of the case and détermine as matters of law the questions to 
which they were applicable. We find no évidence tending to show that 
after the master's promise to repair and after the plaintiflf resumed 
work with the defective instrument, there was any change in its defect- 
ive opération or anything to indicate that the danger was greater or 
more imminent after the promise than before. Reasonable reliance 
by the servant on a promise of réparation and continued use of the de- 
fective instrument for a reasonable period pending performance can- 
not be regarded as contributory négligence as a matter of law. Sea- 
board Air Line v. Horton, supra. What is such reasonable period is 
ordinarily a question for the jury. Meade v. Pittsburg Rvs. Co., 223 
Pa. 145, 72 Atl. 263 : Glass v. Collège Hill Borough, 233 Pa. 457, 82 
Atl. 771 ; Pavan v. Worthen, 80 N. J. Law, 567, 78 Atl. 658. The 
court, therefore, committed no error in refusing to hold as a matter of 
law, that the plaintiff relied upon the promise of the défendant for an 
unreasonable period, and imprudently continued in its employment in 
the face of danger both obvious and imminent, and therefore was 
guilty of contributory négligence. 

As we fînd no merit in the assignments of error, 

The judgment below is affirmed. 



THE MOHAWK. 

THE TRANSFER NO. 20. 

(Circuit Court of Appeals, Second Circuit. Aprll 10, 1917.) 

Nos. 138, 139. 

1. CoT-LisiON <S==>95(2)— Meeting Steam Yessels — Négligent Navigation. 

Wlien a long tow was lying in East River above the Battery and about 
600 feet ofC the Manhattan plers, tailing upstream with a strong flood 
tide, the steamer Ragnarok came around the Battery under tow and 
stopped some distance ofE the Brooklyn piers opposite, waitlng for the 
vacation of her slip and leaving enough space between her and the tow 
for the passage of one vessel, but not for two. Behind the tow the tug 
Transfer No. 20, with a car float on eaeh slde, was comlng down, as near 

©SjFor other <^aaes see same toplo & KEY-NUMBER in al) Key-Numbered Digests & Indexes 
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the piers as the tow, when the steamer Mohawk rounded the Batte^-, 
and after slguallng the Transfer wlth one whlstle started to pass up 
between the tow and the Ragnarok. The Transfer paid no attention to 
the first signal and crossed the second, heading eut toward the Brooklyn 
shore, so that when one of her car floats camte Into collision wlth the 
Mohawk they were on crossing courses, wlth the Mohawk on the star- 
board sdde of the Transfer and the privileged vessel under the rules. 
The blow struck the Mohawk caused her to swing around, and she came 
Into collision wlth the tug of the Bagnarok. The Mohawk kept her course 
and speed until just before the collision. Seld, that she was not In fault, 
but that th« Transfer was solely In fault for both collisions, for not walt- 
Ing until the Mohawk had passed and for changing her course. 
[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 200-202.] 

2. Collision <®=391— Ckossing Vessels— Staeboaed Hand Rttle. 

The exception to the starboard hand crossing rule In case of veasels 
coming around bends in channels applles only In case of short bends, 
where for some reason approachlng vessels cannot see each other wlthin 
half a mile. 

[Ed. Nçte.— For other cases, see Collision, Cent. Dig. §§ 187-192.) 

Appeals from the District Court of the United States for the South- 
ern EHstrict of New York. 

Suit in admiralty for collision by Eliza A. Fernald and Jennie T. 
Gerting, owners of the steam tug Leader, against the steamer Mohawk, 
the New England Steamship Company, claimant, and the tug Transfer 
No. 20, the New York, New Haven & Hartford Railroad Company, 
claimant, impleaded, with cross-libel by the owner of the Transfer. 
Decree against both the Mohawk and the Transfer, and the latter 
claimant appeals. Modified. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for Eliza Fernald and others. 

Haight, Sandford & Smith, of New York City (Clarence Bishop 
Smith, of New York City, of counsel), for the Mohawk. 

James T. Kilbreth, of New York City, for the Transfer No. 20. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This suit grows out of collisions at a 
place in the East River between the Whitehall ferries and the old Wall 
Street ferry in New York. The District Judge in his opinion refers 
to this région as one "fruitful of disaster." The collision occurred on 
August 20, 1914, about 6 p. m. The weather was clear. The tide was 
strong flood. There was no wind to interfère with navigation. 

There were two collisions, one immediately following the other. 
The first collision was between the steamer Mohawk, owned by the 
New England Steamship Company, and Transfer No. 20, owned by 
the New York, New Haven & Hartford Railroad Company. The im- 
pact of this first collision caused the Mohawk to head toward the steam 
tug Leader, which it hit, and which sank within 15 minutes. The 
owners of the Leader then filed this libel against the Mohawk, and al- 
leged that the collision was due solely to the fault of that steamer. 
Decrees hâve been entered accordingly, and from them the New York, 
New Haven & Hartford Railroad Company appeals. 

®=>For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgesls & Indexes 
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The New England Steamship Company as the owner of the Mohawk 
then filed a pétition in which it was alleged that the collision between 
the Mohawk and the Leader was not due in any respect to any fault 
or négligence on the part of the Mohawk or those in charge of her, 
but was wholly due to the fault and négligence of Transfer No. 20, 
and asking that Transfer No. 20 be brought in as a party to the suit. 
The New York, New Haven & Hartford Railroad Company filed a 
cross-libel as the owner of Transfer No. 20. 

The District Judge found both Transfer No. 20 and the Mohawk 
in equal fault on the Leader's libel and directed that the damages in 
the sum of $7,212.76 and costs in the sum of $50.24 be divided ; and 
on the libel of the New England Steamship Company and cross- 
libel of the New York, New Haven & Hartford Railroad Company 
the damages and costs were ordered divided for the like reason, the 
damages and costs of the New England Company being $2,212.73, 
and those of the Railroad Company being $304.97. 

[1] The question which is presented to this court is to détermine 
whether this collision was due to the equal fault of the Mohawk and 
Transfer No. 20, and, if not, to place the fault where it rightly belongs. 

The steamship Mohawk, 265 feet long, left her pier in the North 
River about 5 :45 p. m. on the day in question, rounded the Battery 
about halfway between South Ferry and Governor's Island and pro- 
ceeding under one bell straightened on her course up the East River on 
her way to New Bedford. Transfer No. 20 was coming down the 
East River on the New York side, having in tow two car floats, one 
on each side, lashed alongside. The car floats were fully loaded with 
freight cars, there being 20 or 21 cars on each float. The car floats 
were 250 feet long. The Transfer was bucking the tide, and proceed- 
ing at the rate of 3 or 4 miles an hour, and was on its way to New 
Jersey. As the Mohawk rounded the Battery the steamship Ragnarok 
was ahead of her, with the tug Leader on her starboard side, forward 
of amidships. The Leader was a steam tug 68 feet in length, 17.4 feet 
beam, with 7.5 feet draft. The Leader was a tight, staunch, and sea- 
worthy steam tug, and was well and sufficiently manned and equipped. 
The Ragnarok, a Norwegian cargo boat, was lying oflf Bedloe's Island, 
when the tug made fast on her starboard side just abaft her forecastle 
head. The Ragnarok left her anchorage, accompanied by the Leader, 
about 5 :30 p. m., and proceeded up the East River. This steamer was 
bound for Pier 12, Brooklyn. After rounding the Battery, the Rag- 
narok headed toward Brooklyn, and, finding that her pier was occu- 
pied for the time, she lay in the stream, waiting for her berth to be 
vacated at 6 o'clock, having stopped her engines about 150 feet oflE the 
pier. While lying there the pilot on the Ragnarok discovered the 
Mohawk coming around the Battery. His attention was called to her 
by the blowing of her alarm whistle. The Mohawk was headed across 
toward Brooklyn, and toward Pier 12. 

At the time of the collision there was lying in the East River off 
Piers 5 and 6 what is described as the Albany or Pocahontas tow. It 
was headed about even with the pier head line, and the stern of the 
tow trailed in toward the shore. There is testimony tq the effect that 
the tow was perhaps 700 feet long. The trial judge thought that it 



^iS 242 FEDERAL REPORTER 

was lying 600 feet off the Manhattan shore, or a little more than one- 
fifth of the distance across the river at that point. The Pocahontas 
tug in charge of this tow was headed south and using her angines 
merely to stem the flood tide, so that she would remain stationary 
while other tugs brought out scows to make up the tow. The captain 
of the Transfer stated that he first saw the Mohawk when he got 
abreast of the first tier of the tow. The Mohawk was then rounding 
the Battery. As the Ragnarok tumed towards Brooklyn, she left 
room for one vessel to pass between her and the Pocahontas tow. 
The Transfer, which had been waiting for the Ragnarok to leave room 
for her to pass, changed her course, and, without hearing or answering 
the Mohawk's whistle, entered into the gap. The resuit was a colli- 
sion; the space not being sufîficient for her to pass. The space be- 
tween the Ragnarok and the Pocahontas tow was wide enough for 
one to pass, but not for two. The Mohawk had the right of way, and 
kept her course until danger of collision became apparent. 

As the Mohawk straightened on her course toward the Brooklyn side 
of the channel, and between the Pocahontas tow and the Ragnarok, 
she saw, lying directly behind the tow, Transfer No. 20. At that time 
the Transfer was lying about off Pier 10, on a course parallel with 
the New York piers, the distance from the New York piers being 
, slightly less than that of the tow. The Mohawk at this time was on 
her course up the river, and when she was about off the New York 
ferry slip of the' Thirty-Ninth Street ferry to Brooklyn, her master 
blew one whistle to the Transfer. He then waited a reasonable time, 
and, on receiving no answer, stopped the engines of the Mohawk and 
blew alarm whistles. He then repeated the signal of one blast, which 
the Transfer immediately answered with two, crossing the signal 
given, and directing her course out into the river. The master of the 
Transfer maintains that he blew a signal of one blast to the Mohawk, 
and that the two-blast signal was blown to one of the tugs of the tow ; 
but the master of the Mohawk testified he saw the Transfer change her 
heading to cross his bows, and supposed that the two blasts were 
blown to him. 

At this time the Mohawk was drifting with the tide and her own 
momentum. There was not room for her to pass between the Trans- 
fer and the tow, and reversing would hâve increased the risk of col- 
lision. The proctors for the Transfer agrée that the Mohawk should 
hâve passed the Transfer on the Brooklyn side. To do this, and to 
avoid the Transfer as she headed away from New York, the master 
of the Mohawk put his helm hard aport and his engines fuU speed 
ahead. He blew his alarm whistle again, and then a single blast of 
his whistle, to indicate that it was necessary for him to proceed ahead. 
This maneuver was almost successful; but, before the Mohawk had 
quite cleared the car floats, the latter struck her just abaft of the after 
gangway, within about 50 feet of her stem. The Mohawk's engines 
were immediately put full speed astern, but the impact forced the 
Mohawk's stem downstream and her bow up, causing her to head 
tojvard the tug Leader, which, seeing her approach, let go of the Rag- 
narok and started ahead, but was struck by the Mohawk before she 
had proceeded far. 
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The District Judge found, and the testimony shows, that whcn the 
Mohawk blew her first signal of one whistle the Transfer was lying 
in a place of safety, close to the New York piers, off Pier 10, and 
headed down the river. The District Judge found, and the testimony 
shows, that the Transfer did not answer this whistle, or pay attention 
to the navigation of the Mohawk, which was proceeding on her course 
ap the river, so as to pass between the tow and the Ragnarok. The 
District Judge found, and the testimony shows, that from the posi- 
tion of safety oflf Pier 10, the Transfer changed her course, so as to 
proceed out into the river and go past the tow, and, thongh the Mo- 
hawk at once put her helm hard to port and her engines fnll speed 
ahead, the Transfer proceeded sufficiently far out into the river so that 
her car floats struck the Mohawk near the Mohawk's stern. 

To summarize, we hâve thèse three undisputed facts : (1) The 
Transfer was in a place of safety, and headed in a direction which 
would hâve avoided collision. (2) The Mohawk in ample time blew 
a blast of one whistle for the two vessels to pass as they were headed, 
and the Transfer did not answer or pay any attention to this whistle. 
(3) The Transfer, on the contrary, changed her course, and shortly 
thereafter collision resulted. 

It is claimed that the collision might hâve been avoided if the Mo- 
hawk had gone still further to the east, and objection is made to the 
fînding of the District Judge that the Transfer proceeded out as far 
as the middle of the river, and to his further finding that the Ragnarok 
was sufficiently close, so that the efïect of the blow was to turn the 
Mohawk's bow into collision with the tug Leader. The findings of 
fact, made by the District Judge, that the Transfer proceeded out as 
far as the middle of the river, were correct, as was the further finding 
that the vital fault of the Transfer, which makes her responsible for 
the collision, is that she neglected to answer signais and changed her 
course so that collision resulted. The Mohawk and the Transfer were 
on crossing courses, the Transfer having the Mohawk on her star- 
board bow. The fact that the Mohawk struck the starboard corner of 
the starboard float shows that the Transfer was under a starboard 
helm, and not heading down stream. This made the Mohawk the 
privileged vessel, and gave her the right to continue her course until 
danger was imminent. 

The District Judge found the Mohawk at fault for going into a 
crowded space and proceeding on her course too long. This court, 
however, sees no fault in what the Mohawk did. There was ample 
space for her to go between the tow and the stem of the Ragnarok, 
if the Transfer had not starboarded and made the place dangerous. 
The Mohawk, going with the tide, could not safely stop; whereas 
the Transfer, bucking the tide, could do so. 

[2] The Suprême Court in The Victory and The Plymothian, 168 
U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519 (1897), held that the star- 
board hand rule, that when two vessels are crossing, so as to involve 
risk of collision, "the vessel which has the other on her own starboard 
side shall keep out of the way," is not ordinarily applicable to vessels 
coming around bends in channels, which may at times bring one vessel 
242 F.— 54 
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on the starboard of the other. The District Judge thought the Ply- 
mothian doctrine applicable; but in our opinion this was not a case of 
rounding a bend under rulç 5 of the Inland Régulations of 1897. That 
ruie contemplâtes a short bend or curve, where for some reason ap- 
proaching vessels cannot see each other within half a mile. 

The decree below should be modified, and Transfer No. 20 be held 
solely to blâme for both collisions. It is so ordered. 



O'BRIEN y. LAS VEGAS & T. B. CO. 
(Circuit Court of Appeals, Mnth Circuit. May 28, 1917.) 

1. Masteb and Sebvant ®=»40S — Actions foe Injueies — Instructions — Pkb- 

SUMPTIONS AND BURDEN OF PEOOF. 

Under Workmen's Compensation Act Nev. March 15, 1913 (St. 1913, c. 
111), creatlng a presumption of négligence In cases of Personal injuries to 
an employé In the course of Ws employment, and placlng upon an em- 
ployer decllnlng to come wlthln the act the burden of proof to rebut this 
presumption, there was no errer In charging that, In determining whether 
the presumption had been overcome, the Jury might properly consider 
ail the évidence, both that of plalntlfC and that of défendant. 

2. Appeal and Ebsob <S=>1050(1) — Hakmless Eerob — ^Aduission of Evidence. 

In an employé's action for Injuries, the admission of written statements 
slgned by hlm after the accident was not error, where they contalned 
uothlng materlally différent from bis testlmony. 

[Ed. Note. — Fon other cases, see Appeal and Brror, Cent Dig. fi 1068, 
1069, 4153, 4157.] 

3. Masteb and Seevant <s=»270(6)^Aotion fob Injubies — Evidence — Condi- 

tion OF Appliance Afteb Injuet. 

In an actlon^for Injuries to a dilver of a gasollne motor car, sustalned 
in endeavoring to close a drain cock, whlch was pennlttlng gasollne to 
escape and Ignlte, évidence that some elght or ten days after the accident 
the drain cock was defective, permitting gasollne to escape and ignlte, 
should hâve been admltted, although plalntlff, not havlng possession of 
the machine or access thereto in the meantlme, could not prove that there 
had been no intermedlate change In the drain cock, as It was wlthln dc- 
fendant's power to produce évidence of any change In its condition, and 
the question of admissibllity must be govemed largely by the clrcum- 
stances, the nature of the appliance, the material of whlch It Is con- 
structed, and the use to whlch It Is devoted. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 917.] 

4. Masteb and Servant i®=>270(7) — ^Action foe Injueies — Evidence — Condi- 

tion op Appliance Aiteb Injubt. 

Plalntlff should also bave been permltted to prove that when the car 
was turned over to a wltness elght or ten days after the accident the 
drain cock was wIred, slnce, whlle évidence of repairs or changes subsé- 
quent to the Injury and précautions to prevent récurrence of llke In- 
juries is not admissible to show négligence, it Is admissible as tendlng 
to show the condition of the appliance at the time of the accident. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 918.] 

In Error to ihe District Court of the United States for the District 
of Nevada. 

Action by William O'Brien against the Las Vegas & Tonopah Rail- 
road Company. Judgment for défendant, and plaintiflf brings error. 
Reversed and remanded. 

<g=>For otber cases see same toplc & KBY-NUMBER in ail Key-Numberel Dlgests ft Indexes 
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A. Grant Miller, of Reno, Nev., for plaintiff in error. 

C. O. Whittemore, of L,os Angeles, Cal., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOI^VER- 
TON, District Judge. 

GIL,BERT, Circuit Judge. The plaintifï in error was the plaintiff 
in the court below in an action to recover damages for personal in- 
juries sustained while he was in the employment of the défendant as 
a carpenter on the defendant's railroad. The jury found for the de- 
fendant. The plaintifï testified that he was proceeding on a gasoline 
motor section car to his place of work; that the motor car was de- 
fective, in that the drain code of the gasoline tank was def ective, worn, 
and out of repair, so that it permitted gasoline from the tank to es- 
cape and fall upon the heated portions of the machinery of the car, 
whereby the gasoline ignited ; and that the plaintiff, while endeavoring 
to close the drain cock and to stop the car, was thrown oflf the car and 
injured. 

[1] The Workmen's Compensation Act of Nevada of March 15, 
1913, places upon an employer who déclines to corne within its provi- 
sions, as is the case with this défendant, the burden of proof to rebut 
the presumption of négligence created by the statute in cases of Per- 
sonal injury to an employé in the course of his employment. We find 
no error in the instruction of the court that, in determining whether 
the presumption of négligence has been overcome, the jury may prop- 
erly take into considération ail of the évidence, both that of the plain- 
tifï and that of the défendant. 

[2] Nor do we fînd error in the admission in évidence of the written 
statements signed by the plaintiff soon after the accident. It is suiïi- 
cient to say of them that they contain nothing materially différent from 
the plaintiff's testimony on the trial of the case. 

[3] The drain cock was not visible from the position in which the 
plaintiff sat while driving the car. After the gasoline had ignited, he 
leaned over and observed the gasoline escaping from the drain cock in 
a stream which he testified was about one-third of its capacity to dis- 
charge. He had then proceeded about a mile and a hall on his' way. 
The circumstances strongly suggest that by the jar of the machinery 
the drain cock had worked loose, and that it was defective. The plain- 
tiff offered to prove by the witness Holland, who was directed to use 
the car some eight or ten days after the accident, the condition in 
which he found the drain cock, and offered to prove by him that the 
drain cock was defective at that time, and that the escaping gasoline 
ignited as before. Counsel for plaintiff admitted that it could not 
be shown by the witness that the car had not been handled or used 
during the interval. The court excluded the évidence, stating that : 

"A great many thlngs can happen to a stopcock In ten days, and it don't 
seem to me the company should be held responslble for that unless It was 
shown it was in that condition at the time of the accident." 

We think that the testimony should hâve been admitted, as tend- 
ing to show the defective condition of the stopcock at the time of the 
accident, under the gênerai rule that the condition of an appliance in 
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the use of whicli the plaintiff was injured may be shown wilhin a 
reasonable time after the accident, as tending to show its condition 
at the time of the in jury, in the absence of évidence of a change in 
the meantime. 29 Cyc. 614. It is true that it has been held in some 
cases, where a considérable time has elapsed after the accident, that 
the plaintiff must accompany tlie évidence of the subséquent condi- 
tion of the machine or appliance with proof that the condition has 
not changed in the meantime. But obviously there can be no hard 
and fast rule to that effect. The question of the admissibility of the 
évidence in such a case must be governed largely by the circumstances, 
the nature of the appliance, the material of vi'hich it is constructed, 
and the use to which it is devoted. A drain cock, composed of métal 
designed to be used continuously as a permanent fixture on a motor 
car, should not be expected to develop suddenly a defect from wear. 
If, in this case, it were the fact that eight or ten days after the acci- 
dent the drain cock worked loose and the gasoline ignited in precisely 
the same way in which tliey did when the plaintiff was injured, that 
fact was strongly corroborative of the plaintiff's évidence that the 
drain cock was defective at the time of the accident, and we think that 
he should not be deprived of the benefit of such évidence merely be- 
cause he, not having had the possession of the machine or access there- 
to in the meantime, is in no position to prove there has been no in- 
termediate change in tlie drain cock. His inability to produce such évi- 
dence may affect the value, but not the competency, of his proffered 
testimony. If, in fact, the condition of the drain cock had changed, 
it was within the power of the défendant to produce évidence of that 
fact. "Where, in an action for personal injuries, the condition of 
machinery, appliances, or places for work, as they appeared within a 
reasonable time after the accident, warrants an inference as to the 
conditions existing at the time of the accident, such condition may be 
given in évidence." 26 Cyc. 1427. Among the cases illustrating that 
rule are Mackie v. Central R. R., 54 lowa, 540, 6 N. W. 723 ; Ala- 
bama Great Soutliern R. Ce. v. Yount, 165 Ala. 537, 51 South. 1Z7 ; 
G., C. & S. F. Ry. V. Johnson, 83 Tex. 628, 19 S. W. 151; Uplante 
v. Warren Cotton Mills, 165 Mass. 487, 43 N. E. 294; Droney v. 
Doherty, 186 Mass. 205, 71 N. E. 547; Boyd v. Taylor, 207 Mass. 
335, 93 N. E. 589; Brazil Block Coal Co. v. Gibson, 160 Ind. 319, 
66 N. E. 882, 98 Am. St. Rep. 281 ; Brooke v. Chicago Ry. Co., 8L 
lowa, 504, 47 N. W. 74; Meyers v. Highland Boy G. M. Co., 28 
Utah, 96, 77 Pac. 347 ; Tackson Lumber Co. v. Cunningham, 141 Ala. 
206, 37 South. 445 ; Mrozevich v. Western Steel Corp., 61 Wash. 668, 
112 Pac. 925; Western Union Tel. Co. v. Thom, 64 Fed. 287, 12 C. 
C. A. 104; Boston Excelsior Co. v. Sweatt, 229 Fed. 321, 143 C. C. 
A. 441 ; Potlatch Lumber Co. v. Anderson, 199 Fed. 742, 118 C C 
A. 180; Blevins v. Cotton Mills, 150 N. C. 493, 64 S. E. 428. 

[4] We think, also, that the plaintiff should hâve been permitted 
to show, as he offered to show, by the same witness, that at the time 
vi'hen the car was turned over to him the stop cock was wired. While 
the decided wei^^ht of authoritj' is that évidence of repairs or changes 
made subséquent to the injury, and of précautions to prevent récur- 
rence of like injuries, is not admissible to show négligence or an ad- 
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mission of négligence, it is held tliat such évidence may be admitted 
as tending to show the condition of the appHance at the time of the 
accident. In 3 Bailey on Personal Injuries (2d Ed.) 2101, it is said: 

"So tbe fact that a defective appliance was repalred after an accident may 
be sliown upon the question of what was broken, and how, and wliat was 
wanting, altbough Iniproper for the purpose of showlng the employer was nég- 
ligent In not maK'îng repairs and altérations befoie the accident." 

See, also, Dow v. Sunset Téléphone & Telegraph Co., 157 Cal. 182. 
106 Pac. 587; Titus v. Anaconda Copper Min. Co., 47 Mont. 583, 133 
Pac. 677; Pullen v. City of Butte, 45 Mont. 46, 121 Pac. 878; Union 
Pac. R. Co. V. Edmondson, 17 Neb. 682, 110 N. W. 650; Norris v. 
Atlas Steamship Co. (C. C.) 37 Fed. 426; St. Tos. & D, C. Rld. Co. 
V. Chase, 11 Kan. 47; City of Emporia v. Schmidling, 33 Kan. 485, 
6 Pac. 893 ; Osborne v. City of Détroit (C. C.) 32 Eed. 36. 

"If there is any évidence tending to show that an injury was the resuit of m 
defect, and the repairs foUow soon after, and the condition of the appUances 
at the time of the repairs is such as to throw any light upon Its condition at 
the time of the accident, considered wlth or witho\it the character of the re- 
palrs made, then the fact of repalrlng and the character of repairs made are 
ail proper facts before the jury, to détermine its condition at tbe time of 
the injury or accident." Ijouisville & Nashville R. R. Co. v. Malone, 109 Ala. 
500, 518, 20 South. 33, 37. 

The judgment is reversed, and the cause is remanded for a new trial. 



BERGER MFG. CO. v. HTJGGINS et al. * 
(Circuit Court of Appeals, Eighth Circuit May 7, 1917.) 
No. 4759. 

1. CoNTRACTS ®=3284'{4) — Building Contbacts — Construction. 

A contract between a gênerai contractor and the subcontractor declared 
that, should any of the work done or materials provided by the subcon- 
tractor be unsatisfactory to the architects, then such subcontractor sho^ild 
Imimedlately remove such unsatisfactory worlc or materials and supply 
the place thereof with other work and materials satisfactory to the archi- 
tects or gênerai contractor. The contract further declared that sihould 
any question arise during the prc^ress of the work, It sliould be referred 
to the archltect, whose décision should be blndiug on both parties. The 
spécifications contained a test for concrète floors to be made after they 
had been in place for 45 days, but the architect, before the laying of 
floors, disapproved floor jolsts constructed by the subcontractor. HeW. 
that such disapproval by the archltect was binding on the subcontractor, 
though tlie architect rejected the joists without walting for the construc- 
tion of the floors, as they would hâve been rejected if constructed. 

[Ed. Note. — For other cases, see Contracta, Cent Dig. § 1330.] 

2. CoNTRACTS <©=284(4) — Building Contbacts — Construction. 

Where the gênerai contractor and subcontractor agreed that the work 
of thé subcontractor should be satisfactory to the archltect, lus judg- 
ment made in good falth Is conclusive. 

[Ed. Note.— For other cases, see Oontracts, Cent Dig. §§ 1330, 1331.1 

3. Contbacts «©=5303(5) — Performance— Défenses. 

Where a subcontractor in turn sublet the manufacture of some of tho 
materials which were to be installed in a building, such subcontractor 

â=3For other cases see same topic & KëY-NUMBER in ail Key-Numbered Digests & Indexe» 
•Rehearing denied August 9, 1917. 
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cannot excuse hls own nonperformance by reasoE of the deffaalt of hls 
chosen agency. 
[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1434-1439%.] 

4. Inteeest <®=5l2— Filing of Lien— Damages. 

A subcontractor flled a mechanic's Uen against a building, and the 
owner wlthbeld a large balance due the gênerai contractor. Bev. St 
Mo. 1909, § 8233, authorized the owner to witlihold such sum. The sub- 
eontractor's clalm for lien was dlsallowed, but there was no sbowlng 
that it acted malldously or without probable cause. Held that, as the 
subcontractor was not requlred to give bond on the flUng of its Uen clalm, 
and as there was no showing that it acted maliciously, etc., the gênerai 
contracter la not entitled to recover from the subcontractor the value of 
the use of the balance withheld by the owner during the period of with- 
holding. 
[Ed. Note. — ^For other cases, see Interest, Cent. Dig. | 23.] 

Appeal from the IKstrict Court of the United States for the Western 
District of Missouri. 

Suit by the Berger Manufacturing Company against trustées of 
the William Jewell Collège and George W. Huggins, who counter- 
claimed. From a decree for the last-named défendant, plaintiiï ap- 
peals. Modified. 

John L. Wheeler and John C. Nipp, both of Kansas City, Mo., for 
appellanL 

William C. Michaels, of Kansas City, Mo. (Delbert J. Haflf, Edwin 
C. Meservey, and Charles W. German, ail of Kansas City, Mo., on the 
brief), for appellees. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

MUNGER, District Judge. Appellant, the Berger Manufacturing 
Company, brought suit in the court below against George W. Huggins 
and the trustées of William Jewell Collège, seeking to establish and 
foreclose a mechanic's lien. Mr. Huggins was a contractor, and had 
made a successful bid to the trustées for the érection of a dormitory 
building according to plans and spécifications that had been prepared by 
Feit & Go., architects, for a building not of fireproof material. The 
Berger Company induced the collège trustées to adopt its system of 
fireproof construction, and the contract as finally entered into between 
Huggins and the collège trustées required the contractor to use the 
Berger system. Huggins made a written contract with the Berger Com- 
pany for the installation of its mater ials and out of the construction of 
that contract hâve grown the controversies involved in this suit. 

In gênerai, the contract bound the Berger Company to furnish the 
materials and to put in place the structural steel and iron work, iron 
stairs, and the métal fireproofin^, according to the plans and spécifi- 
cations of the architects and within a time limited. An addendum 
to thèse plans and spécifications attempted to cover the changes made 
necessary by the substitution of métal for lumber. The Berger Com- 
pany was unable to reach a satisfactory settlement for the service 
and materials it supplied, and filed a lien for the balance it claimed to 

@=3For otber cases see same toplc & KET-NUMBËR in ail Key-Numbereâ DIgesta & Indexa» 
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be due. The collège trustées hâve acknowledged owing a balance 
either to Huggins or the Berger Company, and averred a readiness 
to pay it to the one to whom it may belong. Huggins has contested 
the claim of lien of the Berger Company, and has presented a coun- 
terclaim. The case was referred to a master, whose findings and re- 
port stated an account between Huggins and the Berger Company, 
found a balance due to Huggins, and disallowed the lien. 

The trial court, after argument on exceptions to the report, en- 
tered a decree canceling the lien, and awarding a balance to Huggins. 
The court disallowed some items found to be due by the master and 
allowed some items the master had rejected. The briefs cover a 
wide field in argument, but the real issues of the case are found in 
smaller area. One of the master's findings, approved by the court, 
allowed the sum of $1,500 to Huggins becausc the Berger Company 
delayed in the performance of tlie work. The contract required the 
woric to be begun at once, to be done within three months, and to 
be so performed as not to cause any delay or inconvenience in other 
construction work. Appellant contends that it caused no delàys that 
injured Huggins, but was itself delayed by him. A number of claimed 
delays are in issue. The évidence has been examined relating to 
them, and no useful purpose would be served by detailing it, as ques- 
tions of fact only are involved. It is sufficient to sustain the findings 
of the master, approved by the court, that the delays were the fault 
o£ the Berger Company, and that the contractor complied with the 
requirements of his contract. The decree allowed this umount as 
the différence between the cost of construction paid by Huggins and 
the amount it would hâve cost Huggins to perform this work, if the 
Berger Company had not delayed and disorganized it. The only 
évidence ofïered on the amount of thèse damages was given on behalf 
of Huggins, and would hâve supported a much larger crédit allowance 
to him. The appellant invokes the rule that damages will not be 
apportioned between parties in mutual fault, but the finding that there 
was no delay by Huggins renders the rule inapplicable. 

[1, 2] The master and the trial court allowed two items of damages 
against the Berger Company for the expense of reconstructing flcors, 
the roof, and other portions of the building, which the Berger Com- 
pany had undertaken to construct. The joists of thèse floors were 
spaced at a distance between centers that the Berger Company claimed 
was in compliance with plans which it had submitted to the architect 
and he had approved before the work was begun. After the joists 
were placed the contractor had a test made, and found a deflection 
that he reported to the architect. The architect disapproved of the 
proposed construction and required a reinforcement of the joists. The 
Berger Company was notified of this décision, but failed to supply 
the additional members, and the contractor, following the architect's 
direction, incurred the expense mentioned. There were a number 
of provisions in the contract of the Berger Company subjecting the 
work to the approval of the architects. Among them was the follow- 
ing : 

•'In cas<> any of sald work done or inaterlals provlded by the said party of 
the second part shall be unsatiafactory to the architects, then the sald party 
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of the second part wlll, on being notifled thereof by the architects, or gênerai 
contractor, Immediately remove such unsatisfactory work or materiala, and 
supply the place thereof with other work and materlals satisfactory to the 
architects or gênerai contractor." 

"If any question should arise durlng the progress of the work or in the 
settlement of accounts, it Is to be referred to the architects, whose décision 
shall be blndlng upon both parties ; but thei'e is resened the right of flnal 
décision in ail such questions by two disinterested parties, one chosen by each 
liarty to this agreement, at hls own expense, and in the event of the partie» 
so chosen falling to agrée, they are to bave the power to choose a thlrd at tho 
joint expense of both parties hereto ; and the décision of two of the rcforees 
so chosen shaJl be bindlng on both parties." 

In the original spécifications there was a certain test provided for 
the concrète floors then contemplated, to be made after the floors had 
been in place for 45 days, and the Berger Company contends that this 
test was the limit of the architect's authority. The provisions qtioted 
from the contract réfute this contention. The preliminary approval 
of the Berger Company plans was not the only permissible use of the 
architect's discrétion, for the contract allowed the condamnation of 
"work donc or materials provided." Neither was the judgment of 
the architect required to be based on any particular tests. The amount 
of deflection of the floor joists when the test load was applied to them, 
and the probable effect of that deflection upon the terazzo floors to be 
laid upon them, when such floors should be put to the strain of use, 
justified the architect in condemning them and in avoiding the delay 
that would ensue if the floors were finished before a test was made. 
Some criticism is made of the method employed in making a test of 
the roof material, but the architect's décision does not dépend upon 
the results of this test. As the parties committed their work to the 
satisfaction of an arbiter, his judgment, when reached in the exercise 
of good faith is conclusive. Kihlberg v. United States, 97 U. S. 398, 
24 L. Ed. 1106; Martinsburg & Potomac R. R. Co. v. March, 114 U. 
S. 549, 5 Sup. Ct. 1035, 29 L. Ed. 255 ; United States v. Hurley, 182 
Fed. 176, 105 C. C. A. 208; Frisco Lumber Co. v. Hodge, 218 Fed. 
77%, 134 C. C. A. 456. The amount allowed because of thèse defi- 
ciencies was not the subject of an exception by the Berger Company. 

[3] The court affirmed an allowance of a crédit to Huggins for the 
f^ilure of the Berger Company to f.urnish some gas pipe railings and 
thresholds. The complaint made of this allowance is based on the 
fact that the Berger Company sublet the manufacture of some parts 
of the métal, including thèse articles, to another contractor, who 
should hâve delivered the articles, and finally did so, but too late. 
There is no merit in this complaint, as the Berger Company could 
not excuse the nonperformance of its contract by the default of its 
chosen agency. 

There were some negotiations between the architect and the Ber- 
ger Company looking to an altération of the plans for the stairway ; 
but in its written contract the Berger Company agreed to build the 
stairs according to the original plans. After they were constructed, 
they were condemned .and ordered removed by the architect, under 
the authority given him by the contract, and Huggins, after remov- 
ing them, had them replaced by stairs to conform to the plans. For 
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this there were crédits allowed by the master and approved by the 
court. A weak attempt is made to claim that there was a contract 
between the parties authorizing the stairs to be built as attempted by 
the Berger Company ; but there is no évidence of any altération of 
the written contract, and thèse crédits, unchallenged otherwise, must 
be allowed. 

In the contract each party agreed that, in case of the violation of 
the terms of the agreement, he would pay ail costs, expenses, and rea- 
sonable attorney's fées incurred by the other party on account of such 
violation, or in enforcing its obligations, and that thèse expenses and 
fées might be included in the judgment in any suit on the contract. 
An allowance was made to Huggins for the value of attorney's serv- 
ices in advising him on questions arising under the contract and in 
enforcing his claim against the Berger Company. The only objection 
made to this allowance in the spécification of errors is because appel - 
lant should not hâve been f ound to be in any def ault ; but as this ob- 
jection has been held ill-founded, no further considération of the ob- 
jection is required. 

[4] The Berger Company filed its claim of lien on February 10, 
1912, and within 90 days thereafter brought this suit. In the counter- 
claim of the défendant Huggins was an averment that the collège 
trustées had withheld from him a balance of about $10,000 after the 
date of notice of the Berger Company's lien on the building, and a 
prayer that he be allowed a judgment against appellant for an amount 
équivalent to 6 per cent, annual interest on the amount so withheld. 
The trial court included in its decree an amount to that date in ac- 
cordance with this prayer, and decreed that the Berger Company 
should pay a further sum equal to 6 per cent, on the principal sum 
until this decree should be satisfied. Soon thereafter the collège trvis- 
tees paid into the registry of the court the money it had previously re- 
tained. In support of this allowance is cited the statute of Missouri 
(section 8233, Rev. Stats. Mo. 1909), which allows the owner of the 
property to withhold from the contracter the amount of money for 
which such lien shall be filed. It is said that Huggins has lost the use 
of this amount of money during the pendency since the lien was filed, 
and as appellant was not entitled to a lien, Huggins should hâve com- 
pensation for this loss. There is no agreement in the contract to pay 
the contracter for the use of money withheld by the owner, nor is 
there any provision in the statute that requires such compensation, if 
the claim of lien is not sustained. There is neither pleading nor proof 
that the Berger Company acted maliciously and without probable 
cause in filing its lien claim or in prosecuting this suit. No case has 
been cited that sustains a recovery against the claimant because of the 
filing of a claim of mechanic's lien. 

The fact that the contracter was deprived of the use of this money 
withheld by the owner because of thèse proceedings is not décisive 
of the question. In the United States courts the damages sustained 
by one enjoined, where no bond is given, cannot be recovered from 
the party obtaining the injunction, unless the défendant can make out 
a case of malicious prosecution. Meyers v. Block, 120 U. S. 206, 7 
Sup. Ct. 525, 30 L. Ed. 642 ; Scheck v. Kelly (C. C.) 95 Fed. 941 ; In 
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re Williams (D. C.) 120 Fed. 34; United States v. Lewis Pub. Co. 
(C. C.) 160 Fed. 989. See aiso Rieger & Co. v. Knight, 128 Md. 189, 

97 Atl. 358, L. R. A. 1916 E, 1277-1282. 

The seizure of a defendant's goods in an action of bankruptcy does 
not subject the plaintiff, who obtains such seizure to an action for 
damages, if his suit is brought in good faith. Stewart v. Sonneborn, 

98 U. S. 187, 25 L. Ed. 116. In the last case cited it was said : 

"The Jury were positlvely Instructed to retum a verdict for the plalutiff 
Independently of any considération of nïallee in the institution of the bank- 
ruptcy proceedings, or want of probable cause therefor. If the charge was 
correct, theH every man who brlngs a suit against another, wlth the most 
flrm and reasonable belief that he bas a Just daim, aud a lawful right to 
resort to the courts, Is responsible In damages for the conséquences of his ac- 
tion, If he happons to fall In his suit. His Intentions may hâve been mtost 
honest, his purpose only to secure his own, in the only way in whlch the law 
permits It to be secured ; he may hâve had no 111 feellng against his supposed 
debtor, and ntey hâve done nothlng whlch the law forblds. Such Is not the 
law. It Is abundantly settled that no suit ean be maintalned against an un- 
suiccessful plaintiff or prosecutor, unless it Is shown afflrmatlvely that he was 
actuated in his conduet by malice, or some improper or slnister motive. Mal- 
ice Is essentlal to the maintenance of any such action, and not merely (as the 
Circuit Court thought) to the recovery of exemplary damages. Notwithstand- 
ing what has been sald In some décisions of a distinction between actions for 
crimlnal prosecutions and civil suits, both classes at the présent day requlre 
substantlally the same essentials. Certainly an action for Instltutlng a civil 
suit requires not less for its maintenance than an action for a mallcious prose- 
cutlon of a crimlnal proceeding." 

Statutes usually protect défendants against damages by requiring 
the giving of bonds in such spécial remédies as attachment, replevin, 
injunction, receivership, and arrest and bail. In the absence of any 
statutory provision on the subject, the plaintiff was not subject to any 
other penalty for instituting this suit, in good faith, than the ordinary 
burden of such decree for costs in the case might require. The statu- 
tory right to file its claim of lien, and the right of the owner to def er 
payment to him pending détermination of the validity and amount 
of the lien, were facts that the contractor was bound to know, and to 
take into considération, when he made his agreement with the owner 
for the construction of the building. The portion of the decree which 
allows damages to the contractor for the loss of the use of the money 
withheld by the owner because of the filing of this claim of lien and 
prosecution of this suit must be held to be erroneous. 

There are other questions which hâve been presented, and each has 
been eonsidered; but the conclusions already announced dispose of ail 
questions properly before the court. The decree of the lower court is 
modified in accordance with this opinion, by reducing the amount of 
judgment in favor of the défendant Huggins against the plaintiff from 
$2,638.86 to the sum of $634.50, and the eleventh paragraph of the 
decree, providing for the recovery from the plaintiff by the défendant 
Huggins, of a sum equal to 6 per cent, on the amount withheld by the 
collège trustées from the date of the decree until the decree shall be 
satisfied, is vacated and set aside, and the decree, as thus modified, is 
affirmed. The costs in this court will be divided, each party to pay 
one-half. 
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HERMAN et al. T. COMPAGNIE GÉNÉRALE TRANSATLANTIQUE. 

(Circuit Court of Appeals, Second Circuit April 10, 1917.) 

No. 211. 

1. SHtPrtNG <Ê=>137— Damage to Cargo— Habteb Act. 

In tlie absence of affirmative évidence of the exercise of diligenx» to 
make a vessel seaworthy at the beginning of the voyage, the owner cannot 
Invoke the provlslona of Harter Act Peb. 13, 1893, c. 105, § 3, 27 Stat. 
445 (Oomp. St 1916, | 8031), as a protection against liabllity for cargo 
damage. 

[Ed. Note. — ^Por other cases, see Sliipping, Cent. Dig. § 492.] 

2. SnippiNG <S=>141(3) — Damage to Caego— I'Îxceptions in Bn,L8 of Ladinq. 

An exception in bills of lading of liability for damage from périls of the 
sea does not protect the ship or owner from! liability for damage to cargo 
from sea water, in the absence of évidence to show what caused the entry 
of the water; the burden resting upon the carrier to brlng the case 
within the exception. 

[Ed. Note.— For other cases, see Shlpping, Cent Dlg. § 49a] 

3. Shipping <ê=3 141(3) — Damage to Cargo— Liabilitt or Snip. 

The présence in one hold of a steamsblp of several tons of sea water, 
by which cargo was damaged, raisea a presumption of unseaworthiness or 
of négligence, and, in the absence of an explanatlon of how the water en- 
tered, the ship is not protected from liability, even by a spécifie exception 
against wettlng by sea water in the bills of lading. 

[Ed. Note. — ^For other cases, see Shipping, Cent Dig. | 498.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Max Herman and others against the Compagnie 
(I^nérale Transatlantique. Decree for libelants, and respondent ap- 
peals. Affirmed. 

The action is in personam against the owners of the steamship Caroline, 
iipon which vessel as a common carrier libelants (or thelr consignors) shlpped 
certain goods at Havre, France, for transpoitation to New ïork. The goods 
in question consisted of 23 cases of mlllinery, 131 baies of rags, and 30 cases 
of woolen goods. On arrivai at New Yorlî 7 cases of mlllinery, 53 baies of 
rags, and 17 cases of woolens were damaged by sea water. By uncontra- 
dlcted évidence each baie of rags weighed about 500 pounds when shlpped; 
on arrivai the injured baies had soaked up and retained an average of about 
150 pounds of water apiece, 1. e., there was positive proof that the rags alone 
had absorbed almost four tons of sea water. The 7 cases of mlllinery were 
described as "entirely wet," and the balance of the consignpient "more or less 
damaged" ; but the quantity of water afEectlng thèse goods did not more spe- 
dfically appear. The condition of the woolens was not further proved than 
to show that they were wet with resulting "very big damages." Ail the in- 
jured goods were in the same hold. 

There was no évidence of any inspection or survey of the Caroline immedi- 
ately or very soon before the voyage upon which this damage occurred. The 
master testlfied that his vessel was "brand new" and a very solid ship ; that 
he had had bad weather on the voyage, but could not "recoUect the détails." 
While the master thought that the weather would "be sufflcient source for 
damaged cargo," he admitted that he had "frequently encountered such 
weather without having cargo damaged." The bill of lading under which 
libelants' goods were shlpped contained an exception against losses "result- 
ing from • * ♦ occurrences of seas, rivers or navigation," and a further 

^=9For other cases see sam« topic & KBY-NUMBER In ail Key-Numbered DlgesU & Indexes 
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spécifie exception agalnst "wetting by fresh water or by sea water." Tlip 
answer pleaded the Harter Act, aad relied upon the hereinabove speclfled 
exceptions of the blU. 

Nolan Bros., of New York City (Joseph P. Nolan, of New York 
City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (D. Roger -Englar, 
of New York City, on the brief), for appellee. 

Before WARD, ROGERS, and HOUGFI, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
How or why the sea water immediately causing this damage entered the 
hold remains unknown. To this case 'the Harter Act has no applica- 
tion, because there is no affirmative évidence showing that the Caroline 
was seaworthy at the beginning of the voyage, or even at a time ap- 
proximately near its beginning. Such proof cannot be supplied by in- 
ferences or presumption. Bradley v. Lehigh Valley R. R. Co., 153 Fed. 
at 352, 82 C. C. A. 426; The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 
467, 50 L. Ed. 794.^ 

[2] The phrase "occurrences of seas, rivers or navigation" is a trans- 
lation from the French bill of lading. We take it as équivalent to the 
familiar exception against "péril of the seas." So far as the défense 
based upon this clause is concemed, there is "a failure of proof to dé- 
termine whether the présence of the sea water was occasioned by an 
accident of the sea, by négligence or by any other cause." Therefore, 
as the burden of showing that "the damage arose from an excepted 
cause is upon the carrier," and no such showing has been made, the dé- 
fense fails, under The Folmina, 212 U. S. at 363, 29 Sup. Ct. 363, 53 
L. Ed. 546, 15 Ann. Cas. 748. 

[3] There remains the spécifie exception against wetting by sea 
water. It was admitted that, when cargo received in good condition is 
delivered in bad order, a presumption of négligence arises, casting up- 
on the carrier the burden of showing that the injury arose from an ex- 
cepted cause ; if tlie carrier does this, the shipper must take up the bur- 
den and prove négligence in order to overcome the lawful exception of 
the bill. This appellant's case is thought to rest upon our décisions in 
The Konigin Luise, 185 Fed. 478, 107 C. C. A. 578, The St. Quentin, 
162 Fed. 883, 89 C. C. A. 573, and The Baralong, 172 Fed. 220, 97 C. 
C. A. 24. See, also, The Dolbadarn Castle, 222 Fed. 838, 138 C. C. A. 
264. The citations relate to exceptions against leakage, breakage, beat, 
and sweat, and substantially hold that, where the injury is within a 
good exception, it does not constitute proof of the carrier's négligence 
to show (or rather argue) that the damage was of such an extraordinary 
and unusual nature that it could not hâve occurred without négligence. 

1 Appellants' brlef contains a document sald to bave been Inadvertently 
omitted from the apostles, which is submitted as proving due diligence. It is 
the CaroUne's llcense, and contains spécifications of her engines, etc. We may 
présume that inspection preoeded llcense, but that does not make the docu- 
ment Itself évidence of either due diligence or seawoithlness. It is évidence 
only of what it puriwrts to show, vlz. that the shlp was lawfully entltled to 
sail under the French flag. 
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From thèse rulings we are not disposed to départ; but to this case 
they bear a remote relation. 

Ships are especially designed to exclude sea water. It cannot ordi- 
narily gain access to cargo uniess the vessel is leaky in good weather, 
or becomes so (even temporarily) by stress of weather. The présence 
of sea water in cargo space may be of itself enough to destroy the pre- 
sumption of seaworthiness which flows from the implied warranty in 
respect thereof imputed to every ship acting as a common carrier. The 
question (Hke so many others) is one of degree, for the warranty of 
seaworthiness goes as far as to require fitness for the particular busi- 
ness or businesses in which the ship engages ; she may be seaworthy 
as to one sort of cargo and unseaworthv as to another. The vSouthwark, 
191 U. S. 11, 24 Sup. Ct. 1, 48 L. Ed.' 65. 

Inasmuch, therefore, as an exception against péril of the seas does 
not relieve the carrier of the burden of showing where sea water in car- 
go came from and why it got into the hold (The Folmina, supra), and 
leaves the presumption of unseaworthiness caused by its présence undis- 
turbed, it must follow that, even as against a spécifie exception cover- 
ing any wetting by sea water (as hère), the appearance of tons of such 
water in a single hold is quite sufficient to show négligence. The ship 
that will not keep out the sea stands in a very différent category from 
one on which the cargo sweats, leaks, breaks, or melts. On such ships 
the vTsible and immédiate cause of in jury bears no necessary or obvious 
relation to the structure or seaworthiness of the vessel. As against 
breakage, beat, etc., the shipper has no right to rely upon such a war- 
ranty as that of seaworthiness, which rests on and arises from the rea- 
son for constructing ail sea-going vessels, in the shape and manner long 
universal. 

We therefore hold that a spécifie exception against wetting by sea 
water does not furnish a protection to the ship under the circumstances 
hereshown: (1) Because the unexplalned présence of sea water in such 
large quantities makes out a prima facie case of unseaworthiness, suffi- 
cient to put upon the carrier a burden of explanation which has not 
been met ; and (2) because there is an inhérent différence between the 
duty of a shipowner to avoid breakage (or the like) of cargo, and the 
duty to keep his hold free of sea water, which différence makes it 
proper to treat the mère présence of large quantities of sait water in the 
hold as proof of a négligence that is not shown by the existence (e. g.) 
of unusual beat in the same hold. 

It was said in The Konigin Luise, supra, that The Folmina would not 
hâve been sent by certificate from this to the Suprême Court, had there 
been such an exception as is hère presented, because the damage would 
hâve been specifically within it. That remark has been misunderstood. 
The exception put a duty of explanation on the shipper. No other in- 
ference should be drawn from the words of Lacombe, J., and we so 
hold. The question now is whether the évidence recited fulfills the 
shipper's duty ; we hold it does. 

A construction less stringent than the foregoing would be opposed to 
a long course of décision. Every exception in a bill of lading must 
receive a construction not "nullifying and destroying the implied obli- 
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gation of the shipowner to provide a ship proper for the performance 
of the duty undertaken." The Carib Prince, 170 Q. S. at 659, 18 Sup. 
Ct. 753, 42 L. Ed. 1181, citing Steel v. State Une S. S. Co., L. R. 3 
App. Cas. 72. Taken literally, this exception against any wetting by 
sea water would be good against the flooding of a hold by the break- 
down of any one of a score of structural pièces, and would amount to 
abnégation of the carrier's duty to furnish a seaworthy vessel and use 
due diligence to keep her so. An instance of such in jury is shown in 
The Citta di Palermo, 226 Fed. 529, 141 C. C. A. 285. That case went 
off on another point, but the facts are instructive. 

There may be instances of infrequent sea water damage, to whicJi 
this exception might reasonably apply. Cf. The Ontario, 115 Fed. 769, 
53 C. C. A. 199, where a ballast tank leaked. Whether it could ever at- 
tach where the common exception against péril of the seas would not be 
equally available may be doubted, but is not decided. Ail that is now 
held is that this exception cannot be construed to relieve respondent, 
without at the same time relieving from the conséquences of unsea- 
worthiness, and refusing to crédit plain and persuasive évidence of nég- 
ligence. 

The decree below is affirmed, with interest and costs. 



NEW YORK, N. H. & H. K. CO. et al. v. BALIXJU & WEIGHT. 

(Circuit Court of Appeals, Ninth Circuit. June 6, 1917.) 

Na2853. 

1. COMMEBCB <g=>95— FiNDINGS OF INTEESTATE COMMItBOB COMMISSION— OAR- 

BIAGE OF GOODS— OvERCnABGES. 

Under Act Feb. 4, 1887, c. 104, § 1, 24 Stat 379 (Comp. St 1916, g 8563), 
providing that cliarges for the transportation of persons or property shall 
be reasonable and just; section 8 (Comp. St 1916, § 8572), declaring, in 
case any eommon carrier subject to the provisions of the act sihall do, 
cause to be done, or permit any matter or thing prohibited or declared 
to be unlawful, it sIuiU be liable to the person or persons Injured; and 
section 16 (Comp. St. 1916, § 8584), relating to flndings by the Interstate 
Commerce Commission on the reasonableness of rates, and declaring that 
the flndings and orders of the Commission shali be prima fade evidem» 
of the facts therein stated — a flnding by the Commission that the rate 
charged petltioner was unreasonabie, and that petitioner was damaged 
to an amount stated, is prima facie correct. 

[Ed. Note. — For other cases, see Comnierce, Cent Dig. g 145.] 

2. Cakeibes ®=>202 — Cabbiage of Goods— Rates— Discbimination. 

Where a railroad company exacted unreasonabie freight rates, which 
were paid by petitioner, to whom merchandise was consigned, petitioner's 
reeovery of damages on account of the unjust charges cannot be denied, 
because petltioner, in dlsposlng of the merchandise, sold it for a priée 
tn excess of the factory list price, so as to cover the discrimination in 
charges. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 906-915.] 
«ssFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered D^gests & Indexes 
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3. Caeeiers <ê=»202 — Cabbiage of Goods— Unbeasonable Rates. 

The proper measure of damages suffered by one on account of the ex- 
action of unreasonable freight chargea is the différence between the uii- 
reasonable charges and reasonable charges. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 906-915.] 

In Error to the District Court of the United States for the District 
of Oregon ; Chartes E. Wolverton, Judge. 

Pétition by Ballou & Wright, a corporation, against the New York, 
New Haven & Hartford Railroad Company, a corporation, and others. 
There was a judgment for petitioner, and défendants bring error. Af- 
firmed. 

Action to recover damages sustained by reason of the exaction and 
collection of excessive freight rates upon certain carload shipments 
of motorcycles f rom Armory, Mass., to défendant in error, at Portland, 
Or. Judgment for petitioner. Respondents allège error. 

H. A. Scandrett, of Chicago, 111., and W. W. Cotton, Charles E. 
Cochran, and Arthur C. Spencer, ail of Portland, Or., for plaintiffs in 
error. 

Will H. Bard, of Portland, Or., and James E. Fenton, of San Fran- 
cisco, Cal., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. 1. This is an action brought by the 
petitioner, a corporation, under section 16 of the act to regulate com- 
merce, approved February 4, 1887 (24 Stat. 379), as amended by Act 
March 2, 1889, c. 382, § 5, 25 Stat. 859, Act June 29, 1906, c. 3591, § 
5, 34 Stat. 590, and Act June 18, 1910, c. 309, § 13, 36 Stat. 554 (Comp. 
St. 1916, § 8584), to recover f rom the respondents, as common carriers 
engaged in interstate commerce, damages awarded to the petitioner by 
the Interstate Commerce Commission on account of unjust and unrea- 
sonable rates charged and collected from the petitioner for the trans- 
portation of certain specified quantities of motorcycles in carload lots 
from Armory, Mass., to Portland, Or. 

It is alleged by the petitioner, in substance, that upon a hearing be- 
fore the Interstate Commerce Commission it was found that the com- 
modity rate charged and collected by the respondents from the peti- 
tioner for services rendered in the transportation of certain shipments 
of motorcycles was unjust, unreasonable, and excessive to the extent 
that it exceeded the first-class rate in efïect at the time the shipments 
were made, and that the petitioner was damaged to the extent of the 
différence between the commodity rate charged and collected and the 
first-class rate in efïect at that time, and that the petitioner was entitled 
to an award of réparation for such différence; that thereafter the In- 
terstate Commerce Commission made an award to the petitioner in 
réparation of such damages in several specified sums, amounting in 
the aggregate to $828.13, with interest from January 1, 1913, and ap- 
portioned the same between the respondents over whose lines the said 
respective shipments were carried, and directed that the said several 

€=9For otber casea see same topic & KEY-KUMBER In ail Key-Numbered Digests & Indexes 
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sums, with înterest, as apportioned, be paid to the petitioner by the re- 
spondents on or before the Ist day of October, 1914 ; that, the respond- 
ents having refused to pay the award, petitioner brought this suit to re- 
cover the damages sustained by it in conséquence of the violation of the 
provisions of the act to regulate commerce, together with interest and 
reasonable attorney's fées, costs, and disbursements. 

The petitioner set forth in its complaint in détail the amounts of the 
various overcharges, alleging, in substance, that the commodity rate 
of $4 per 100 pounds charged and collected by the respondents was un- 
just, unreasonable, and excessive, and that the first-class rate in effect 
at the time the shipments were made shonld bave been applied to mo- 
torcycles in carload lots, and that by reason of the said unjtist, un- 
reasonable, and excessive rate charged and collected for the service 
rendered the petitioner had suffered and sustained damages to the ex- 
tent of the différence between the commodity rate charged and collect- 
ed and the reasonable amount which petitioner would hâve paid on car- 
load lots, based upon the first-class rate in effect at that time. 

The respondents answered the complaint, and, in substance, denied 
that the commodity rate charged and collected was unjust, unreasona- 
ble, or excessive, and denied that the first-class rate in effect at the time 
the shipments were made was just and reasonable, or that the same 
should hâve been applied to motorcycles in carload lots ; and, for a f ur- 
ther and separate answer and défense, the respondents alleged, in an 
amended answer, in substance, that the petitioner in the management of 
its business sold each motorcycle to the trade at a retail price of $15 in 
excess of the factory list price, which said sum was addâl to cover and 
did cover the différence in freight charges sought to be recovered as 
damages by the petitioner. 

The petitioner interposed a demurrer to this f urther and separate 
answer and défense ; but the court suspended a ruling on this demurrer 
until after the testimony had been taken. Thereupon the petitioner 
filed a reply, denying the matters and things contained in the f urther 
and séparât© answer; and, a jury being waived, the proceedings before 
the Interstate Commerce Commission, including the report of the Com- 
mission and the award authorizing the réparation, were offered in évi- 
dence, and the petitioner offered évidence as to what should be a rea- 
sonable attomej'''s fee in the event it should prevail in the action. It 
was thereupon stipulated between the parties that the only question for 
the détermination of the court was the reasonableness or unreasonable- 
ness of the rate charged and collected, and the measure of damages, if 
any, sustained by the petitioner. The court sustained the demurrer of 
the petitioner to the further and separate answer and défense of the 
respondents, and made findings of fact and conclusions of law, and en- 
tered a judgment in favor of the petitioner and against the respondents 
in accordance with the order of réparation of the Interstate Commerce 
Commission, together with attorney's fées and costs. 

[ 1 ] The law provides that : 

"AU charges made for any service rendered or to be rendered ta the trans- 
portation of passengers or property * * * shall be reasonable and just ; 
and every unjust and unroasonable charge for such service is prohibited and 
declared to be unlawful." Section 1, Act Fob. 4, 1S87 (24 Stat. 370). 
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It is also provided : 

"That in case any commcm carrier subject to the provisions of this act stiall 
do, pause to be doue, or permit to be done any act, matter, or thing in this 
act prohibited or declared to be unlawful, * * • such common carrier 
shall be liable to the person or persons Injured thereby for the full amount 
of damages sustained In conséquence of any such violation of the provisions 
of this act, together wlth a reasonable counsel or attorney's fee, to be fixed 
by the court in every case of recovery, which attorney's fee shall be tased 
and colleeted as part of the costs in the case." Section 8, Act Feb. 4, 1887 
(24 Stat. 382). 

The Interstate Commerce Commission has found as a fact, on testi- 
mony before it, that the rate charged the petitioner was unreasonable, 
and that the petitioner had been damaged thereby. It also found the 
amount of réparation due thereon, on the basis of the Commission's 
décision, and the Commission thereupon ordered and required that, as 
réparation on account of the unreasonable rate charged, the respond- 
ents should pay to the petitioner the spécifie sums amounting in the ag- 
gregate to $828.13. The report of the Commission containing thèse 
findings of fact and orders is prima facie évidence of the matters there- 
in stated. Section 16, Act Feb. 4, 1887 (24 Stat. 384). 

The court below also found as a fact that th© petitioner had been 
damaged in an amount equal to the différence between the amounts 
charged and colleeted on the several shipments mad© by the petitioner 
and the amounts it would hâve paid at the first-class rate contempora- 
neously in effect, amounting in the aggregate to $828.13. In the case 
of Southern Pacific Co. v. Goldfield Consolidated Milling & Transpor- 
tation Co., 220 Fed. 14, 18, 135 C. C. A. 590, 594, this court had before 
it this identical question, and Judge Ross, rendering the opinion of th© 
court, said : 

"The fact that the défendant in error was damaged in the particulars specl- 
fled, as well as the extent of such damage, was therefore expressly found 
by the Comaiission in the présent case ; and that finding of facts, llke ail 
other facts found by it, is, by the Interstate Commerce Act of February 4, 
1887, as amended by the acts of March 2, 1889, and June 29, 1906 (24 Stat. 
c. 104, 25 Stat. c. 382, and 34 Stat. c. 3591 [Comp. St. 1913, § 8584]), ex- 
pressly inade prima facie évidence. Being introduced by the plaintiflf on the 
trial in the court below, and there being nothing in any of the other évidence 
given on the trial in conflict therewith, it must be hère taUen that the plaln- 
tiff in the case was damaged by the unlawful act of the défendants below, 
plaintiffs in error hère, to the extent and in the amounts for which the court 
gave judgment" 

[2] 2. But in the présent case the respondents set up in their amend- 
ed answer, as a further and separate défense, that the petitioner sold 
each motorcycle to the trade at a retail price of $15 in excess of the 
factory Hst price; that said sum was added to cover, and did cover, 
the différence in freight charges sought to be recovered as damages by 
the petitioner. To this further and separate défense the petitioner de- 
murred, and the court sustained the demurrer. Upon the trial the court 
also refused to permit testimony in support of this separate défense. 
This brings us to the question, as one of law, which may be concretely 
stated in this form : Can petitioner be deprived of the réparation pro- 
vided by law because in the petitioner's business the freight paid was 
242 F.— 55 
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entered as an élément of cost and was passed along to the ultimate pur- 
chaser in the selling price ? 

In Burgess v. Transcontinental Freight Bureau, 13 Interst. Corn. 
Com'n, 668, 680, decided in 1908, the Interstate Commerce Commis- 
sion had before it this identical question, which the Commission dispos- 
ed of in the following language: 

"Thèse complainants were shippers of hardwood lumber to this destination, 
and they were entitled to a reasonable rate from the défendants for the serv- 
ice of transportation. An unreasonable rate was in fact exaeted. They were 
thereby deprived of a légal rlsht, and the measure of thelr damage is the dif- 
férence between the rate to which they were entitled and the rate which they 
were compelled to pay. If complainants were obllged to follow every trans- 
action to Its ultimate resuit, and to trace out the exact commercial efCect of 
the freight rate paid, it would never be possible to show damages wlth suffi- 
clent accuracy to justify giving them. Certainly thèse défendants are net 
entitled to this money which they hâve taken from the complainants, and they 
ought not to be heard to say that they should not be requlred to refund this 
amount, because the complainants themselves may hâve obtained some por- 
tion of this sum from the consumer of the commodlty transported." 

In Nicola, Stone & Myers Co. v. L. & N. R. R. Cp., 14 Interst. Com. 
Com'n, 199, 207, the claims against the carriers involved réparation on 
shipments of lumber between points of origin and destination, and 
opposition to the claims of the shippers of such lumber on the ground 
that in the gênerai course of the lumber business the lumber is ordi- 
narily sold by the manufacturer or millman f. o. b. cars at the mill at 
priées taking into account the amount of the freight which must be paid 
for transportation from that point to destination ; that the purchaser 
to whom it is consigned protects himself against the injury caused by 
the excess amount of the rate by adding to the price of the lumber, thus 
imposing the burden or injury upon the consumer; and that if any 
onp of the parties is entitled to a refund it was the latter. This claim 
was rejected; Commissioner Cléments, speaking for the Commission, 
giving this reason : 

"The suggestion * • ♦ would, if followed, lead the Commission away 
from the direct results of the act of the carrier in the establishment and 
exaction of an unjust rate into the domain of indirect and remote consé- 
quences, and perhaps into questions of equity between the vendor and Ven- 
dée of the lumber. The vendor sells the lumber for the best price he can 
get, and the vendee buys at as low a figure as he can. The priée which th<> 
one is able to get and the other must pay is of necessity flxed or controlled 
by many influences, including, of course, the transportation charges. * • • 
We do not understand that the act to regulate commerce contemplâtes or au- 
thorizes the application by the Commission of its provisions in respect to 
réparation on account of unreasonable rates in such manner. Whatever a 
court of equity mlght be able to do and be justifled in doing in dealing wlth 
the relations between the vendor and vendee of the lumber in référence to 
the rates or other considérations, the Commission is confined in the making of 
awards for réparation to the injury or damage sustained by those who axe 
the real and substantial parties at interest in the transaction in which sucli 
transportation charges bave been made. The réparation is due to the person 
who has been requlred to pay the excessive charge as the price of trans- 
portation. It follows that we must, in making orders of réparation in thèse 
cases, upon proper proof of the shipments, make such orders in favorof those 
who paid the charges as freight charges, or on whose account the same vere 
paid, and who were the true owners of the property transported during the 
period of transportation." 
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In Kindelon v. Southern Pacific Company, 17 Interst. Com. Com'n, 
251, 254, the Commission again considered this question, saying: 

"The défendants further contend that the complainants herein hâve not 
shown that they were damaged. It is well settled that réparation in any 
given case Is due the person who has been required to pay an unlawful charge 
as the price of transportation. The shlpper who has been charged an un- 
lawful rate, and who is the owner of goods transported, Is entitled to repay- 
aient without the imposition of the impossible task upon the Commission of 
ascertainlng the ultimate profits accruing from the business of the shipper. 
Moreover, the owner of the frelght, who has been required to pay an unrea- 
sonable rate, is entitled, upon proper complaint and showing, to réparation, 
irrespective of the profits accruing from his business." 

The case of Ballou & Wright v. N. Y., N. H. & H. R. R. Co., 34 
Interst. Com. Com'n, 120, 121, was between the same parties, and the 
same questions were involved as in the présent case. In that case the 
Commission said : 

"The case Is similar to Ballou & Wright v. N. Y., N. H. & H. H. R. Co., 
Docket No. 5616 [the présent case], in which the rates applied on similar 
shipments were found unreasonable, and réparation was awarded. A copy 
of the transcript of testimony in that case was introduced In évidence in this 
proeeeding, with certain additional évidence adduced to establish the faet of 
the shipments hère involved. The single question contested is complainant's 
right to réparation, défendants showing that complainant added an arbitrary 
sum of $15 to the sale price of each motorcycle to cover frelght and local 
drayage charges, from which they argue that complainant suffered no dam- 
age and therefor© la not entitled to réparation. * * * Carriers cannot be 
heard to say that réparation for the exaction of unreasonable freight rates 
should be denied because the shipper or consignée, from whom the same has 
been colleeted, has on that aecount secured a higher price for the commodity 
from his purchaser." 

[3] 3. In the case of Meeker & Co. v. Lehigh Valley R. R., 236 U. 
S. 412, 428, 35 Sup. Ct. 328, 335 (59 L.. Ed. 644, Ann. Cas. 1916B, 691), 
the Suprême Court of the United States, discussing the force and effect 
to be given the reports and orders of the Interstate Commerce Com- 
mission upon a question of this character arising upon a claim against 
the carrier for unreasonable rates and unjust discrimination, said: 

"But it is said that the reports disclose that the Commission applied an 
erroneous and inadmissible measure of damages, and therefore that no ef- 
fect can be given to the award. What tbe reports really disclose is that 
the Commission, 'upon considération of the évidence adduced upon the hear- 
ing upon the question of réparation,' found (a) that by reason of the un.1ust 
discrimination resulting from giving the rebate to the Lehigh Valley Coal 
Company MeeUer & Co. were 'damaged to the extent of the différence' be- 
tween what they actually pald from November 1, 1900, to August 1, 1901, 
and what they would bave paid, had they been dealt with on the same basis 
as was the Coal Company; and (b) that by reasoa of being charged an ex- 
cessive and unreasonable rate from August 1, 1901, to July 17, 1907, Meeker 
& Co. were 'damaged to the extent of the différence' between what they actu- 
ally paid and what they would bave paid had they been given the rate which 
the Commission found would bave been reasonable. In this we perceive noth- 
ing pointing to the application of an erroneous or inadmissible measure of 
damages. The Commission was authorized and required by section 8 of the 
act to regulate commerce to award 'the fuU amount of damages sustained,' 
and that, of course, was to be determined from the évidence. If It showed 
that the damages corresponded to the rebate in one instance and to the over- 
charge in the other, the claimant was entitled to an award upon that basis. 
The case of Pennsylvania Rallroad v. International Coal Mining Co., 230 



868 242 FEDERAL REPOKTBB 

U. S. 184 m Sup. et. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315], îs cited as 
holding otherwise, but It does not do se. There a shlpper, wlthout provlng 
that he sustained any damages, sought to recover from a carrier for giving 
a rebate to another shlpper, and this court, referrmg to section 8, said (230 
TJ. S. 203, 33 Sup. Ct. page 898, 57 D. Ed. 1446, Ann. Cas. 1915A, 315): 'The 
measure ot damages was the pecuniary loss infllcted on the plaintiff as the 
resuit of the rebate paid. Those damages might be the same as the rebate, 
or less than the rebate, or many times greater than the rebate; but unless 
they were proved they could not be recovered. Whatever they were they 
could be recovered.' There is nothing in either report of the Commission 
which Is In conflict with what was said in that case. On the contrary, the 
plaln Import of the flndings is that the amounts awarded represent the clalm- 
ant's actual pecuniary loss ; and, in view of the récital that the flndings were 
based upon the évidence adduced, it must be presumed, there being no show- 
ing to the contrary, that they were justifled by it." 

The Interstate Commerce Commission in that case had found that, 
by reason of being charged an excessive and unreasonable rate, the 
shipper had been damaged to the extent of the différence between what 
it actually paid and what it would hâve paid, had it been given the rate 
which the Commission found would hâve been reasonable. Against 
this- report, the carrier contended that the shipper had failed to prove 
by compétent évidence that it had sustained damage, and that the meas- 
ure of damages, if any, should hâve been the loss to the shipper as the 
resuit of the discrimination or unreasonable rate. But the Suprême 
Court could find nothing in the report of the Commission in that case 
pointing to the application of an erroneous or inadmissible measure of 
damages in favor of the shipper, and neither can we find in this case 
anything pointing to an erroneous or inadmissible ineasure of damages 
in favor of the shipper. 

The judgment of the lower court is affirmed, with attorney's fee in 
favor of the défendant in error allowed at $150, to be taxed as part of 
its costs upon this writ of error. 



MAH SHEE V. WHITE, Commlssloner of Immigration. 

(Circuit Court of Appeals, Mnth Circuit June 25, 1917.) 

No. 2946. 

Tu Habeas Corpus <S=>6— Grant of Wbit— Discrétion. 

On an application for a writ of habeas corpus by a Chinese woman, 
seeking admission to the country as the wlfe of a native-bom citizen, 
there was no merit in the clalm that the évidence was so conclusive that 
the District Court abused its discrétion In refuslng to grant the writ, 
where there were serions discrepanciea between the testimony of the 
alleged husband and bis statements when he applied for a return cer- 
tlflcate before making a trip to China. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. | 6.] 

2. Aliens <S=>32(13) — Déportation of Chinesk— Appeals. 

Though the fact that the immigration inspector, conducting the exam- 
ination on an application of a Chinese woman to enter the country as the 
wife of a citizen, believed tliat she was the wlfe of the alleged husband, 
was entltled to considération, it did not affect the right of the Commîs- 

(Se^Foi" other cases see same topic & KEY-MUMBER in ail Key-Numbered Digests & Indexes 
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sioner ot Immigration and Secretarj' of Labor to décide an appeal on the 
merits. 

PEd. Note. — For other cases, see Allens, Cent. Dig. § 95.] 

3. Aliens iS=32(4) — Déportation of Chinese—Imprisonment— Communica- 

tion Between Alien and Otiiebs. 

There was no injustice in denying communication between a Chinese 
woman, seebing admission to tlie countr.v as the wiîo of a citizen, and her 
alleged husband, pending the detenirination of the matter by the immigra- 
tion authorities. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 93, 94.] 

4. Aliens iS=:>32(4) — Déportation of Cuinese—Imprisonment— Communica- 

tion Between Alif.n and Others. 

The rules of the Bureau of Immigration go^erning the admission of 
Chinese provide that, after notice of appeal lias been filed, the applicant's 
counsel shall be pennitted to examine the record ; that withln 10 days 
after the excluding décision is rendered, unless further delay is required 
to investigate and report upon new évidence, the complète record shall 
be forwarded to the Secretary of Labor ; and that if, on açpeal, évidence 
in addition to that brought out at the hearing is submltted, it shall be 
made the subject of prompt Investigation by the oflicer in charge and be 
accompanied by his report. Held that, as the rules contemplate the possi- 
bility of the submission of évidence in addition to that brought out at 
the hearing, the refusai to permit the applicant's counsel to comxnunicate 
with her pending an appeal deprived her of a fair hearing, as the right 
to submit additlonal or furtlier évidence could uot be availed of, unless 
she could comtQunicate with her counsel, who had e.xamined the record 
and read the testimony. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 93, 94.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

Habeas corpus by Mah Shee, by Chung I^eong, against Edward 
White, as Commission er of Immigration at the Port of San Francisco, 
Cal. From an order denying the writ, the petitioner appeals. Order 
set aside, and cause remanded, with directions. 

George A. McGowan, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty,, and Casper A. Ornbaun, Asst. U. S. 
-Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, R(3SS, and HUNT, Circuit Judges. 

îIUNT, Circuit Judge. Mah Shee, a Chinese woman, appellant 
herein, applied to enter the United States at San Francisco. She 
claimed to be the wife of Chung Leong, a Chinaman, native citizen of 
the United States returning from a visit to China in August, 1916. 
Mah Shee came with him, and lier application to enter the United 
States as the wife of a citizen thereof was heard before an immigration 
inspector under orders of the Commissioner of Immigration. After 
examination of the witnesses, the inspector f ound that the woman was 
the wife of Chung Leong, a native-born citizen of the United States, 
and he recommended that she be admitted, but this recommendation 
was not followed by the commissioner, who denied admission upon the 
ground that the statements of the applicant and her alleged husband 
were "wholly false." 

âssFor oUier cases see same topLc & KKY-NUMi3KR in ail Key-Numbered Digests & Indexes 
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On September 4, 1916, counsel for the applicant asked a reopening 
of the case. With this application to reopen were présentée! several 
affidavits, including one by Chung Leong, wherein he stated substan- 
tially that at his examination before the inspector certain mistakes 
through misunderstanding had been made by him. He set forth the 
particular parts which he desired to set straight in hîs testimony. The 
commissioner at San Francisco granted appHcation to reopen the case, 
but wrote that the reopening would be — 

"for the Introduclng of a supplementary report by the examining Inspector 
as to the demeanor of the witnesses, and for a statement as to whether or 
not said witnesses had been prevlously discredlted before thls office. In so 
dolng, such supplementary report, together wlth the affidavits whlch accom- 
panied your letter first above mentloned wlU be consldered by thls office, and 
a new décision rendered." 

The inspector made a supplementary report, stating that none of the 
witnesses had been discredited by the immigration oiSice to his knovvl- 
edge; that the demeanor of the applicant was good, as she answered 
ail questions without hésitation ; and that the demeanor of the alleged 
husband was not as good. The inspector added, "The applicant bas 
to my mind every appearance of respectability." No new oral hearing 
was had, but the commissioner stated that, "after full hearing and 
careful considération of ail the évidence submitted and adduced," the 
existence of the relationship claimed by Mah Shee to Chung L,eong 
was not established to his satisfaction, and the application was denied. 
Notice of appeal was given September 15, 1916, and copy of the testi- 
mony was furnished counsel for Mah Shee. Counsel in communica- 
tion to the commissioner at San Francisco requested opportunity t^ 
read the report of the law officer which had been made the basis of the 
first excluding décision. This request, however, was denied on Sep- 
tember 19th. On September 20th counsel for the applicant acknowl- 
edged the receipt of the letter of the commissioner at San Francisco 
denying their application to hâve the review of the law section opened 
to their inspection, and wrote : 

"We now request an Interview with thls applicant wlth her husband as a 
liasis for the introduction of further évidence In support of her appeal." 

On September 25th the acting commissioner answered this letter 
in this way : 

" * * » You are advised that the request contalned therein that you 
as counsel and the appllcant's alleged husband be permltted to Interview the 
applicant as a basls for the Introduction of further évidence in support 
Df her appeal must be denied as there Is no authority in either the law or 
régulations for such a procédure." 

Two days afterwards counsel for Mah Shee again wrote to the com- 
missioner asking permission for Chung Leong, as husband of Mah 
Shee, to see, talk to, and confer with and comfort his wife who had 
been held "incommunicado" and away from her husband since her 
arrivai. On September 27th, this request was denied on the ground 
that the case was still pending before the department. In time appeal 
to the Secretary of Labor was perfected. Counsel appearing in Wash- 
ington were notified that the case was "ready for inspection" and briefs 
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could be filed. Counsel filed brief and made oral argument, but the 
appellant was ordered deported. 

Chung Leong, as husband, on his own behalf and on behalf of Mah 
Shee, alleged to be his wife, applied for writ of habeas corpus, and the 
immigration record of Mah Shee was filed with the District Court up- 
on the hearing of the demurrer. The District Court sustained the de- 
murrer and this appeal issued. 

Mah Shee, through her counsel, urges thèse points : First, that the 
évidence presented was so conclusive in its character that it was an 
abuse of discrétion to refuse to be guided by it ; second, that the hear- 
ing was not fair, in that the right of counsel was so curtailed as to 
négative its value to the alien, and thus she was deprived of the right 
to submit évidence and properly to défend herself. 

[1, 2] We find it unnecessary to quote the testimony taken. But 
the point that the évidence was of such a conclusive character that the 
District Court abused its discrétion in refusing to grant the writ is 
answered by the fact that there were serious discrepancies between 
the testimony given by Chung Leong, December 9, 1914, when he ap- 
plied for a native's return certificate, and that given by him in the 
présent matter. For example, prior to his departure for China on 
December 9, 1914, he said that he married in 1894, and that his wife 
was then living in China; but a day afterwards, in a letter filed with 
the immigration officers, and which he asked to hâve made a part of 
his case, he said that she had died in November or December, 1913, 
and upon this hearing he said that she had died in "7th month of CR 
2," or December, 1913. There were other inconsistencies, but those 
mentioned are sufficient to réfute the contention that the évidence 
to support the application of Mah Shee was of such indisputable char- 
acter that but one fair conclusion could be gathered from it. In 
weighing the évidence the immigration officer may well hâve believed 
that a man who made such radically différent statements concerning his 
wife was not crédible in his statement that he had married the woman 
he says he married in Hong Kong. The fact that the inspector who 
heard the testimony believed that the man was married to Mah Shee 
is worthy of every considération. But the right of the commissioner 
and Secretary to décide an appeal on its merits is not to be questioned. 
Tang Tun v. Edsell, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. Ed. 606. 

[3] Nor can we hold that, because applicant was kept apart from 
Chung Leong and was not allowed to communicate with him, the pro- 
ceeding was manifestly unfair. The sole question to be decided was 
whether there existed the relationship of husband and wife, and we 
think that until the administrative authorities could finally answer that 
question there was no injustice in denying communication between 
those directly involved in order to prevent opportunities for prépara- 
tion of harmonizing statements. 

[4] But the more important point is: Was the applicant deprived 
of the right to submit évidence and to défend herself ? Rule 5 of the 
Rules of the Department of Labor, Bureau of Immigration, governing 
the admission of Chinese, after providing that notice shall be given 
to a Chinese applicant, adjudged to be inadmissible, of his right to 
appeal, reads as follows: 
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"(b) Appllcant's counsel shall be pennitted, after notice of appeal has been 
duly flled, to examine the record iipon whlch the excludlng décision is based. 
and may be loaned a eopy of the transcrlpt of testlmony contained tberein. 
If there Is a consular officer of China, at the port where examina tion is held. 
he also shall be notifled in wrltlng that the sald Chlnese applicant has beeii 
refused a landlng, and shall be pennitted to examine the record. The word 
'record' as used In this paragraph shall not be construed to inelude memo- 
randa of comment or letters of transmlttal unless they contain évidence addi- 
tional to that in the record proper. 

"(c) The notice of appeal shall act as a stay upon the disposai of the ap- 
plicant nntil a final décision is rendered by the Secretary of Labor; and, 
within ten days after the excludlng décision is rendered, unless further delay 
is required to investigate and report upon new évidence, the complète record 
of the case, together witb such briefs, affidavits and statements as are to be 
considered In connection therewith, shall be forwarded to the Secretary of 
Labor by the offlcer In charge at the port of arrivai, accompanled by his 
views thereon In wrlting. If, on appeal, évidence in addition to that brought 
out at the hearlng Is submitted, it shall be made the subject of prompt in- 
vestigation by the officer in charge and be accompanled by bis report." 

Section (c) of this rule contemplâtes the possibility of the submis- 
sion of évidence in addition to that which has been brought out at 
the hearing. The procédure would seem to be this : After the notice 
of appeal has been filed in behalf of the applicant, then counsel for the 
applicant must be permitted to inspect the record as defined, and to 
read the testimony which has been taken. If new évidence has been 
discovered favorable to the applicant, or if évidence in addition to that 
which has been brought out at the hearing is in her possession, or in the 
possession of her counsel, she may présent or submit the same for 
considération to the Secretary of Labor. Now, it being her right to 
submit such additional or further évidence, the applicant is in no posi- 
tion to avail herself of its benefit, unless she can communicate with 
her counsel, who hâve read the testimony contained in the record of ex- 
clusion, to the end that by affidavit or supplementary statement she may 
set forth the new or additional évidence upon which she may rely. To 
hold that a Chinese woman should herself make the showing would be 
absurd, and, moreover, every rule of fair procédure would indicate 
that the présentation of such new évidence to be considered on appeal, 
may be by the appHcant's counsel. We therefore think that, when 
counsel for Mah Shee requested an interview with the applicant as 
a basis for the introduction of further évidence in support of her ai>- 
peal, they but asked for an opportunity whereby she might be able to 
avail herself of a right recognized by the régulations as belonging to 
lier, and that déniai of the request so made deprived her of a fair, 
though summary, hearing according to the law and the régulations of 
the department. 

We will add that, if the refusai of the immigration officers had been 
limited only to that part of the request which contemplated the prés- 
ence of Chung Leong at the interview asked for, we do not see that 
injustice would hâve been done. 

The order of the District Court is set aside, and the cause is re- 
manded, with directions to overrule the demurrer, 
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WILLIAMSON V. ELECTKIC SERVICE SUPPLIES CO. 

(Circuit Court oj Appeals, Third Circuit. June 20, 1917.) 

No. 2235. 

Appeal and Ebkob <S=52o9, 719(10) — Reseevatton of Gbotjkds of Review — 

ASSIGNMENTS OF BkROB. 

The Circuit Court of Appeals wlU not eonsider a question as to the 
costs wliicli may be charged by the clerk of the District Court for 
certifylng a record on appeal, where no costs were taxed in the District 
Court, there was no request to tax them, and no motion or décision is 
disdosed, and there Is no assignineut ot error raising the question, whlc'.i 
is presented only by an Informai oral complaint at the bar. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2'Ji!J. 
2982, 3490.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by James E. Wilhamson against the Electric Service 
Supplies Companv. From a decree (236 Fed. 353) dismissing the bill, 
plaintifï appeals. Affirmed. 

J. F. Shrader, of Philadelphia, Pa. (John H. Roney, of Pittsburgh, 
Pa., of counsel), for appellant. 

Charles N. Butler, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPPIERSON, and WOOLLEY, Circuit 
Judges. 

PER CURIAM. We adopt as the opinion of this court what Judge 
Thompson has se well said in dismissing the bill. 236 Fed. 353. 

The appellant seeks to raise a separate question to this efïect : What 
costs may be charged by the clerk of a District Court for certifying a 
record on appeal that has been printed, not by himself, but by the ap- 
pellant? On this subject a différence of opinion exists between the 
Eastern and the Western districts. In the Eastern district, 15 cents 
per folio is regarded as proper (Sarfert Co. v. Chipman [D. C] 205 
Fed. 937) ; while in the Western district a total charee of 50 cents 
only is allowed, as will appear by the unreported opinion (quoted in the 
margin)^ delivered in January, 1915. 

1 Solomon t. American, etc., 1ns. Ass'n, No. 433, November Tenn, 1911. 
"Thomson, District .Tudge. From the judgment entered on the verdict 
against the défendant in the above-entltled case, ihe défendant appealed to 
the Circuit Court of Ar)peals. The company then presented Its pétition to this 
court, settlng forth that the clerk of the United States District Court for this 
district had presented to petltioner a bill for services iq connection with the 
record on the appeal amounting to ?86.90. The petltioner averred that there 
is no provision in the law authorlzlng the charges In sald Mil and praying the 
court's ruling thereon. Respondent answered that each of the charges in said 
bill was properly made under section 828 of the Revlsed Statutes of the Unit- 
ed States (U. S. Com^p. St. 1916, § 1383) ; that the flrst charge of $86.40 was 
the clerk's services for examlning, comparlng, and certifylng 576 pages of the 
printed record In said case, on the removal thereof to the Circuit Court of 
Appeals ; that the second charge of ."ÎO cents was for services in certifying to 
the said 576 pages as belng a true and correct copy of said record, pursuant 
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Uniformity of practice on this subject is no doubt to be desired, but 
for the présent we do not see our way to assist in reaching this resuit. 
On the record now before us the question has nowhere been raised, 
either in the District Court or hère. Indeed, there is not a word in 

to paragraph 8 of section 828 of tlie Eevised Statutes; and that the third 
item of 20 cents was for attaching the seal of the court to the record. 

"Prior to the passage of the act of Congress of February 13, 1911 (30 Stat. 
901, a 47 [Coinp. St. 1916, §§ 1656, 1657]), the charges to which the clerk of a 
Circuit or District Court was entltled was a matter upon which the courts dif- 
fered. That portion of section 828 of the Revised Statutes, relating to the 
fées in question, is as follows: 'For entering any return, rule, order, conttnu- 
ance, judgment, decree, or recognlzance, or drawing any bond, or maklng any 
record, certificate, return, or report, for each folio, fifteen cents.' 'For a copy 
of any entry or record, or of any paper on flle, for each folio, ten cents.' 'For 
afflxlng the seal of the court to any instrument, when required, twenty cents.' 
In Cavender y. Cavender (0. C.) 10 Fed. 828, the judge held that the tran- 
script of the record on appeal, or wrlt of error, was only a oopy, and that the 
clerk was only entitled to receive 10 cents a folio. In Mcllwaine v. Ellington, 
(C. O.) 99 Fed. 133 It was held that the copy of the record of the trial court 
to be used in the Circuit Court of Appeals is a record for which the clerk is 
entitled to receive 15 cents a folio. In Mohrstadt v. Mutual Life Ins. Ce. 
(O. C.) 145 Fed. 751, it was held that the making of the transcript was a 're- 
turn' within the meaning of the statutes; whlle Judge Archbald, in Hoysradt 
V. Del., L. & W. R. B. Co. (O. C.) 182 Fed. 880, held the making and cerUfying 
of the transcript required was making a record within the meaning of the 
statute, entitling the clerk to 15 cents a folio. 

"The question to be determined hère Is as to the effect of the act of Coa- 
gress of February 13, 1911, assuming that under the former act the clerk 
was entitled to 10 or 15 cents pcr folio for making and certifying a transcript 
of a record on appeal. Bearing strongly on this question is the case of Rainey 
V. Grâce & Co., 231 U. S. 703, 34 Sup. Ct 242, 58 L. Ed. 445, which was de- 
cided on January 5, 1914. The court was there called upon to détermine what 
fées the clerk of the Circuit Court of Appeals was entitled to on an appeal 
from the District Court since the passage of the act of 1911. In construing 
that act the court considered the prior statutes on the subject. On February 
19, 1897, Congress passed an act (Act Feb. 19, 1897, c. 263, 29 Stat. 536 [Comp. 
St 1916, § 1376]) amending the Circuit Court of Appeals Act of March 3, 1891 
(26 Stat 826, c. 517, § 2), in substance, that the costs and fées in the Circuit 
Court of Appeals should be flxed by that court in a table of fées, provided that 
the costs and fées so flxed shall not, wlth respect to any Item, exceed the costs 
and fées now charged in the Suprême Court; that the table of fées so flxed 
by the several Circuit Courts of Appeals should be transmitted to the Chief 
Justice of the United States, and that the Suprême Court should revise the 
same, making the same so far as possible uniform throughout the United 
States; and that such revised table of fées shall thereupon be in force in each 
circuit. On February 28, 1898, the Suprême Court by order (169 U. S. 740) 
flxed a table of fées and costs in the Circuit Courts of Appeals, one paragraph 
thereof providing as follows : 'Preparing the record for tlie printer, Indexing 
the same, supervising the printing and distributing the copies, for each prlnt- 
ed page of the record and index, $0.25.' 

"The court states that before the passage of the act of 1911 the clerk of the 
District Court or Circuit Court charged for a transcript of the record in pre- 
paring the case for review in the Circuit Court of Appeals, which was gen^al- 
ly written or typewritten, the fee for such service being flxed by section 828 
of the Revised Statutes, and that the printing was done under the supervi- 
sion of the clerk of the Circuit Court of Appeals, after the allowance of the 
appeal or writ of error; that the act of 1911, entitled 'An act to diminish the 
expense of proceedings on appeal, or writ of error, or certiorari,' had for Its 
main purpose the réduction of the expense of records upon which cases may 
be taken to, and considered by, the Circuit Court of Appeals and the Suprême 
Court; that this was to be accomplished by dispensing with a written or type- 
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either court that refers to it, even remotely. No costs were taxed in 
the District Court, there was no request to tax them, and no motion or 
décision is disclosed. There is no assignment of error raising the ques- 
tion we are now asked to décide, and of course the matter does not pri- 
marily concern the practice in the office of our own clerk. We hâve 
nothing but an informai oral complaint at bar tliat error was commit- 

written transcrlpt of the record oï tlie lower court and substituting therefor a 
certifled copy of the printed record, other copies of which should be available 
for use In the f urther considération of the case in the appellate courts ; that 
to effect this purpose the appellant, or plaintifC in error, shall cause to be 
printed, and shall file in the oflice of the clerk of the Circuit Court of Ap- 
peals, 25 printed copies of the records, the form in whlch the transeript shall 
be printed to be prescribed by the Suprême Court, which was accordingly 
done by order of that court on March 13, 1911 (see rule 31, 222 U. S. Appen- 
dlx, page 36, 32 Sup. Ct. xiii). The court held that the évident purpose of the 
act, among other thîngs, was to save expenses incurred under the former Sys- 
tem In printing records, the cierk's fées for supervislug, etc., and that, when 
the court below had by rule provided for the prluting and indexing of the 
record and the flling of the printed transeript in the Circuit Court of Appeals, 
no fee for like services could be charged by the clerk of that court; that while 
there was no express repeal of the act of 1897, and that while repeals by im- 
plication are not favored, in this case such clear inconsistency exists that it 
cannot stand conslstently with the act of February 13, 1911. The court there- 
fore held that the latter act repeals the table of fées fixed by the Suprem'e 
Court as to the fées of the clerk of the Circuit Court of Appeals, lu connection 
with the transeript of the record sent up on an appeal. 

"In the la ter case of Lovell-MeConnell Mfg. Co. v. Automobile Supply Mfg. 
Oo., 235 U. S. 383, 35 Sup. Ct. 132, 59 L. Ed. 282, in an opinion filed December 
14, 1914, the Suprême Court held, in harmony with the above opinion, that 
when a printed transeript of the record was filed with the clerk of the Circuit 
Court of Appeals in complianee with the act of 1911, no supervision fee could 
be charged by such clerk ; and they held, reversing the Circuit Court of Ap- 
peals, that an appeal, taicen from an interlocutory decree entered by the court 
below was within the intendment of the statute, a final decree, and that the 
clerk was not entltled to a supervision fee therefor. In that case the Suprême 
Court adopted the reasonlng of the learned judge in the case of Smith v. Far- 
benfabriken, 197 Fed. 894, 117 C. C. A. 133. 

"From the reasonlng of the court in the foregolng cases, I feel constrained 
to hold that the clerk of the District Court is not entitled to the fee of 15 
cents per folio, for examining, comparlng, and certifying 576 pages of the 
printed record as charged, amounttng to the sum of $86.40. Whatever may 
hâve been the correct interprétation of section 828 of the Revised Statutes 
for the services of the clerk In preparing and certifying a transeript of the 
record, It seems quite clear that he is not entitled to the same fées under the 
act of 1911. The purpose of the act is to dimlnish the expenses on appeals. 
and this is largely efCected by requiring the appellant, or plalntiff In error, 
to file printed copies of the record. Before this act was passed, the District 
Court clerk had to prépare the case for review, maklng a written or typewrit- 
ten transeript of the records; the printing being done under tiie supervision 
of the clerk of the Circuit Court of Appeals. The full transcrlpt of the record 
is printed and filed by the appellant, and the clerk simply certifies or attaches 
his certiflcate to one of such printed transcripts. For this certificate he is 
entitled to be paid the usual fee, and also the fee prescribed for attaching 
thereto the seal of the court. But the certiflcate does not include that to 
whlch it is attached. United States v. Julian, 162 TJ. S. 324, 16 Sup. Ot. 801, 
40 L. Ed. 984. When fées are clauned by a public oflicer, he muist be able to 
ix)int to the provision of the statute under which they are allowed; other- 
wise, they are not recoverable. 

"I therefore eonclude that the charge of $86.40, as nïade by the clerk in 
this case, is not legally coUectible," 
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ted below, while the record does not show that anything whatever was 
donc. In effect, therefore, we are asked to give an opinion on a ques- 
tion that not only does not appear to hâve been raised, but has not been 
brought before us according to any rule. The appellant has not even 
liled a motion in the Circuit Court of Appeals, and we do not know 
what order we are asked to make, except as we may gather it from the 
appellant's brief. As is well known, this court is not disposed to be 
rigorous in matters of practice, but the situation now in hand raakes 
too large a demand on our leniency. We hâve, however, eone so far 
as to inquire from the district clerk what was done in his office, and we 
learn that the appellant did no more than make an oral ofïer to pay 50 
cents for the certificate, and that this was declined by the clerk, after 
which nothing further was done either by him or by the District Court. 
Some attention at least must be paid to regularity of procédure, and as 
matters stand we feel justified in refusing to answer the question that 
has been propounded. This is a court of appeal, and not a court of 
first instance. 
The decree is affirmed, at the costs of the appellant. 



UNITED STATES t. BEAMAN et aL 

(Circuit Court of Appeals, Eighth Circuit April 6, 1917.) 

No. 4280. 

1. PtiHLic LiANDs <S=>120 — ^Patents— MiNEHAL Lands— Avoid.vnce. 

While, under Eev. St §§ 2302, 2318. 2.319, 2347, 2351 (Comp. St. 1916, Jg 
4591, 4613, 4614, 4659, 4663), lands known at the ttme of thelr purchase 
from the United States to be valuaWe for ruinerais are not subject to 
acquisition under the Honïestead Law (Act May 20, 1862, a 75, 12 Stat. 
392), a patent under the Homestead Law for land as agricultural may 
not be avolded by a suit In equlty on the ground that the land was 
minerai land, unless the conditions were such at the tiine of the entry 
and purchase as to then make plain to the entrynïan and others familiar 
with the land that it contalned minerai deposlts of such quality and 
value and in such quantity as to render the extraction profitable, for the 
subséquent discovery of urinerais on the land will not warrant avoidance 
of the patent. 

[Ed. Note.— For other cases, see l'ublic I.ands, Cent. Dig. §§ 332-335.] 

2. Public Lands <S=114(6)— Patents— Construction. 

A patent of the United States Is an adjudication by the Land Depart- 
ment, a quasi judicial tribunal, and raises a presumption of right and 
regularity in ail the proceediugs antedating it, and of perfect title in the 
grantee. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 322.) 

3. Public Lands <g=>114(l) — Patents— Construction. 

Where, under the Homestead Law, land is patented as agricultural, 
such patent is an adjudication of the Land Department that the land is 
not then known to contain minerais in paying quantities, and of every 
other fact essential to the validlty of the patent. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 314, 316.1 
jgsjFor otiier cases see saïae topic & KEY-NUMBER in ail liey-Numbered Digests & ladeie» 
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4. Public Lastds <g=5ll7— Patents — Collatéral Attack. 

A patent to land, being a décision of tbe Land Department, Is Impervi- 
ous to collatéral attack, and raises a strong presumption that the décision 
is right. 

[Ed. Nota — For other cases, see Public Lands, Cent. Dig. § 324.] 

5. Public Lands <@=5l20 — Patents— Vacation. 

While the governiEtent may avoid a patent by a suit In equity for taise 
and deceitful représentations, the burden is on the government to estab- 
lish the fraud by évidence producing a conviction. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335.1 

6. Public Lands <®=>120 — Patents— Construction. 

Where, In a suit to set aside a patent to lands on which coal was dis- 
covered, on the ground tbat the patent issued under the Homestead Ijaw 
was obtained through fraud, the decree must be for the défendant, where 
the évidence was only sufficient to raise an uncertainty as to whether 
persons familiar with the land knew at the time It was patented that it 
was valuable for coal. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. i§ 332-336.] 

7. Evidence <S=>9e(l)~BuRDEN or Peoof. 

Where complainant established a matter as to which défendant had 
the burden of proof, défendant is relleved of establlshing such fact 
[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 119, 121.] 

8. Vendor and Pubchaser (S=>220 — Bona Fide Pubchasers— Who Are. 

No one is bound to assume, and hunt for wrong in the acts of those 
who bave dealt in the title to land he is buying, when that title Is fair 
on its face, in order to secure hinrself the rlghts of a bona fide purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
461-465, 720.] 

9. Vendoh and Purchaser <s=5229(3) — Bona Fide Pubchasers— Evidence. 

Défendant, which purchased land valuable for coal deposits, which had 
been patented some years under the Ilomestead Law, as agricultural land, 
held a bona fide purchaser. 

[Ed. Note. — For other cases, see 'S'endor and Purchaser, Cent. Dig. § 
481.] 

10. Public Lands ■^=120— Bona Fide Pubchasers— Patents. 

Where lands containlng valuable minerais were patented under the 
Homestead Law as agricultural, a subséquent purchaser from the gran- 
tee of the patentée, who took in good faith without notice of any possi- 
ble fraud on the part of the patentée In obtaining the patent, has an equl- 
ty superior to that of the government, and the patent cannot be vacated. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-335.] 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Bill by the United States against D, C. Beaman and another. From 
a decree for défendants, complainant appeals. Afifirmed. 

Frank Hall, Sp. Asst. Atty. Gen. (Harry B. Tedrow, U. S. Atty., 
of Denver, Colo., on the brief), for the United States. 

Cass E. Herrington, of Denver, Colo. (R. H. Hart, of Denver, Colo., 
on the brief), for appellees. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

SANBORN, Circuit Judge. This is a suit commenced August 13, 
1909, to set aside a patent to 160 acres of land in Colorado issued to 

<3=»For other cases see same topic & KEY-NUMBER in ail Key-Numbereâ Digesta & Indexe» 
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Joseph Miskiel on September 8, 1904, and ail the conveyances suc- 
ceeding- the patent, on the ground that Miskiel fraudulently entered it 
as agricultural land under the homestead law (sections 2289, 2291, Re- 
rised Statutes [Comp. St. 1916, §§ 4530, 4532]), and acquired it by 
commutation under section 2301, Revised Statutes (Comp. St. 1916, § 
4589), when it was known at the time he purchased it to be valuable 
for its coal. The défense was a déniai that the land was known to be 
valuable for its coal when Miskiel entered it and bought it, a déniai of 
any fraud or misrepresentation by Miskiel at the time of his entry and 
purchase and an assertion that the Colorado Fuel & Iron Company, 
for whom the défendants .Beaman and the Colorado Realty Holding 
Company took and hold the title to it, was on July 8, 1907, a bona 
fide purchaser of the land from remote grantees of Miskiel, without 
notice of any fraud or defect in the title. The case went to final hear- 
ing, and at the close of the plaintiff's évidence the court below of its 
own motion, after hearing argument, dismissed the suit on the ground 
that, assuming, without deciding, that the land was known by Miskiel 
to be valuable for its coal when he purchased it, the proof was con- 
clusive that the Coal Company purchased and paid in good faith, in 
July, 1907, $20,000 for the title under the patent without any notice or 
knowledge, either by itself or by Beaman, who then took the title in 
tiTist for it, that there was any fraud in the entry or purchase of the 
land, or any other defect in the title. 

[1] Lands known at the time af their purchase from the United 
States to be valuable for minerai, and coal is minerai, were not sub- 
ject to acquisition under the homestead law. Revised Statutes, §§ 
2302, 2318, 2319, 2347, 2351. A patent under the homestead law for 
land as agricultural may not be avoided by a suit in equity on the 
ground that it was minerai land, unless the conditions were such at the 
time of the entry and purchase of it as to make the fact plain at that 
time, to the entryman and others familiar with the land and its condi- 
tion, that it contained minerai deposits of such quality and value and 
in such quanti ty as to render the necessary expenditures to develop, 
extract and sell them profitable. If at that time the land was not 
known to be valuable in that way for its minerai deposits, subséquent 
discoveries, developments, explorations, or mining in that land, or in 
land in its vicinity. will not sustain an avoidance of the patent. Defife- 
back V. Hawke, 115 U. S. 392, 404, 6 Sup. Ct. 95, 29 L. Ed. 423; 
Colorado Coal & Iron Co. v. United States, 123 U. S. 307, 328, 8 Sup. 
Ct. 131, 31 L. Ed. 182; United States v. Iron Silver Mining Co., 128 
U. S. QZ, 683, 9 Sup. Ct. 195, 32 L. Ed. 571; Davis's Adm'r v. 
Weibbold, 139 U. S. 507, 519, 11 Sup. Ct. 628, 35 L. Ed. 238; Dower 
V. Richards, 151 U. S. 658, 663, 14 Sup. Ct. 452, 38 L. Ed. 305; Shaw 
V. Kellogg, 170 U. S. 312, 332, 18 Sup. Ct. 662, 42 L. Ed. 1050; United 
States V. Plowman, 216 U. S. 372, 374, 30 Sup. Ct. 299, 54 L. Ed. 523 ; 
Diamond Coal Co. v. United States, 233 U. S. 236, 240, 34 Sup. Ct. 
507, 58 L. Ed. 936. 

[2-5] Miskiel entered this land under the homestead law on Octo- 
ber 20, 1902, and on December 18, 1903, he proved up his case before 
the officers of the Land Department, commuted his entry, paid cash 



UNITED STATES V. BEAMAN 879 

£or the land and received his final receipt therefor, which entitled him 
to his patent under section 2301, Revised Statutes. His patent was 
issued on September 8, 1904, and this suit was brought Aiigust 13, 
1909, almost six years after he completed his purchase of the land. 
The United States charges that Miskiel obtained this patent by falsely 
i-epresenting to the officers of the land office, when he proved his 
case and obtained his final receipt, that the land was not then known to 
be valuable for its minerai deposits, when the fact was otherwisé. A 
patent of the United States is an adjudication by the quasi judicial tri- 
bunal, the Land Department, to which the government has intrusted 
the détermination of the claims of applicants for titles to the pubUc 
lands, and a conveyance of the title to the lands which the patent de- 
scribes to the patentée. It raises the presumption of right and regu- 
larity in ail the proceedings antedating it and of perfect title in the 
grantee. In the case at bar it was an adjudication of the Land Depart- 
ment that the land it patented was not minerai land, and this and every 
other adjudication it made that was essential to the validity of the 
patent was impervious to collatéral attack and presented a strong 
presumption that its décision was right (Roberts v. Southern Pacific 
Ce. [C. C] 186 Fed. 934, 946; Southern Development Co. v. Ender- 
sen [D. C] 200 Fed. 272, 274, 275 ; United States v. Winona & St. 
Peter R. Co., 67 Fed. 948, 957, 15 C. C. A. 96, 105), and while the 
government may avoid this patent by a suit in equity for false and de- 
ceitful représentations of material facts which induced its issue, the 
burden is upon the plaintifï in such a case to prove the facts which 
establish the fraud it charges, not only by a mère prépondérance pf 
conflicting évidence, but by "that class of évidence which commands 
respect and that amount of it which produces conviction" (Diamond 
Coal Co. V. United States, 233 U. S. 236, 239, 34 Sup. Ct. 507, 58 L. 
Ed. 936; Maxwell Land Grant Case, 121 U. S. 325, 379-381, 7 Sup. 
Ct. 1015, 30 L. Ed. 949; United States v. Iron Silver Mining Co., 128 
U. S. 673, 676, 9 Sup. Ct. 195, 32 L. Ed. 571 ; United States v. Stin- 
son, 197 U. S. 200, 204-205, 25 Sup. Ct. 426, 49 L. Ed. 724; United 
States V. Clarke, 200 U. S. 601, 608, 26 Sup. Ct. 340, 50 L. Ed. 613 : 
Burke v. Southern Pacific R. R. Co., 234 U. S. 669, 670, 696, 703, 34 
Sup. Ct. 907, 58 L. Ed. 1527). 

[6] The first question in this case, therefore is: Did the United 
States présent at the hearing below that class of évidence which com- 
mands respect and that amount of it which produces conviction, that 
in 1902 and 1903, when the entry and purchase of this land by Mis- 
kiel were made, the conditions were such as to make the fact plain to 
Miskiel and to others familiar with the land and the surrounding cir- 
cumstances, that it contained minerai deposits of such quality and 
value and in such quantity as to make their extraction profitable? The 
évidence on this subject is voluminous and conflicting. It has been 
carefuUy digested, studied and considered. Viewed in the light most 
favorable to the government, it goes no further than to raise an un- 
certainty, a doubt in the mind, whether or not any one with ail the 
knowledge those familiar with the land, with the lands in the vicinity, 
and with the conditions and circumstances surrounding thèse lands 



880 242 FEDERAL EBPOKTER 

then had, would hâve known that the land hère under considération 
was valuable for its deposits of coal. 

[7-10] This conclusion necessarily results in an affirmance of the 
decree below ; but, even if the proof would permit a différent answer 
to the question which has been considered, there is another reason why 
that affirmance must be adjudged, and that is that the court below 
found that the Coal Company was a bona fide purchaser of the land 
without notice of any f raud of Miskiel in procuring the title to it, or 
of any def ect in that title, and the évidence f ails to convince that there 
was any mistake in that finding. The patent was issued on July 8, 1904. 
On December 21, 1905, Miskiel conveyed the land, by warranty deed 
which recited a considération of $8,000, to Farr and McGuire. On 
July 8, 1907, Farr and McGuire conveyed this land to D. C. Beaman, 
who took the title to it in trust for the Coal Company. At the hearing 
below the United States called Mr. Welborn and examined him as its 
witness. He testified that he was the président of the Coal Company, 
that he became such in March, 1907, that D. C. Beaman, to whom the 
land was conveyed, was the gênerai counsel of the company, that he 
(Welborn) had charge of the negotiations in behalf of the company for 
the purchase of this land, that the company owned the land on the 
south and east of it at the time he purchased it, that at that time an 
abstract of title of this land was procured and he asked Mr. Herring- 
ton, the attorney of the company, to look up the title, that Herrington 
did se and declared it good, that an abstract of title which the govern- 
ment introduced in évidence below was the abstract on which the pur- 
chase was made, that he did not consult D. C. Beaman at ail about this 
purchase, that he ordered the title placed in Beaman, that the company 
paid $20,000 for the land at this time by check and voucher in the usual 
way, that previous to the commencement of this suit he had no knowl- 
edge how the title to the land was obtained from the govemment, that 
he did not know Miskiel, that from the time he was elected président 
until the lands were purchased no one but himself had any authority 
to make any deals or negotiations as to thèse lands, and that at the time 
he purchased them for the company he had never heard or been in- 
formed that the lands had been fraudulently obtained from the gov- 
ernment. 

Counsel for the United States argue that the finding that the Coal 
Company was a bona fide purchaser should be reversed because the 
burden was on the défendants to prove it, and they hâve not done so. 
But the plaintiff proved it and thereby relieved the défendants of that 
burden. They contend that the company had constructive notice of 
Miskiel's alleged fraud because it knew before its purchase that the 
land was coal land, that opposite the notation of the patent on the 
abstract, under the word "remarks," the words "Cash Entry No. 
8894, made at the Fédéral Land Office" appeared, and that this nota- 
tion was notice to the counsel for the company that this coal land was 
procured under a non-coal fonn of entry. Conceding that in 1907 the 
land was known by the company to be valuable for coal, the notation on 
the abstract was neither sufficient to charge the company or its attorney 
with notice, or with a suspicion, that the land was procured under the 
homestead law, or that it was obtained by a fraud upon the govern- 
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ment in the face of the patent which had been issued and recorded 
more than two years before and which the government had never as- 
sailed. Even if the company had been notified that the land had been 
procured in 1902 and 1903 under the homestead law, that knowledge 
would not hâve imposed upon it any duty to hunt up the patentée, the 
conditions surrounding the land and the knowledge concerning its 
value for coal deposits in the years 1902 and 1903 when Miskiel bought 
it. The patent evidenced the adjudication of the Land Department in 
1903 that the land was not then known to be valuable for coal. That 
décision was impervious to collatéral attack. The légal presumption 
was that ail the proceedings leading up to the patent were regvilar and 
valid, and that ail who had dealt with the property had donc so hon- 
estly and rightfully. No one is bound to assvime and hunt for fraud 
and wrong in the acts of those who hâve dealt in the title to land he is 
buying, when that title is f air on its face, in order to secure himself the 
rights of a bona fide purchaser. United States v. Détroit Timber & 
Lbr. Co., 200 U. S. 321, 332, 26 Sup. Ct. 282, 50 L. Ed. 499; United 
States v. Clark, 200 U. S. 601, 609, 26 Sup. Ct. 340, 50 L. Ed. 613. 
There was persuasive évidence that the Coal Company purchased and 
paid $20,000 for this property in reliance upon the patent, without no- 
tice of any fraud in its procurement, and there was no substantial évi- 
dence to the contrary. The equity of the Coal Company is far superior 
to that of the United States, and the decree below must be affirmed. 
United States v. Détroit Timber & Lbr. Co., 131 Fed. 668, 674, 675, 
677, 678, 67 C. C. A. 1, 6, 7, 8, 9, and the cases there cited. 
It is so ordered. 



HOUCK et ux. v. BANK OF BRINKLEY. 

(Circuit Court of Appeals, Elghth Circuit. May 31, 1917.) 

No. 4540. 

1. CouBTB <©=>322(1) — Fedebal Coubts — JuiusDiCTioN — Allégations of 
Pleadings. 

Judicial Code (Act March 3, 1911, c. 231) § 24, 36 Stat. 1091 (Comp. St. 
1916, § 991) provides that no District Court shall hâve cognizance of any 
suit on any promlssjary note or other chose In action in favor of any as- 
signée or subséquent Solder, if the instrument be payable to bearer, unless 
such suit might bave been prosecuted In such court if no assignaient had 
been made. A pétition, in an action by an Arkansas corporation against 
citlzens of Missouri alleged that défendants made their note to the order 
of themselves, a copy of which note was attached, and showed that the 
note was payable at the office of a trust company at St. Louis, Mo., and 
that they afterwards Indorsed it in blank and deiivered It to such trust 
company, which afterwards and before maturlty sold it In the usual 
course of business to plaintlfC. Held, tbat as the trust company was ap- 
parently a Missouri corporation or association, and as there was no 
averment that it could hâve brought suit in the fédéral court, the pétition 
falled to show that the fédéral court had jurlsdietlon, slnce, under Rev. 
St. Mo. 1909, §§ 10001, 10002, 100O4, the note was not an obligation of the 
maliers untU deiivered to the trust company, and was then payable to 
bearer. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 876, 877, 879.] 

^EsFor otber cases see same topJc & KEY-NUMBER in ail Kev-Numbered Digeats & Indexes 
242 F.— 56 
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2. C!o0Kt.s ®=>280 — Fedeeal Coubt — Jumsdiction — Dismissal on Oourt'r 
OwN Motion. 

As the pétition failed to show that the fédéral court had jurlsdlction, 
the suit should hâve been disinissed by the District Court upon Its own 
motion for want of jurisdlction. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 816-818.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action by the Bank of Brinkley against Louis Houck and wife. 
Judgment for plaintiflf, and défendants bring error. Reversed and 
remanded, with directions. 

Oscar A. Knehans, of Cape Girardeau, Mo., for plaintiflfs in error. 

Allen Laws Oliver, of Cape Girardeau, Mo. (Robert Burett Oliver 
and Robert Burett Oliver, Jr., both of Cape Girardeau, Mo., on the 
brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and REED. District 
Judge. 

REED, District Judge. This action was commenced originally in 
the United States District Court for the Eastern District of Missouri 
by the Bank of Brinkley, an Arkansas corporation, which will be called 
the plaintiff, against the défendants Louis Houck and Mary H. G. 
Houck, his wife, citizens and résidents of Missouri, upon a promis- 
sory note which reads in this way; 

"$5,000.00. st. Louis, Missouri, May Ist, 1914. 

"Six months after date, for value received, I, we, or either of us, promise to 
pay to the order of ourselves five thousand and no/100 dollars at the otBce 
of Bankers' Trust Company of St. Louis, at St. Louis, Mo., with Interest from 
date at the rate of 8 per cent, per annum untll pald. Interest payable an- 
nually. Defaulting Interest to bear same rate of Interest as principal. The 
makers, sureties, Indorsers and guarantors of this note bereby severally 
waive demand, presentment for payment, notice of nonpayment, protest, notice 
of protest, and diligence in bringlng suit against any party thereto, and con- 
sent that the time of payment mày be extended wlthout notice thereof, and 
further agrée that, in case payment of this note shall not be made at maturity 
and the same Is placed in the hands of an attomey for collection, they will 
pay the costs of collecting this note, Including an attorney's fee of 10 per cent, 
of the principal and Interest thereof remainlng unpald. 

"Louis Houck. 

"Mary H. G. Houck." 

Indorsed on the back of the note is the foUowing: "Louis Houck. 
M. H. G. Houck." 

The note was not paid at maturity, and shortly thereafter the bank 
had some negotiations with the makers looking to the payment of a 
part thereof, and an extension of time upon the balance, which were 
not consummated. The note was then placed in the hands of an attor- 
ney for collection, who on March 9, 1915, commenced suit against the 
défendants to recover the amount of such note and an attorney's fee 
of 10 per cent, on the amount thereof, One of the plaintifï's attor- 
neys testified upon the trial that: 

(Sz=>FoT otber cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexe! 
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"The note hereln sued upon was sent to us for collection. Before flllng 
suit, we took up the matter of coUectlng this note with Mr. Houck, one of the 
défendants, and requested that It be pald. Mr. Houck did net pay it, and he 
was notified that, unless it was paid, suit would be Instltuted. Mr. Houck 
ofCered to make arrangements to pay a part of the note, and offered to secure 
the balance, but would not pay the 10 per cent, attorney fee. He never made 
a légal tender of the money for the principal sum of thls note, or any part of 
it, nor for the principal sum and the attorney's commission of 10 per cent, 
for collection. The firm of Oliver & Oliver had a conférence with Mr. Giboney 
Houck, son of the défendants, in our office, before the institution of thls suit. 
I finally concluded that the défendants would not pay the note, and this suit 
was instituted. The note was not pald at maturity, and the law flrm of 
Oliver & Oliver had considérable correspondance with the défendants with 
référence to the said note. In ail we spent several days' time in attempting to 
coUect this note before bringing suit." 

This is ail of the testimony in the record. Theretipon, a jury having 
been waived, the court entered judgment in favor of the Bank of 
Brinkley against défendants for the principal sum of the note and in- 
terest, amounting to $5,347.77, and for 10 per cent, attorney's fées, 
amounting to $534.77, making a total of $5,882.84, to which judgment 
the défendants excepted, and prosecute this writ of error to reverse 
the same. 

The only controversy between the parties is as to the attorney's 
fee. The défendants maintain that the stipulation in the note to pay 
10 per cent, attorney's fee is in the nature of a penalty, only to cover 
the reasonable cost of an attorney's fee for the collection of the note, 
of which cost there is no évidence, and therefore the judgment for the 
attorney's fee is unauthorized, and cite Mechanics' American Nation- 
al Bank v. Coleman, 204 Fed. 24, 122 C. C. A. 338, in support of their 
contention. In that case this court held, upon full considération and 
citation of authorities, that under the Missouri statute: 

"A provision In a note, that If It is not pald when due, and Is placed in 
the hands of an attorney for collection, the maker will pay the holder 10 per 
cent, additional on the principal and interest due as an attorney's fee, is in 
the nature of a penalty and will not be enforced, except to provide indemnity 
to the holder," and "in gênerai, no allowance will be made for attorney's 
fées in an action on a note" containing a provision for such fées, "in the 
absence of évidence as to the value of the attorney's services." 

Whether or not that rule should be followed in this case we need not 
now détermine, for, aside from this, there is an insuperable obstacle to 
sustaining this judgment. The action, as before stated, was originally 
brought in the court below by the Bank of Brinkley, an Arkansas 
banking corporation, upon this note. That note is one payable to 
bearer upon its indorsement by the payées as makers, and negotiated by 
them, and the title thereto passed by delivery to the Bank of Brinkley 
as shown at page 5 of the record. 

The Negotiable Instruments Law is in force in Missouri. Revised 
Statutes of Missouri 1909, c. 86. Section 10001 provides: 

"An instrument is negotiated when it is transferred from one person to 
another in such manner as to constitute the transférée the holder thereof. If 
payable to bearer it is negotiated by delivery ; if payable to order it is nego- 
tiated by the indorsement of the holder completed by delivery," 
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Section 10002: 

"The indorsement must be written on the Instrument Itself or upon a paper 
attaehed tUereto. The signature of the indorser, without additional words, is 
a sufficlent Indorsement" 

Section 10004: 

"An indorsement may be either spécial or In blank; and may also be elther 
restrictive or qualifled, or conditlonal. A spécial indorsement spécifies the 
person to whom or to whose order the instrument is to be payable; and the 
indorsement of such indorsee is necessarj' to the further negotiation of the 
instrument. An indorsement in blank spécifies no indorsee, and an instru- 
ment so indorsed is payable to bearer, and may be negotiated by delivery." 

The note in suit is made by the défendants Houck to the order of 
themselves. Upon the back fhereof they hâve written their names, 
which is an indorsement in blank, and is payable to bearer upon its 
negotiation by the makers. 

Section 24 of the Judicial Code, defining the original jurisdiction of 
the District Courts of the United States, provides : 

"The District Courts shall hâve original jurisdiction as foUows: 
"First. Of ail sults of a civil nature, at comraon law or In equity, • • » 
where the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of three thousand dollars, and ♦ • ♦ (b) is betvreen citizens 
of différent states. * • * No District Court shall hâve cognizance of any 
suit (except upon foreign bills of exchange) to recover upon any promissory 
note or other chose In action in favor of any assignée, or of any subséquent 
holder if such instrument be payable to bearer and be not made by any cor- 
poration, unless such suit might hâve been prosecuted in such court to recover 
upon sald note or other chose in action if no assignment had been 
made. • • •" 

The note in suit would therefore be payable to bearer under the 
commercial law, or the law merchant, and is so payable under the Ne- 
gotiable Instrument Law in force in Missouri. 

The plaintiff allèges in the pétition that by their promissory note, 
dated St. Louis, Mo., May 1, 1914, défendants promised and agreed 
for value received, to pay themselves, six months after the date of said 
note the strni of $5,000, a copy of which note is attaehed and marked 
Exhibit A. Plaintiff further states that afterwards défendants Louis 
Houck and Mary H. G. Houck severally indorsed said note in blank, by 
signing their names on the back thereof, and delivered the same to 
the Bankers' Trust Company, which afterwards and before maturity 
sold and delivered the same for value and in the usual course of busi- 
ness to plaintiff. 

In Kolze v. Hoadley, 200 U. S. 76, 82, 26 Sup. Ct. 220, 222, 50 L. 
Ed. 377, the Suprême Court, in construing this clause of section 24 of 
the Judicial Code above set out, said : 

"The décisions of this court hâve settled the following propositions: (1) 
That a suit to recover the contents of a promissory note or other chose in 
action is a suit to recover the amount due upon such note, or the àmount 
claimed to be due upon an account, personal contract, or other chose in action 
* * * (3) That the bill or other pleading must contaiu an averment shovv- 
ing that the suit could bave been malntained by the assignor if no assignment 
had been made." 
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[1, 2] The note in question is payable to the order of the makers 
thereof, and is not a liability of such makers until it is negotiated 
or transferred by theni. The pétition allèges that it was first indorsed 
by the défendants in blank, and delivered to the Bankers' Trust 
Company, which afterwards and before maturity sold and delivered the 
same in the usual course of business to the plaintiff. The instrument 
in suit is made payable upon its face at the office of the Bankers' Trust 
Company at St. Louis, Mo. From this it appears to be a corporation 
or association of Missouri, which could not maintain an action thereon 
in the fédéral court against the défendants as makers who are citi- 
zens of Missouri. The instrument, therefore, only became an obhga- 
tion of the makers when it was indorsed by them and put in circula- 
tion, and in this manner, under the allégations of the pétition, came 
to the plaintiff, Bank of Brinkley, and as there is no averment in the 
pétition that the Bankers' Trust Company of St. Louis could hâve 
brought suit thereon in the fédéral court, the pétition fails to show 
that the United States District Court for the Eastern District of 
Missouri had any jurisdiction of this controversy. It follows that the 
suit should hâve been dismissed by the District Court upon its own 
motion for want of jurisdiction. Mansfield, C. & L. M. Ry. Co. v. 
Swan, 111 U. S. 379, 382, 4 Sup. Ct. 510, 28 L. Ed. 462; Morris v. 
Gilmer, 129 U. S. 315, 325, 9 Sup. Ct. 289, 32 L. Ed. 690; Crehore v. 
Ohio, etc., Ry. Ce, 131 U. S. 240, 9 Sup. Ct. 692, 33 L. Ed. 144; 
Swift v. Hoover, 242 U. S. 107, 37 Sup. Ct. 57, 61 L. Ed. 175. 

In New Orléans v. Quinlan, 173 U. S. 191, 193, 19 Sup. Ct. 329, 
43 L. Ed. 664, the certificates sued upon were made by the défendant 
city, a corporation, and the Circuit Court therefore had jurisdiction 
because of that fact. 

The judgment of the District Court is reversed, at the cost of 
the défendant in error, Bank of Brinkley, and the cause remanded to 
that court, with directions to dismiss the suit without préjudice and 
at plaintiff's costs of that court, for want of jurisdiction. Ordered ac- 
cordingly. 



NORWOOD V, WATSON et al. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1917.) 

No. 1498. 

Bankbuptct <®=5400{3) — Exemptions— Sale of Peopertt. 

Under Const. S. C. 1868, art. 2, i 32, as amended (see 17 St. at Large S. 
C. p. 320), and Civ. Code S. C. 1912, § 3711, providing for a homestead 
exemption not exceeding $1,000 in value, and Bankr. Act July 1, 1898, c. 
541, § 70a, 30 Stat. 565 (Comp. SL 1916, § 9654), providing that tlie 
trustée shall be vested with the title of the bankrupt, except to property 
which is exempt, where banlcrupts claimed their homestead exemptions 
in thelr schedules, the trustée had no title to such exemption, and a 
sale by him under an order authorizlng the sale of ail right, title, and 
interest of the bankrupts' estate in certain land did not dlsturb the home- 
steads therein, but passed to the purchaser only such interest in tlie prop- 
erty as the trustée had, and the bankrupts were not, therefore, entitled tD 

®=»Por other cases eee same topic & KEY-NUMBER lu ail Key-Numbered Digest» & Indexes 
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the allowaiice of their homestead exemptions from the proceeds of the 
sale. 

[Ed. Note.— For other cases, see Bankraptcy, Cent. DIg. §§ 673, 675.] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of the District Court of the United States for the Eastern District of 
South Carolina, at Charleston, in Banlcruptcy; Henry A. Middleton 
Smith, Judge. 

In the matter of J. A. Watson and another, bankrupts. On péti- 
tion by S. W. Norwood, trustée, to superintend and revise an order in 
favor of the bankrupts. Reversed. 

M. C. Woods, of Marion, S. C, for petitioner. 
H. S. McCandlish, of Marion, S. C. (L. D. Ude, of Marion, S. C, 
on the brief), for respondents. 

Before PRITCHARD and KNAPP, Circuit Judges, and DAYTON, 
District Judge. 

PRITCHARD, Circuit Judge. This is a pétition to superintend and 
revise in matter of law proceedings of the District Court of the United 
States for the Eastern District of South CaroHna in the case of S. W. 
Norwood, trustée in bankruptcy of the estâtes of J. A. Watson and 
J. C. Watson, trading as J. C. Watson & Son, petitioner, against J. A. 
and J. C. Watson, respondents. 

It appears that respondents were adjudged bankrupts by voluntary 
pétition on the Ist day of March, 1915. It further appears that a trus- 
tée was duly elected ; that the greater portion of the estate of the bank- 
rupts consisted of lands, and thèse lands were sold by the trustée on 
the first Monday in February, 1916, under order of the référée, which 
provided that the trustée should sell "ail the right, title, and interest 
of the bankrupts' estate" in the lands in question. It was further 
stipulated in the order that "it being the intention of this order only 
to sell such interest in said lands as the bankrupts' estate hâve." It 
further appears that in pursuance of the Bankruptcy Act the respond- 
ents claim their homestead exemption of $1,000 in lands as provided 
by the laws of South Carolina in their schedule filed with the pétition, 
that each one is the head of a family, and that the titles for the lands 
stood in the name of one partner or the other as an individual. It also 
appears that the trustée failed to set aside any homestead; i. e., by 
the allotment of a certain portion of the land in accordance with the 
provisions of the state law. He advertised and sold "ail the right, title, 
and interest of the bankrupts' estate," while at the time of the filing 
of the pétition it appears, as we hâve said, that the bankrupts claimed 
their homestead exemptions. It does not appear that they did or said 
anything further about the matter until after the sale of the property, 
at which time they claimed their homesteads out of the proceeds of 
such sale. The référée sustained their claim, and on a pétition to re- 
view the District Judge sustained the référée by affirming the report 
that he had made. 

It is insisted by counsel for trustée, on behalf of the creditors, that 
the homestead exemptions of respondents were not in any wise dis- 
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turbed by the sale of the property, which only purported to sell "ail 
the right, title, and interest of the bankrupts' estate," and that this 
order limited the power of the trustée in that it only authorized him to 
sell the title and interest of the bankrupts' estate. In the case of Calder 
V. Maxwell, 99 S. C. 115, 82 S. E. 997, the Suprême Court of that state 
held that : 

"An oflieer making a judicial sale bas no power beyond that conferred by 
the order of the court, which must be strlctly followed." 

Of course, if the trustée had offered to sell the right, title, and in- 
terests of the bankrupts, then, in that event, they would hâve been en- 
titled to hâve had allotted to them the value of the homestead exemp- 
tions arising from the proceeds of such sale. In view of the facts of 
this case it is insisted that inasmuch as the homestead exemptions were 
not allotted in advance, and could not hâve been allotted because the 
sale of the same was not contemplated by the trustée, that the title to 
the proceeds of such sale was vested in the creditors, and that the court 
below erred in decreeing that respondents were entitled to the same. 

It is further insisted that in no event could the trustée hâve sold the 
homestead exemptions of respondents because of the limitations con- 
tained in section 70 (a) of the Bankruptcy Act, which are in the fol- 
lowing language : 

"The trustée of the estate of a bankrupt, upon his appolntment and qualifi- 
cation, and bis successor or successors, if he shall hâve one or more, upon 
his or their appolntment or qualiflcatien, shall in turn be vested by opération 
of law wlth the title of the bankrupt. as of the date he was adjudged a bank- 
rupt, except in so far as it is to property which is exempt." 

Undoubtedly that portion of the property of the bankrupts contem- 
plated by the homestead provision of the South Carolina statute is 
exempt from sale. This is expressly made so by the provisions of the 
Constitution of South Carolina. Article 2, section 32, of the Con- 
stitution of 1868, as amended (see 17 St. at Large S. C. p. 320), is in 
the f ollowing language : 

"The General Assembly shall enact such laws as will exempt from attach- 
ment and sale under any mesne or final process issued from any court to the 
head of any family reslding in this state a homestead In lands, whether held 
in fee or any lesser estate, not to exceed in value one thousand dollars, with 
the yearly products thereof; and to every head of a family reslding i» 
this state, whether entitled to a homestead exemption in lands or not, Per- 
sonal property not to exceed in value the sumi of five hundred dol- 
lars. * * •" 

The provisions for enforcing the foregoing are contained in section 
3711 of the Code of South Carolina; that portion of which is ma- 
terial being as f oUows : 

"A homestead in lands, whether held in fee or any lesser estate, to the 
value of one thousand dollars, or so much thereof as the property is worth 
if its value is less than one thousand dollars, wlth the yearly products thereof, 
shall be exempt to the head of every family reslding in this state from attach- 
ment, levy or sale, in mesne or final process issued from any court, upon any 
judgment obtained uponi any right of action arising subséquent to thé ratifi- 
cation of the Constitution of the state of South Carolina in 1868. And it shall 
be the duty of the sherifE or other offlcer before selUng the real estate of any 
head of a family résident In this state to cause a homestead as above stated 
to be set off to said person. • « • " 
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Thîs question was passed upon by the Circuit Court of Appeals for 
Sixth Circuit in the case of In re Muhlhauser et al., 121 Fed. 669, 57 
C. C A. 423 ; the first syllabus in that case being as f oUows : 

"Unless there Is some spécial direction in an order for the sale of real estate 
of a bankrupt, the trustée sells only the interest of the bankrupt therein, and 
one elaiming an interest adverse to the bankrupt, and who is a étranger to 
the proceedlngs, Is not afiected by the sale, and bas no interest in the pro- 
ceeds ; nor has the court of bankruptcy, after the property has been sold and 
eonveyed, Jurisdiction to adjudlcate the rights of such claimant therein." 

In the case of Gibbes v. Hunter, 99 S. C. 410, 83 S. E. 606, the Su- 
prême Court of that state in discussing this phase of the question, 
among other things, said : 

"If a claimant had a title in land not exceeding $1,000 in value, was a re.si- 
dent of the state, and the head of a faniily (and such was Wilson Gibbs' 
plight In iS98), then a judgment against him would hâve no lien on that title. 
The Constitution and statutes so déclare. The right of exemption would be 
a hollow thing if the sheriff could allenate the title before it could be settled 
down on a particular parcel of ground or the proceeds of it. By parity of rea- 
soning a hlghwayman mlght justlfy hls act in taking a traveler, before the 
traveler could draw In self-defense, and because the traveler had not drawn 
hls weapon. Gibbs' title was not so segregated as to be marked 'exempted'; 
but it was so Immune from liabillty as to stay the sheriff's hand from med- 
dling wlth it. The sheriff, however, in June, 1898, dld undertake to sell the 
undivided title in remalnder against the needless protest of Gibbs, the claim- 
ant; it was purchased by the judgment créditer, the Bank of Columbia, for 
$50 ; and the sheriff executed to the bank a deed therefor. The circuit court 
rightiy held that such sale was unlawful and dld not operate to alienate the 
title of Gibbs." 

By virtue of the statute of South Carolina the bankrupts were en- 
titled to an exemption, and therefore, in the absence of a waiver on 
their part, the trustée had no title to such exemption, and, of course, 
could not convey property which he was not authorized in the first in- 
stance to sell. The order to sell restricted him to "ail the right, title, 
and interest of the bankrupts' estate," and it was so stated in the adver- 
tisement. Such being the case, it necessarily follows that the pur- 
chaser acquired only such interest in this property as the trustée had 
title thereto. The homesteads remain undisturbed, and the title of the 
bankrupts as such is as perfect as it would hâve been, had there been 
no sale of the property. 

For the reasons stated, the decree of the lower court is reversed. 



TOXAWAT TANNING CO. V. SULZBBRGER & SONS CO. et al. HANS 
BEES' SONS v. SAME. J. H. LADEW CO. v. SAME. 

(Circuit Court of Appeals, Second Circuit. June 6, 1917.) 

Nos. 249-251. 

1. Shipping iS=»143 — Injury to Goods — Parties Liable. 

Where the charterer of a steamship, not needing the whole of the space,. 
arrangea wlth a steamship Une to operate the steamer as one of Its own. 
Une and get freight for the open spaees, the steamship Une was the 
charterer's gênerai agent, and its négligence In unloading green salted 

«=3For other cases se* same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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hides on a pier on which dry aniline powder had been spilled was Imput- 
able to tlie charterer, and made the charterer liable to the shlppers for 
the resulting damage. 
[Ed. Note. — For other cases, see Sliipping, Cent. Dig. § 489.] 

2. INDEMNITT <S=>13(1) — LlABILITY OF ONB PRIMABILY LIABLE. 

The steamship Une was liable to iudemnify the charterer. 

[Ed. Note.—For other cases, see Indemnity, Cent. Dig. §§ 29, 30, 33, 34.] 

3. Shipping <S=3i26 — Injuhy to Goods — Unloading on Pieb. 

Where a steamship Une ought to hâve appreclated the danger of un- 
loading green salted hides on a pier on which dry aniline powder had 
been spilled, and a proper and libéral use of dunnage would hâve prevent- 
ed or greatly reduced the damage, they were at fault for not taking thèse 
précautions. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 461^64.] 

4. Whaeves ®=520(1) — iNJUEiEs TO Goods — Dûmes of Wharfinger. 

A wharfinger, which, in addition to payment by the day for the time 
vessels were at its pier and until the cargo was removed, was pald $25 for 
cleaning up the pier and removlng the sweepings, was not required to 
resurface its pier with asphalt, in order to make the surface perf ectly f ree 
of aniline powder, which had been spilled thereon, and which could not 
otherwlse be entirely removed. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. § 35.] 

5. Wharves <S=>20(1) — Injuries to Goods — Duties of Wharfinger. 

Where the wharfinger's représentatives had nothing to do with the 
unloading of green salted hides on such pier, did not know that there 
were any such hides on board the steamer from which they were um- 
loaded, and were not présent, it was not lacking in ordlnary care and 
diligence, and was not liable for damages to the hides from such aniline 
powder, as It could hâve Uone nothing more than to suggest the use of 
dunnage. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. § 35.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Three libels, by the Toxaway Tanning Company, Hans Rees' Sons, 
and the J. H. Ladew Company against Sulzberger & Sons Company 
and others. From decrees for libelants, défendants Barber & Co., In- 
corporated, and another appeal. Modified and afHrmed. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey, 
of New York City, of counsel), for appellant Barber & Co., Inc. 

Haight, Sandford & Smith, of New York City (Edward Sanford and 
John W. Griffin, both of New York City, of counsel), for appellant 
Hamburg-American L,ine. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Chauncey I. Clark, both of New York City, of coun- 
sel), for appellees Toxaway Tanning Co. and J. H. Ladew Co. 

Cravath & Henderson, of New York City (Hoyt A. Moore and Stuart 
McNamara, both of New York City, of counsel), for appellee Sulz- 
berger & Sons Co. 

L. H. Porter, of New York City, for appellee Hans Rees' Sons. 

Befortf COXE, WARP, and ROGERS, Circuit Judges. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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WARD, Circuit Judge. Sulzberger & Sons Company, a corporation 
of the State of New York, exclusively engaged in the packing business, 
found itself in need of refrigerating space on a steamer to brino^a 
large quantity of fresh beef from Buenos Aires to New York. To 
accomplish this it took a refrigerating steamer named the Suriname 
on time charter for a period of 60 days. As the company needed only 
the refrigerating space northbound, and had no cargo southbound and 
knew nothing about the shipping business, it arranged with Barber & 
Co. to get freight both ways for the open spaces and to operate the 
steamer as if it were one of their own Une. This Barber & Co. did, 
Sulzberger & Sons Company taking absolutely no part in the trans- 
action. 

Barber & Co. had a standing arrangement with the Hamburg-Amer- 
ican Line for berths for its steamers on the south side of that com- 
pany's pier at the foot of Thirty-Third street, Brooklyn. The charge 
was $75 a day while the vessel was at the pier, $60 a day from the 
time she left until the cargo was removed, and $25 for cleaning up the 
pier and removing the sweepings before discharge began. 

There are four berths on the south side of the pier, numbered 1 to 
4, beginning at the river end. Between March 24 and 27, 1915, the 
steamer George E. Warren, also operated by Barber & Co., discharged 
a quantity of aniline dye stuflfs in kegs, much of which, in the form of 
a powder, got scattered over the pier, owing to the insufficiency of the 
kegs. The Suriname arrived April Ist at 6:30 p. m. and left April 
5tli at 8 :45 a. m., occupying berth No. 3, just west of the berth at which 
the Warren had laid. 

The Hamburg-American Line flushed the surface of the pier at 
thèse berths with hose and swept it with brooms before the Suriname 
began to discharge, which both the Hamburg-American Line and 
Barber & Co. thoueht a sufficient washing down to clean the pier. The 
steamer laid bow in to the eastward, and three large consignments of 
green salted hides, which are more or less wet, were discharged fronr 
hold No. 2, beginning the night of April 2d, which was Good Friday, 
and ending at 7 a. m. Saturday, April 3d. The représentatives of the 
Hamburg-American Line were not at the pier on Friday, and did not 
return until after the hides had been landed. They were laid in piles 
four feet high, flesh side down, on the asphalt surface of the pier, 
without any dunnage whatever. It was afterwards discovered that 
many of them were badly damaged by coming in contact with the dry 
aniHne powder. The three shippers filed libels to recover for this dam- 
age, the respondents being Sulzberger & Sons Company, the Hamburg- 
American Line, and Barber & Co. 

The District Judge found that Sulzberger & Sons Company was 
a commun carrier, and liable at least as warehousemen to the shippers 
for the damage in question ; that the Hamburg-American Line was 
liable as wharfinger for lack of ordinary care in not cleaning away 
ail the aniline powder and that Barber & Co. were liable to Sulzberger 
& Company for lack of ordinary care in discharging the hides on the 
pier before ail the aniline powder had been removed. He found that, 
although the Hamburg-American Line and Barber & Co. believed that 
the pier was entirely clean, they ought by the exercise of due diligence 



HALE V. UNITED STATES 891 

to have known that the cleaning given was insufficient to remove ail 
the aniline powder and that wet goods like the green salted hides com- 
ing in contact with it would be damaged. Accordingly he entered de- 
crees in favor of the libelants, one-half to be paid in the first instance 
by the Hamburg-American Line and Barber & Co. respectively, any 
deficiency to be paid by Sulzberger & Sons Company. 

[1-3] We agrée with him that both the Hamburg-American Line 
and Barber & Co. ought to have appreciated the danger to which the 
hides were exposed, and also that Ûie négligence of Barber & Co., the 
gênerai agents of Sulzberger & Sons Company, is imputable to the lat- 
ter. Accordingly the Sulzberger & Sons Company was rightly held lia- 
ble to the shippers, and Barber & Co. liable to indemnify the company. 
He was furthermore of opinion that the question of dunnage was im- 
material, but we think that a proper and libéral use of dunnage by Bar- 
ber & Co. would have prevented or greatly reduced the damage. They 
were at fault for not taking this précaution. 

[4, 5] So far as the Hamburg-American Line is concerned, the évi- 
dence is that the only way it could have made the surface perfectly 
free of the aniline powder would have been by resurf acingit with as- 
phalt. We think such a service could not have been intended to be 
covered by a payment of $25 for cleaning the pier and removing the 
sweepings, and that the Hamburg-American Line performed its con- 
tract by the cleaning that it did give the pier. Therefore, if it is to be 
held, it must be for the breach of its implied obligation as wharfinger 
to supply a pier proper for the cargo. No other goods were damaged, 
and there is nothing to show that the représentatives of the Hamburg- 
American Line knew that there were any green salted hides on board 
the Suriname, and none of them was présent when the hides were be- 
ing discharged on the night of April 2d-3d. They had nothing what- 
ever to do with the discharge, which was entirely in the hands of Bar- 
ber & Co., and, if they had been présent, could have done nothing more 
than suggest the use of dunnage. Under thèse circumstances we do 
not think tlie Line was lacking in ordinary care and diligence. 

The libel should have been dismissed as to it, and, so modified, the 
decree is affirmed, with interest, and costs of this court to the Hamburg- 
American Line against Barber & Co., Inc., with costs to Sulzberger & 
Sons Company against Barber & Co., Inc., and to the Toxaway Tan- 
ning Company against Barber & Co., Inc., and Sulzberger & Sons 
Company, to be paid primarily by Barber & Co., Inc. 



HALE V. TJNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit May 10, 1917.) 

No. 4780. 

1. Orimïnal Law <S=3901 — Eeboe — Présentation ob- Grounds or Revikw in 

COUET BELOW. 

A contention that the évidence was insufficient to support the convic- 
tion cannot be disposed of on writ of error, where, after motion for di- 
rected verdict at the close of the évidence, the case was reopened, and 

<Ê=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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défendant allowed to Introduce addltional testimony, and no subséquent 
motion was xnade. 

[Ed. Note. — For other cases, see Oriiiiinal îaiw, Cent. Dig. § 2124.] 

2. Obiminal Law <S=»1159(2) — Appeai>—Keview— Evidence. 

Where there was substantlal évidence to sustain the conviction, the ap- 
pellate court cannot pass upon its welght and sufflclency to sustain the 
conviction. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dlg. § 3075.] 

3. Cbiminal IiAW <g=5>586, 1151 — Continuance— Application. 

An application for a contlnuance Is addressed to the sound discrétion 
of the trial court, whose détermination wlll not be disturbed, unless 
clearly erroneous. 

[Ed. Note.— Por other cases, see Crimlnal Law, Cent. Dig. i§ 1311, 3045- 
3049.] 

4. Cbiminal Law (g=>596(3) — Continuance— Denial. 

Accused and another were jolntly Indleted for the offense of havins 
possession of counterfelt national bank notes, with knowledge of thelr 
spurious character and wlth intent to pass the samte. When the case 
came on for trial, the govemment dlsmlssed as to accused's codefendaiit. 
Thereafter a jury was Impaneled, the Indlctment read, and defendant's 
plea stated to the jury, when the cause was adjoumed untll the followlng 
day. On the following day, accused appUed for a continuance to investi- 
gate the character of his codefendant, who testified for the prosecution. 
SelA, that there was no abuse of discrétion in denying the continuance. 

[Ed, Note. — For other cases, see Crimlnal Law, Cent. Dlg. § 1330.] 

5. Cbiminal Law iS=>59e(3) — ^Tbiait— Continuance. 

The granting of a continuance, to enable accused to Investlgate the 
credibility of a witness, resta in the discrétion of the trial court. 
[Ed. Note. — For other cases, see Crimtnal Law, Cent. Dlg. § 13.30.] 

6. CBIMINAL Law (g=»596(3) — Tbial— Continuance. 

Where accused's counsel frankly admltted that be was by no means 
sure of discQverlng anythlng against the credibility of a govemment vrit- 
ness, the denial of accused's application for a continuance, to InYestigate 
such witness' credibility, was not an abuse of discrétion. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. § 1330.] 

7. Cbiminal Law <®=>1119(4) — Appeait-Teanscbipt. 

The impropriety of remarks made by the district attorney cannot be 
revlewed on appeal, where they were not preserved in the transcript. 
[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. § 2929.] 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Earl Haie was convicted of having a counterfeit national bank note 
in possession, with knowledge of its spurious character and with intent 
to pass the same, and he brings error. Affirmed. 

Victor A. Sniggs, of Oklahoma City, Okl. (McQuire & Devereux, 
of Tulsa, Okl., and Moman Pruiett, of Oklahoma City, Okl., on the 
brief), for plaintiff in error. 

Herbert M. Peck, Asst U. S. Atty., of Oklahoma City, Okl. (John 
A. Fain, U. S. Atty., of Lawton, Okl., on the brief), for the United 
States. 

©=aFor other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexe» 
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Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. Error from conviction for having counter- 
feit national bank note in possession, with knowledge of its spurious 
character and with intent to pass the same. 

The indictment was drawn against this plaintiflî in error and one 
John Doe (Robert E. Winters). It contained other counts not involved 
in this writ. The assignments of error may be grouped as f oUows : 
Insufficiency of évidence to sustain the verdict and judgment; refusai 
to grant continuance when, at the opening of the case, there was dis- 
inissal as to the codef endant, Winters ; case not delayed overnight to 
permit investigation of credibiHty of witness Hammond, introduced in 
rebuttal by the government ; improper conduct of counsel in stating be- 
fore jury during the testimony that he would show that the défendant, 
when arrested, had in his possession a leaden dollar, and in stating dur- 
ing the argument that the assessment of the penalty was for the judge. 

[1, 2] The error mainly insisted upon in brief and argument was the 
insufficiency of the évidence. This insistence cannot prevail for two 
reasons : First, it cannot be considered by the court, because not prop- 
erly raised by a motion for directed verdict after ail the évidence. It 
is true that such a motion was made at the close of the évidence, just 
before argument ; but during the argument the case was reopened, and 
plaintiff in error permitted to introduce the testimony of a new witness. 
Thereafter the motion was not renewed. Simpson v. U. S'., 184 Fed. 
817, 107 C. C. A. 89 (8th Circuit). Second, it is not the province of this 
court to pass upon the weight or sufficiency of the évidence, but solely 
upon the présence of any substantial évidence- to sustain the verdict. 
A careful reading of the entire évidence shows substantial évidence up- 
on which to base the verdict. Therefore, irrespective of the proper 
préservation of this point, it could not be allowed. 

[3, 4] Objection is made that the court should hâve granted a con- 
tinuance when the government dismissed as to the other défendant, 
Winters, who afterwards testified as a witness for the United States. 
It is said that plaintiff in error might hâve obtained testimony to affect 
his credibility or might bave ascertained a défense to his testimony. 
This case came on for trial May 2d. At once the government dismiss- 
ed as to John Doe (R. E. Winters). Thereafter a jury was impaneled, 
the indictment read, and defendant's plea stated to the jury, counsel for 
each side stated his case to the jury, and, the hour of adjournment 
having arrived, the court recessed until the next day. Upon resump- 
tion of the case next day, the application for continuance was presented 
and denied. Waiving any question of the delay in presenting this ap- 
plication, there was no error in ref using it. Applications for continu- 
ances address themselves to the sound judicial discrétion of the trial 
court. The appellate court can never hâve mirrored to it the exact sit- 
uation in the trial court. It is therefore cautions in substituting its own 
discrétion, and will not do so unless it appears clearly that the trial 
court bas erred. No such abuse of discrétion is found hère. 

[5, G] Error is claimed because in rebuttal the government placed 
on the stand a witness, Hammond, and the court refused to hold tlie 
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case untîl the following moming to permit investigation of this witness. 
Counsel for plaintiff in error f rankly stated : 

"I do think that your lionor ought to give me until to-morrow morning. I 
may net flnd a thing on earth that can do this court or jury any good." 

At the evening session, during the argument by the government, the 
case was reopened to enable plaintiff in error to put on a witness in an 
endeavor to impeach Hammond. What has just been said regarding 
the discrétion of the trial court applies to this objection. We find no 
error in refusing the delay. 

[7] Error is urged in the conduct of counsel for the government in 
statements made during the testimony that possession of a leaden dol- 
lar by plaintiff in error at the time of his arrest would be shown. Dur- 
ing the examination by the government of the witness Mulkey, a deputy 
United States marshal who aided in the arrest, occurred the following : 

"Q. What did you find in that search of the défendant? A. Oh, I don't re- 
member what ail I dld find. I found some money — I found a pièce of uioney 
on him that I Lave in my possession. 

"Défendant objeets: This Is six months after the alleged offense in this 
case; irrelevant, Incompétent, Iramaterial, too remote, and has no bearlng on 
this transaction. 

"By the Court: The question will be strielsen out, and given no attention 
by the jury, or any remarks made about it." 

This is the entire content of the record. The last portion of the 
quoted ruling makes it évident that remarks were made by the district 
attomey regarding this matter. But no such remarks are preserved in 
the bill of exceptions. This court can act only upon the transcript 
brought hère. This also applies to the suggested error concerning al- 
leged prejudicial statements in course of argument, no part of which is 
preserved in the transcript. 

The judgment is affirmed. 



SMITH V. DOUGLAS COUNTT, NEB., et al. 

(Circuit Court of Appeals, Elghth Circuit AprU 9, 1917.) 

No. 4786. 

1. Courts ©=>371(6) — Fédéral Courts— Jubisdiction. 

A State statute, provlding that the amount of any tax pald erroneously 
shall be refunded, entltles a taxpayer to maintain an action at lavs' there- 
for In the fédéral courts, if the éléments of fédéral jurisdlction, such as 
diverse dtlzenshlp, be présent. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dlg. § 976.] 

2. Taxation i©=»905(1) — Inhebitancb Tax—Injunction— Adéquate Remedy 

AT Law. 

Inheri tance Tax Law Neb, § 10 (Rev. St 1913, § 6631), under whleh 
a tax was assessed and levied, déclares that, when the amount of the tax 
shall bave been pald erroneously to the state treasurei-, it shall be lavv- 
ful for him, on satisfactory proof, to refund and pay to the executor, ad- 
minlstrator, or trustée, or person who has pald such tax, the amount 
thereof, provided that ail applications for repayment shall be made with- 
in two .years after the date of payment. Plaintiff filed suit In fédéral 

^zsFOT otber cases see same tosic & KEY-NUUBER In ail Key-Numbered Digests & Indexe* 
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courts to enjoln collection of such taxes. Held, that as plalntiflC had a 
complète and adéquate remedy at law, wblch was available in the fédéral 
courts, equity would afCord no relief. 

[Ed. Note.— For otlier cases, see Taxation, Cent. Dig. |§ 1728, 1729.1 

Appeal f rom the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Bill by George Warren Smith against the County of Douglas in the 
State of Nebraska and others. From the decree, plaintifï appeals. Re- 
versed and remanded, with instructions to dismiss the bill. 

Francis A. Brogan, of Omaha, Neb. (Anan Raymond, of Omaha, 
Neb., on the brief), for appellant. 

George E. Bertrand and John H. Grossman, both of Omaha, Neb. 
(George A. Magney, of Omaha, Neb., on the brief), for appellees. 

Before CARLAND and STONE, Circuit Judges, and RINER, Dis- 
trict Judge. 

CARLAND, Circuit Judge. The appellant brought this action to re- 
strain the collection of an inheritance tax assessed upon the property 
of one Francis Smith. The objection was made in the court below, 
and is renewed hère, that the trial court had no jurisdiction of the con- 
troversy as a court of equity, for the reason that the appellant had a 
complète and adéquate remedy at law. 

Section 10 of the Inheritance Tax Eaw, under which the tax com- 
plained of was assessed and levied, reads as f ollows : 

"Wlien any amount of said tax shall hâve been paid erroneously to the state 
treasurer it shall be lawful for him, on satisfactory proof rendered to him. 
by said county treasurer of said erroneous payments, to refund and pay to the 
executor, admlnistrator or trustée, person or persons who hâve paid any such 
tax In error, the amount of such tax so paid, provlded that ail applications for 
the repayraent of said tax shall be made withln two years of the date of said 
payment." Rev. St. Neb. 1913, § 6631. 

Section 6491 of the Revised Statutes of Nebraska, being section 
203 of the Revenue Law, reads as f ollows ; 

"la every case the person or persons claiming any tax, or any imrt thereof, 
to b€ for any reason Invalid, who shaU pay the same to the county treasurer, 
may proceed in the following manner, viz.: 

"First. If such person clalm a tax, or any part thereof, to be Invalld for the 
reason that the property upon which It was levied was not liable to taxation, 
or that the property bas been twice assessed in the same year and taxes paid 
thereon, he may pay such taxes under protest to the county treasurer or other 
proper authorlty, and it shall be the duty of the treasurer, or other proper 
authority receiving such tax, to give a receipt therefor statlng thereon that 
they were paid under protest, and the grounds of such protest, whether or not 
taxable or twice assessed, and taxes paid thereon. If such taxes are paid to 
the proper authority, other than the county treasurer, such persons so receiv- 
ing them shall, withln ten days thereafter, deliver such taxes, or such part 
thereof as are paid under protest, to the county treasurer, together with a copy 
of the receipts given for the same, and the county treasurer shall retain the 
money so paid under the protest until otherwise directed by order of the county 
board. Withln thirty days after paylng such taxes the person paying them 
shall file a statement in writing, duly verified, with the county board, setting 
forth the amount of tax paid under protest, the grounds of such protest, and 
shall attach thereto the receipt taken for said taxes. Whereupon at the tirst 
Meeting of the county board thereafter, they shall inquire into the matter, and 
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if they shall flnd, either that the property upon which taxes were levied was 
not liable for taxation, or that It had been twlee assessed in the same year, 
and taxes pald thereon, they shall issue an order to the county treasurer to 
refund the taxes, stating therein what sum shall be refuiided, and if they 
shall flnd that the grounds of such protest are not true, they siiall issue an 
order to the county treasurer to dispose of the money in the same manner, 
as though it had not been pald under protest. Appeals may be taken from such 
décisions In the same manner and within the time as appeals are now taken 
trom the action of the county board in allowance or dlsallowance of claims 
against the county ; and if such an appeal be taken the county treasurer shall 
retain such taxes until the case is finally determined: Provided, he shall In 
ail cases retain said money untll the tlme for an appeal shall hâve elapsed. If 
an appeal from the décision of the county board be taken, and upon the final 
détermination thereof their décision be affirmed, the treasurer shall at once 
«arry the order of the board Into effect ; but if their décision be reversed, they 
shall issue a new order to the treasurer conforming to the decree of the court 
finally determlning the case. In ail cases where the treasurer shall refund 
such taxes he shall write opposite such taxes in the tax list the words, 'Br- 
roneously taxed — refunded.' " 

[1, 2] In Singer Sewing Machine Company v. Benedict, 229 U. S. 
481, 33 Sup. Ct. 942, 57 L. Ed. 1288, Mr. Justice Van Devanter in 
delivering the opinion of the court said : 

"In the courts of the United States it Is a guiding rule that a bill in equity 
does not Ue in any case where a plain, adéquate and complète remedy may 
be had at law. The statute so déclares (Rev. Stat. | 723 [Gomp. St. 19ie, § 
1244]), and the décisions enforcing It are without number. if it be quite 
obvious that there is such a remedy, it is the duty of the court to interpose 
the objection sua sponte, and In other cases it is treated as waived, if not 
presented by the défendant In limine. Kaynes v. Dumont, 130 U. S, 354, 395 [9 
Sup. Ct. 486, 32 L. Ed. 934] ; Allen v. PuUman's Palace Car Oo., 139 U. S. 658 
[11 Sup. Ct. 682, 35 L. Ed. 308]. There was no walver hère. The objection 
was made by the demurrer, and again by the answer, and so. If it was well 
grounded, it was as avallable to the défendants In the Circuit Court of Ap- 
peals to prevent a decree agaInst them there as It was In the Circuit Court. 
Boise Artesian Water Co. v. Boise City, 2ia U. S. 276 [29 Sup. Ct 426, 53 L. 
l<]d. 796]." 

It was decided in this same case that a statute of Colorado, which 
provided that any tax found to be erroneous or illégal should be re- 
funded to the taxpayer, gave a right of action which could be enforced 
by an action at law in the Circuit Courts no less than in the state courts, 
if the éléments of fédéral jurisdiction, such as diverse citizenship, were 
présent. Ex parte McNeil, 13 Wall. 236, 20 L. Ed. 624 ; United States 
Mining Company v. Lawson, 134 Fed. 769, 67 C C. A. 587. 

Section 723 of the Revised Statutes is now section 267 of the Judi- 
cial Code (Act March 3, 1911, c. 231, 36 Stat. 1163 [Comp. St. 1916, 
§ 1244]), which reads as folio ws : 

"Suits in equity shall not be sustalned in either of the courts of the United 
»States in any case where a plain, adéquate, and complète remedy may be 
had at law." 

In New York Guaranty Company v. Memphis Water Company, 107 
U. S. 205, 2 Sup. Ct. 279, 27 L. Ed. 484, the Suprême Court, in re- 
ferring to the law just quoted, said: "This enactment certainly means 
something." The foUowing cases also décide that statutes like those 
of Nebraska hereinbefore quoted provide an adéquate remedy at law : 
Indiana Manufacturing Co. v. Koehne, 188 U. S. 681, 23 Sup. Ct. 452, 
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47 1,. Ed. 651 ; Union Pacific Railroad Co. v. Commissioners of Weld 
County, 217 Fed. 540, 133 C. C. A. 487 (8th Cir.) ; A., T. & S. F. 
Ry. Co. V. Commissioners of Douglas County, 225 Fed. 978, 141 C. 
C. A. 100 (8th Cir.); Singer Sewing Machine Co. v. Benedict, 179 
Fed. 628, 103 C. C. A. 186 (8th Cir.) ; Pittsburg Railway Co. v. Board 
of Public Works, 172 U. S. 32, 19 Sup. Ct. 90, 43 !.. Ed. 354; Shelton 
V. Platt, 139 U. S. 591, 11 Sup. Ct. 646, 35 L. Ed. 273; Stanley v. 
Supervisors of Albany, 121 U. S. 535, 7 Sup. Ct. 1234, 30 L. Ed. 1000 ; 
McLaughlin v. St. Louis Southwestern Ry. Co., 232 Fed. 579, 146 
C. C. A. 537 (8th Cir.). 

We do not décide whether the gênerai revenue law would apply to 
the case of appellant, as that question bas not been fully argued; 
but section 10 of the Inheritance Tax Law certainly would apply, 
and under décisions which are binding upon us it affords an adéquate 
remedy at law. We therefore are of the opinion that the decree ren- 
dered by the trial court should be reversed, and the case remanded, 
with instructions to dismiss the bill for reasons herein stated ; and it 
is so ordered. 



GRETSCH V. UNITED STATES. 

(Circuit Court ot Appeals, Thlrd Circuit. June 28, 1917.) 

No. 2240. 

1. Cbiminal liAW ®=»1159(2) — Appeal— CoNCLUsivENBSs OF Verdict. 

A verdict, flnding one member of a bankrupt firm gullty of conspiring 
with the other member to conceal thelr assets, cannot be disturbed, when 
supported by submlssible évidence. 

[Ed. Note.— For other cases, see Criminal Law, Cent I>ig. § 3075.] 

2. Cbiminal Law ®=»510 — Testimony of Accomplice— Necebsitt of Coerob- 

OEATION. 

The uncorroborated testimony of an accomplice will sustain a convic- 
tion, if believed by the jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |§ 112i-1126.J 

3. Criminal Law ©=274— Plea of Guilty— Witiidrawal. 

Where B., jointly indicted with défendant, pleaded gullty, and on de- 
fendant's appeal the court pointed eut that the judgment agalnst B., as 
well as that agalnst défendant, was a nulllty for want of jurisdictlon, 
and on defendant's subséquent trial under a new indlctment objection 
was made to B.'s competency as a witness, on the ground that he waa a 
convlcted félon, it was not errer for the court to allow him to wlthdraw 
his plea of guilty, and substitute a plea of not gullty, as thls was merely 
a form, and was either superfluous or a proper amendment of the record. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 632, 633.1 

4. OoNSPiRACY <S==>27— Criminal Law <®=113— Overt Act— Jurisdiction of 

Pbosbcution. 

The filing of a pétition in bankruptcy was a sufflclent overt act to sup- 
port a conviction for conspiracy by the bankrupt to conceal his propert.A' 
from the trustée, and gave jurisdiction to the District Court for the dis- 
trict in which the pétition was llled, though the concealm'ent took place 
in a différent district. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 38, 39; Crim- 
inal Law, Cent Dig. §§ 190, 232.] 

«ssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbere4 Digesta & Indexes 
242 P.— 57 
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In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Mark J. Gretsch was convicted of conspiracy, and he brings error. 
Affirmed. 

S. G. Nissenson, of New York City, for plaintiflf in error. 
Charles F. Lynch, U. S. Atty., of Newark, N. J. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In September, 1914, the défendant 
below, Mark J. Gretsch, and his partner, A. Birnbaum, filed a volun- 
tary pétition in bankruptcy in the District Court of New Jersey. Soon 
afterward they were indicted for concealing property from their trus- 
tée, and Gretsch was convicted; Birnbaum entering a plea of guilty. 
Early in March, 1916, we were obliged to set aside the conviction 
(Gretsch v. U. S., 231 Fed. 57, 145 C. C. A. 245) because the conceal- 
raent had not taken place in the district, and within a few weeks there- 
after another indictment was found charging the same défendants with 
conspiring to conceal the same property. In October Gretsch was 
separately tried and convicted for conspiracy, but in December the 
District Court set the verdict aside. In the following January he was 
convicted again, and the présent writ of error attacks the conduct of 
the second trial. 

[1] It may be noted, therefore, that the plaintifï in error has al- 
ready had three trials for practically the same offense, and has been 
convicted by three juries, so that he can hardly complain with success 
that the facts relating to his conduct hâve not been carefuUy consider- 
ed. In this proceeding we are of course confined to the inquiry wheth- 
er légal error was committed during the second trial of the conspiracy 
case ; if the indictment was supported by submissible évidence, the ver- 
dict is beyond our power. Tapack v. U. S'. (C. C. A. 3) 220 Fed. 448, 
137 C. C. A. 39. 

[2] 1. The first question is whether the record contains such évi- 
dence, and to this subject the plaintifï in error has devoted many pages 
of his brief . We shall not review the évidence : It has been examined, 
and we need only say that the testimony of Birnbaum alone was suffi- 
cient, even if it had been unsupported. If believed by a jury, the testi- 
mony of an accomplice will sustain a conviction altliough no corrobora- 
tion may appear. Caminetti v. U. S., 242 U. S. 470, 37 Sup. Ct. 192, 

61 L. Ed. ; Knoell v. U. S. (C. C. A. 3) 239 Fed. 16, C. C. 

A.—. 

[3] 2. Complaint is also made that Birnbaum should not hâve been 
allowed to testify because he was "a convicted félon"; the objection 
relying on the fact that, when the présent trial began, his plea of guilty 
to the indictment for concealing was still on the record. Assuming, 
but not deciding, that the plea would hâve disqualified him, if nothing 
further had been done, it remains to be said that before he was al- 
lowed to testify the court permitted him to substitute a plea of not 
guilty. In this course we see no error. The plea of guilty was ad- 
dressed to the indictment for concealing (considered by this court in the 
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case referredto— Gretsch v. U. S., 231 Fed. 57, 60, 145 C. C. A. 245), 
and in disposing of that indictment, we said: 

"While Blmbaum pleaded guUty, and Gretsch upon trial was found guilty, 
of the crime charged, the constitutional right of each was alike Invaded by 
indictment in a district In wMcli the crime was not committed. Although 
the judgment entered upon Birnbaum's plea of gullty Is not before us, we 
venture to suggest to the district court that a suspension of Birnbaum's sen- 
tence and a disposition of the indictment against him, in harmony with the 
views expressed in this opinion, would tend to uniformity in the administra- 
tion of justice." 

It was in complying with this suggestion that the court allowed the 
plea of guihy to be withdrawn, and we see no inipropriety in so doing. 
As we decided in the former case, the District Court had no jurisdic- 
tion of the ofïense there charged, and in effect the whole proceeding 
was without authority. Permitting the plea to be withdrawn was 
merely a form, and was either superfluous or a proper amendment of 
the record. 

3. Another matter complained of is the alieged unfairness of the 
District Court in the conduct of the trial, and to this we need only re- 
ply that we discover nothing that calls for reversai. Undoubtedly the 
notes of trial show occasional friction between the court and the de- 
fendant's counsel, but we are unable to say that the défendant was 
prejudiced thereby. Some aliowance must be made both for court and 
counsel under the strain of a long and earnest controversy, and we are 
satisfied that on the whole the rights of the défendant were carefuUy 
and impartially protected, and that the District Judge did not go too 
far in what he said or did. 

[4] 4. It is also contended that the court erred in receiving the péti- 
tion in bankruptcy as sufficient proof of an overt act committed in New 
Jersey. No authority is cited to support this position, and in principle 
no reason appears for excluding the évidence. The offense charged 
was conspiring to conceal property from a trustée in bankruptcy, and 
this necessarily implied that a bankruptcy proceeding was contem- 
plated as part of the scheme. In this proceeding Gretsch took part, 
and the filing of the pétition was an indispensable step toward making 
the conspiracy effective. If no pétition had been filed, no trustée could 
hâve been appointed, and therefore the filing of the pétition was an 
overt act in furtherance of the crime. A proceeding lawful in itself 
when considered separately can become a step in carrying out a plan 
that is an unlawful conspiracy when taken as a whole, and in such a 
connection we see no reason why the proceeding should not be regard- 
ed as a part of the illégal scheme. As the act in question was donc in 
New Jersey, this was sufficient to give the district court jurisdiction 
of the présent indictment. 

Some other objections are argued in the two briefs of the plaintiff 
in error, but none of them seems to require particular attention. No 
réversible error appears in the record, and the judgment is therefore 
affirmed. 
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DICKINSON et al. v. SCEUGGS. 
(Circuit Court of Appeals, Slxth Circuit. June 30, 1017.) 
No. 2973. 

1. Tbial <S=>178— Motion foe Directed Verdict— Evidence. 

On a motion to direct a verdict, the testlmony must be viewed In the 
aspect most favorable to the party agalnst whom the direction is asked. 
[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401^03.] 

2. Oaeeibbs <S=283(3)— Assaxjlt et Carbiek's Eimploté— Défenses. 

If plalntifC consented to a carrler's employé ravishing her because 
of fear, there was not only an actionable v?rong, but an actual râpe. 
[Ed. Note.— For other cases, see Carriers, Cent. DIg. §§ 1123, 1124.] 

3. Cabbiebs ®=>320(4) — ^Actions foe Injtjkies— Questions fob Juet. 

In an action agalnst a rallroad Company, whose porter was claimed to 
hâve ravlshed plalntlff, testlmony that plaintlff told the wltness that 
the porter agreed to glve her $10 and her breakfast If she would submlt 
to hlm, that he gave her neither, and that she would make the company 
pay for it, m'ade a question for the jury as to whether plaintlff yielded 
voluntarUy to the porter's advances. 

4. Teial <@=>178— Motion fob Dibected Vebdict— Evidence. 

On a motion to direct a verdict for plaintlflf, the controlllng question 
was not whether the testlmony as a whole could be reconelled wlth her 
clalm, but whether it was Inconsistent wlth any other conclusion than that 
claimed by her. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403.] • 

5. Tbial i©=»140(1) — Questions fob Jubt— Ceedibility of Witnesses. 

Questions of credlbillty of the witnesses are peculiarly for the jury. 
[Ed. Note.— For other cases, see Trial, Cent. Dig. § 334.] 

6. Evidence ®=»87— Pailube to Call Witness — Conclusiveness, 

While, in an action agalnst a carrier for an assault by one of its em- 
ployés, its faUure to call such employé as a wltness supported an in- 
ference that, if called, he would hâve testlfled agalnst défendant, it did 
not amount to a legally concluslve confession thereof by défendant. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 109.] 

7. APPEAt AND Ebeoe i®=3856(3) — Gbounds of Décision— SusTAiNiNa Judg- 

MENT ON DIFFERENT GEOUNDS. 

In. an action agalnst a rallroad company, whose porter was claimed to 
hâve ravlshed plaintlff, where the court directed a verdict for plaintlff, 
and submltted the question of damages on the theorj" that plalntifC was 
actually ravlshed, the direction of the verdict could not be upheld on the 
theory that the porter's improper advances were enough to create liabil- 
Ity, as damages were presumably assessed for an actual râpe. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3408, 
3410, 3417.] 

8. Cabeiebs <©=3283(4) — ^Acts of Employés— Insultino Languaoe. 

Lascivlous proposais of a railway porter to a female passenger. If later 
voluntarily accepted, wlll not create liabllity on the part of the rallroad. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Cora Scruggs against Jacob M. Dickinson and others, re- 
ceivers of the Chicago, Rock Island & Pacific Railway Company. Judg- 
ment for plaintiff, and défendants bring error. Reversed and remand- 
ed, with directions. 

iS=>For other cases née same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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Wright, Miles, Waring & Walker, of Memphis, Tenn., for plaintiffi 
in error. 

Anderson & Crabtree, of Memphis Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Défendant in error (plaintifï below) 
sued to recover damages for an alleged assault upon her while a pas- 
senger on defendant's railroad train. Her testimony, in substance 
sufficient for purposes of this opinion, is this: 

The train upon which plaintiff was a passenger from Memphis, 
Tenn., to Oklahoma City, Okl, left Memphis about midnight. At sev- 
eral times during the night, when she was the only passenger in the 
women's compartment of the colored coach, the porter made indécent 
proposais to her, offering her money and attempting familiarity with 
her person. His advances were repelled. On the next moming, just 
before reaching Booneville, while plaintifï was about to leave the 
lavatory (she being then the sole passenger in the car), the porter push- 
ed her back into the lavatory, and, in spite of her active résistance, suc- 
ceeded in forcibly ravishing her. Her back was badly injured. When 
the train reached Booneville, the porter in question left the train. 
Plaintifï complained to the successor porter of the treatment to which 
she had been subjected. About two weeks later, on the return trip to 
Memphis, the porter who had made the assault came on the car at 
Booneville, but, seeing plaintiff, immediately backed out. To the por- 
ter on this run to Memphis plaintiff made complaint of her treatment 
on the previous trip. 

Neither the porter who is alleged to hâve made the assault nor the 
porter who succeeded him at Booneville were produced as witnesses. 
The porter on the return trip from Booneville to Memphis was produc- 
ed by défendants. The substantial défense, so far as it went, seems to 
hâve been that the plaintiff yielded for a considération. At the con- 
clusion of the testimony, the trial judge, regarding plaintiff 's testi- 
mony essentially uncontradicted, directed verdict in her favor, leaving 
to the jury the question of assessment of damages. There was verdict 
for $1,800, on which judgment was rendered. 

The sole question argued relates to the propriety of the direction 
of verdict, this propriety being challenged upon two grounds: First, 
that plaintiff's testimony is too improbable and self-contradictory to be 
accepted; and, second, that her testimony is otherwise contradicted 
in material respects. 

We are not impressed with the first of thèse objections. Were there 
nothing in the case but plaintiff's testimony, we should not disturb 
the direction of verdict. Her testimony is not, in our opinion, inher- 
ently improbable, and not only would it, standing alone, amply sus- 
tain the verdict, but die same is true of the testimony in the case taken 
together. The trial judge, as indicated by his opinion on motion for 
new trial, apparently, and we assume properly, believed plaintiff's 
testimony. The assignment that the verdict is excessive in amount is 
without merit. 
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[1] But the question whether there was other testimony tendîng to 
contradict plaintiff's testimony is a more serious one. This question 
must be considered in the light of the rule that, on a motion to direct 
verdict, the testimony must be viewed in the aspect most favorable 
to the party against whom the direction is asked. Milwaukee, etc., 
Ins. Co. V. Rhea (C. C. A. 6) 123 Fed. 9, 60 C. C. A. 103 ; Erie R. R. 
Co. V. Rooney (C. C. A. 6) 186 Fed. 16, 19, 108 C. C. A. 118. 

[2-5] The porter on the return trip testified that plaintiff, in her 
conversation with him, in reply to his question whether the porter had 
succeeded in effecting the alleged relation, said : 

"Well, he seemed to carry the Intention out so untll I waa afraid and 1 
give over to hIm." 

If this were the only item of asserted contradiction, we should hesi- 
tate to disturb the direction; for, if plaintiff's consent was compelled 
by fear, there was not only an actionable wrong, but an actual râpe. 
Don Moran v. The People, 25 Mich. 356, 358, 12 Am. Rep. 283. But 
the witness gave further testimony to the gênerai effect that in the 
course of his conversation with plaintiff she said that the porter agreed 
to give her $10 and her breakfast at Booneville if she would submit 
to him, that he "gave her neither the $10 nor the breakfast, and that 
she "would make the company pay for it." Although plaintiff denied 
this statement, we are constrained to hold that the existence of this 
testimony so far tended to contradict the plaintiff's testimony as to 
make it a question for the jury whether or not she yielded voluntarily 
to the porter's advances; for, upon this motion to direct verdict, the 
controlling question was not merely whether the testimony, taken as 
a whole, could be reconciled with plaintiff's claim, but whether it was 
inconsistent with any other conclusion than that claimed by her, and 
questions of credibility are peculiarly for the jury. Rochford v. 
Pennsylvania Co. (C. C. A. 6) 174 Fed. 81, 83, 98 C. C. A. 105. 

[6] In directing verdict, the trial judge apparently gave weight to 
the defendant's failure to call its accused porter, and to a presumption 
that, if called, he would hâve testified against défendants. But, while 
such failure supports an inference of such fact, it does not amount to 
a legally conclusive confession thereof by défendants. 

[f, 8] The District Judge, in denying a motion for a new trial, sug- 
gested that proof that the porter made improper advances to plaintiff 
while she was a passenger in defendant's car was of itself enough to 
create liability; but this considération, standing alone, is not enough 
to sustain the direction of verdict: First, because the case was sub- 
mitted on the theory that plaintiff was actually ravished, and damages 
were presumably assessed on that basis; and, second, lascivious pro- 
posais, if later voluntarily accepted, would not create liability upon de- 
fendant's part. 

The judgment must be reversed, and the case remanded, with direc- 
tions to award a new trial. 
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WAY V. MOETBNSON. 

(Circuit Court of Appeals, Bighth Circuit. May 31, 1917.) 

No. 3997. 

OotiBTS <©=>366(7) — Fbdbeai. Coubts — Décisions or State Coubts as Au- 

THORITY. 

Where an Insolvent corporation was under administration In a state 
court, and In a suit against a former stockholder to enforce hls double 
llabillty under the Constitution and statutes of the state the state court 
lield that extensions of the indebtedness after he transferred hls stock 
with knowledge of the transfer and wlthout hls consent released hlm from 
llabillty, such holding would be foUowed by a fédéral court in a suit 
against another former stockholder. 

In Error to the District Court of the United States for the District 
of South Dakota; James D. EHiott, Judge. 

Action by Charles M. Way, as receiver of the Winslow Fumiture 
& Carpet Company, against Alfred Mortenson. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

James E. Trask, of St. Paul, Minn (John M. Bradford, of St. Paul, 
Minn., and Davis & Lyon, of Sioux Falls, S. D., on the brief), for 
plaintifï in error. 

Bishop H. Schriber, of St. Paul, Minn. (Aikens & Judge, of Sioux 
Falls, S. D., on the brief), for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The Winslow Furniture & Carpet Com- 
pany is an insolvent Minnesota corporation. Défendant was the owner 
of 32% shares of its capital stock from April 19, 1905, to February 24, 
1906. At the latter date he sold and transferred his stock. The Com- 
pany was then a solvent, going concern. It continued in business until 
October, 1908, when it was adjudged a bankrupt under the fédéral 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544). The creditors 
received about 23 cents on the dollar. After bankruptcy proceedings 
were closed a séquestration suit was commenced by creditors under 
the statutes of Minnesota, to impound any estate owned by the cor- 
poration, and to enforce the stockholders' double liabihty fixed by the 
Constitution and statutes of the state. In that suit plaintifï was ap- 
pointed receiver, and judgment was entered assessing the stock 100 
per cent. The pétition for the assessment alleged that the défendant 
was a stockholder to the extent of 32% shares, and prayed that an as- 
sessment of 100 per cent, be imposed for the benefit of creditors. The 
pétition further set forth that, of the claims of creditors allowed by 
the court, $25,000 accrued prior to defendant's becoming a stockhold- 
er. The decree allowing claims expressly fixed the amount of each 
claim and the date when the indebtedness represented thereby arose. 
Notice of each step in the proceeding was given to stockholders by 
publication, and also by mailing, and the proof shows the mailing of 

@=9For other cases see eame toplc & KSY-NUMBER In ail Key-Numbered Digests & Indexe» 
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such notices to défendant. The decree in this parent suit does not 
attempt to fix the amount of the liability of the several stockholders 
except in gênerai terms. Its language is as f ollows : 

"That eaeh and every person or party llable aa such stockholder of saii! 
défendant, or on account of any of the capital stock of said défendant, pay to 
sald Charles M. Way, as receiver of said défendant, at his office In the city 
of MlnneapoUs, Hennepln county, Minnesota, wlthin thirty days after the 
date of thls order, the sum of one hundred dollars (.$100) for and on account 
of each and every share of said stock for or upon whieh said persons or par- 
ties are llable as past or présent stockholders of said défendant, nnder tli(? 
terms of thls order, and hold the amounts thus eoUected untll the further or- 
der of this court herein." 

After the decree had been entered in the parent suit, as above set 
forth, the présent suit was brought against défendant in the United 
States District Court of South Dakota to enforce the payment of his Ha- 
bility as a stockliolder. The bill sets out the proceedings in full. The 
answer admits ownership of the stock at the dates named. It also al 
leges : 

"That ail the indebtedness of the sald the Winslow & Ruff Fumlture & 
Carpet Company, existlng at the time défendant sold and delivered his stock 
in said company, as aforesald, has since been paid or renewed and extended. 
and that the creditors so renewing and extending sald indebtedness had at 
the time thereof notice of the sale of defendant's stock In sald company, and 
that he had severed his connection therewith." 

A jury was waived. The court made a gênerai finding "of ail the is- 
sues in said action in favor of the défendant," and dismissed the 
complaint upon the merits, with costs. Plaintiff brings error. 

While défendant was a stockholder the corporation was indebted 
to the St. Paul National Bank upon promissory notes aggregating the 
sum of $20,000. Thèse notes became due a short time after défend- 
ant transferred his stock. With knowledge of the transfer the bank 
renewed the notes, surrendering the old notes, taking new ones for a 
short period. Afterwards that bank was Consolidated with the Capital 
National Bank, and the notes passed to it as a part of the consolidation. 
They were repeatedly renewed with knowledge that the plaintifï had 
transferred his stock. Thfe trial court was of the opinion that défend- 
ant, after the transfer, occupied the position of a surety, and that thèse 
repeated extensions of the indebtedness, without his consent, had the 
effect to release him from his liability as a stockholder. That was one 
of the grounds upon which the court acted in dismissing the suit. If 
that ruling is sound, the judgment should be affirmed. 

While the présent case has been pending in this court, a case involv- 
ing identically the same question between the plaintifï and another 
stockholder by the name of Mooers has been pending in the Suprême 
Court of Minnesota. Since the case was argued and submitted, the 
Suprême Court of the state has handed down its opinion. Way, Re- 
ceiver, V. Mooers (Minn.) 160 N. W. 1014. This décision is in harmony 
with previous rulings of the court, so that plaintiff cannot claim any 
vested right that will be disturbed. The case turns upon an interpré- 
tation of the State law and Constitution. The corporation is under ad- 
ininistration in the state court. For thèse reasons, our "duty to lean tn 
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an agreement wîth the state court" (Kuhn v. Fairmount Coal Co., 215 
U. S. 349, 360, 30 Sup. Ct. 140, 54 L. Ed. 228) is unusually strong. 
Upon the authority of the state décision, therefore the judgment 
below is affirmed. 



PABIX5 V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. June 25, 1917.) 

No. 2873. 

1. WiTNESSES <S=378 — Conviction of Fei.ony— Pardon— Evidence. 

Where, on objection to the competency of a witness on the ground that 
he had been convlcted of a felony, the United States attomey presented 
to the judge a telegram, whlch he stated pardoned the witness and restor- 
ed him to cltizenshlp, whereupon défendants counsel stated that they 
eould not question the telegram, but obje(!ted to Its recelpt as évidence 
until the iiardon Itself was produeed, defendant's riglits were not violat- 
ed by the court's ruling that the witness was compétent to testlfy; the 
telegram having contained niatter whlch was accepted by the court as 
notice that the witness was pardoned. 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. §§ 195-200.1 

2. Ceiminal Law ®=5>400(11) — Best and Seoondary Evidence— Labels. 

On a trial for introducing llquor Into an Indlan réservation, a réserva- 
tion pollceman, who had foUowed the movements of a party, of whlch 
défendant was one, testifled that he picked up parts of bottles and could 
tell that there were labels on them. Défendant objected, on the ground 
that the witness could not testlfy to the labels. The objection was over- 
ruled, and the witness testifled that the bottle was a flask, and had a label 
on it whlch had not been broken off : that he did not notice what make 
it was, but that It was a whisky bottle, and that "whisky" was wrltten on 
the label. Held, that there was no en-or, as thls testlmony was a part 
of the gênerai description of the bottles and pièces found, espeeially 
where another witness testifled without objection as to the labels on the 
pièces of broken bottles, 

[Ed. Note. — For other cases, see Oriminal Law, Cent Dig. §§ 879-886.1 

3. Ckiminai. Law (§==11701/2(1)- Wiïnesses ®=»388(10) — Impeackkent— Lay- 

iKG Foundation— Cektaintt— Préjudice. 

Where a witness testifled that he saw défendant about the 5th or 6th 
of September, or some where along there, the admission of hls testlmtony 
as to his conversation wlth défendant, over the objection that it was not 
proper Inipeachuient, was withln the discrétion of the trial court, and not 
erroneous, in the absence of préjudice. 

[Ed. Note. — For otiier cases, see Criminal Law, Cent Dig. § 3129 ; Wit- 
nesses. Cent Dig. § 1242.] 

« 

In Error to the District Court of the United States for the District 
of Montana ; Geo. M. Bourquin, Judge. 

Joseph Pablo was convicted of introducing liquor into an Indian 
réservation, and he appeals. Affirmed. 

Albert Besancon, of Missoula, Mont., and John P. Swee, of Renan, 
Mont., for plaintifï in error. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., Homer G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., and James H. Baldwin, Asst. 
U. S. Atty., of Butte, Mont. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

®=3KoT otber cases aee game topic & KEY-NUMBER In ail Key-Numbered Oigests & Indexer 
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HUNT, Circuit Judge. Joseph Pablo, plaintiff in error, was indict- 
ed in three counts for having at différent times introduced liquor into 
the Flathead Indian réservation in Montana. He was tried and ac- 
quitted under two counts, but convicted under th© third, and by writ 
of error asks review in this court. 

The first point made is that the court erred in aJlowing a witness to 
testify over the objection of defendant's counsel, who stated that Hun- 
ter was incompétent to testify, having been convicted and sentenced 
for a felony, which was not speciiîed in the objection. It does not 
appear that any record of conviction accompanied the objection. Nev- 
ertheless, immediately after objection, the United States attoniey 
stated to the court that he had "a telegram pardoning the witness and 
restoring him to citizenship." The contents of the telegram are not 
incorporated in the record, but it is shown that the telegram was pro- 
duced and read by the judge. Counsel for défendant stated that they 
could not question the telegram, but they did object to its being receiv- 
ed as évidence "until the pardon itself was produced." The court held 
that the telegram was a satisfactory showing of executive action and 
pardon, and added that if there was any mistake it would be cause for 
setting aside verdict or judgment should such be rendered against de- 
fendant. It might be said that, because of the failure on defendant's 
part to produce and incorporate in the record proof of conviction of 
the witness for felony, he is not in a position to rely upon the point. 

[1] But, passing that, we think that when counsel did not question 
the telegram, yet objected to its receipt as évidence until the "pardon 
itself" was produced, they assumed the position that, although the tele- 
gram constituted an ofRcial announcement of pardon, still such form of 
announcement was not the best évidence to prove the executive act. 
But, as the telegram contained matter which was accepted by the 
court as notice that the witness was pardoned by executive act, we fail 
to see how defendant's rights were violated by the ruling that the wit- 
ness was compétent to testify. 

[2] A réservation policeman testified that he had followed the 
movements of the party of which défendant was one, and later picked 
up parts of bottles and could tell there were labels on them. Defend- 
ant's counsel objected, on the ground that the witness could not testify 
to the labels on the bottles or parts which were picked up. The court 
overruled the objection, and the witness said that the bottle he saw 
was a big bottle, a flask, aijd it had a label on it, that the label had never 
been broken ofï the bottle, that he did not notice what make it was, 
that it was a whisky bottle, and that "whisky" was written on the label. 
This testimony was given as a part of the gênerai description of bottles 
and pièces found, and we think there was no error in allowing the wit- 
ness to describe the things as he found them. Furthermore, another 
witness, without objection on defendant's part, testified in détail as to 
the labels on the pièces of broken bottles. 

[3] Upon rebuttal a witness testified that he had seen thé défendant, 
about the 5th or 6th of September, or "somewhere along there," and 
that he did not hâve any conversation with him at that time "to amount 
to anything." Counsel for the govemment then asked, "What did 
you do, or what did he say to you, if anything?" Counsel for the de- 
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fendant objected, on the ground that it was not a proper impeaching 
question, and it is said that the court erred in overruling the objection. 
The admission of the évidence was a matter of discrétion, and, no 
préjudice being shown, we find no error. 

It is contended that the court erred in refusing to give an instruction 
submitting the question whether or not one Pritchett was an accom- 
plice, and also in refusing to charge that the évidence of accomplices 
"must be received with great caution." The court, however, in refer- 
ring to the évidence of one Hunter, did tell the jury that they should 
view the testimony of an accomplice with caution, but advised the ju- 
ry that, so far as the witness Pritchett was concerned, he was not an 
accomplice. We will not recite the évidence, but are of opinion that 
the court was not in error in holding that it failed to prove that Pritch- 
ett was criminally implicated. 

Other errors assigned are of less importance, and without substan- 
tial merit. 

The judgment is affirmed. 



MILLEU et al. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit June 22, 1917.) 

No. 2231. 

1. CEIMINAIi liAW i&=>97(3) — JCEISDICTION OF PeOSECUTIONS— OFFENSES ON THE 

HiOE Seas. 

Under Judlclal Code Act Mardi 3, 1911, c 231, § 41, 36 Stat 1100 (Comp. 
St 1916, § 1023), providing that the trial of ail ofCenses conunitted upon 
the hlgh seas or elsewhere out of the jurisdlction of any partlcular 
State or district shall be la the district where the offender la found or 
Into whlch tie Is tirst brought, where défendants were taken Into custody 
on the hlgh seas for taklng fish from a pound off the coast of New Jersey, 
and were Immedlately brought asbore wlthln that state, the District 
Court for that state was the proper tribunal to try the offensa 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dlg. §§ 183-188.] 

2. liAECENT <S=»5— Propebtt Subject of Lakceny— Fish. 

Fish in a pound used In catching fish, and fronï whlch the flsh rarely es- 
caped, were so far reduced to the possession of the company erectlng the 
pound as to be the subject of larceny, though flsh could escape from the 
pound, and In occasional instances probably dld escape. 

[Ed. Note. — For other cases, see Larceny, Cent. Dlg. §§ 11-17.} 

3. Ckiminal Law <g=397(3) — ^Jueisdiction of Peosecutions— Offenses on tue 

HiOH Seas. 

The stealing of -fish from a pound on the hlgh seas off the coast of New- 
Jersey, whlch fish hâve been reduced to the possession of the American 
dtlzens erectlng the pound, is an offense punishable under the laws of 
the United States, as the character of the act Is not changed by the fact 
that the theft is committed on the hlgh seas. 

[Ed. Note. — For other cases, see Crmiinal Law, Cent. Dlg. §§ 183-188.) 

In Error to the District Court of the United States for the District of 
New Jersey ; J. Warren Davis, Judge. 

Harry Miller and others were convicted of an offense, and they bring 
error. Affirmed. 



®=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexes 
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George F. Deiser, of Philadelphia/Pa., for plaintiffs in error. 
Charles F. Lynch, U. S. Atty., of Newark, N. J., and Andrew J. 
Steelman, Asst U. S. Atty., of Jersey City, N. J. 

Before BUFFINGTON, McPHERS'ON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The plaintiffs in error were indicted, 
convicted, and fined for the larceny of fish taken from a pound on the 
high seas off the coast of New Jersey. The indictment is drawn under 
sections 272 and 287 of the Criminal Code.^ The facts are as follows: 

[1] On May 13, 1916, the accused were taken into custody while 
fishing with hook and line from a beat moored to the pound, and were 
immediately brought ashore within the state. Under section 41 of the 
Judicial Code, which provides that: 

"The trial of ail offenses commltted upon the high seas, or elsewhere out of 
the jurisdictlon of any partlcular state or distiict, shall be in the district 
where the offender is found, or into which he is tirst brought" 

— the District Court of New Jersey was the proper tribunal to try 
whatever offense had been committed. 1 U. S. Comp. Stat. Annot. p. 
1092, and notes. The pound belonged to the Hilton & Hilton Fish 
Company, of Anglesea, N. J., and was in the Atlantic Océan more 
than 3 miles from shore. It was built and maintained in the manner 
required by the Secretary of War, who issued a permit or license that 
need not be further referred to, as no weight was laid upon it either 
below or on the argument of this writ. A pound such as this is erected 
by combining piles and nets. Piles 80 or 90 feet long, whose diameter 
is a foot or more at the base and from 3 to 5 inches at the top, are driv- 
en into the bed of the océan about 12 feet, and are also anchored in 
place. They are 20 or 30 feet apart, and thèse spaces are closed by nets 
broad enough to reach nearly, if not quite, from the top of the piles to 
the bottom. The structure runs at a right angle to the shore, so that 
the fish, obeying their natural tendency to swim away from the land, 
are gradually led to the outer section of the pound. A single line of 
piles, called the lead, runs from the starting point to a circle called 
the "forebay," beyond which and at the outer extremity is a similar cir- 
cle called the "pocket." This contains a net in which there is an open- 
ing 7 feet wide and 8 feet high, facing the shore. This opening is nev- 
er closed until the pocket is about to be emptied, when the net is haul- 
ed up toward the surface and is tumed over to prevent the fish from 
escaping while they are being scooped out and transf erred to the boats. 

At the time in question, the net had not been hauled and the opening 
had not been closed. The accused went to the pocket in their boat, 
dropped their hooks into it, and were seen to catch several fish. On 
the facts no défense was offered, the accused relying on the légal 
proposition that their conduct was not îndictable. The accused and the 
Company are citizens of the United States. The District Court in- 
structed the jury in substance as follows : 

Fish in the Atlantic Océan belong to nobody until they hâve been re- 
duced to possession. After this has been donc, the individual that has 
acquired the possession gains a qualified right of property that may be 
the subject of larceny. They are reduced to possession when the indi- 

'ComD. st. 1916, 51 10445. 10460. 
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vidual so confines them within his immédiate power that they cannot 
escape and résume their natural liberty. If the accused caught the fish 
in question out of the pound, and if the fish had been reduced to pos- 
session so that the company had acquired a property right, the défend- 
ants are guilty. On the other hand, if beyond a reasonable doubt they 
did not take the fish from the pound, or if the fish had not been reduc- 
ed to possession in the sensé defined, the défendants must be acquitted. 

[2] The verdict, therefore, establishes the fact that the fish had been 
reduced to possession by confining them within the company's power, 
so that they could not escape and résume their natural liberty. The 
only error assigned is the court's refusai to direct an acquittai, and the 
objection is based (1) on the lack of évidence that possession of the 
fish had been acquired, or (2) on the fact that the felonious taking was 
upon the high seas. In our opinion neither ground is sufficient. Cer- 
tainly the natural liberty of the fish was so much restrained that they 
were unlikely to swim away, although in occasional instances they no 
doubt could escape, and probably did escape. This, however, was ex- 
ceptional, and we think the company had taken ail reasonable steps to 
assert dominion over the fish, and to keep them safe until they could 
be taken out of the water. Even if they had been in a boat or strung 
on a line, they would still hâve been able to escape sometimes, and we 
see no reason to apply a standard so severe as complète security. There 
was évidence tending to prove that fish rarely escape from a pound, 
and the verdict establishes the fact against the présent contention. 

[3] Unquestionably the taking was upon the high seas, but it was 
nevertheless a felonious taking, and we do not appreciate the force of 
the argument on this point. Theft is theft, wherever committed, and 
the fact that the thief steals on the high seas, instead of on the land, 
does not change the character of his act. I£ the fish had become the 
qualified property of an individual, the law of some jurisdiction— in 
this case, the law of the United State.s — protected them in a pound, just 
as it would hâve protected them in a boat or on a line. The vital ques- 
tion was whether the fish had been sufficiently reduced to possession, 
so as to become the qualified property of the company, and, if this was 
true, the accused were guilty. A similar décision in a closely analo- 
gous situation on Lake Erie is Ohio v. Shaw, 67 Ohio St. 157, 65 N. E. 
875, 60 L. R. A. 481, where an exhaustive note on the whole subject 
ma}' be found. 

The judgment is affirmed. 



CONRON V. CAUCHOIS et al. 

(Circuit Court of Appeals, Second Circuit June 11, 1917.) 

No. 268. 

1. HtJSBAND AND WlFE <g=3l29(3) — TrTLE TO PBOPEBTT ESTOPPEL. 

Wiiere a wife conveyed land to her liusband on liis agreement to hold 
it for her use and beneflt, stie was not estopped from claiming it, as 
against tlie husband's creditors, by the fact that he Included it in a list 
of his assets in a letter to a person from whom he got a loan, as her title 

©=»For otber cases see same topic & KEY-NUMBËR In ail Key-Numbered Digeats & Indexes 
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could not be prejudlced by hls représentation, to which she was not a 
party. 
[Ed. Note.— For other cases, see Husband and Wlfe, Cent. Dig. § 470.] 

2. Fbauddlent Convetances <g=ï>57(5) — Husband and Wife <g=>121 — Tbans- 

ACTIONS BETWEEN HUSBAND AND WlFE OWNEBSHIP OE PROPEETY. 

Where money Inherited by a wife was turned over to her husband and 
used in his business, and subsequently, at a tlnie wlien he was solvent, she 
took title to land, which was pald for by hls checks, she acquired good 
title thereto, whether the premises were purchased by her husband for 
her wlth her own funds, or whether he, being then solvent, gave them to 
her. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. §§ 
155-157 ; HuslJand and Wife, Cent. Dig. §§ 432, 435-441.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit by John E. Conron, as trustée in bankruptcy of Frédéric A. 
Cauchois, bankrupt, against Frédéric A. Cauchois, individually and as 
executor of Lillian Cauchois, deceased, and others. From a decree for 
complainant, défendants appeal. Rêver sed. 

James F. McNaboe, of New York City (Edwin Vandewater, of New 
York City, of counsel), for appellants Frédéric A. and Corinne Cau- 
chois. 

Louis W. Severy, of New York City, guardian ad litem for minor 
appellants. 

John E. Roeser, of New York City, for appellee. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The bankrupt, Cauchois, married in 1887 ; 
his wife inheriting shortly before and shortly after the marriage some 
$6,000 from varions relations, which she handed over to him and he 
used in his business, no formai account being kept between them. 
Cauchois from that time down to 1910, or thereabout, was solvent and 
increasingly prospérons, January 30, 1895, Mrs. Cauchois took title 
to premises at Watermill, Long Island, costing $1,000, on which she 
caused to be erected a house, stable, and windmill, at a cost of $3,100; 
ail being subject to a mortgage of $2,000. The payments were made by 
her husband's checks. In February, 1896, she being in a délicate con- 
dition and there being a dispute with a neighbor about an encroachment 
on his property, Mrs. Cauchois conveyed the premises to her husband. 
From that time the place remained the family summer home; title 
standing in Mr. Cauchois until September, 1911, when he reconveyed to 
her. This was at a time when he was insolvent, and within four months 
of the filing of the pétition against him upon which he was adjudicated 
a bankrupt January 16, 1912. Mrs. Cauchois died June 4, 1913, leav- 
ing a will dated January 26, 1891, and codicil dated February 18, 1894, 
giving ail her property to her husband. Four children were born after 
the date of the codicil, as to whom, under the law of New York, Mrs. 
Cauchois died intestate. Décèdent Estate Law (Consol, Laws, c. 13) 
§26. 

<©=3For other cases see same topic & KHY-NUMBER In ail Key-Numbered Digests & Indexes 
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The premîses not being in the custody of the bankruptcy court, the 
trustée was vested, under section. 47a (2) of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 557 [Comp. St. 1916, § 9631]), with the 
rights of a judgment creditor holding an exécution returned unsatis- 
fied ; i. e., he had a right to establish a lien in equity if he could. Octo- 
ber 15, 1912, he filed a bill for this purpose against Cauchois and his 
wife, after whose death Cauchois, as exécuter, and the four children 
born subséquent to the date of the codicil, were brought in as défend- 
ants. The relief prayed was that the conveyance be declared null and 
void, because made without considération and to hinder and delay cred- 
itors. At the trial counsel for the trustée abandoned this ground, and 
placed his right to recover on the ground that the conveyance was a 
préférence, under section 60b of the Bankruptcy Act (Comp. St. 1916, 
§ 9644), because it was made within four months of the filing of the 
pétition as a payment on account of the bankrupt's original indebted- 
ness to his wife, with intent to pref er her ; she having reasonable cause 
to believe that the transfer would effect a préférence. 

We discover no évidence whatever to sustain this charge. If the trus- 
tée has any ground of recovery, it is because the conveyance was made 
to hinder, delay, and defraud the creditors, within section 67e of the 
Bankruptcy Act (Comp. St. 1916, § 9651). Mrs. Cauchois being dead 
at the time of the trial, there was no évidence but Mr. Cauchois' testi- 
mony and the documents. The District Judge found as matter of fact 
that Mrs. Cauchois did not convey the property to her husband as a 
gift; that the considération of the conveyance was his promise to hold 
for her use and benefit ; that he reconveyed it to her, not for the pur- 
pose of putting the property out of the reach of his creditors, but be- 
cause he considered that it was hers. We concur in thèse findings, and 
conclude as matter of law that, between him and his wife, it was the 
bankrupt's moral and légal duty to reconvey to her. 

[1] The District Judge held that because Mrs. Cauchois put the 
title in her husband's name, and'he was shovim to hâve included the 
premises in a list of his assets in a letter dated January 31, 1911, to a 
friend from whom he got a loan, she was estopped f rom claiming the 
premises to be hers as against his creditors. But he has found Cauchois 
to be trustée for his wife, in which finding we concur. No représenta- 
tion by him as to his ownership could préjudice her title, if she were 
not a party to it. In the cases cited the question determined was sim- 
ply whether the proof offered sustained the wife's claim to ownership. 
No question of estoppel like this suggested in the court below was 
raised. Humes v. Scruggs, 94 U. S. 22, 24 L. Ed. 51 ; Seitz v. Mitchell, 
94 U. S. 582, 24 L. Ed. 179; Garner v. Bank, 151 U. S. 420, 14 Sup. 
Ct. 390, 38 L. Ed. 218; Owens v. Daniel, 230 Fed. 101, 144 C. C. A. 
399. _ 

[2] It is quite plain that Mrs. Cauchois got good title to the premises 
in question in 1895, whether they were purchased by her husband for 
her with her own funds, or whether he, being then solvent, gave them 
to her. The conduct of both spouses down to the time of the reconvey- 
ance is entirely consistent with the mutual confidence and affection that 
should exist between them. The rendering of formai accounts and the 
making of express promises by the husband to pay whenever, he le- 
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ceives money from his wife, or a receipt by the wife on every occasion 
he pays money on her account, are not to be expected. The title of 
Mrs. Cauchois should not be forfeited, unless she intentionally did 
something to mislead creditors, and there is not a scintilla of évidence 
of any sûch conduct on her part. 
The decree is reversed, but, under the circumstances, without costs. 



MALDONADO et al. v. ESTERAS (two cases). 

(Carcult Court of Appeals, First Circuit. June 7, 1917.) 

Nos. 1257, 1258. 

1. Stattttes ®=3l81(l) — Construction — Intention of DEGiaLAruBE. 

Eev. Civ. Code Porto Rico 1902, § 187, authorizlng a chlld bom In adul- 
tery, but acknowledged by Its father, to Inherit from him, does not apply to 
chlldren bom before ita enactment, unless the Législature so Intended. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. § 259.] 

2. CotTETS <®=>366(22) — Construction of Statutes by Teeeitobial Courts — 

Review. 

The holding of the Suprême Court of Porto Rico that Eev. Clv. Code 
Porto Rico 1902, § 187, under which a child bom in adultery, but acknowl- 
edged by its father, may Inherlt from him, does not apply to children bom 
before its enactment, will not be disturbed, where it foUowed a prlor dé- 
cision of that court, and was In harmony with prlor décisions of the Su- 
prême Courts of Spaln and Porto Rico construing prlor Codes, as this 
conclusion, adhered to through a séries of years, was a matter of local 
law and not clearly erroneous. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 960.] 

In Error to and Appeal f rom the Suprême Court of Porto Rico. 

Action by José Marcelino Esteras, by his mother, Claudina Morales, 
against José Esteras Maldonado and others, by their mother, Paula 
Maldonado. Judgment for complainant, and défendants appeal and 
bring error. Affirmed. 

José A. Poventud, of Ponce, Porto Rico (Malcolm Donald, of Bos- 
ton, Mass., on the brief), for plaintifïs in error and appellants. 

Before DODGE and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

BINGHAM, Circuit Judge. No. 1257 is a writ of error and No. 
1258 is an appeal from a judgment of the Suprême Court of Porto 
Rico in favor of the complainant, appellee, in an action, brought under 
section 1559 of the Revised Statutes and Codes of Porto Rico, seeking 
the annulment of a judicial déclaration of heirship entered in the dis- 
trict court of Humacao, January 10, 1911, in favor of José I. Esteras 
y Arroyo. 

The facts in the case are not in dispute. The complainant, Claudina 
Morales, is the mother of José Marcelino Esteras y Morales, a minor 
child and the acknowledged natural son of José I. Esteras y Rivera. 
The respondents, appellants, are José, Clara Marina and Gabriel Es- 

®=3For otber cases see same topic & KEY-NUMBËR in ail Key-Numbered DigesUi & Indexes 
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terâs y Maldonado, the lawful children of José I. Esteras y Arroyo 
and Paula Maldonado. José I. Esteras y Arroyo was the adultérons 
son of José I. Esteras y Rivera. He was born in 1885, and was ac- 
knowledged by Esteras y Rivera as his son in 1904. Esteras y Rivera 
died intestate January 23, 1908, and Esteras y Arroyo, having died, his 
widow, Paula Maldonado, acting in behalf of their minor children, 
under section 1558 of the Revised Statutes and Codes of Porto Rico, 
obtained a judgment in the district court of Humacao declaring Es- 
teras y Arroyo sole and universal intestate heir of Esteras y Rivera, as 
his acknowledged illegitimate child. 

Under the Revised Civil Code of Porto Rico, which went into effect 
July 1, 1902, and, so far as intestate estâtes are concerned, was an 
operative law down to March 9, 1911, a child conceived arid born in 
adultery could be acknowledged by its father (section 187), and having 
been acknowledged was entitled to use his surname and be supported 
by him; he also had the same rights of inheritance as a lawful child, 
in case the father died intestate (sections 191, 905, 913). But under the 
law existing prior to the adoption of the Revised Civil Code, and oper- 
ative when Esteras y Arroyo was born in 1885, an adultérons child 
could not lawfuUy be acknowledged by his father. He was entitled to 
support, but not to the use of the surname of his father, and could not 
inherit f rom him. 

In the district court and in the Suprême Court, on the authority of 
Eucero et al. v. Heirs of Vila, 17 P. R. R. 141, decided by the Suprême 
Court of Porto Rico February 11, 1911, it was held that the law gov- 
erning the acknowledgment of illegitimate children, as embodied in 
the Revised Civil Code, was not applicable, if the illegitimate child was 
born prior to the enactment of the Code, and that the déclaration df 
heirship in favor of Esteras y Arroyo was null and void. 

The contention is made by counsel for the respondents that the court 
erred in declining to hold that both the right of acknowledgment and 
of inheritance were governed by the Revised Civil Code, which was 
in force in 1908, when Esteras y Rivera died, on the ground that laws 
governing the disposition of estâtes are those in force at the time of 
the decedent's death. It is true that the heirs or succession of Esteras 
y Rivera are to be determined as of the time of his death, but it does 
not follow from this that the provisions regulating the acknowledg- 
ment of illegitimate children as found in the Revised Code are applica- 
ble in the case of an illegitimate child born prior to the enactment of 
the Code. 

[1,2] If the Législature, in the enactment of the Revised Civil Code, 
did not intend that its provisions relating to the acknowledgment of 
illegitimate children should be applicable to such a child bom prior 
to its enactment, the contention is without merit. Morgan v. Perry, 51 
N. H. 559. In Lucero et al. v. Heirs of Vila, supra, this précise ques- 
tion was decided in considering the rights of the plaintiflfs, Carmen and 
Eucia, to acknowledgment. They were adulterous children, born prior 
to the Revised Civil Code, whose father, José Villa y Soler, died 
August 5, 1908, having acknowledged them as his children after the 
enactment of the Code. It was held that the provisions of the Code 
242 F.— 58 
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were not applicable, and that the legality of theîr acknowledgment 
would hâve to be tested by the law in force at the time of their concep- 
tion and birth. The question was considered at great length and with 
much care, and the décision discloses that similar provisions of prior 
Codes relating to the same question had been previously construed in 
the same way, both by the Suprême Court of Porto Rico and the Su- 
prême Court of Spain. As the conclusion there reached has been ad- 
hered to through a séries of years, is a matter of local law, and does 
not appear to be clearly erroneous, we think the décision of the court 
below should be sustained. Cardona v. Quinones, 240 U. S. 83, 36 
Sup. Ct. 346, 60 h. Ed. 538. 

As the çomplainant failed to appear when the case was called and 
filed no brief, no costs will be awarded in this court. 

The judgment of the Suprême Court of Porto Rico is affirraed, with- 
out costs of appeal. 



BALTIMOEB & O. B. CO. v. WESTERN UNION TBLEGRAPH CO. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 252. 

TeLEGBAPHS and TELEPHONES l©=>32 — REGULATION — PBEE MESSAGES — OON- 
TEACT WITH RaILBOAD. 

In 1887 a railroad company and a telegraph company entered into a 
contract, whereby the railroad company should transport men and ma- 
tarial and fumish labor to the telegraph company without limlt for the 
érection and maintenance of a telegraph System on the railroad company's 
prop€rty, the telegraph company in tum agreeing to transmit orders and 
intelligence along the railroad company's property without limlt, so far 
as the maintenance and traffic management of the railroad was con- 
eemed; each company agreeing further to serve the other wlth regard 
to that other's business in respect to matters not directly connected with 
the Une of raUroad along which the telegraph Unes were extended. The 
two kinds of work were known as "on Une business" and "off Une 
business"; there being stated periods for accounttng for the off Une 
business, at which time balances were discharged at a rate of settlement 
or exchange ûxed at one-half of the ordinary rate of each party. Inter- 
state Commerce Act Feb. 4, 1887, c. 104, § 1, 24 Stat 379, as amended by 
Act June 18, 1910, c. 30&, § 7, 36 Stat. 546, so as to apply to telegraph com- 
panles, déclares that nothing shaU be construed to prevent téléphone, 
telegraph, and cable companies from enterlng into contracta wlth common 
carriers for the exchange of services. Held that, in the absence of fraud, 
the agreement was not objectionable under the Interstate Commerce Act ; 
each company having the right to ûx the value of the services of each to 
the other. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 18.] 

Appeal from the District Court of the United States for the South- 
ern District of New Yoirk. 

Suit by the Baltimore & Ohio Railroad Company against the West- 
ern Union Telegraph Company. From a decree for çomplainant (241 
Fed. 162), défendant appeals. Affirmed. 

®=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Rush Taggart, of New York City, for appellant. 
Joseph W. Folk, of Washington, D. C, amicus curise. 
J. Du Pratt White, of New York City (George F. Brownell, of New 
York City, amicus curiae), for appellee. 

Before WARD. ROGERS and HOUGH, Circuit Judges. 

PER CURIAM. The real contest in this case is between the plain- 
tif? and défendant on one side and the Interstate Commerce Commis- 
sion on the other, and the sole question presented in argument or by 
assignment of error is whether, under the act to regulate commerce, 
as amended June 18, 1910, it is lawful for railway and telegraph com- 
panies to observe the terms of a contract made between them (and 
lawful when niade) long before passage of the statute ref erred to. We 
express no opinion on any other point. 

The District Court (Mayer, J.) has written an ample and correct 
statement of f acts taken f rom the pleadings — the hearing below having 
been on bill and answer. With the premises and conclusions of the 
trial judge we agrée, The railroad and the telegraph became instru- 
mentalities of commerce at substantially the same time. They ad- 
vanced hand in hand, and agreements by which each agreed to serve 
the other for the common benefit hâve been known and observed for 
more than two générations. Indeed, they long ago became but parts 
of one System, so far as the public was concerned. 

The parties hereto made a written agreement in 1887, which is still 
unattacked except in one point, which may be summarized as f oUows : 
The Railroad Company transports men and material and fumishes la- 
bor to the Telegraph Company, without limit, so far as the érection 
and maintenance of the telegraph System on the railroad company's 
property is concerned. The Telegraph Company in turn transmits 
orders and intelligence along the Railroad Company's property, also 
without limit, so far as the maintenance and traffic management of the 
railroad is concerned; and each company further serves the other with 
regard to that other's business in respect of business matters not di- 
rectly connected with the line of railroad along which the telegraph 
lines extend. Thèse two kinds of work are commonly known, the 
former as "on line" business, the latter as "oflf line" business. At 
stated periods the amount of "off line" business transacted by each 
for the other is ascertained and balances discharged (as in a clearing 
house) at a rate of settlement or exchange fixed at one-half of the 
ordinary rates of each party to the agreement. The right to do this 
is the only question in this case. 

Not until the amendment of 1910 were telegraph companies subject 
to the Commerce Acts and the jurisdiction of the Commission. By a 
proviso in that statute (section 7) it was declared that : 

"Nothing in this act stiall be construed to prevent téléphone, telegraph and 
fable companies from entering into contracta with common carriers for the 
cxehange of services." 

In our opinion (in the absence of fraud) the right to exchange im- 
plies the right to fix the rate, method, or amount of exchange. The 
agreement being to exchange the carriage of goods against the trans- 
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mission of intelligence, each party has the f urther rîght to fix the value 
of the services of each to the other; it makes no différence whether 
for convenience they ascertain that value by the usua! money measure- 
ment or adopt some other course. If it were shown that this contract, 
or any other agreement, were being used as a cover for injuring one 
party or the public, other rules would apply. 

Nothing of the kind being suggested, the decree is affirmée. 



LINKOUS V. VIROINIAN RY. CO. 

(Circuit Court of Appeals, Fourth Circuit. June 2, 1917.) 

No. 1522. 

Appeal and Ebeob iS= 1099(8) — Law of the Cases — Questions foe Jcet. 

Wliere an action was tried tlie second Urne upon the same évidence as 
tliat of a former trial, the holding on a former appeal that verdict for 
défendant should hâve been dlrected is the law of the case, and the 
court wUl not disturb Its former judgment. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

Action by Daisy M. Linkous, administratrix of J. M. L,inkous, de- 
ceased, against the Virginian Railway Company. Judgment for de- 
fendant on a directed verdict, and plaintiff brings error. Affirmed. 

See, also, 235 Fed. 49; 230 Fed. 88. 

W. L. Weiborn, of Roanoke, Va. (S. H. Hoge and Welborn & 
Jamison, ail of Roanoke, Va., on the brief), for plaintiff in error. 

H. T. Hall, of Roanoke, Va., and G. A. Wingfield, of Norfolk, Va. 
(Hall & Apperson, of Roanoke, Va., on the brief), for défendant in 
error. 

Before PRITCHARD, KNAFP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Jndge. This case was brought hère by writ 
of error at the November term, 1915 ; the lower court having ren- 
dered judgment based on a verdict of the jury in favor of the plain- 
tiff below. This court reversed the judgment, holding that the lower 
court, upon the whole évidence, should hâve directed the jury to re- 
turn a verdict in favor of the défendant. A new trial was granted, 
and the case was remanded to the court below for further proceed- 
ings. The case was heard upon the same évidence as that of the 
former trial. The learned jndge directed a verdict in favor of the de- 
fendant in pursuance of the rule announced by this court. 

Counsel for plaintiff below insist : 

'•That the former judgment of this court should be revlewed, reversed, and 
annulled, and that the judgment in favor of this plaintiff in error in the 
District Court on first trial for the sum of Ç8,541 should be affirmed, with in- 
terest and costs." 

This question has been decided adversely to the contention of plain- 
tiff in error in numerous cases. In the case of Roberts v. Cooper, 20 

@=5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 



LINKOUS V. VIRGINIAN KY. CO. 91" 

How. 467, 15 L. Ed. 969, the Suprême Court, in referring to this point, 
said : 

'• * * * We cannot be compelled on a second writ ol error in the sanio 
case to review our own decifsion on the ûrst. It has been settled by thp 
décisions of this court that after a case has been brought hère and decided, 
and a mandate issued to the court below, if a second writ of error is sued ont, 
it brings up for revision nothing but the proceedings subséquent to the man- 
date. None of the questions which were before the court on the first writ ot 
error can be reheard or examined upon the second. To allow a second writ of 
error or appeal to a court of last resort on the same questions whlch were open 
to dispute on the flrst would lead to endless Utlgation. In chancery, a blll of 
review is sometimes allowed on pétition to the court; but there would be no 
end to a suit If every obstlnate lltigant could, by repeated appeals, compel a 
court to llsten to crltlcisms on thelr opinions, or speculate of chances froni 
changes in its niembers. * • • \Ve can now notice, therefore, only sucb 
errors as are alleged to hâve occurred in the décisions of questions whicli 
were peciiliar to the second trial." 

Also, in the case of Woodraff v. Yazoo & M. V. R. Ce, 222 Fed. 
29, 137 C. C. A. 567, the Circuit Court of Appeals for the Fifth Cir- 
cuit, in referring to a ruling of that court when a case was there on 
a former hearing, said: 

"The foregoing ruling of the eoiu-t must stand as the law of the case upon 
the présent hearing, since It is well settled 'that whatever has been decided 
hère on one writ of error cannot be re-examined on a subséquent writ brought 
in the same suit.' Clarli v. Keith, 106 U. S. 465, 1 Sup. Ct. 568, 27 L. Ed. 302 ; 
Supervisors v. Kennlcott, 94 TJ. S. 498, 24 L. Ed. 260; Bell v. Arledge, 219 
Fed. (C. C. A. 5th Wr.) 675, 135 C. C. A. 347, citlng numerous authoritles." 

The folio wing cases are to the same effect: Martin v. Hunter, 1 
Wheat. 304, 4 L. Ed. 97; Browder v. McArthur, 7 Wheat 58, 5 L- 
Ed. 397; Chaires v. United States, 3 How. 611, 11 h. Ed. 749; 
Corning v. Troy Iron and Nail Factory, 15 How. 451, 14 L. Ed. 768; 
Stewart v. Salamon, 97 U. S. 361, 24 L. Ed. 1044; Granité Brick Co. 
V. Titus, 226 Fed. 557, 141 C. C. A. 313; Thompson v. Maxwell Und 
Grant & R. Co., 168 U. S. 451, 18 Sup. Ct. 121, 42 L. Ed. 539. 

Our décision when the case w^as hère before became the law of the 
case, and, there being no additional f acts adduced at the last trial, this 
court déclines to disturb its former judgment. 

The only other question presented in the brief relates to the admis- 
sibility of the évidence that plaintiff below had married since the for- 
mer trial. Under the circumstances, this question is not now material. 

For the reasons stated in the opinion filed at the former hearing 
(Virginian Ry. Co. v. Linkous, 235 Fed. 49, 148 C. C. A. 543), the 
judgment of the lower court is affirmed. 

WOODS, Circuit Judge. While I adhère to the views expressed 
in the dissenting opinion when this case was hère before, I concur 
in the view that the judgment rendered by the District Court on the 
second hearing must be affirmed on the authority of the judgment 
rendered by this court. 
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THE PRINCE SS VICTORIA. • 

(Circuit Court of Appeals, Nlnth Circuit. May 14, 1917.) 

No. 2850. 

ADMIEAI.TT <@=ï>54— AGEEEMKNT BT STIPULATION — OONCI-USIVENES8. 

Where an Insurer, which. was a damage clalmant in a proceeding for 
limitation of liabillty for collision, entered into a stipulation ttsing the 
amount of Its clalm, in which the question of its right to interest from the 
time It pald the Insured was reserved, It cannot afterward claim Interest 
from the time of the collision. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. §| 443-447.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
er, Judge. 

Proceeding in admiralty by the Canadian Pacific Railway Company, 
as owner of the steamship Princess Victoria, for limitation of liability. 
From a portion of decree the Fireman's Fund Insurance Company, 
damage claimant, appeals. Afïirmed. 

McCutchen, Olney & Willard and Ira A. Campbell, ail of San Fran- 
cisco, Cal., and Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., 
for appellant. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt and Lawrence Bogie, 
ail of Seattle, Wash., for appellee Canadian Pac. R. Co. 

B. S. Grosscup and W. C. Morrow, both of Tacoma, Wash., for ap- 
pellees Alaska Pac. S. S. Co. and Pacific Alaska Nav. Co. 

R. S. Jones and C. F. Riddell, both of Seattle, Wash., for appellee 
Pacific Alaska Nav. Co. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appeal în this case is from that portion 
of the decree of the court below disallowing interest upon the princi- 
pal amount awarded the claimant there (appellant hère) prior to a cer- 
tain fixed date. 

The record shows that on August 26, 1914, a collision occurred in 
the waters of Puget Sound between the steamship Princess Victoria, 
owned by the Canadian Pacific Railway Company, and the steamship 
Admirai Sampson, owned by the Alaska Pacific Steamship Company, 
and of which the Pacific Alaska Navigation Company was charterer ; 
such collision resulting in the loss of the Admirai Sampson and her en- 
tire cargo. The owners of the latter ship thereupon libeled the Prin- 
cess Victoria, claiming damages in the sum of $670,000, and the owner 
of the Princess Victoria, being one of the appellees hère, thereupon 
filed a pétition in the court below for a limitation of its liability. The 
appellant, Fireman's Fund Insurance Company, as insurer of cargo 
aboard the Admirai Sampson at the time of her sinking, filed its daim 
in the limitation proceeding for the sum of $31,407. 

Thereafter, and on the 26th day of August, 1915, a stipulation was 
entered into on behalf of the oMmer of the Princess Victoria, and on 

Ê=»î'or other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & ladexea 
•Rehearlng denied October 8, 1917. 



THE PEIN0E8S VICTORIA 910 

behalf of both the owner and charterer of the Admirai Sampson, and 
on behalf of the owners of the lost cargo, including the appellant, by 
which it was agreed that, in so far as concerned the claims of the ap- 
pellant and other insurers of the cargo, the collision occurred by reason 
of the mutual fault of the two vessels, and, further, that the said cargo 
claimants should be paid in full before any portion of the claims of any 
of the other parties interested were paid, and that unless the amount of 
the cargo claims were agreed upon such amount should be established 
by compétent proof . 

On the 5th day of November following an interlocutory decree was 
entered limiting the liability of the owner of the Princess Victoria 
to $286,225.10. Thereafter, and on June 12, 1916, a further stip- 
ulation was entered into, between the same parties making the first 
stipulation, by which the amounts of the respective claims of the cargo 
claimants were fixed, that of the appellant Fireman's Fund Insurance 
Company being fixed at $31,392.04; the latter stipulation further re- 
citing the agreed f act that the appellant and the otiier cargo claimants 
"contend that they are entitled to recover, in addition to the principal 
amount of their respective claims as aforesaid, interest thereon at the 
rate of 6 per cent, f rom the several dates of payment of the items con- 
stituting such respective claims, and fourth parties (the cargo owners) 
further contend that they are also entitled to recover their taxable 
costs," which contention the other parties to the stipulation denied. 
The court below gave the appellant judgment for the amount of its 
claim as fixed by the stipulation, with interest on the amount of the 
daim so fixed from the date of the stipulation — June 12, 1916. 

The sole ground of the présent appeal is that the court should also 
hâve allowed the appellant interest on its claim from the date of the col- 
lision of the ships. One sufficient answer to the position is, in our 
opinion, that the appellant made no such contention in the court below, 
but, on the oontrary, as is expressly recited as an agreed fact in the 
stipulation of June 12, 1916, ail of the cargo claimants, including the 
appellant, there only claimed to be entitled to recover, in addition to the 
principal amount of their respective claims, "interest thereon at the 
rate of 6 per cent, from the several dates of payment of the items con- 
stituting such respective claims." When the appellant paid its insured 
the amount for which it was liable and thus became subrogated to the 
rights of the insured, is nowhere made to appear in the record; but 
surely it could not hâve been prior to the time when its insured's loss 
was ascertained and fixed, which was June 12, 1916. 

Without considering other objections to the now asserted right of the 
appellant to interest extending back to the date of the collision of the 
ships, it is enough to say that it not only made no such contention in the 
court below, but there afifirmatively stipulated to the contrary. Bene- 
dict on Admiralty (4th Ed.) § 566. 

The portion of the decree appealed from is affirmed. 
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GUARANTT TRUST CO. OF NEW YORK v. INTERNATIONAIj STEAM 

PUMP CO. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 221. 

Appeal and IIbbob ®=>1096(3) — Subséquent Appeai.s — Matters That Mioht 
havb bken llttqated on fobmek appeal. 

In a suit to foreclose a mortgage, the decree provlded that no dlsburse- 
ments should be Imposed upon a recelver, but that, If an appeal was 
taken, then, In the event of affirmance, costs of the trial would be taxed 
against hlm. An appeal was taken, but error was not asslgned on this 
part of the decree, and the decree was affirined. Subsequently the Dis- 
trict Court taxed disbursements against the recelver. Held, that whether 
thls was error or an abuse of discrétion could not be determined on appeal 
from such order, as the error, if any, was In the decree of foreclosure, 
and the objections thereto should hâve been urged on the former appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. | 4355.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Guaranty Trust Company of New York, as trustée, 
against the International Steam Pump Company, in which William I. 
Lewis, as recelver of the International Steam Pump Company, inter- 
vened. From an order fixing and allowing the complainant's disburse- 
ments, the intervener appeals. Appeal dismissed. 

See, also, 237 Fed. 286. 

Plalntlff brought suit to foreclose a mortgage made by the International 
Steam Pump Company. Cotemporaneously a creditor's suit to conserve and 
dlstribute assets was instltuted against said corporation défendant. The cas- 
es were Consolidated. A recelver was appointed for the Pump Company in 
New Jersey (the state of Its incorporation). Such recelver Intervened in the 
Consolidated ■ action and answered, settlng up as a défense certain matters 
sufflciently appearlng in the prevlous appeal herela 231 Fed. 594, 145 O. C. 
A. 480. The decree of foreclosure, fronï which appeal was consldered in the 
case just referred to, contalned the followlng: "Ordered, thaï no costs [by 
which is nieant disbursements! be Imposed upon the [intervener]. If, however, 
an appeal Is taken, then In the event of an alBrmance costs of this trial in 
thls court will be taxed against the said [intervener]." The Intervener did 
appeal, the decree was affirmed ut supra, the disposition of costs and disburse- 
ments declared in and by the decree appealed from was not asslgned for er- 
ror, nor then formally sought to be revlewed in any way, although adverted to 
In the brlefs of counsel. The cause having been afflrmed and renïanded, the 
District Court entered an order, flxing and allowing the disbursements. The 
amount and propriety (per se) of the items chargea against the intervener is 
not questioned. On this appeal the assignments of error challenge the authori- 
ty of the trial court to enter any such order at any time, assertlng Its action 
to be an abuse of discrétion. 

Harry Lane, of Jersey City, N. J. (W. Bourke Cockran, of New 
York City, of counsel), for appellant. 

Allen Wardwell and Stetson, Jennings & Russell, ail of New York 
City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We do 
not find it necessary, nor even possible, now to consider the alleged 
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lack of power in the trial court to award costs and dîsbursements or 
either, contingent upon the fate of an appeal on the merits. The case 
being in equity and costs within discrétion, that discrétion was exer- 
cised in a manner plainly expressed in the decree of foreclosure from 
which this intervener appealed. If discrétion was abused, if the action 
of the court was erroneous for any reason, it was just as wrong and 
as plainly wrong the moment foreclosure decree was entered as it is 
now. The only différence between the présent situation and that exist- 
ing when the case was hère bef ore is that we are now informed of the 
amounts awarded as costs, instead of knowing merely that some 
amounts would be awarded. The principle has not changed; the dé- 
tails (i. e., the exact figures) are not and never hâve been complained of . 

Under such circumstances we hold it plain, upon mère statement, 
that the act of the lower court now alleged as error had been committed 
and was expressed in a formai decree from which an appeal was taken 
and lost, by the présent appellant, more than a year ago. It was pos- 
sible for and incumbent upon the intervener to urge his objections, if 
any, on the previous appeal ; for every question which might hâve been 
then raised in opposition to the décision then appealed from must now 
be held res adjudicata between the parties. Burns v. Cooper, 153 
Fed. at 151, 82 C. C. A. 300, per Van Devanter, J. The principle of the 
rule as to conclusiveness of appellate décisions upon ail matters which 
might hâve been litigated upon a given appeal is the same as that of ten 
announced in this court as to the conclusiveness of judgments of other 
compétent tribunals. Landon v. Bulkley, 95 Fed. 344, 37 C. C. A. 96 : 
Straus V. American, etc., Ass'n, 201 Fed. 306, 119 C. C. A. 544; Old 
Dominion, etc., Co. v. Lewisohn, 202 Fed. 178, 120 C. C. A. 392. 

The question hère sought to be raised having (as between thèse par- 
ties) passed in rem judicatam, the appeal is dismissed, with costs. 



THE VOLUKTEER. 

THE EUREKA. 

(Circuit Court of Appeals, Second Circuit Aprll 26, 1917.) 

Nos. 192, 193. 

CoLi,i8ioN <®=595(2)— Meexi.ng ïows—Fault. 

A collision between tlie tows of two meeting tugs in East Eiver held 
due solely to tlie fault of the upbound tug in attempting to pass ttirougli 
the narrow space between two de.scending tugs, instead ci passlug on 
the port side of both. 

[Eu. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Staples Transportation Com- 
pany, owner of the steam tug Eurêka, against the steam tug Volunteer, 
the Phœnix Sand & Gravel Company, claimant, and cross-libel against 
the Eurêka. Decree against the Volunteer, and her claimant appeals. 
Affirmed. 
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The following is the opinion of Hough, District Judge, on the hear- 
ing in the court below : 

On the aftemoon of May 14th, in fair weather and wlth slack tlde, the 
océan tug Eurêka came down the East Hiver with four Ught barges, "bunch- 
ed," three in a tler, and one tailed on behlnd, upon a hawser of about 50 
fathoms. When approaching Brooklyn Bridge a car float was seen coming 
out from alongslde Pler 26, Manhattan, In charge of D., L. & W. tug Newark, 
and also bound downstream. The Eurêka blew two whistles, Intendlng to 
overtake and pass the Newark and her float on the latter's port slde. Thls 
plan was agreed to. 

Outside the Newark and also going downstream was the tug Stone, and the 
Eurêka intended to pass between the Stone and the Newark. The latter tug 
was gathering way, and was not as matter of fact overtaken. The Stone has 
furnished no wltnesses in this case. I hâve no doubt her crew has been sought 
out and questioned, and from thelr absence I Infer that the Stone was still a 
little downstream of the scène of the collision productive of litigation. 

With matters in the condition above stated, the Volunteer, a tug with two 
loaded scows In tow tandem on a hawser of about 15 fathoms, was at least 
1,000 feet and probably much more downstream of the Newark, and bound up. 
There was an exchange of whistle signais between Newark and Volunteer, and 
then between the latter tug and Eurêka. Thus it was agreed ail round that 
Newark and Eurêka were to go downstream side by slde (the Newark nearest 
Manhattan) and the Volunteer to pass to port of both. This maneuver was 
attempted, and during the endeavor Bureka's tow colllded with Volunteer's. 
The conséquences were serious to both, and each accuses the other of faults. 

The contest between the vessels is as to which crowded the other, and in 
my judgment that question is solved by asking another, vlz.: How wide was 
the passage or channel way between the courses of the Newark and Stone, 
when and after the Eurêka and Volunteer agreed to pass port to port? This 
question is crucial, because there Is no doubt at ail that the Eurêka and her 
tow were passing as near to the Newark and her car float as prudence per- 
inltted; L e. 75 feet or less. 

If it be true, as sworn to by those on Eurêka, that the Stone was no more 
than 80 or 100 feet to port, then the Volunteer attempted to pass through so 
narrow an opening at her own risk, unless it was necéssary so to do. Such 
was not the case according to Eureka's claim, for the substance of her com- 
plaint is that the Volunteer should hâve passed to port of the Stone. 

If the évidence of the Volunteer's master be consldered, the facts are stated 
quite differently, but not to the benefit of his tug. That captain was asked: 
"Q. What distance did you say there was between the Stone and the Eurêka? 
A. About 500 feet, I should judge." Why the Volunteer could not keep out 
of Eureka's way in such a channel, when the Newark was close ofl: the latter's 
starboard, is sought to be explained by a rank sheer of Eureka's tow. That no 
such sheer oecurred is the plain weight of évidence. 

So far as I can judge, the testimony from the Newark is wholly unpreju- 
diced and dlsinterested. It is also strongly confirmatory of the proxlmity of 
Eurêka, and the narrow- waters between that tug and the Stone. It is not 
wholly consonant wlth the Eureka's assertion that ail the vessels uamed were 
on the Manhattan side of the river. This last point I do not think controlllng. 
Whether the Stone was nearer New York or Brooklyn Is a matter wholly 
subordinate to the inquiry whether it was necéssary for Volunteer to try 
going between Stone and Eurêka. It was not; she should hâve passed the 
Stone also port to port. Thls statement ia made because on the whole I be- 
lieve the Eureka's story. 

It is also held that there was no rank sheer on the part of either tow, al- 
though both tows probably drlfted a little, as before collision both tugs stopped 
their engines, and took ail tension ofC the hawsers. The fault was in 
brlnging about a situation that required stopping, and that fault was the 
Volunteer's. 

Decrees, with costs, may be entered as above indicated. 
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T. C. Jones, of New York City, for the Eurêka. 
J. A. Martin, of New York City, for fhe Volunteer. 

Before COXE, WARD, and ROGERS, Circuit Judges. 
PER CURIAM. Decree affirmed, with interest and costs. 



THOMAS A. EDISON, Inc., v. KIDD. 

(Circuit Cîourt of Appeals, Second Circuit. May 8, 1917.) 

No. 263. 

1. Mastbe and Servant <S=980(6) — Waqes — Pbesumptions. 

ïliat a singer employed by a plionograpti company to give entertaln- 
ments in connection with. its plionograpli was to be paid only for sucli 
weeks as slie was booked with its dealers is improbable, and the presump- 
tions are overwhelmingly against the contract of employaient having been 
made on such terms. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 115.] 

2. Appeai, and Erkoe ©=999(1) — Conclusiveness of Verdict. 

When a question of fact as to whether or not a contract of employment 
was made was properly sent to the Jury, their verdict should not be dls- 
turbed by the appellate court. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 3912- 
3915, 3917-3921.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Mary Carson Kidd against Thomas A. Edison, Incorpo- 
rated. Judgment for plaintiiï (239 Fed. 405), and défendant brings 
error. Affirmed. 

This is a writ of error by the défendant below to review a judgment 
entered upon the verdict of a jury in favor of the plaintiiï for $6,- 
885.45. The parties will be referred to hereafter as they appeared 
in the District Court, viz., as plaintiiï and défendant. 

White & Case, of New York City (James J. Porter and Joseph M. 
Hartfield, both of New York City, of counsel), for plaintiiï. 

Everett, Clarke & Benedict, of New York City (Herman S. Hertwig 
and George M. Clarke, both of New York City, of counsel), for de- 
fendant. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. It appears from the testimony that the de- 
fendant in order to sell its machines and records conceived the idea of 
engaging some of the most popular singers to give entertainments in 
connection with the Edison phonograph. The artist would first sing 
and immediately thereafter the same song would be reproduced by the 
phonograph, giving the audience an opportunity to compare the voice 
of the phonograph with the voice of the singer. The plaintiiï was 
employed by Verdi E. B. Fuller acting for the Edjson Company. He 

^=3For otber cases see same topic & KEY-NUMBER in ail Kejr-Numbered DigesU & Indexes 



924 242 FEDERAL REPORTEB 

had acted in the same capacity before and, prior to the engagement 
of the plaintiff, he was known as gênerai superviser of the musical 
division of the Edison Company. 

[ 1 ] The principal question, as pointed out by Judge Learned Hand, 
relates to the contract of employment and is one of fact. It is admit- 
ted that a contract was made but the dispute is as to the terms thereof . 
The plaintiff insists that the contract was that the Edison Company 
should employ her at the rate of $300 per weelc from October 15th to 
April Ist and that this amount was to be paid, whether the Edison 
Company booked her or not. The défendant insists that it agreed to 
pay her only for those weeks during which she was booked with the 
dealers. The jury found a verdict for the plaintiff in the full amount 
demanded, viz., $6,885.45. We think the verdict was fully justified by 
the proof. It seems highly improbable that a popular singer like the 
plaintiff would make an agreement which bound her to the défendant 
for nearly six months with the understanding that she receive nothing 
for this period unless the Edison agent succeeded in booking her. It 
is not surprising that the jury thought it most improbable that such a 
unilatéral contract was made. If the defendant's theory of the agree- 
ment be sustained the plaintiff was bound hand and foot; she could 
work for no one but the Edison Company during the term of her con- 
tract. Unless that company chose to give her employment she was, 
so far as appears from this record, without the means of livelihood. 
Such a contract might be made, it is true, but the presumptions, con- 
ceding the sanity of the singer, are overwhelmingly against it. 

[2] We think the testimony shows that Puller was the defend- 
ant's agent with authority to make the contract which the plaintiff 
asserts was made. Whether or not it was made is a question of fact 
which was properly sent to the jury and their verdict should not be dis- 
turbed by this court. 

The judgment is affirmed with costs. 



TJTAH POWER & LIGHT CO. v. UNITED STATES. 

UNITED STATES y. UTAH POWER & LIGHT CO. 

(Circuit Court of Appeals, Eighth Circuit. June 4, 1917.) 

Nos. 4506, 4507. 

Appeai^ and Ebbob ®==>1221 — Modification op Opinion. 

Wliere, in a suit by the government to recover pubHc lands unlaw- 
fully ïippropriated by a power and light company without compliance with 
the régulations of the Secretary of the Interior, the Circuit Court of Ap- 
peals decided that the damages sustained by the govemment were 
measured by the charges iniposed by such régulations, and In a stmilar 
case the Suprême Court subsequently held that the scale of charges Im- 
posed by suph régulations was not blnding, and that the govemment was 
entitled to the reasonable value of the occupancy and use, the Circuit 
Court of Appeals will modify Its opinion to conform to that of the Su- 
prême Court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. | 4722,] 
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Appeal from the District Court of the United States for the District 
of Utah ; J. A. Marshall, Judge. 

On application by each party for rehearing or modification of opin- 
ion. Applications granted. 

For former opinion, see 230 Fed. 328, 144 C. C. A. 470. 

William W. Ray, U. S. Atty., of Sait Lake City, Utah, and J. F. 
Lawson, of Ogden, Utah, for the United States. 

Graham Sumner, of New York City, and John F. MacLane, of Sait 
Lake City, Utah, for Utah Power & Light Co. 

Before CARLAND, Circuit Jud?e. and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

PER CURIAM. Novembe.r 24, 1915, we filed our opinion in the 
above-entitled causes (230 Fed. 342, 144 C. C. A. 484), wherein, upon 
the cross-appeal of the United States, we said : 

"It remains to conslder the contention of the government upon its cross- 
appeal, vlz. that the courts should hâve decreed an accounting and damages 
as prayed. We are unable to perceive why that contention is not sound, and 
this notwithstandlng the lands hâve not been Injured and would not, perhaps, 
hâve been otherwise leased or used by the government durlng the same period. 
United States v. Bernard (C. C. A.) 208 Fed. 728-731, 121 C. 0. A. 190; St. 
Ix)uis V. Western Union Telegraph Co., 149 U. S. 465, 13 Sup. Ct. 990, 37 L. 
Kd. 810. It would seem further that the charge imposed by the régulations 
should fairly and reasonably measure the value of sueh use. Congress clearly 
has the power to prescribe the ternis upon which it will permit the lands of 
the United States to be used or otherwise disposed of; and the authority 
to make such rules conferred upon executive offlcers is not a délégation of 
législative power." 

The cause was remanded to the District Court for an accounting 
for the reasonable value of use and occupation, and for such other pro- 
ceedings as might be necessary in accordance with the views therein 
expressed. Since then, at the October term, 1916, the Suprême Court, 
in Utah Power & Light Company, Appellant, v. United States, Appel- 
lee, 243 U. S. 389, 37 Sup. Ct. 387, 61 L. Ed. 791, No. 2p2, and other 
cases Consolidated for argument, Nos. 203 to 207, inclusive, involving 
the same question, has announced the rule with respect to the measure 
of compensation in the following language : 

"As the défendants hâve been occupying and using reserved lands of the 
United States wlthout its permission and contrary to its laws, we think it 
Is entitled to bave appropriate compensation therefor included in the decree. 
The compensation should be measured by the reasonable value of the oc- 
cupancy and use, con.sidering its extent and duration, and not by the seale 
of charges named in the régulations, as prayed in the bill. However mucli 
this scale of charges may bind one whose occupancy and use are under a li- 
cense or permit granted under the statute, it cannot be taken as controllins; 
what may be recovered from an occupant and user who has not accepted or 
assented to the régulations in any way." 

Both parties hereto hâve united in an application for such modifica- 
tion of our opinion as may be necessary to make it conform to that of 
the Suprême Court as hereinabove set forth. In our opinion, this ap- 
plication is meritorious and should be sustainèd, and the directions to 
be included in the mandate should be shaped accordingly. 

It is so ordered. 
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DICKINSON et al. v. HARRIS. 

(Circuit Court of Appeals, Sixth Circuit June 30, 1917.) 

No. 2974. 

1. ApPEAi AND Ebbob ig=»866(3) — Review — Questions PBESENTBa) for Re- 

VIEW. 

Where each slde mored for dlrected verdict, and the Judge, treatlng the 
case as submltted to him on the facts and law, entered a gênerai 5udg- 
ment for plaintlfl, défendant, on wrlt of error, can only attack the judg- 
ment as belng unsupported by any substantial évidence; there betng no 
findings. 

[Ed. Note. — For other cases, seq Appeal and Brror, Cent. Dlg. §§ 3474, 
3475.] 

2. Masteb and Sebvant <S=>3Q2(1) — Injubies bt Sebvant — Scope of Seev- 

ant's Authobitt. 

In an action agalnst a rallroad company for Injuries Inflicted on plaln- 
tiff, when defendant's station agent caught hlm and forced hlm to load 
barrels Into a car, the fact that the agent, when the barrels were on 
the previous day tendered for dellvery, demanded that plalntlfC load them 
into the car, and on plaintlff's refusai decllned to issue a bill of ladlng, 
though the loading was no part of plaintlff's dutles, warrants a flnding 
that the agent. In forcing plalntiff to load the barrels, was acting withln 
the scope of hls authority. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1217, 1225.] 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Archie C. Harris against Jacob M. Dickinson and others, 
receivers of the Chicago, Rock Island & Pacific Railway Company. 
There was judgment for plaintiff, and défendants bring error. Af- 
firmed. 

Wright, Miles, Waring & Walker, of Memphis, Tenn., for plaintiflfs 
in error. 

Anderson & Crabtree, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Harris, the plaintiff below, was a por- 
ter employed by a shipper of freight at Êdmonson, a station on the 
Rock Island line, in Arkansas. As such porter, he delivered at the 
railroad freight house three empty oil barrels for shipment. The sta- 
tion agent directed him to load the barrels into a freight car, and declin- 
ed to issue a bill of lading until this was done ; but Harris ref used, and 
left the barrels on the platform. Under the rùles and tariffs in force, 
plaintiff had performed the full duty of the shipper, it was the duty of 
the station agent to load the barrels into the car, and his demand that 
plaintiff do so was whoUy unjustified. The next day, as plaintiff was 
passing by the station on other business, the station agent, by intimida- 
tion and force, took hinr from the street to the freight house and com- 
pelled him to put thèse barrels on the car. For the resulting physical 

«=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe* 
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injury, plaintifï brought this action against the operating receivers of 
the railroad. On the ground of diverse citizenship, they removed it 
to the court below. At the conclusion of a jury trial, each side asked 
for a directed verdict. The judge thereupon treated the case as sub- 
mitted to him upon the facts and the law (Beuttell v. Magone, 157 U. 
S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654; see Bank v. Maines [C. C. 
A. 6] 183 Fed. 37, 41, 105 C. C. A. 329), and entered judgment in 
favor of plaintifï. No spécial or gênerai findings of fact or law were 
requested or made. 

[1, 2] The only question presented to us is vi^hether thé act of the 
freight agent was so far within the scope of his emplojmient as to 
make the railroad liable therefor. The question is in specially narrow 
compass. The judgment being gênerai, and there being no findings, 
the utmost right of the défendant to be heard in this court is to urge 
the proposition that there is no substantial évidence tending to support 
the conclusion that the agent's act was within the scope of his employ- 
ment. Upon this issue, we consider the case ruled by our former dé- 
cision in Shadoan v. Cincinnati, etc., Ry., 220 Fed. 68, 72, 135 C. C. 
A. 636. See also Goodwin v. Cincinnati Co. (C. C. A. 6) 175 Fed. 61, 
99 C. C. A. 661. If the agent had used this force upon Harris at the 
time of the first bringing in of the barrels, and for the purpose of com- 
pelling complète delivery in the manner that the freight agent was de- 
claring to be the only right manner, it would hardly be thought that 
the agent was wholly outside the scope of his duty, however wrong he 
might be in interpreting that duty; and the delay which intervened 
hère, does not serve to make the agent's later acts wholly independent 
of the original delivery. There is ample room to conclude that he did 
not regard the transaction as finished, and so was merely causing it to 
be completed according to his conception of his duty to the railroad. 
The refusai to issue the bill of lading until the manner of delivery 
suited the agent of itself tends to show the dependence of the later 
event upon the former. 

The judgment must be affirmed. 



ECLIPSE LIGHTERAGB & TRANSPORTATION CO. v. CORNELL STBAM- 
BOAT CO. 

(Circuit Court of Appeals, Second Circuit. April 10, 1917.) 

No. 181. 

Collision ®=>72(1) — Sinkinq or Moored Babge— Fault. 

Respondent's tug moored a barge In a canal somte tlme after 1 o'clock 
at night in such manner as to strlke another barge lylng alongslde, awak- 
enlng the watcliman and causing a leak, from whlcli she sank in the 
morning. The watchman made an examinatlon, but found no leak. Held 
that, from the Injury caused by the blow, there must hâve been a leak at 
the time of such estent that he should hâve found it with proper care, 
and that the trial court properly held respondent liable only for thei dani. 

®=9FoT otber cases eee same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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âge caused by the blow, and not by the slnklng, whlch the watchman 
might bave prevented. 

[Ed. Note.— For other cases, see Ctolllsion, Cent. Dlg. § 102.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for colHsion by the EcHpse Lighterage & Trans- 
portation Company, owner of the barge Amherst, against the Comell 
Steamboat Company, owner of the tug Williams. Decree for libelant 
for part damages, and it appeals. Affirmed. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appeilant. 

Kirlin, Woolsey & Hickox, of New York City (J. Parker Kirlin and 
Robert S. Erskine, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. On the night of April 14, 1912, a tier of 
barges had been moored on the north side of the Gowanus Canal and 
another tier had been moored beyond them at their stems. The outer- 
most barge of the second tier was the Amherst, which was injured. 
She arrived at about 6 o'clock in the evening in tow of a tug which put 
her in place. There was only one man aboard the barge ; he was in f ull 
charge. He retired about 1 o'clock a. m. Respondent's tug Williams 
came into the canal with a tow of two barges, one of which was loaded 
with stone and had a f reeboard of about 15 inches. The District Judge 
found that she was moored alongside the Amherst. The question is 
whether the faulty seamanship of the tug in mooring her alongside the 
Amherst caused the leak which produced the in jury. There is no doubt 
that there was a collision between the stone barge and the Amherst 
sufficiently severe to wake up the latter's watchman, who came on deck 
and then went into the hold of the Amherst and, as he testifies, exam- 
ined her throughout. Seeing nothing amiss, he came to the conclusion 
that there had been no serious damage and retired to his bunk. He was 
awakened the next morning by a shout that his barge was sinking and 
got on deck just in time to avoid being carried down with her. 

There can be little doubt that this injury was caused by the collision, 
the rake log of the Amherst having reccived a transverse blow. The 
évidence justifies such a finding as the injury could not bave been oc- 
casioned by the mère turning over of the barge. No plausible reason 
other than the transverse blow is suggested for the sinking. The tes- 
timony justifies the inference that the blow caused the leak which re- 
sulted in the capsizing of the barge. This being so, we are not justified 
in setting aside the finding of the trial judge upon a pure question of 
fact. Assuming the injury to be the resuit of the btow on the rake log 
it is clear that the libelant was required to exercise ordinary care and 
prudence to prevent the sinking of the Amherst after the blow. Nel- 
son, who represefited the libelant on the Amherst, testified as to the 
force of the blow. He thought that the blow was sufficient to cause 
serious damage, but an examination b)' him directly after the blow was 
received failed to discover a leak although a large amount of water 
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must hâve entered the barge during the time that he was making the 
examination. 

If the leak had been discovered, and it seems to us that it might hâve 
been, the damages would hâve been reduced to the comparatively small 
sum of $200 ; that it was not discovered must be attributed to the négli- 
gence of the libelant's représentative on the barge. If he had made a 
diligent search he might bave discovered the leak and by setting the 
pump at work he would in ail probability hâve prevented the disaster. 
Instead of doing this he made a casual examination and retired to his 
bunk. The trial judge limited the recovery to the injuries received b}- 
the blow and did not allow damages for the sinking of the barge for the 
reason that thèse damages might bave been avoided if ordinary dili- 
gence had been exercised in discovering the extent of the damage oc- 
casioned by the collision. We think he was right in so holding. 

The decree is afRrmed with costs of this court to the appellee. 



GOLDEN RULE, Inc., v. B. V. D. CO. 

(Circuit Court of Appeals, Blghth Circuit. May 4, 1917.) 

No. 4661. 

CoPTBiGHTS ®=952 — Use — Eight to. 

Plalntlfif, the manufacturer of underwear, copyrlghted the prlnt of a 
figure of a young man clad in a suit of underwear. Défendant pur- 
chased underwear from plalntlfC, and without the plaintlfC's permission 
used such prlnt in advertlsing the underwear, oinitting the notice oï 
copyright. Held, that there was an infringenient of copyright, which was 
deslgned for and used in detached advertislng, défendant having no right, 
on the theory that the copyright constituted a trade-mark, to use the 
saine in advertislng plaintiff's goods, for such prlnt was not a trade-mark 
worked into the goods. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. S 50.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Wilbur F. Booth, Judge. 

Suit by the B. V. D. Company agalnst the Golden Rule, Incorporated. 
From a decree for plaintiff, défendant appeals. Affirmed. 

C. D. O'Brien, of St. Paul, Minn., for appellant. 
Amasa C. Paul, of Minneapolis Minn. (Hans v. Briesen, of New 
York City, on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District 
Judge. 

HOOK, Circuit Judge. This is a suit by the B. V. D. Company 
against the Golden Rule, Incorporated, for inf ringement of a copyright- 
ed print of the figure of a young man clad in a suit of underwear. The 
plaintiiï is a manufacturer in New York of a particular class of under- 
wear, which it sells to the jobbing trade. The print was copyrightea 
by registration in the Patent Office (Act June 18, 1874, c. 301, § 3, 18 

(3=3For other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgeats & Indexes 
242 F.— 59 
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Stat. 78) and not with the Librarian of Congress or Commissioner of 
Copyrights, as required in the case of "pictorial illustrations or works 
connected with the fine arts." The plaintiff used it in advertising its 
manufactured goods. The défendant opérâtes a retail department store 
in St. Paul, Minn. Having bought a quantity of the "B. V. D." under- 
wear made by plaintiff, it reproduced plaintifï's print without its per- 
mission in advertising the goods for sale in the daily newspapers, and 
in doing so omitted the copyright notice from the reproduction. The 
case was submitted on the pleadings without proof. The trial court 
held that the validity of the copyright was not put in issue, but that if 
it were, and were to be decided upon the face of the pleadings and an 
inspection of the print, the copyright should be upheld. A decree was 
accordingly rendered for the plaintiff, and the défendant appealed. 

We think the court was right in holding that the validity of the copy- 
right was not in issue ; and, as the plaintiff still continues before us its 
insistence upon that condition of the case, we will so confine our 
considération of it. In other words, we will take the plaintiff's print 
as an admitted valid copyright. The défendant argues that the rules 
of trade-mark, as expressed in Coca Cola Co. v. Bennett (D. C.) 225 
Fed. 429, are applicable, and that, as it restricted its use of the print to 
advertising the goods manufactured by plaintiff, the latter had no cause 
for complaint — was in fact benefited, not damaged. But, as above 
indicated, the print was registered in the Patent Office as a copyright, 
not as a trade-mark. So far as the pleadings show, it was designed 
for and used in detached advertising. We need not consider what the 
rights of the parties might hâve been, had the plaintiff used the print as 
a trade-mark by attaching or weaving reproductions of it into the gar- 
ments it manufactured, put upon the market, and sold. That is not 
involved in the case, and we put it aside. The plaintiff had the right 
to advertise its goods in its own way, and in the use of its copyrighted 
print for that purpose it had the exclusive right. The défendant was 
at liberty to advertise the underwear it bought and owned by other 
prints and illustrations, but not to copy or reproduce a copyright of the 
plaintiff. 

The decree is affirmed. 



THE BLACK DIAMOND. 

THE CHAKLES McNEILLl 

(Circuit Court of Appeals, Second Circuit. Aprll 26, 1917.) 

No. 244. 

Collision <S=95(2) — Meeting Tugs — Change or Course. 

A collision In East Kiver between a schooner In tow of a tug passlng 
down and a carfloat on the slde of a meeting tug held, on confiicting 
évidence, due solely to the fault of the down-bound tug In changlng 
course to starboard after a signal agreement to pass starboard to star- 
board. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202.] 

iS=:»For otber cases see same toplc & KEY-NUMBËR in ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court o£ the United States for the East- 
em District of New Yorii. 

Suit in admiralty for collision by Freeman Flatfield against the 
steam tug Black Diamond, the L,ehigh Valley Transportation Compa- 
ny, claimant, with the steam tug Charles McNeill, Charles McNeill, 
claimant, impleaded. Decree for libelant against the McNeill, and her 
claimant appeals. Affirmed. 

The foUowing is the opinion of Van Vechten Veeder, District Judge, 
in the court below : 

Thls case arises out of a collision, on Aprll 30, 1915, about noon, at a point 
600 or 700 feet off the Whltehall Ferry slips, between tlie schooner Gypsum 
Queen, in tow of the tug Charles McNeill, proceedlng down the Bast River, 
and a carfloat in tow on the starboard slde of the tug Black Diamond, which 
had another carfloat on its port slde, and was bound up the East Biver. The 
owner of the schooner libeled the Black Diamond, which brought in the 
Charles McNeill by pétition. 

The captalns and crews of the two tugs dlŒer as to whether they were in a 
position to pass starboard to starboard or port to port, as well as to what 
signais were given. The acceptance of elther tug's clalm involves the other 
in gross fault. The crews of the tugs differ radically. Each party is more or 
less supported by an imposlng array of apparently disinterested witnesses, 
but the witnesses for nelther side, agrée upon détails. It is obviously a case 
which calls for discrimination in judging the intelligence and veraclty ol 
witnesses. In both respects the witnesses for the Black Diamond were, as a 
whole, distinctly superior to the witnesses for the Charles McNeill. Moreover, 
several of the disinterested witnesses on behalf of the claimant vlewed the 
collision from positions which gave them superior opportunities for observa- 
tion. I was particularly impressed with the testimony of clalinant's witnesses 
Matthew Murphy and George M. Bunce. 

Of course, the actual relative positions and courses of the two tugs are prac- 
tically décisive of the controversy as to whether they agreed to pass starboard 
to starboard or port to port I flnd as facts established by a distinct prépon- 
dérance of the crédible testimony that, when the Black Diamond straightened 
up on her course, the two tugs and tows were in a position to pass starboard 
to starboard; that they exchanged two whistle signais for such passage; 
and that thereafter the Charles McNeill changed her course to starboard and 
attempted to cross the bow of the Black Diamond, thereby causing the colli- 
sion. Evidently other signais were given after the two whlstles passing agree- 
ment and before the collision, but the testimony concerning them is so con- 
flictlng that it is diflicult to arrive at a satisfactory conclusion. The disinter- 
ested testimony tends to show that they were a mixture of signais in the 
nature of alarms when collision was imminent However, it Is clear that 
the change of course by the Charles McNeill was the proximate cause of col- 
lision, and was a fault which fixes her llabillty. Thls conclusion neces- 
sarily discrédits the testimony of the captain of the Charles McNeill, which 
varied from bis statement to the local inspectors, and places reliance upon 
the testimony of the captain of the Black Diamond, especially in so far as it 
is corroborated by the testimony of disinterested witnesses who were In a 
position to know the facts. 

A decree in accordance herewith may be settled on notice. 

G. V. A. McCloskey, of New York City, for appellant. 
T. C. Jones, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
PER CURIAM. Decree affirmed, with interest and costs. 
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Appeal of COOK. 

(Circuit Court of Appeals, Thlrd Circuit July 2, 1917.) 

No. 2270. 

Alibns ^=968 — Review — Décisions Eevikwable. 

Appellate review Is not a matter of rlght, and must rest on a constltu- 
tlonal and législative provision ; hence a décision denylng an application 
for naturalizatlon cannot be revlewed by the Circuit Court of Appeals on 
wrlt of error or on appeal, there belng no provisions for sucb review. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145.] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Application of- James Cook for naturalization was ref used (239 Fed. 
782), and applicant appeals. Appeal dismissed. 

John M. Russell, of New York City, for appellant. 

J. ly. Bodine, Asst. U. S. Atty., of Trenton, N. J., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The District Court of New Jersey 
refused to naturalize the appellant for the reasons stated by Judge 
Haight in 239 Fed. 782, and this appeal challenges the correctness of 
that décision. We do not consider it, for in our opinion we hâve no 
appellate jurisdiction in this class of controversies. We so decided in 
U. S. V. Neugebauer, 221 Fed. 938, 137 C. C. A. 508, following U. S. v. 
Dolla (C. C. A. 5) 177 Fed. 101, 100 C. C. A. 521, 21 Ann. Cas. 665 ; 
and, although each of thèse cases was a writ of error, and was an at- 
tempt to review an order granting the alien's pétition, we think no dif- 
férence in principle is presented by the facts that the pétition hère was 
refused instead of granted, and that the case cornes before us by appeal 
instead of by writ of error. The gênerai rule of law is that appellate 
review is not a matter of right, and must rest on a constitutional or lég- 
islative provision (3 Corpus Juris, page 297) ; and we are aware of no 
provision that authorizes a disappointed alien to appeal from the re- 
fusai to grant his application. 

To avoid a possible misunderstanding, we may add that this décision 
has no bearing upon a suit by the United States under section 15 of the 
Act of June 29, 1906 (34 Stat. 601, c. 3592 [Comp. St. 1916, § 4374]), to 
cancel a certificate. 

The appeal is dismissed. 

igzsFor otber cases see same topic & KET-KX7MBER In ail Ker-Numbered Digests & Indexes 
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OOBRUGATED BAR CO. v. TRUSSRD CONCRETE STEEL CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 12, 1917.) 

No. 4734. 

Patents ®=9328 — Invention — Concrète and Métal Floob Construction. 

The Johnson patent, No. 633,285, for a concrète and métal floor and 
ceiling construction, eonsisting of a slab of concrète having transversely 
corrugated bars of métal embedded in the lovver portion thereof and loops 
of pliable wire suspended across such bars, with the ends projecting 
below the concrète to support the ceiling below the floor, is vold for lack 
of patentable novelty and invention, in view of the prlor art, wliich 
dlsclosed in earlier patents ail the essential éléments of the patented 
structure, requiring only niechanical skill for their combination. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Corrugated Bar Company against the Trussed 
Concrète Steel Company and others. Decree for défendants, and com- 
plainant appeals. Affirmed. 

James A. Carr, of St. Louis, Mo. (T. Percy Carr and Amasa M. Hol- 
combe, both of St. Louis, Mo., on the brief), for appellant. 

Fred L. Chappell, of Kalamazoo, Mich. (C. C. Linthicum, of Chicago, 
111., and Edward C. Eliot, of St. Louis, Mo., on the brief), for ap- 
pellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. The Corrugated Bar Company, a cor- 
poration, the plaintiff below, appeals from a decree by which its com- 
plaint for an inf ringement by the défendants, Trussed Concrète Steel 
Company, a corporation, and others, of letters" patent No. 633,285, is- 
sued to Albert L. Johnson, September 19, 1899, for an improvement 
in fireproof floor construction was dismissed. Johnson's improvement 
consisted principally: (1) In the use of transversely corrugated me- 
tallic bars embedded in the lower part of concrète slabs forming the 
flooring, or embedded in concrète ribs on the lower side and forming a 
part of such a flooring, for the purpose of increasing the tensile 
strength of the lower portion of the flooring, or of the ribs below it ; 
'and (2) in the use of a loop of pliable wire suspended astraddle such 
bars and embedded with them in the concrète ribs or the lower por- 
tion of the concrète flooring, with the ends of the wire projecting below 
the concrète for the purpose of hanging or supporting the ceiling below 
the floor. In this patent there are nine claims. The first six relate 
to combinations of the patentee's transversely corrugated bars with 
concrète flooring, with concrète flooring provided with ribs, with con- 
crète flooring strengthened by expanded métal embedded therein, and 
with such flooring resting upon concrète ribs and concrète haunches 
based on the flanges of supporting I-beams. But the use of the spécifie 
transversely corrugated bars of Johnson conditions the novelty and 

@=3For other cases see same toplc & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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patentability of each of them. Claim 1 illustrâtes them and reads in 
this way : 

"1. In a concrète and métal constractlon, a slab of concrète having bars of 
métal embedded In the lovver portion thereof, each of said bars being of sub- 
stantlally unlforro thickness throughout Its length and having corrugations 
arranged In planes substantlally perpendicular to the axis of the bar, sub- 
stantially as deacrlbed." 

Claims 7, 8, and 9 rest upon the use of the suspending loops of wire 
imbedded in the concrète floor straddling the rein forcing rods embed- 
ded in the concrète and extending below the flooring for the purpose of 
hanging the ceiling beneath it. Claim 7 illustrâtes them and reads in 
this way: 

"7. A flreproof flooring and ceiling construction conïprisdng a main flooring 
layer of concrète having strengthening ribs on its under slde, transversely cor- 
mgated bars of substantlally uniform thickness throughout their length em- 
bedded in said ribs, and ceiling hangers suspended frorai sald bars, substan- 
tlally as descrlbed." 

The maintenance of this suit is dépendent, first, upon the novelty 
and patentability of Johnson's transversely corrugated bar in the com- 
binations of the first six claims, for the bar made and used by the 
défendants in their concrète fîoors undoubtedly infringes, if the de- 
vices of thèse claims were patentable ; and, second, upon the patentabil- 
ity of the devices described in the three claims for the combinations 
of the suspended ceilings, and, if thèse claims were patentable, upon 
the infringement thereof. Were Johnson's claims for the combina- 
tions of his corrugated bars with concrète flooring, in the various ways 
he specified, novel and patentable? L^aying aside for the moment his 
corrugated bars, every other élément and device described in the first 
six claims of his patent was old and well" known before he made his 
alleged invention, and a careful review of the prior art has convinced 
that there was nothing required beyond the skill of the ordinary me- 
chanic to conceive and eonstruct any of the devices of thèse claims 
unless Johnson's corrugated bar was novel and made them patentable. 
Concrète flooring, ribbed concrète flooring, concrète haunches to pro- 
tect Steel and iron from fire and to sustain flooring, concrète flooring 
reinforced by rods or by expanded métal embedded therein to increase 
the tensile strength of the flooring, had been constructed, detailed de- 
scriptions of them had been published, patents for many forms of them 
had been issued before Johnson conceived or formed the devices of 
any of thèse first six claims. Indeed, in his spécification he writes: 

"The présent system of flreproof floor construction conslsts of haunches 
of concrète 1, restlng on the lower flanges of adjacent I-beams 2, Incorporated 
Into the building structure, a séries of concrète ribs S, extending from I-beam 
to I-beam, and a main floor sheet or layer 4 of concrète on said ribs and 
haunches and coTerlng ail the space between the I-beams, ail incorporated as 
one solld mass." 

It is, therefore, upon the novelty and patentability of his transversely 
corrugated bar that the plaintiff must rely to sustain the validity of the 
first six claims of his patent. There was no novelty in the use of bars 
or rods of métal, round, square, twisted, smooth, or rough, in con- 
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crête floors, or of concrète ribs to increase their tensile strength. It 
was not, therefore, the novelty of this use upon which Johnson relied 
for his patent, but upon the novelty and utility of the spécifie form of 
bis bar. His argument was : 

Smooth bars slip when embedded In the concrète, much of their ten^le 
strength is thereby lost, and the thlng desired is a bar which will not slip 
and will not spllt the concrète. My transversely corrugated bar is new; it 
Is less liable to slip and less liable to spllt the concrète than any other bar and 
hence for the purpose of reinforeement is the most nseful. Therefore it, and 
the combinations of It wlth concrète flooring, which I claim, are patentable. 

Thus he wrote in his spécification: 

"Althongh the bond between concrète and métal Is originally strong, srach 
bond becomes broken or weakened in the course of tlme by the ordinary 
use and wear of the floor. For thls reason transverse indentatlons or cor- 
rugations are formed In the bar, so that, regardless of the bond, the bar 
Is so incorporated into the rlb as to ntUlze its full tensile strength. 
The best arrangement of the indentatlons or corrugations is in planes at 
right angles to the axis of the bar ; but considérable variation in their direc- 
tion is permisslble. * ♦ • But under ordinary circumstances such varia- 
tions should not exceed 15 degrees from the perpendicular plane above defined. 
When the indentatlons or corrugations are inclined to the axis of the bar, 
their ridges aet as wedges tending to split the concrète." 

So it is that in the last analysis the question is whethçr or not the 
fact that Johnson described and claimed "corrugations arranged in 
planes substantially perpendicular to the axis" of his bar sustains the 
validity of his patent. 

In the Swiss patent, No. 10,703, of June 29, 1895, to Fietz & Leut- 
hold, there is a description of precautlonary measures against longi- 
tudinal thrust of iron reinforcements of cernent structures. It is there 
stated that the subject of the invention is round iron fitted with projec- 
tions located at short distances on the periphery and that: 

"On the round iron a * * * are provided the projections &, which may be 
of any given form ; e. g., in the shape of teeth, bosses," etc. 

It is also there stated that: 

"This invention relates to such precautlonary means In connection with Iron 
reinforcements for cernent structures, the subject of the Invention belng round 
iron fltted with projections located at short distances on the periphery. BÛgs. 
1, 2 and 3 show an example of such round iron ; Figs. 1 and 3 being views of 
the samte, respectively, at an angle of 90 degrees to each other." 

A glance at thèse Figures 1 and 3 satisfies that they disclosed pro- 
tubérances in the form of rings upon the iron bars which were sub- 
stantially perpendicular to the axis of the bars. 

Hyatt, in letters patent No. 206,112, issued July 16, 1878, wrote 
thus in his spécification : 

"Flg. 2 représenta a flat tie, formed with ralsed or protubérant parts a a. 
Thèse protubérances may be shaped according to fancy. They may be pins 
or bosses, as shown ; or the surface may be crimped, corrugated, or îndented, 
as shovs'n in Figs. 3 and 4. Nonslipplng ties, made substantially as herein 
described and illustrated, I propose to make and put upon the market as a new 
manufacture, and as a substltute for Métal in beam form." 
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The corrugations in Hyatt's Fig. 3 appear to hâve been in planes sub- 
stantially perpendicular to the axis of the tie. 
Ransome, in his patent No. 516,111, issued March 6, 1894, daims: 

"In concrète construction a monolithically embedded tension bar" and a 
monolithically embedded conïpresslon bar. 

In his spécification he présents a figure of a compression bar of cast 
iron which has corrugations arranged in planes substantially perpen- 
dicular to the axis of the bar. After describing his compression bars 
and his tension bars, he writes : 

"Thèse bars can be forged, roUed, cast, or otherwise formed, with any of tho 
usual bonds on or in their surfaces for their more perfect union witu tbe 
concrète." 

The bars shown in the Ransome patent were tapering bars of max- 
imum size about their center, tapering or stepping smaller from that 
point to the ends. The examiner in the Patent Office rejected daims 
1, 2, 3, and 5 of Johnson's original application upon Ransome's patent, 
until Johnson amended them by describing his bar as "of substantially 
uniform thickness throughout its length," and upon that amendment 
they were allowed. The descriptions in the spécifications and daims 
of the patents to which référence has been made seem to deprive the 
corrugated bar of Johnson of the requisite novelty to entitle it to pat- 
entability. There was évidence in the case upon the question of wheth- 
er or not Johnson's bar was less likely to split the concrète than that 
of Ransome, but it does not satisfy that the affirmative of that propo- 
sition was sustained. 

Counsel argue, however, that notwithstanding the prior description 
and patents of métal bars provided with corrugations arranged in 
planes substantially perpendicular to the axis of the bars, for the 
express purpose of bonding them more securely to the concrète in 
which they were embedded, Johnson's bar was patentable because he 
perceived and stated in his spécifications that corrugations thus ar- 
ranged were more efficient than they would be if they varied more than 
15 degrees from the perpendicular to the axis, and no one had ever 
stated this fact bef ore ; and thej' cite Badische Anilin & Soda Fabrik 
v. Kalle (C. C.) 94 Fed. 163, 166, 168, Keasbey & Mattison Co. v. Philip 
Carey Mfg. Co. (C. C.) 139 Fed. 571, 576, A. R. Mosler & Co. v. Lûrie, 
209 Fed. 364, 126 C. C. A. 290, Brill v. Third Avenue R. Co. (C. C.) 
103 Fed. 289, 292, 293, and other authorities of like nature. They hâve 
been read and considered. But the fact remains that the purpose of 
the protubérances and corrugations on the bars of Fietz & Leuthold, 
Hyatt, and Ransome was the same as the purpose of Johnson's cor- 
rugations. That purpose was to bond the métal bars to the concrète. 
Fietz & Leuthold disclosed protubérances or corrugations on their bars 
for this purpose, arranged in planes substantially perpendicular to the 
axis of their bars. It is true that they also disclosed protubérances oth- 
erwise arranged and for the same purpose. But, given a métal bar, cor- 
rugations thereon, and the desideratum to prevent that bar from slip- 
ping when embedded in concrète, and it does not require the genius of 
an inventor to perceive, and to apply the knowledge, that corrugations 
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of a given size, arranged substantially perpendicular to the axis of a 
bar, will accomplish the object of preventing its slipping more effectual- 
ly than when they are inclined more nearly to the horizontal. Such 
knowledge and its application fall far within the attainments of a me- 
chanic skilled in the art, if not within the attainments of men of still 
less skill and mechanical information. 

A review of the prior art and a considération of the object Johnson 
sought to attain by his corrugated bar and of the means he conceived 
to accomplish his purpose hâve salisfied that there was no such novelty 
in the arrangement of its cornigations or their use for this purpose as 
rendered either the bar or its corrugations patentable. And when we 
go farther, when we turn to the combinations of this unpatentable 
corrugated bar with concrète slabs (claim 1), with concrète ribs and 
concrète slabs (claim 2), with concrète slabs reinforced with expanded 
métal (claim 3), with concrète flooring and strengthening concrète ribs 
(claim 4), with I-beams, fireproof concrète flooring, and concrète ribs 
thereunder (claim 5), and with 1-beams, concrète haunches on the 
flanges thereof, concrète flooring strengthened by expanded métal and 
concrète ribs (claim 6), it is diffîcult to discover any novel discovery 
or invention in any of them. It is true that no single patent in the 
prior art discloses the exact combination of some of thèse claims, so 
that such prior patent can be declared absolutely to anticipate them. 
But Orr, in his patent No. 471,772, issued March 29, 1892, described 
the combination of I-beams, métal rods extending from the I-beams 
drooping from the top to near the bottom thereof between the beams, 
concrète flooring between the I-beams, with concrète ribs beneath it 
resting on the supporting rods, "so that the cément is bonded together 
by the suspenders and the load sustained thereby." McCarthy, in his 
patents No. 520,489 and No. 520,490, issued May 29, 1894, portrays 
wires fastened to the upper flanges of I-beams or to anchor plates se- 
cured thereto, drooping between the I-beams, embedded in concrète 
flooring and supporting it. The fact that in thèse patents the rods 
and wires support the concrète flooring and are not used, as in John- 
son's combinations, solely to increase the tensile strength of the lower 
part of the floor or the ribs, bas not been overlooked. But in view of 
the fact that before Johnson claimed to hâve made his alleged inven- 
tion the use of rods and wires embedded in concrète and bonded thereto 
by protubérances, roughness, and corrugations so arranged as to be 
substantially perpendicular to their axis, for the purpose of increasing 
the tensile strength of the concrète, was well known to those skilled 
in the art, in view of the fact that the use of ribs of concrète under 
slabs and floors of concrète was not new, that the use of expanded 
métal embedded in concrète to give it tensile strength was old, and the 
use of concrète haunches to protect steel and iron from fire and to 
support weight was familiar to constructors of buildings, it is impos- 
sible to resist the conclusion that nothing more than the skill of the 
mechanic was required or used in making any of the devices and com- 
binations found in the first six claims of Johnson's patent. 

The three remaining claims are for the combination of the métal rod 
of Johnson, or a similar rod unfastened and embedded in the lower 
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part of a concrète flooring, or of the concrète ribs forming part of a 
concrète flooring, or of the concrète ribs forming part of it, with wires 
suspended from the bar extending out of the concrète below the floor 
or ribs, and constituting ceiling hangers by which metallic or other 
lathing or ceiling may be, and in some claims is, described as suspended 
beneath the flooring. There was nothing nevv in the suspension of 
metallic lathing and ceilings beneath concrète floor by means of wires 
suspended upon métal rods in or beneath those floors when Johnson 
claims to hâve made his invention. Orr, in his patent No. 471,772, 
March 29, 1892, shows a ceiling suspended on wires looped around 
the métal supporting rods of his concrète flooring. It is said that Orr's 
patent does not anticipate the claims in Johnson's patent upon this 
subject because the supporting rods were not embedded in the concrète. 
It is true that in one place in his spécification Orr writes of the cément 
ribs resting on the bars. But in another portion of his spécification he 
writes : 

"The lathing C of woven wlre or perforated métal Is secured to the sus- 
penders, preferably by lacing wires o, as shown in Hg. 2, thèse wires belng 
placed about the suspenders before the cément is applied." 

And in the second claim of his patent he writes, speaking of the body 
of the cément forming a web : 

"Said web lying above said suspenders, and the ribs extehding downward 
from said web, and having the suspenders embedded therein, substantially as 
described." 

So that the contention that the rods of Orr were not embedded in the 
concrète is not sustained. Moreover, even if they were not so em- 
bedded, no man of ordinary mechanical skill, with Orr's patent and the 
problem of suspending a ceiling below the concrète flooring of Johnson 
before him, could fail to conceive the idea of hanging it by wires at- 
tached to the rods embedded in the lower part of the concrète flooring 
or of the ribs, and allowing thèse wires to dépend below it to uphold 
the ceiling. There are other descriptions and patents of ceilings hang- 
ing below concrète flooring, antedating Johnson's alleged invention, too 
suggestive to allow the combinations of claims 7, 8, and 9 of his patent 
to be attributed to his genius as an inventor. 

The conclusion is that ail the devices and combinations of the claims 
of this patent to Johnson were so obvious, in the light of the state of 
the art when Johnson claims to hâve conceived them, that they can be 
legally attributed to nothing but the skill of the ordinary mechanic, 
that the decree below was right, and that it must be affîrmed. 

It is so ordered. 
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NATIONAL BINDING MACH. CO. v. HARPEE PAPER CO. 

(Circuit Coiirt of Appeals, Second Circuit June 6, 1917.) 

No. 243. 

Patents ®=»328 — Invention — Steip-Seeving Appaeatus. 

The Elllott patent, No. 868,977, for a strip-serving apparatus, for supply- 
ing strips of paper gummed on one slde, and moistening the gumnied slde 
of the paper so that It may be used for binding packages, held vold for 
lack of Invention, in vlew of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the National Binding Machine Company against 
the Harper Paper Company. Decree for défendant, and complainant 
appeals. Affirmed. 

The following is the opinion of A -;gustus N. Hand, District Judge, 
on final hearing : 

Tlds is a suit to enjoin the infringement of letters patent No. 868,977. The 
patent relates to a device for supplylng strips of paper gummed on one side 
and moistening the gummed slde of the paper, so that it may be used for bind- 
ing packages. The clalms relied upon are the following : 

"12. A strip-serving apparatus adapted to serve strips of paper or the 
like for wrapplng or binding packages, comprising a strip support, a strip 
mtolstener operatively related to said support and adapted to moisten the lead- 
Ing end of the strip as It passes the moistener from the support in the opéra- 
tion of the apparatus, and strip-severlng tneans located to sever the strip in 
the rear of the moistener. 

"13. A strip-serving apparatus adapted to serve strips of paper or the like 
for wrapplng or binding packages, comprising a strip support, a strip moisten- 
er operatively related to sald support and adapted to moisten the leadlng end 
of the strip as it passes the moistener from the support in the opération of 
the apparatus, and strip-severlng m'eans positloned with relation to the mois- 
tener and adapted to sever the strip in the rear of the moistened portion 
thereof, without necessitatlng further serving of the strip from the support 
after the moistening to efCect the présentation of an unmolstened portion to 
such strip-severlng means." 

I am of the opinion that the foregoing clalms of the patent in suit are 
vold for lack of invention. The Piper patent, No. 700,818, seems to hâve 
dlfCered llttle from the patent in suit, except for the fact that the knife 
was placed in the Piper device before rather than In the rear of the mJoisten- 
ing pad, and in that device the paper was drawn by hand rather than served 
by a mechanism. In view of the state of the art as disclosed in the Loree 
patent, No. 546,961, the McDade patent, No. 549,650, and the Tzschucke and 
Engelmann patent, No. 687,928, in each of whlch there was a strip-serving 
device and knife in the rear of the moistening pad, I do not think the cuttlng 
of the strip in the rear of the moistener la a sufflclent improvement over the 
Piper device to show invention. I furthermore do not think infringement 
bas been proved. Where a combinatlou involving such slight improvement 
and novelty is shown, it at best cannot be given the broad construction urged 
by complainant. The défendant seems to be right In saying that bis device 
does not feed, vret, or sever the strip. AU this niust be doue by hand, as iu 
the Piper and other earlier machines, and not by any mechanism, such as tlie 
crank and rollers shown In the diagrams of the patent in suit. 

The complalnt must be dismîssed. 

<S=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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hudus E. Varney, of New York City, for appellant. 
I. M. Obreight, of New York City (Everett E. Kent, of Boston, 
Mass., of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This is a suit for infringement of United States 
letters patent No. 868,977 for a strip-serving device granted to the 
complainant as assignée of Elliott, the inventer. The claims in issue 
are 12 and 13, but it will be necessary only to state the latter: 

"13. A strlp-serving apparatus adapted to serve strips of paper or the like 
for wrapping or binding packages, comprising a strip support, a strip mois- 
tener operatively related to sald support and adapted to moisten the leading 
end of the strip as it passes the nioisteuer from the support in the opération 
of the apparatus, and strlp-severing means posltioned with relation to the moûs- 
tener and adapted to sever the strip In the rear of the moistened portion 
thereof, wlthout necessltating fuither servlng of the strip from the support 
after the moistening to eft'ect the présentation of an unmoistened portion to 
sueh strip-severing means." 

Although the device for feeding the dry end of the taoe forward so 
that it can be grasped by the fingers was stated in the spécification as 
one of the objects of the invention, it is entirely omitted in the claim, 
We will assume, however, that it should be treated as included. Pat- 
ents for tape-moistening machines are numerous and hâve been several 
times before the courts in this circuit. National Binding Machine Co. 
V. McLaurin (C. C.) 186 Fed. 992; Same v. Eisler (D. C.) 197 Fed. 
175 ; Same v. Larkin. 233 Fed. 998, 148 C. C. A. 8. The District 
Judge apparently thought that the tape is continuously served in EIH- 
ott's device by a mechanism indicated on the figure by a handle 17 and 
a pawl and ratchet IS and 21, whereas this mechanism serves the dry 
end of the tape after it has been severed only far enough forward to 
pass between the presser and the moistener, where it can be grasped 
by the fingers, and from^ that point on the tape is served by hand. The 
opération of the defendant's device is exactly similar, except that the 
first step, to wit, the serving of the dry end of the tape forward, so 
that it may be grasped by the fingers, is done not by a mechanism, but 
by the application of the fingers to the tape. We hardly think this dif- 
férence sufficient to avoid infringement. 

The real ground, however, of Judge Augustus N. Hand's décision, 
is that the device involves no invention, and in this we concur. The 
placing of the cutting knife behind instead of in front of the moisten- 
er, as in Piper, was a mère mechanical improvement. If the U-shaped 
arm were made to swing backward far enough to admit the fingers, 
the dry end of the tape could be drawn out by them and, if rooni 
enough was not left it was not invention to use the handle, pawl, and 
ratchet to serve the dry end of the tape forward to a point where it 
could be grasped by the fingers. 

Decree afiirmed. 



EIXIOTT CO. T. KOTO CO. 941 

ELLIOTT CO. V. ROTO CO. et al. 

(Circuit Court ot Appeals, Second Circuit. June 11, 1917.) 

No. 271. 

1. JtJDGMENT <S=>675(1) — CoNcLuaivENEss ON Pabtt Participating in Dé- 

fense. 

A judgment for complainant, lu a suit against a seller of a motor manu- 
factured by défendant for infringenïent of a patent, was eonclusive 
against défendant, where it couducted the défense of such suit, the nom- 
inal défendant taklng no part in It whatever, though défendant concealed 
aie fact that It waa defending the suit, and did not know tliat compliiin- 
ant was aware thereof, since, while an estoppel, to be effective, must be 
mutual, this mutuaîlty exists when the défense conducted by a third par- 
ty Is either open and avowed, or known to the opposite party. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §i 1190, 1194.] 

2. JunaMBNT <S=j951(1) — Concltjsiveness on Pabty Participating in Dé- 

fense. 

A complainant, relying upon the Judgment in a prlor patent Infrlnge- 
ment suit as an estoppel against défendant, must show that défendant 
actually conducted the défense in the prior suit. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 1809.] 

3. Judgment <S=»951(1) — Conclusiveness in Favoe of Pabtt Participating 

IN Défense. 

A défendant, relying on a judgment iu a prior suit for infringenïent of a 
patent as an estoppel in Its favor, must show, not only that it conducted 
the défense in such suit, but that plaintifC knew it was conducting the 
défense. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. § 1809.] 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

Suit by the Elliott Company against the Roto Company and an- 
other. From a decree for complainant, défendants appeal. Affirmed. 

Gifford & Bull, J. Edgar Bull, and Charles S. Jones, ail of New 
York City, for appellants. 

Bakewell & Byrnes, of Pittsburgh, Pa., and George E. Beers, of 
New Haven, Conn. (George H. Parmelee and Clarence P. Byrnes, both 
of Pittsburgh, Pa., of counsel), for appellee. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a suit against the Roto Company 
and Philip J. Darlington, its président, for infringement of United 
States letters patent No. 983,032, for turbines, and No. 1,045,134, for 
rotary motor, duly assigned to the complainant. 

The sole question to be determined is whether the défendants arc 
bound by a decree in favor of the complainant in a prior suit insti- 
tuted by it on the same patents in the District Court of the United 
States for the Western District of Pennsylvania against one Robert - 
son, a seller of the same motor manufactured by the défendant, the 

(@=>For otber cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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Roto Company, as îs complained of in this suit. It appears that the 
Roto Company did conduct and pay for the expansés of the défense 
in the prior suit; the actual défendant, Robertson, taking no part in 
it whatever, not even as a witness. The défendant Darlington was 
présent at the taking of some of the dépositions and for a part of the 
time at the trial. The complainant knew that the Roto Company was 
defending the case for Robertson, having been informed of this by 
him through one of its salesmen before the trial began. Judge Thomas 
held that the défendant was estopped, because of this decree in the 
prior suit, from contesting the validity of the patents in this suit. 

[1-3] The défendant objects that its défense of the prior suit was 
not open and avowed, and that, because it did not know that the com- 
plainant was aware it was defending the case, there can be no estoppel 
for want of mutuality. In other words, it says that a decree in favor 
of the défendant in that case would not hâve been res adjudicata in 
a subséquent suit by the complainant against it. It is quite true that 
an estoppel, to be effective, must be mutual. The principle has been 
expressed in various cases by saying that a défense conducted by a 
third party "must be open and avowed," or "must be known to the 
opposite party." Either category in our opinion is sufficient. Cramer 
V. Singer Ce, 93 Fed. 636, 35 C. C. A. 508; Hanks v. Dental Associa- 
tion, 122 Fed. 74, 58 C. C. A. 180; Penfield v. Potts, 126 Fed. 475, 61 
C. C. A. 371.; Jefferson Co. v. Westinghouse Co., 139 Fed. 385, 71 
C. C. A. 481. 

When the défense is not open or avowed, the estoppel becomes 
matter of proof. If the plaintiff relies upon it, he must show that the 
défendant actually did conduct the défense in the prior suit. If the 
défendant relies on it, he must show not only that he did conduct the 
défense, but that the plaintiff knew he did. In the présent case the 
Roto Company did not directly avow that it was defending the suit 
against Robertson, nor authorke him to inform the Elliott Company 
of that fact. Its intention was to conceal what it was doing. Ail the 
same, it was defending the suit. Robertson did inform the Elliott 
Company of the fact, and the défendant Darlington, président of the 
Roto Company, did openly participate to some extent. We do not 
think it was necessary that the défendant should hâve known that the 
claimant was aware that it was defending the suit against Robertson to 
make the estoppel effective. If the decree had been in favor of Robert- 
son, and the Roto Company could hâve proved that the complainant 
knew that it had defended that suit, which we hâve little doubt it could 
hâve donc, then the decree would hâve been res adjudicata against the 
complainant in a subséquent suit. 

Decree afïîrmed. 
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DOMESTIO VACUUM CT.BANER CO. r. BISSELL CARPET SWEBPER CO. 
(District Court, S. D. New York. March 20, 1917.) 

1. Patents i&=»328— Validitt and Ikfringement— Vacuum Sweepee. 

The Quist and Blanch reissue patent, No. 13,508 (original No. 976,494), 
for a hand-operated vacuum sweeper, one feature of which Is tiie means 
of attachment of the dust réceptacle, so that It is readlly removable for 
employing and readlly reattached by an unsklUed operator, waa not an- 
ticipated and dlseloses imtentable Invention; also held Infrlnged by a 
erweeper In whlch the nozzle head and dust réceptacle are in one pièce, 
Instead of separable, as In the patented devlce. 

2. Patents <S=>157(2) — Constkuctions— Vaxiditt. 

Courts wlU not permit niere Uteralism to defeat a merltorlous patent. 
[Ed. Note.— For other cases, see Patents, C«nt. Dlg. § 231.] 

In Equity. Suit by the Domestic Vacuum Cleaner Company against 
the Bissell Carpet Sweeper Company for infringement of claim 4 of 
reissued letters patent No. 13,508, for a vacuum sweeper, granted 
to Quist and Blanch January 7, 1913. On final hearing. Etecree for 
complainant. 

L. W. Southgate, of Worcester, Mass., and C. L. Sturtevant and 
Ifc S. Bacon, both of Washington, D. C, for plaintiflf. 

Drury W. Cooper, of New York City, and Fred L. Chappell, of 
Kalamazoo, Mich., for défendant. 

MAYER, District Judge. The reissue was applied for only five 
months after the original patent was issued under circumstances which 
bring it well within the doctrine of cases in this circuit. Autopiano Co. 
V. Amercan Player Action Co., 222 Fed. 276, 138 C. C. A. 38 ; Baldwin 
V. Abercrombie & Fitch Co. (D. C.) 227 Fed. 455, aflf'd 228 Fed. 895, 
145 C. C. A. 293 ; lowa Washing Machine Co. v. Montgomery Ward 
& Co. (D. C.) 227 Fed. 1004; afï'd 234 Fed. 88, 148 C. C. A. 104; 
Motion Picture Patents Co. v. Laemmle et al. (D. C.) 214 Fed. 787. 

[ 1 ] The invention concerns a hand-operated carpet sweeper, and the 
patentées state: 

"Further objects thereof are to provide a compact arrangement of the mo- 
tors, wheels, and dust recelver, whereby they can be contaiaed in a small space 
and covered by a small and neat casing having no projections liable to injure 
furniture when In opération ; to provide an Improved location and arrange- 
ment of motors whereby the suetlon will be continuous ; and to provide a con- 
venlent way of removably holding the dust bag in position." 

Utilizing the so-called "1-2-3 arrangement" of the prior art (see 
opinion in National Sweeper Co. v. Bissell Carpet Sweeper Co., 242 
Fed. 947, decided herewith), Quist and Blanch arranged the parts of 
their pneumatic carpet cleaner, so that the dust réceptacle could easily 
be removed by the housewife or domestic servant for the purpose of 
emptying the contents, and then put back and locked in position, so as 
to obtain the necessarily tight seal. 

A mère inspection of the commercial device will demonstrate its 
admirable simplicity and usefulness. This Quist and Blanch patent 

€=9For otber cases see same toplc & KEY-MUMBER lu ail Key-Numbered Dlgests & Indexes 
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is the second chapter of note in the story of this art oî dust and dirt, 
of which Kenney's was the first. A young doctor of Worcester, Mass., 
interested in the pursuit of bacteria, conceived this invention and with 
the aid of Blanch gave it practical form. Thèse patentées realized the 
necessity of making simple and easy the handling of the dust bag and 
the disposai of its contents. 

Thèse are compact hand-propelled devices. They must be sold at 
a price well below that brought by the more elaborate cleaners in which 
electric power is used, such as we.re under considération in the Inno- 
vation Electric Co. Case (D. C.) 234 Fed. 942. They necessarily ei- 
ther came into compétition with or were adjunctive to the Bissell 
sweeper, which had become almost a household word. Beginning in 
1910, the Quist and Blanch was placed on the market, and, from the 
outset, sold itself. The business grew by leaps and bounds, until 
now f ully 400,000 of thèse sweepers hâve been sold by those who con- 
trol this patent. The M. S. Wright Company and the National Sweep- 
er Company admittedly copied the Quist and Blanch construction, and, 
cross-licenses having been given around the circle by the plaintiflf Com- 
pany and thèse other two, in a comparatively few years the three com- 
panies hâve sold over 1,000,000 sweepers containing the Quist and 
Blanch improvement at an aggregate price of several millions of dol- 
lars. Such a resuit indicates a remarkable commercial achievement, 
not lessened by the fact that the Bissell sweeper is still in large de- 
mand. If, notwithstanding the success which so well-known an article 
as the Bissell sweeper, backed by a business institution long established 
and of high repute, continues to retain, a new device so rapidly and 
extensively impresses the market, it is obvious that it possesses singu- 
lar merit. Of course, it is not possible accurately to apportion how 
much of this success is due to Quist and Blanch alone ; but it is at least 
certain that their feature contributed a fair share to the resuit in 
a very practical art, where the purchaser who desires to spend only 
$5 to $10 wants something that will suit the purpose and do the 
thing. It is manifestly important that, after the dust and dirt are 
collected, the disposai shall be as easy and as sanitary as practicable, 
and, undoubtedly, this characteristic has been a convincing selling 
point. 

Défendant determined to undertake the manufacture of its two al- 
leged infringing devices in December, 1913, and thereafter, with full 
knowledge of the Domestic and National machines, défendant began 
the development in its factory of thèse two sweepers, until in Novem- 
ber or December, 1914, it placed them on the market. The reason 
why this step was taken is stated by Mr. Shanahan, defendant's gên- 
erai manager, as follows : 

"Well, it Is évident that with the development of the vacuum cleaner that 
a deniand was created for it. Our customers, and we bave a great many, were 
urging us to make a vacuum sweeper. We always hesltated about that, be- 
cause we wanted to remain in the distinct carpet sweeper business. But our 
customers urged it so strenuously that we finally concluded that it was the 
buslness-llke thing to do, to get into the vacuum cleaning business. We had 
been in the carpet cleaning device business for a great many years. The 
trade generally looked to us, I think, and we can say that, without any sug- 
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gestion of concelt In the matter, thêy looked to us for the developjnent of a 
vacumn sweeper that would be in every way efficient. We had hundreds of 
such letters urging us, lioplng that we would go Into the business, until flnallv 
we did go Into it." 

Undoubtedly, défendant bas honestly endeavored to avoid the pat- 
ent, and to find its justification in the prier art and in the history of 
the patent itself. We shall see whether it has succeeded. Claim 4 in 
issue reads: 

"4. A pneumatlc eleaner, comprlslng a casing opening at its front end, a 
dust réceptacle in said casing detachably connected therewith, a nozzle heart 
detacliably connected with sald casing and coverlng the open front end thereof 
and the open end of said dust réceptacle to hold the dust réceptacle in posi- 
tion, said nozzle being provided with an opening therethrough connectIng with 
said dust réceptacle, a suction creating device connected with sald casing, and 
sustaining wheels connected with sald casing and operatively connected with 
and operatlng said suction device by the backward and forward travel ovev 
any surface." 

As to patentability, I do not entertain any doubt. This is one of 
those simple arrangements which looks easy after it has been donc, 
but nowhere in the prior art can a patent or structure be found which 
will read on claim 4, supra, and some of the patents, such as Conover, 
No. 847,278, show how not to do what Quist and Blanch accomplished. 
A detailed discussion on this branch is unnecessary, for mère inspection 
of the various models will at once demonstrate that workers in the 
prior art either did not think of this feature in combination or did 
not know how to attain it. 

The important question is that of infringement. On this branch 
défendant insists that the file wrapper history requires that the claim 
shall be so strictly limited that it cannot apply to defendant's device, 
and also that the prior art demands a similar limitation. Defendant's 
structure follows Quist and Blanch, with the modification that the noz- 
zle head and the dust réceptacle (the upper plane surface of which 
forms the horizontal screen) are in one pièce, and the closed back of 
the dust réceptacle can be opened by a clasp, when the contents are 
to be emptied. Of course, in a one-piece structure, the bag beingclosed 
at the rear, the clasp for opening and closing is an obvions expédient. 

This narrows the controversy to a single point ; i. e., is infringement 
escaped by making the nozzle head and dust réceptacle in one intégral 
pièce, instead of in two pièces? Counsel for défendant bave pains- 
takingly analyzed the claims of the original and reissued patents, the 
amendments and arguments of counsel, and the rulings and comments 
of the Patent Office. But ail must be read in the light of the art as 
then understood. While much can be said to the effect that claim 4 
can be construed as not excluding the use of the nozzle head and dust 
réceptacle as one pièce, more especially in view of the language of 
claims 5 and 6 ("a nozzle * * * removable from the casing in- 
dependently of said réceptacle ; * * * a nozzle head independent 
of said dust réceptacle * * * "), yet I am willing to adopt the con- 
struction that claim 4 means a dust réceptacle separable from the noz- 
zle head. 

[2] In determining whether the obvions équivalent of défendant de- 
feats claim 4, it must be remembered that the test is the character of 
242 F.— 60 
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treatment to be accorded to the patent. There will not be found a 
better illustration of the proposition that courts will not permit niere 
literalism to defeat a meritorious patent than Auto Vacuum Freezer 
Co. V. William A. Sexton Co., 239 Fed. 898, in which Judge Coxe 
recently said : 

"But it is also true that when the patentée has produced a structure whlcli 
inaugurâtes a new industry and at once becomes popular, and therefore of 
great value, the court should be zealous so to construe the elalms as to give 
validity to what it belleves to be a meritorious Invention. The complainant 
had built up a large and flourlshing business under its patent, when the 
défendant, wlth knowledge of the patent and the popularity of the complaln- 
ant's freezer, began its infringement by copying the patented device even to 
minute détails. There can be little doubt that the défendant, with full knowl- 
edge of the McCann patent, continued to copy the structure there descrlbed and 
claimed and offered it to the publie as a patented freezer. In such cireumstanc- 
es the rule laid down in the cases above cited is relaxed to the estent of glving 
the patentée a range of équivalents sufflciently broad to hold as an Infrlnger 
one who accomplishes the resuit by the same or slmilar means. The doctrine 
of the cases relled on by the défendant must be read in the light of the 
authorities, which hold that even an élément of a comblnation may be omitted 
if the défendant accomplishes the resuit by substltuting équivalent means. If 
this were not so, claims for comblnations could be easily evaded." 

And some of the principles which should govern the construction of 
claims hâve also been recently stated by Judge Hough in Outlook 
Envelope Co. et al. v. General Paper Goods Mfg. Co. et al., 239 Fed. 
877, C. C. A. , decided January 12, 1917. 

Now to the prior art : If anybody thought of utilizing (f or this hand- 
operated carpet sweeper) C. J. Harvey's (No. 673,603) Fig. 5, with its 
bung and ring arrangement, he would soon abandon it for Quist and 
Blanch, because it would be a clumsy affair in this compact device. 

The Conover (No. 847,278) model, in évidence, is its own best 
réfutation, as are the models of Baender and Dudley. In Dudley, for 
instance, the bottom side up arrangement of the dust réceptacle, and 
the necessity of tipping the machine upside down, constitute a con- 
vincing tribute to Quist and Blanch's ingenuity; and one need but 
read the Sturgeon and the Applegate patents to see how far in this 
regard they were f rom Quist and Blanch. 

The Hatch and Goeser device (No. 980,944) has a fan and motor 
back of the casing, and the nozzle must be screwed into position, and 
the nozzle and front casing are in two parts. 

The failure in this regard, among others, of Baender, Dudley, and 
Sturgeon, who devoted themselves especially to pneumatic carpet 
sweeping devices of this type, is perhaps the best évidence in support 
of the conclusion that, but for the teaching of Quist and Blanch, the 
arrangement in defendant's structures would never hâve been thought 
of, except, of course, by some one who in turn would hâve been an 
inventor. 

When an accomplishment is known, it is not difficult to recur to the 
prior art, and to reconstruct with the knowledge of to-day what no 
one knew yesterday, and then to add something hère and there to 
remedy the defects which even such a reconstruction exposes; and 
the trite but none the less sound observation may be repeated that 
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défendant may always utilize any disclosure or disclosures of the 
prior art or any combination thereof without fear or favor. 

This patent is entitled to fair considération, and Quist and Blanch 
would, indeed, fail to reap the full reward for their labors if the claiiu 
in issue could be avoided by doing the same thing in substantially the 
same way, with the same resuit, by means of a colorable change, which 
makes one pièce out of two. 

Plaintiff may hâve the usual decree and costs. Submit decree on 
five days' notice. 



NATIONAL SWEEPER CO. v. BISSELL CARPET SWEEPER CO. 

(District Court, S. D. New York. March 20, 1917.) 

Patents <g=328— Invention— Pneumatio Sweepeb. 

The Baender patent, No. 1,138,437, for a pneumatic sweeper held vold 
for lack of Invention In vlew of the prior art 

In Equity. Suit by the National Sweeper Company against the 
Bissell Carpet Sweeper Company for infringement of letters patent 
No. 1,138,437, for a pneumatic sweeper, issued to Baender May 4, 
1915. On final hearing. Decree for défendant. 

C. L. Sturtevant, of Washington, D. C, L. W. Southgate, of Worces- 
ter, Mass., and L. S. Bacon, of Washington, D. C, for plaintiff. 

Drury W. Cooper, of New York City, and Fred L. Chappell, of Kala- 
mazoo, Mich., for défendant. 

MAYER, District Judge. "This invention" Baender states, "re- 
lates to a carpet sweeping appliance operating by atmospheric pressure 
to draw in and gather the dust and 'sweepings' from a carpet while 
the appliance is moved over its surface. The carpet sweeper of my in- 
vention opérâtes on the principle of producing a continuons suction or 
exhaustion of the air in a closed réceptacle sufiSciently below the nor- 
mal pressure of the atmosphère to induce an inflow of air through a 
slit or nozzle, and thereby draw the dust and sweepings into the ré- 
ceptacle as the appliance is moved over the carpet. The invention 
embraces the novel construction and combination of a dust réceptacle 
on wheels, suction bellows, and means for operating the bellows in 
such manner as to produce and maintain a continuous suction at the 
inlet slit in the réceptacle as the same is moved over the surface of 
the carpet." 

Claim 2 is for: 

"2. The combination, in a pneumatic cleaner having traction wheels sup- 
porting the rear thereof, of a dust réceptacle removable from the cleaner and 
having a horizontal screen device In Its upper portion, a suction nozzle sup- 
porting the front end of the réceptacle, the exit from the nozzle entering the 
réceptacle below the screen device, a suction device above the réceptacle, and 
Connecting devices between tho wheels and the suction device for operating 
the latter." 

^saFot other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Clailn 4 reads : 

"4. In a sweeping appUance, the combination of a dust réceptacle, a nozzle 
communlcating therewith and supporting the front end thereof, a suctiou 
device over sald réceptacle and communlcating therewith, screening means 
located between the nozzle and suctlon device, wheels forming the rear sup- 
port of sald appliance, and operatlve connections between the wheels and 
the suction device adapted to operate sald device upon the rotation of the 
wheels." 

Concededly every élément is old, and, to support the combination, 
it is urged that invention was required to utilize the so-called "1-2-3 
arrangement" in a hand-propelled sweeper, and to so dispose the suc- 
tion nozzle that it always acts as a support for the front end of the 
device when in opération on a carpet to be cleaned. The "1-2-3 ar- 
rangement" is a brief phrase coined by counsel, and means, in this 
case, that the flow of the air through the apparatus will be (1) through 
the suction nozzle, (2) through the screen device, and (3) in and out of 
the suction device. But that arrangement was old in the art, as wit- 
ness (a) Fig. 9 of J. J. Harvey's American patent, No. 577,854, dated 
March 2, 1897, Harvey's English patent being dated January 10, 1893 ; 
(b) C. J. Harvey's patent, No. 673,603, dated July 11, 1899; and (c) 
Kenney's patent, No. 847,947, dated March 19, 1907. Vacuum Cleaner 
Ce. v. American Rotary Valve Co. (D. C.) 227 Fed. 998, 1004. Some- 
thing might be said about Anders (British) No. 28,087 of 1906-1908, 
and Dudley's Exhibit D might be discussed wkh some particularity ; 
but, as "enough is as good as a feast," further élaboration is unneces- 
sary. 

Notwithstanding thèse prior art références, it is urged that, because 
they were not utilized in a commercially successful compact hand- 
operated sweeper, Baender somehow evidenced inventive genius. The 
history of the art as developed in the Vacuum Cleaner Co. Case, supra, 
in Vacuum Cleaner Co. v. Innovation Electric Co. (D. C.) 234 Fed. 942, 

affirmed 239 Fed. 543, C. C. A. , and in this and the two com- 

panion cases at bar, shows that the art of cleaning by suction or vac- 
uum devices never attained substantial utility until after Kenney's in- 
vention, and, for that reason, that the old-fashioned and (for its pur- 
poses) efficient Bissell carpet sweeper, with its commercial success of 
over 30 years, was good enough for day by day domestic needs. 

Undoubtedly the Kenney invention gave an impetus to the art, and, 
presumably, it occurred to Baender, just as it did to Dudley, and la ter 
to Sturgeon and Quist, that a cheap hand-propelled device, sraall and 
compact, which utilized the suction idea (not now referring to suc- 
tion or vacuum technically), would go a step further and supply a want 
that the Bissell carpet sweeper had not filled and that the Kenney pat- 
ent had created. 

The advantage, already old, of having the separator or dustbag as 
No. 2 in the "1-2-3 arrangement" had been made especially clear in 
its then most advanced form by the Kenney patent and to an expéri- 
menter skilled in the art, the obvious first step was to see what could be 
done with the "1-2-3 arrangement" in a compact hand-propelled ma- 
chine. Indeed, the tortuous history of this patent, illuminated by a 
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file wrapper as voluminous as might be expected of the most com- 
plicated device in the mechanical or electrical arts, démon strates that 
the "1-2-3 arrangement" was net, as indeed it could not be, the gist 
of the so-called invention, but that the emphasis was on the distri- 
bution of the load. The far from vigorous conclusion of the board 
of examiners in chief on an insufficient record was as follows: 

"In ail of thèse claims there Is deflned a spécial arrangement of the dust 
box and the suction device, as well as of the suppoitlng and driving wheel 
and the suction nozzle ; the suction device being disposed above the dust box 
and the suction nozzle being at one end, while the driving wheel (or wheels) 
Is sltuated at the other end. This arrangement of the parts Is compact, anrt 
therefore advantageous, and, furthermore, Is such as to provide for a distribu- 
tion of the load between the wheel and the suction nozzle. It required some 
ingeniilty to devise the above-descrlbed arrangement of the parts, although It is 
true that they Indlvidually operate in about the same way as the correspond- 
Ing éléments found In the cited patents. The device as covered by the flrst 
five claims Is new and usefiil and therefore patentable." 

Of course, any one who knew the many devices of the prior art 
would know that the dirt should be sucked up or blown in at the front 
end of the device, and any one who knew only the Bissell carpet sweep- 
er (not to speak of other prior art) would know that the proper location 
of wheels would facilitate the movement of the machine, and the only 
problem, if such it may be called, was of the simplest mechanical 
kind; i. e., to distribute the load between the wheels and the suction 
nozzle. This Baender accomplished operatively in the patent sensé, 
but most ineffectively, by producing a device which worked only one 
way and with enough noise to destroy the nerves of even a placid 
housewife. 

If it be assumed that Baender, if called, could show that he had 
sold 2,000 machines, it does not take the foresight of a prophet to pre- 
dict that the Baender device in the form of the teaching of his patent 
would hâve been short-lived. From the foregoing it will be seen that 
discussion of inf ringement, about which so much was argued, becomes 
unnecessary, and that further testimony as to the controverted Dudley 
Exhibit (which, if in the prior art, obviously disposes of Baender) need 
not be taken. 

For want of invention, the patent is void, and the bill is dismissed, 
ivith costs. Submit decree on five days' notice. 
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M. S. WEIGHT CO. v. BISSELIi CARPET SWEEPBR OO. 

(District Court, S. D. New York. March 20, 1917.) 

Patents <@=^2S — Invention — ^Pneumatio Gabpet Cleaneb. 

The Sturgeon patent, No. 996,810, for a pneumatic carpet cleaner, held 
vold for lack of Invention, In vlew of the prior art 

In Equity. Suit by the M. S. Wright Company against the Bissell 
Carpet Sweeper Company for infringement of letters patent No. 996,- 
810, for a pneumatic carpet cleaner, issued to Harold M. Sturgeon 
July 4, 1911. On final hearing. Decree for défendant. 

L. S. Bacon and C. L. Sturtevant, both of Washington, D. C, and 
L. W. Southgate, of Worcester, Mass., for plaintifif. 

Drury W. Cooper, of New York City, and Fred L. Chappell, of 
Kalamazoo, Mich., for défendant. 

MAYER, District Judge. Claira 1 will sufficiently illustrate this 
patent. It reads : 

"1. The comblnatlon. In a pneumatic carpet cleaner, of a dust box, a 
screen devlce, slidably mounted In the upper portion of sald box, adapted to 
be removed and replaced wltMn sald box, a suction nozzle, secured to and 
supportlng the front end of sald box, the exlt therefrom enterlng sald box 
under sald screen devlce, journal bearlngs, secured to the rear end of sald 
box, a crank shaft in sald bearlngs, cranks in sald shaft, a suction devlce 
above sald box, communicatlng wlth the Interlor thereof above sald screen 
devlce, pitmen extending between the cranks In sald crank shaft and sald 
suction devlce, and traction vcheels, secured on sald crank shaft, adapted to 
support the rear end of sald dust box and rotate sald crank shaft, substan- 
tially as set forth." 

What Sturgeon did differently from the Baender patent was (1) to 
provide a slidable screen and (2) to employ a crank shaft for the trac- 
tion wheels and hitch it up directly with the bellows through single 
pitman mechanism. He used V-shaped bellows with their hinged ends 
"adjacent to the suction nozzle and the vibrating ends thereof adjacent 
to the supporting wheels" — an élément in substance disposed of in the 
case involving the Baender patent, and certainly, in view of the 
Baender patent, not imparting novelty to the combination hère claimed. 

The slidable screen élément is not novel, in view of Applegate, No. 
1,016,600, dated February 6, 1912, and applied for July 10, 1909, and 
the Ehidley models D and G, or Applegate alone. The V bellows and 
the crank and pitman mechanism eliminate the noise made by the 
Baender device and enable the machine to be moved f orward and back- 
ward; but thèse mechanical expédients, when applied to the device 
of the Baender patent, must hâve been well within the skill of any 
compétent mechanic, and certainly, in view of the Conover patent. No. 
847,278, of March 12, 1907, and the Dudley patent. No. 924,542, of 
June 8, 1909, and the Buell patent. No. 949,370 of February 15, 1910, 
the Sturgeon patent in this regard discloses, at best, improvements 
which fall far short of patentable novelty. 

Any one would hâve known that a carpet sweeper must be moved 

tg— ■'<'"'• otber cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Iad«x«s 
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back and forth before the housewife would consider using it more 
than once, and such had been one of the attributes of the old-fashioned 
Bissell carpet sweeper for over a quarter century. Thus it remained 
for Sturgeon, or any one else, in view of the Baender patent and the 
prior art, only to apply ordinary skill to improve the Baender device 
to meet this requirement. Indeed, in this regard, Baender showed a 
conspicuous lack of that knowledge which even a man of such modest 
attainments as Dudley possessed, and what Sturgeon did surely did not 
amount to invention. 
The bill is dismissed, with costs. Settle decree on five days' notice. 



MALLINSON et al. v. RTAN. 
(tHstrlct Court, S. D. New York. Aprll 19, 1917.) 

1. Patents <©=»313 — Suits for Infeingement — Motions to Dismiss. 

Motions ta dismlss under equity rule 29 (198 Fed. xxvl, 115 0. 0. A. 
xxvl) are to be encouraged in sults for infringement of simple design 
patents, where a mère Inspection of the patent Is ail that would be neces- 
sary on final hearlng. 

2. Patents <&=9328 — Validitt— Design fob Fabeic. 

The Hanson design patent, No. 50,307, for a design for a textile fabric 
having stripes defined by irregular and wavy dividing Unes, lield void 
for lack of Invention. 

8. CouETS <S=»290 — JuRiSDicTioN OF Pedebal Coubts — Joindeb oï Causes of 
Action. 

In the absence of dlversity of eitizenship, a fédéral court is without 
jurisdiction of a suit for unfair compétition, although joined wlth a 
cause of action for infringement of patent, where the alleged unfair com- 
pétition arises froM acts independent of the infringement, and, even 
though arising out of the acts constituting infringement, the court is not 
obligea to take jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 832.] 

In Equity. Suit by Hiram Royal Mallinson and Eugène Irving 
Hanson, copartners doing business as H. R. Mallinson & Ce, against 
Matthew W. Ryan, trading as Wm. H. Brown & Co. On motion to 
dismiss bill. Motion sustained. 

T. Hart Anderson, of New York City, for the motion. 
Briesen & Schrenk, of New York City, opposed. 

MAYER, District Judge. The suit is between citizens of the state 
of New York, and the bill allèges the infringement of a design patent, 
and "that the court's jurisdiction is invoked primarily under the patent 
laws of the United States," and then concludes with allégations of un- 
fair compétition. 

[1] The motion to dismiss is made on the ground (1) that the patent 
on its face is void for lack of invention ; and (2) that the court has not 
jurisdiction in respect of the cause of action for unfair compétition be- 
cause of lack of diversity of eitizenship. Such motions to dismiss, 
made under equity rul e 29 (198 Fed. xxvi, 115 C. C. A. xxvi) are to 

$=9For other cases ses same topic & KBT-NUMBER in ail Key-Numbered Digests & Indexes 



952 



242 FEDERAL REPORTER 



be encouraged in the case of simple design patents, where the mère in- 
spection of the patent is ail that would be necessary on iànal hearing, 
and this practice saves time and expense and tends to prompt disposi- 
tion of litigation — ail to the benefit of litigant, court, and counsel. 

[2] 1. The design of the patent in suit (No. 50,307, to Eugène Irv- 
ing Hanson) is for a textile fabric, and is represented by the drawing 
below : 




"The stripes a, h, o, and d composing my design," says the patentée, "are 
R'jparated or deflned, not by stralght Unes, but by Irregular and wavy Unes, 
whereby the xnonotonous contlnuity of the stripes is broken and a soft drap- 
ed effect is imparted to the fabric bearing my design. The design is intended 
to be repeated on the fabric," 



How such a design involves invention is beyond my compréhension, 
especially in view of what has been recently said in Steffens v. Steiner, 
232 Fed. 862, 147 C. C. A. 56, and Strause Gas Iron Co. v. William M. 
Crâne Co., 235 Fed. at page 130, 148 C. C. A. 620. Can it conceivably 
involve patentable novelty to draw a few spaced apart parallel lines 
on a gown, a parasol, a shirt, a shawl, a rug, or the many other articles 
made up of textile fabrics? To so hold would undignify the whole 
theory of invention and transmute the simplest effort (not merely of a 
man skilled in the art, but of almost any person of ordinary intelli- 
gence) into the basis for the monopolistic grant which was intended 
to be a valuable reward for that which was really a contribution to the 
arts and sciences. 

[3] 2. The complaint allèges a cause of action for unfair compéti- 
tion. This unfair compétition is alleged to consist in the adoption by 
défendant of certain détails and nonfunctional characteristics which 
identify and individualize the fabrics marketed by plaintiffs. In other 
words, the chargé, in efïect, is that, in addition to adopting the irregular 
lines in the manner of the patent, défendant has presumably used the 
same colors as plaintififs, arranged in the same succession. 

Obviously, if plaintiffs put out a fabric, for instance, in lines of 
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black, letting the interveuing space be white, and défendant puts out a 
fabric with lines of blue, letting the intervening space be yellow, there 
would not be unfair compétition ; assuming that défendant did net do 
any other acts by way of misrepresentation, similarity, and the like, 
which would tend to deceive the public. Therefore, as the unfair com- 
pétition would arise es^entially froni acts independent of the infrînge- 
ment, the facts making up the unfair compétition would constitute an 
independent cause of action. In such a case it is settled beyond ques- 
tion that this court is without jurisdiction, in the absence of diversity 
of citizenship. It is enough to refer to Ross v. H. S. Geer Co. (C. C.) 
188 Fed. 731, at page 733, where the court concisely says: 

"As the parties are ail citizens of the state of New York, thls court has 
no jurisdiction of an action for unfair compétition in trade pure and simple." 

The court, however, may take jurisdiction where a fédéral question 
is presented in good faith, and local or state questions are intertwined 
with the situation disclosed, as in Siler v. Louisville & Nashville R. R. 
Co., 213 U. S. 175, 29 Sup. Ct. 451, 53 L. Ed. 753. This is the theory 
to which Judge Ray referred in Onondaga Indian Wigwam Co. v. Ka- 
Noo-No Indian Mfg. Co. (C. C.) 182 Fed. 832, and to which Judge 
Baker referred in Ludwigs v. Payson Mfg. Co., 206 Fed. 60, 124 C. 
C. A. 194. Judge Baker states the principle as f oUows : 

"Under such circumstances (whether the compactness for cheapness of 
manufacture and the omamental fonn are within the protection of the clalms 
or not) a fédéral court of equity, in granting relief for the infringement of 
the mechanism, ought not to remit the conïplainant to another forum to mete 
out the damages which necessarily appear in proving the Infringement, and 
which, though in one aspect arising from fraud In trade, in a fairer aspect 
are aggravations of the infringement" 

In the Onondaga Indian Wigwam Co. Case, the court merely passed 
on demurrer on the question of multifariousness. If the bill in the suit 
at bar be regarded as setting forth a case of unfair compétition arising 
out of the acts constituting infringement and sufficiently interrelated 
therewith, nevertheless the court is not obliged to take jurisdiction. 
Doubtless there are many cases where it is désirable to retain jurisdic- 
tion, but there are other cases where the contrary is the case, and such 
is the suit at bar; for hère the parties can litigate their controversy 
competently in the state court where it belongs, and, the patent question 
having been determined at the threshold of the litigation, there is no 
good reason why the United States courts should permit a litigation to 
continue, and especially where numerous causes properly hère are en- 
titled to the attention of the court. 

Motion to dismiss bill granted, with costs. 
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THE TALUS. 

(District Court, S. D. Alabama. May 26, 1917.) 

No. 1642. 

1. Seamen «=>24 — Wages — Pabt Paymbnt at Xnteemediate Poets — Oon- 

STBUCTION OE STATTJTE. 

Under Eev. St. § 4530, as amended by Seaman's Act March 4, 1915, c. 
153, § 4, 38 Stat 1165 (Comp. St 1Ô16, § 8322), a seaman on elther a 
domestlc or forelgn vessel, who bas rendered at least flve days' service, 
bas tbe rigbt to demand at eacb port of the United States wbere the ves- 
sel loads or dellvers cargo one-half tbe wages he sball at tbe time of 
tbe demand bave eamed since he slgned, or slnce tbe last previous pay- 
ment under tbe act, provlded at least flve days bave elapsed slnce such 
pajment, and It Is not necessary tbat tbe vessel sball bave been la tbat 
port for flve days before tbe demand may be made. 

[Ed. Note.— Eor otber cases, see Seamen, Cent. Dlg. §| 123-128.] 

2. Seamen i®=>3 — Wages — Law Goveening Payment. 

Tbe rigbts of a seaman In tbe courts of tbe United States are governed 
by sucb act, and not by the law of the flag of tbe vessel ou wbicb be is 
serving. 

3. Seamen <S=920 — Wages — Part Patment at Inteemediate Poets — Con- 

STEUOTION or Statuts. 

Under such provision, wbicb Is expressly made applicable to seameu 
of foreign vessels In ports of tbe United States, construed in connection 
wlth Act March 4, 1915, c. 153, § 11, 38 Stat. 1164, 1168, wbicb also re- 
enacts and amends Dlngley Act June 26, 1884, c. 121, § 10a, 23 Stat. 55 
(Comp. St. 1916,* § 8323), as amended by act Dec. 21, 18S», c. 28, § 24, 30 
Stat. 763, making It unlawful in any case to pay any seaman wages In 
advance, and provldlng tbat tbe payment of advance wages shall In no 
case absolve tbe vessel, master, or owner from tbe payment of full 
wages after the same shall bave been actually earned, tbe amount of any 
advance payment, altbougb made in a foreign country, wbere It was lawfui, 
cannot be deducted fromi the wages eamed, and to wbicb tbe seaman is 
entltled to half payment. 

[Ed. Note. — For otber cases, see Seamen, Cent. Dlg. §§ 86-91.] 

In Admiralty. Suit by Erik Sandberg and otliers against the Brit- 
ish ship Talus. Decree for certain libelants, and against others. 

Alex Howard, of Mobile, Ala., for libelants. 

Jos. N. McAleer and Jas. H. Kirkpatrick, both of Mobile, Ala., for 
claimant. 

ERVIN, District Judge. The libel in this case was filed by the 
seamen, claiming one-half part of the wages which they had earned up 
to the time of their demand for such part of their wages. It appears 
that the libelants were shipped as seamen aboard the British ship 
Talus in Liverpool, England, and began their services about the Ist 
of December, 1916; that the vessel arrived in this port on February 
llth, and the men were paid some money on account of their wages; 
that about the 22d day of February, 1917, libelants, in the port of 
Mobile, demanded one-half part of the wages which they had then 
earned, and this demand was refused by the master of the Talus, 
he claiming that the libelants had been paid more than one-half part 

€=3For ottier cases see same topic & K^Y-NVMBER in aU Key-Numbered Dlgcsts & Indexes 
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of the wages then earned by them, because there had been advanced 
to the libelants certain sums when liey signed in England. 

The question, therefore, is the same one presented and ruled on 
by me in the case of Koskeimer v. The Imberhorne (D. C.) 240 Fed. 
830, in which case I held that, under the provisions of the Seaman's 
Act, the vessel could not charge against the one-half part of the wages 
earned by the sailor an advance made in England at the time of the 
sailor's being signed. 

[1] lam now asked to reconsider by conclusion reached in the Im- 
berhorne Case, and it is urged upon me that, under the provisions 
of section 4530 of the Seaman's Act, the only part of the wages which 
the seaman, shipped in a foreign country, is entitled to demand in this 
country of a foreign vessel, is one-half part of such wages as may 
hâve been earned after such foreign vessel reaches her port in this 
country. The various admiralty courts in this country hâve had pre- 
sented to them for considération many phases of the Seaman's Act, 
and it is natural that there has been some différence of opinion in 
its construction. 

In the case of the Strathearn (D. C.) 239 Fed. 583, the libel was 
dismissed by the judge, because he held the demand for wages was 
made by the seamen before they had been five days in the port of 
Pensacola. This holding is along the same line as the contention that 
is now urged upon me, but I cannot agrée to that contention. The 
whole question dépends, of course, upon the proper construction of 
the terms of the Seaman's Act, as found in 38 Statutes at Large, 1164, 
which reads as follows: 

"Sec, 4530. Every seaman on a vessel of the United Statea shall be en- 
titled to receive on demand, from the master of the vessel to which he be- 
longs, one-half part of the wages which he shall hâve then earned at every 
port where such vessel, after the voyage has been commenced, shall load or 
deliver cargo before the voyage is ended, and ail stipulations in the contract 
to the contrary shall be vold: Provlded, such a demand shall not be made 
before the expiration of, nor oftener than once in five days. Any failure on 
the part of the master to comply with this demand shall release the seaman 
from hls contract, and he shall be entitled to fuU payment of wages earned. 
* • * And provided further, that this section shall apply to seamen on 
foreign vessels while in harbors of the United Statea, and the courts of the 
United States shall be open to such seamen for Its enforcement." (Itallcs 
mine.) 

"Sec. 10 (a). That It shall be, and Is hereby, made unlawful in any case to 
pay any seaman wages in advance of the time when he has actually earned 
the same, or to pay such advance wages, or to make any order, or note, or 
other évidence of indebtedness therefor to any other person, or to pay any 
person, for the shipment of seamen when payment is deducted or to be de- 
ducted from a seaman's wages. Any person vlolating any of the foregoing 
provisions of this section, shall be deeraed guilty of a misdemeanor and upon 
conviction shall be punished by a fine of not less than $25.00 nor more than 
$100.00, and may also be Imprisoned for a period of not exceedlng six months, 
at the discrétion of the court. The payment of such advance wages or al- 
lotment shall in no case, except as herein provided, absolve the vessel or the 
master or the owner thereof from the full payment of wages after the same 
shall hâve been actually earned, and shall be no défense to a libel suit or 
action for the recovery of such wages." 

Let us now analyze the language of this act. It will be noted in the 
first place that the act does not give to the seaman one-half part of 
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such wages as he may eam in every port where such vessel shall load or 
deliver cargo. The language is that he shall be entitled to receive 
on demand one-half part of the wages which he shall hâve then earned. 
If it had been intended to give to the seaman only a half of such wages 
as he should earn in each port where the vessel receives or delivers car- 
go, the language would hâve been entirely différent, and, instead of 
saying the seaman was entitled to one-half part of the wages which he 
shall hâve then earned, it would hâve provided that he was entitled 
to receive one-half part of such wages as he may earn in any port 
where such vessel received or delivered cargo. 

The use of the expression "one-half of the wages which he shall 
hâve then earned" can only indicate that it was the intention of Con- 
gress to give seamen the right to demand one-half of ail the wages 
which such seamen shall hâve then earned at the time of the demand 
made. I grant that there is some confusion in thç way the act is word- 
ed, because of the placing of the words "at every port where such 
vessel, after the voyage has been commenced, shall load or deliver 
cargo before the voyage is ended." It is hard to word a statute so as to 
make its provisions absolutely plain and simple and avoid more than 
one construction, and, in wording a statute, words are sometimes put 
into it in a parenthetic way in a part of a sentence which makes con- 
fusion, when they could hâve been transposed so as to make the 
meaning more clear. 

My own idea is that the words "at every port where such vessel, 
after the voyage has been commenced, shall load or deliver cargo," 
were intended to designate the places at which the seamen would 
bave the right to demand their wages, and were not intended to in- 
dicate the place at which such wages were earned by the seamen. 
Omitting certain of the words for the purpose of making my con- 
struction of the statute clear, I rearrange the terms of this part of 
the act so as to express my conclusion as to its meaning, and as so 
rearranged it would read as f ollows : 

"A seaman shall be entitled to receive on demand, at each port where such 
vesael shall load or deliver cargo, one-half part of the wages which he shall 
hâve then earned : Provided, such demand sliall not be made before the ex- 
piration of, and not oftener than once in, flve days." 

Again, the whole act must be construed together, in order to dé- 
termine the meaning of any portions thereof, which may be doubt- 
ful, if construed alone. In section 10(a) I find the following pro- 
visions : 

"The payœent of such advanee wages or allotuient shall not in any case, 
escept as hereafter provided, absolve the vessel, or the master, or the owner 
thereof f rom the full payment of wages after the sarate shall hâve been actual- 
ly earned, and shall be no défense to a libel suit or action for the reeovery 
of such wages." 

The référence hère about the full payment of wages, "after the 
same shall hâve been actually earned," it seems to me, shows that the 
words used in section 4530 necessarily hâve référence to the total 
wages earned at the time the demand is made, and not to such 
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wages as may be earned by the seaman after the vessel arrives in a 
port of this country for the purpose of loading or discharging cargo. 
I therefore hold that the act gives to every seaman the right to de- 
mand from the vessel at each port w^here siich vessel, during her 
voyage, loads or delivers cargo, one-half of such wages as the sea- 
man shall, at the tinie of such demand, hâve earned ; that such seaman 
cannot demand any wages until at least five days' service has been 
rendered; that he cannot thereafter again demand the half part of 
such wages as may be subsequently earned until five days hâve elapsed 
from the last or prior payment of one-half bis wages. 

I do not think that the vessel must be in port five days before the 
seaman can make bis demand, provided there has been five days or 
more of service by the sailor since he signed. I think the words. 
"Provided, such demand shall not be made before the expiration of, 
nor oftener than once in, five days," mean shall not be made before 
the expiration of five days of service, during which wages were 
earned, and not oftener than once in each five days thereafter. The 
Jacob N. Haskell (D. C.) 235 Fed. 914; The London (D. C.) 238 Fed. 
645. 

[2] The rights of a seaman in this country are controlled by this 
act, and not bv the flag of the vessel on which he is serving. The Ixion 
(D. C.) 237 Fed. 142. 

[3] As I am asked to review the conclusion I reached in the Imber- 
horne Case, and after considering the matter, I still think the con- 
clusion there reached was correct, and as this case may be taken up, 
and that one was not, I hère refer to the portions of my opinion in 
the Imberhorne Case which set out my views as to the reasons ad- 
vances made by a foreign ship in a foreign port to the sailors when 
there signed, cannot be allowed when the sailor hère claims the half 
part of such wages as he may bave earned when he reaches this port. 
See 240 Fed. 831-834. 

Upon considering the évidence as to the amounts earned by each of 
the libelants and the amounts paid them, exclusive of the advances 
made at the time of shipment, I find that Magnus Persson and An- 
dréas Evanger had, at the time of making their demand for one-half 
of their wages on February 22, 1917, been already paid more than the 
one-half of their wages earned up to that time, so that they were not 
entitled, at that time, to demand anything of the vessel. As the de- 
mand in each of thèse cases was not justified, and as each of thèse 
seamen abandoned the vessel when further payment to them was re- 
fused, I find that they bave deserted the vessel, and are not entitled 
to receive anything from the vessel, so that the libel is hereby dismissed 
as to Magnus Persson and Andréas Evanger. 

As to Erik Sandberg, I find that this man, at the time he made his 
demand on February 22, 1917, had earned S90.85 ; that he had beern 
paid $37.34; that there was coming to him S8.09. I find that the cap- 
tain of the vessel ref used to pay him anything on account of his wages, 
because the vessel had advanced him, at the time of signing, $19. 1 
therefore find that the vessel wrongfully refused to pay him, and that 
under the terms of the act he is entitled to his discharge, and to ail 
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of the balance of the wages then earned by him, which amount to 
$53.51, exclusive of the $19 advanced to him. 

As to Cari Jannson, I find that, at the time he made his demand for 
one-half of his wages on February 22, 1917, he had earned $90.85; 
that there had been paid to him by the vessel $39.49 ; that there was 
then due him $5.94 as a balance of the one-half of wages then due 
him. I further find that, when he made his demand on February 22, 
1917, the captain of the vessel refused to pay him anything, because the 
vessel had advanced to him at the time he signed, $9.50. I therefore 
find that the vessel wrongfully refused to pay him, and that under the 
terms of the act he is entitled to his discharge, and to ail of the bal- 
ance of the wages then earned by him, which amount to $51.36, ex- 
clusive of the $9.50 advanced to him. 

As to S. K. Benjaminsen, I find that, at the time he made his de- 
mand for one-half of his wages on February 22, 1917, he had earned 
$90.10; that there had been then paid to him by the vessel $26.19 ; that 
there was then due him $18.86 as a balance of the one-half of wages 
then due him. I further find that, when he made his demand on Feb- 
ruary 22, 1917, the captain of the vessel refused to pay him anything, 
because the vessel had advanced to him, at the time he signed, $28.50. 
I therefore find that the vessel wrongfully refused to pay him, and 
that under the terms of the act he is entitled to his discharge, and to 
ail of the balance of the wages then earned by him, which amount to 
$63.91, exclusive of the $28.50 advanced to him. 

As to John Perannen, I find that, at the time he made his demand 
for one-half of his wages on February 22, 1917, he had earned $201.- 
40; that there had been then paid to him by the vessel $78.23; that 
there was then due him as a balance of one-half of the wages due 
him $21.47; I further find that, when he made his demand on Feb- 
ruary 22, 1917, the captain of the vessel refused to pay him anything, 
because the vessel had advanced to him, at the time he signed, $52.25. 
I therefore find that the vessel wrongfully refused to pay him, and 
that under the terms of the act he is entitled to his discharge, and to 
ail of the balance of the wages then earned by him, which amount to 
$123.17, exclusive of the $52.25 advanced to him. 

As to Erik Sandberg, Cari Jannson, S. K. Benjaminsen, and John 
Perannen, they are hereby discharged from the steamship Talus, and 
decrees will be entered in their behalf against said vessel for the 
amounts found due them. 



THE TEMPLE B. DORR. 

(District Court, D. Oregon. AprU 30, 1917.) 

No. 7040. 

Collision ®=»101 — Oveetaking Vessels. 

Two tugs were proceedlng up the Columbla river In the daytime, one 
behind the other and conneeted by a llne, although each was under its own 
steam. There was some Ice In the river, through which the leading tug 
was breaking a channel until It struck an obstruction in the Ice and 

®35For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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stopped. The other tug came alongslde, and then backed slowly away te 
prevent fouUng the propeller of the leading vessel. When the tugs 
stopped, the steam sehooner Dorr was some quarter of a mile behlnd, 
foUowlng. When wlthin about 300 feet she slgnaled her Intention to pass 
to starboard and corne ahead, comlng Into collision wlth the near tug. 
Held, that neither tug was chargeable wlth fault contrlbutory to the 
collision for not glvlng alarm signais or backing signais, slnce the facts 
that they had stopped and the backing movement of one were known to 
the Dorr, but that the latter, whose duty it was to keep out of the way, 
was solely In fault 
[Ed. Note. — For other cases, see Collision, Cent. Dig. § 216.] 

In Admiralty. Suit for collision by the Port of Portland, owner 
of the steam tug Ocklahama, against the steam sehooner Temple E. 
Dorr, the Hicks-Hauptman Navigation Company, claimant, with cross- 
libel. Decree for libelant. 

Wood, Montague, Hunt & Cookingham, of Portland, Or., for libel- 
ant. 

Snow & Bronaugh, of Portland, Or., for claimant. 

WOLVERTON, District Judge. This is a libel by the port of Port- 
land against the Temple E. Dorr, to recover damages on account of 
alleged négligence on tlie part of the Dorr, whereby she was brought 
into collision with the tug Ocklahama, and a cross-libel by the Dorr 
against the port of Portland, claiming that the fault for the collision 
was on the part of the tugboat Wallula, having in tow the Ocklahama, 
and especially on account of the négligent acts and maneuver of the 
Ocklahama. 

On the morning of the collision, the same occurring on January 20, 
1916, there was considérable ice in the river. The Wallula was steam- 
ing up stream, breaking the ice as she proceeded, and the Ocklahama 
was following, attached to the Wallula by a hawser; but both were 
navigating under their own steam. When the boats came nearly 
abreast of Elliott Point, the Wallula ran into some partly submerged 
piles incased in the ice, which were bound together at one end, and 
proved to be a floating dolphin, which had broken loose from its an- 
chorage. This brought the Wallula to a fuU stop, and the Ocklahama 
ran up on her starboard side ; some of the witnesses say to one-half of 
the length of the Wallula, and others to quite her iÉull length. In 
order to prevent the hawser from fouling the Wallula's wheel and 
rudder, the Ocklahama backed away. The tide at the time was ebbing 
slightly, but the Ocklahama used her wheel a first and second time. It 
was when she had stopped her wheel the second time, or shortly there- 
after, that the Dorr, while steaming up from the rear, came into 
collision with the stem of the Ocklahama, and the damages complain- 
ed of ensued. The Dorr blew a passing whistle, indicating that she 
was going to starboard, as she approached the Ocklahama. There is a 
dispute as to whether there was an answering whistle blown. The 
Wallula's pilot says not, but others ciffirm that there was. 

About opposite Elliott Point the channel makes a slight curve to port, 
looking up the river, and the testimony seems to indicate that the 
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Wallula and Ocklahama had entered upon the curve at the tîme the 
fonner came to a stop. It was thought by one, if not two, of the wit- 
nesses, that the Wallula had changed her course out of the channel and 
toward the Washington shore; but this is not substantiated, in the 
light of the other testimony. The testimony is in conflict touching the 
time that elapsed after the passing whistle was sounded by the Dorr 
to the time of the collision. The witnesses on the Wallula and Ockla- 
hama at the time, speaking to the subject, are impressed that it was 
very short, measured by a few seconds only. The witnesses who 
were on the Dorr fix the time ranging from 1% to 3 minutes. El- 
liott, who from the shore saw the boats come into contact, estimâtes the 
time at about 3 minutes, and he further thinks that the Dorr was 
about 300 feet from the Ocklahama when the whistle was sounded. 
Captain Turppa, who was on the Ocklahama, says in effect that, after 
she had run up on the starboard side of the Wallula, the Ocklahama 
backed a first and a second time, meaning by that that she used her 
wheel to propel her astern ; that the first time was to stop her head- 
way, and the second to carry her astern ; and that her movement was 
straight astern of the Wallula in the channel, without veering to star- 
board, or, if she veered in that direction at ail, that it was caused by the 
current. At no time did the Ocklahama navigate so far astern of the 
Wallula as to take the bight out of the tow line. A witness on the 
Dorr thinks that the line was rendered taut by the Ocklahama's back- 
ing, even to the extent of drawing the Wallula after her ; but this was 
not the case, as none of the witnesses who were in better position to 
observe the situation so testify. 

There were at the time on the bridge of the Dorr Julius Allyn, the 
pilot in charge of the ship; E. R. Hofifman, second mate, an experienc- 
ed mariner; and Capt. M. Bliesath, the master — ail of whom hâve 
given their testimony. According to thèse witnesses, the Dorr was from 
800 feet to a quarter of a mile away from the Wallula and Ocklahama 
when they became aware that the latter boats had come to a stop in 
the channel. Orders were at once gjven to stop the engine and put the 
wheel hard over to port, which would throw the ship's course to star- 
board. When within 500 or 600 feet of the boats ahead, the Dorr's 
engines were ordered f ull speed astern, which, with the style of her pro- 
peller, had the effect to accentuate her movement to starboard. She 
had commenced to answer her helm before the last order was given. 
The Ocklahama was observed to be backing her wheel, when an order 
was given the Dorr to stop her engine. The three witnesses differ 
somewhat as to the relative time in which thèse incidents transpired. 
Allyn, the pilot, says that shortly after he put his engine astern he 
saw the Ocklahama commence to swing to starboard, and when about 
300 feet away from the boats ahead he gave the passing signal of one 
whistle. He was then asked, "How was the Ocklahama lying at that 
time ?" to which he answered, "Swineing out across the channel." He 
further says, "The nearer we approached the Ocklahama, the faster 
she swung out." Bliesath was impressed that the three orders, name- 
ly, one whistle blown as a passing sienal, the wheel of the Dorr put 
hard aport, her engines stopped and put full speed astern, ail happened 
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inside of two or three seconds, ail of which was donc when the Dorr 
was about 800 to 1.000 feet away from the other boats. At this time 
the witness had noticed that the paddlewheel of the Ocklahama was 
backing. Hoffman's testimony is Àat, when the Dorr was a quarter of 
a mile away, he told Allyn that the Ocklahama was working her wheel 
astern, and that immediately he (Allyn) gave the order, "Hard aport." 

The witness Elliott was on shore at Elliott Point at the time of the 
collision, and he thinks about 550 feet distant. His testimony is to the 
effect that the Ocklahama backed at an angle across the channel, and 
was still in motion, moving astern, when the coUision occurred; that 
she had moved awav from the Wallula about 75 feet, but the witness 
could not say whether the Dorr had changed her course or not. He 
does say, however, that the Dorr kept coming up straight, right against 
the ice on the starboard side. Witnesses on the Ocklahama seemed to 
think the Dorr aooroached to port, which would be to the starboard of 
the Ocklahama looking astern. 

The relative positions of the two boats at the time they came into 
collision are fixed satisfactorily by the angle at which the Dorr struck 
the Ocklahama. Her nose struck the beam supporting the cylinder tim- 
bers from 2 to 3 feet to the starboard of the center looking from the 
Dorr, and, after breaking it, struck the cylinder timber to the right sev- 
eral feet further ahead, and left its mark there. After so striking the 
Ocklahama, the Dorr backed up somewhat, and attempted to go for- 
ward again, when the port bluff of her bow came in contact with the 
Ocklahama's fantail. This accounts for the scar found on the Dorr's 
port bow. This shows that, if the Dorr had changed her course two 
points, as one of the witnesses seemed to think she had, it would be 
nearly sufficient, if not quite, to account for the angle at which she col- 
lided with the Ocklahama. The Ocklahama's backing across the chan- 
nel could not, therefore, hâve been at any considérable angle. 

Two rules of admiralty are invoked — one by the libelant, namely, 
that an overtaking vessel shall keep out of the way of the overtaken 
vessel ; and the other by the respondent, that, when vessels are in 
sight of one another, a steam vessel under way, whose engines are 
going full speed astern, shall indicate that fact by three short blasts 
of the whistle. The first rule has but Httle application hère, because 
the Wallula and Ocklahama were not moving ahead. The Wallula 
was virtually at anchor, or, if moving at ail, was drifting very slowly 
astern with the current. The Ocklahama was maneuvering to keep her 
line from fouling the Wallula's wheel and rudder. By a stronger rea- 
son, an approaching vessel is required to keep out of the way of an- 
other at anchor, or at a full stop, knowing her condition and position. 
It may well be doubted whether the Ocklahama cornes within the rule 
invoked by respondent. She can hardly be said to hâve been under 
way, with her engines going full speed astern. At no time were her 
engines going full speed astern, and she was not navigating astern in 
the sensé that she was moving from one place to another in the water. 
The case of The Sicilian Prince (D. C.) 128 Fed. 133, is cited. The 
ship had been backing full speed astern, but had stopped her engines, 
and was held at fault in not giving the proper signais under the rule. 
242 F.— 61 
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This case is illustrative only so far as it has any bearing on the présent 
case. 

But, conceding the application of the rule, and that it was the duty 
of either the Ocklahama or the Wallula to blow three blasts of the 
whistle, and conceding even further, as it is argued, that it was incum- 
bent upon them, or either of them, to give a danger signal, or to hâve 
a watch upon the Ocklahama, I am of the firm, opinion that the omission 
to do either of thèse things did not contribute in the least to the colli- 
sion that ensued. AU the witnesses on the Dorr concède that they 
observed the positions of the Wallula and the Ocklahama, that they 
had corne to a hait in the ship's channel, and that the Ocklahama was 
backing her wheel when the Dorr was from 800 f eet to a quarter of a 
mile distant. Further than this, they knew, if their testimony is true, 
that the Ocklahama was backing diagonally in the channel only a 
littl'e time after they had observed that the boats had come to a stop. 
Indeed, Allyn gave a passing whistle when, according to his own state- 
ment, the Ocklahama was swinging across the channel. Ail this goes 
to show that the Dorr knew perfectly well the position of the boats 
ahead of her, and the exact maneuver of the Ocklahama, and, notwith- 
standing, the Dorr attempted to pass to the starboard. Any signaling 
of the Ocklahama or the Wallula could not hâve put the Dorr more 
into actual cognizance of the real situation than she was already, and 
it was the duty of the Dorr to keep eut of the way of thèse boats. It 
is manifest that the Dorr was holding to the channel in the ice which 
the Wallula had broken through. This channel was perhaps 70 feet 
in width, or thereabouts, and it is probable that the Dorr attempted 
to pass without breaking through ice outside of it. Elliott says the 
Dorr was running along against the ice on her starboard when she 
came into collision with the Ocklahama. There was plenty of room in 
the river to hâve passed safely upon either side of the Wallula and 
Ocklahama. It is quite probable that the Ocklahama was backing 
slightly across the channel made in the ice at the time, as the Wallula 
had partially made the curve in the channel to port, and therefore, if 
the Ocklahama had backed straight astern of the Wallula, it would 
hâve thrown her slightly across the channel. But, knowing the situa- 
tion of thèse boats and the maneuver of the Ocklahama perfectly, as it 
seems to hâve, the Dorr was at fault when it attempted to pass on so 
narrow a margin, and this fault was the proximate cause of the colli- 
sion. Whatever omission in observing the rules of navigation there 
might hâve been on the part of the Wallula and Ocklahama, it could 
not in the slightest degree hâve contributed to the accident, as the Dorr 
had ail the knowledge of the situation that any signais from the two 
boats could hâve given her. 

The case of The Erandio (D. C.) 163 Fed. 435, is one where the lead- 
ing boat became stuck fast in the ice, and the one foUowing her was 
so near that a collision was unavoidable, although proper effort was 
made to prevent the boats coming together. It was held that neither 
vesseJ was at fault. The case is not in point hère. 

The conclusion is that the Dorr was solely at fault, and is liable for 
the injuries sustained by the Ocklahama. 
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In re V0CKB5, 

(District Court, W. D. Kentucky. January, 1917.) 

ï. Banketjptcy <g=5>288(l) — Summaby Pboceedings by Teustee — Adverse 
Olaimants. 

A licensed saloon keeper, being vmable to pay for his state and city 
licenses as they became due, applied to the C. Company for a loan with 
whlch to pay therefor, and pledged the licenses to that company as surety 
for the Indebtedness, at the same tlme glvlng its secretary a power of at- 
torney to sell them and apply the proceeds to the payment of such deDt. 
Thereafter, and before he became bankrupt, hls landlord sold bis stock 
and fixtures under a distress warrant and the C. Company became the 
purchaser. That company sold the stock and fixtures to the clalmant, aucl 
also assigned the licenses to hlm. The clalmant procured an asslgnment 
of the state llcense by the state authorltles, and surrendered the clty 
llcense to the city authoritles, which issued a new llcense to hlm in the 
place thereof. Held, that the trustée' s right to such licenses should te 
tried out In a plenary action, and not in a summary proceeding upon 
rule to show cause, as his right to the licenses depended upon Important 
and far-reaching questions, and the clalra of the clalmant was not merely 
colorable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447.] 

2. Bankkuptcy (@=S02(2) — Pboceedings by Teustee — Pleading. 

A response by the clalmant to a rule to show cause was suflident, 
where it set up the faets as to its acquisition of the licenses and the sur- 
render thereof to the state and clty authoritles in exchange for new 
licenses, as it could not be required to surrender licenses which it did 
not hâve the power to surrender. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 456.] 

3, Bankruptcy <s=»288(1) — Summaby Pboceedings — ^Adverse Claims. 

When it developed that the clalmant made an adverse clalm to the li- 
censes, which was not merely colorable, the référée should hâve discharjC' 
ed the rule, as he had no jurisdiction to détermine the issues. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447.] 

In Bankruptcy. In the matter of August H. Vocke, bankrupt. On 
review of an order of the référée. Order reversed. 

Giiïord & Steinfeld, of Louisville, Ky., for trustée. 

Kohn, Bingham, Sloss & Spindle, of Jlyouisville, Ky., for petitioners. 

EVANS, District Judge. A. R. Cooper, the trustée of this bankrupt, 
in November, 1916, filed a pétition before the référée, asserting that the 
bankrupt had a license issued by the city of I/)uisville and one issued 
by the state of Kentucky to conduct a saloon business in this city, 
neither one of which had expired on September 2, 1916, when the 
adjudication was made. It appears that the license showed that the 
business was to be conducted at 106 South Fourth street. The trustée 
showed that, prior to his élection as such, a corporation, styled "Jul's 
Café," had been created under the law of Kentucky, and this corpo- 
ration had purchased the bankrupt's place of business from the Central 
Consumers' Company, which had attached it for rent before the ad- 
judication, and subsequently had it sold under the attachment, and that 
the respondent, Jul's Café, had taken possession of the licenses in the 

^=5For other cases see same toplc & KBT-NUMBBR In ail Key-Nuœbered Digests & Infleies 
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saloon without right and without paying the trustée tlie value thereof. 
The trustée asserted that the licenses were his property, and that he 
was entitled to hâve possession of them. He thereupon prayed the 
référée to enter an order directing Jul's Café to show cause why it 
should not surrender the licenses. The référée issued the rule as 
prayed for. The Jul's Café responded as follows : 

"The respondent, Jul's Café, for response to the order entered herein re- 
quiring It to show cause, If any it bas or can, why it shall not tum over 
to the trustée herein the licenses nfentloned in said order, states that it ha s 
not in Its possession or under Its control any of the licenses referred to in 
said order, and that the only licenses which it bas in its possession are th(! 
licenses that were assigned to It by the state of Kentucky and Jeffersori 
county, or issued to It by the city of Loulsville, authorizing it to conducr, 
a saloon at 106 South Fourtb street, in Louisville, Ky., and that it acquired 
the said licenses in tbe following manner, to wlt: It states that, prior to the 
adjudication of ébe said August Vocke a bankrupt, he was engaged in the 
business of operating the said saloon at 106 South Fourtb street; that he got 
bebind in his rent and a distress warrant was sued out by bis landlord and 
levled upon the stock and fixtures contained in said saloon ; that a sale was 
made undèr the said distress wan-ant, and tbe Central Oonsumers' Company 
became the purchaser of said stock and fixtures, and afterwards tbis resi)ond- 
ent bought the said stock and fixtures from the said Central Consumers' Com- 
pany. It states that at the tirae it also bought from the Central Consumers' 
Company the state and city licenses that had t>een issued to the said August 
H. Vocke authorizing hlm to conduct a saloon at said 106 South Fourtb street. 

"Respondent states that it is informed and believes and charges the facrt. 
to be that tbe Central Consumers' Company acquired the said licenses from 
the said Vocke under the following circumstanees, to wit : That in May, 1910. 
when his state license became due, the said Vocke waa unable to pay for said 
licenses and applied to said Central Cousunïers' Company for assistance in 
obtaining them ; that the said Central Consumers' Company thereupon ad- 
vaneed to said Vocke the money to pay for said state license, and slmultane- 
ously with the said advanee or loan the said Vocke pledged the said state li- 
cense to said Central Consumers' Company as security for the repayment ofl 
said advanee, and at the same timte executed and delivered to Charles P. 
Dehler, the secretary of said Central Consumers' Company a power of attor- 
ney in and by whlch. he autborized the said Dehler 'to Indorse, sell, and deliv- 
er the said licenses,' and 'to collect and receive the proceeds of said licenses.' 
and to apply the proceeds of said licenses to the payment of the said advanee 
made to him by said Central Consiuners* Company. It states that likewlsf , 
in August, 1916, the said Vocke's city license became due and he was unable 
to pay for same, and again he applied to the Central Consumers' Company for 
assistance, and that said Central Consumers' Company thereupon advanced 
to said Vocke the money to pay for said city license, and simultaneously with 
said advanee or loan the said Vocke pledged to the said Central Consumera' 
Company the said city license as security for the repayment of said advanee, 
and at the same tlme executed and delivered to Charles P. Dehler, tbe secre- 
tary of said Central Consunïers' Company, a power of attomey in and by 
which he authorized and emçowered the said Dehler 'to indorse, sell, and de- 
liver tbe said licenses,' and to collect and receive the proceeds of sale thereof, 
and to apply the proceeds of sale to the payment of said advanee made to him 
by said Central Consumers' Company. 

"Respondent states that said licenses, state and city, Issued to the said 
Vocke as aforesaid, were assigned and transferred to tbls respondent by tbe 
said Charles P. Dehler under tbe autbority vested in him by the two powers 
of attorney above mentioned, and that the said state license was duly assign- 
ed to tbls respondent by the proper authorlties of the state of Kentucky ; that 
the said city license was surrendered by thls respondent to the city of Louis- 
ville, and there was issued to this respondent by the proper authorlties oï 
said dty new licenses in the name of this respondent, authorizing it to cou- 
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duct the saloon business at said place, and thèse Ucenses assigned to it as 
aforesaid and issued to it in its name are tbe only licenses in the possession 
of tlils respondent or under its control. Respondent further states that it is 
informed and believes, and charges the fact to be, that the value of said 
state and citj licenses issued to said Vocke as aforesaid at the tlme of their 
sale to this respondent by said Central Cîonsumers' Company and the amount 
paid therefor by thls respondent Is less than the amount that was then due 
to said Central Consumers' Company by said Vocke on account of said two 
advances made by said conïpany to said Vocke to pay for said licenses. 

"Wherefore, having fuUy responded to the said order, the respoudent prays 
that this, its response, be adjudged sufficient, aud that it be relieved of fur- 
ther attendance on the court." 

The gênerai question presented upon the rule and the response there- 
to was whether the latter was sufficient in law. This question was 
argued before the référée, who thereafter, pursuant to a written opin- 
ion filed, entered an order as f ollows : 

"At Louisville, in said district on the 20th day of December, 1916, this 
matter having been heretofore submitted to the court as to the suffleiency of 
the response by Jul's Café to the order entered hereln requirlng It to show 
cause why it should not turn over to the trustée herein the licenses mentioned 
la said order, and the court, now being advised, delivered a written opinion 
which is now filed herein and made part of the record In this proceeding, and 
pursuant to said opinion, it is now ordered and adjudged by the court that 
the assignments by the bankrupt herein to the Central Consumers' Company 
of the State llcense issued to hira' in May, 1916, and the city license lssue«l 
to hinx in August, 1916, are void and of no efCect, and that said Central Con- 
sumers' Company took no interest thereln, or lien upon the said licenses by 
such assignments, and that the transfer of said licenses to the said respond- 
ent, Jul's Café, by Charles P. Dehler, who is secretary of said Central Con- 
sumers' Company, under and by virtue of the powers of attomey executed and 
delivered to said Dehler the secretary of said Central Consumers' Company, 
Is null and void and of no effect. It is further ordered and adjudged that at 
the time of the adjudication herein, and at the timte of the transfer of said 
licenses by said Central Consumera' Company by virtue of said powers of 
attomey to said Charles P. Dehler, said licenses were the property of and 
belonged to this estate, free from any right, title, Interest, or lien of the 
Central Consumers' Company, and that, upon his élection and qualification as 
trustée herein, A. R. Cooper, as such trustée, became vested with ail of tho 
right, title, and interest of the bankrupt in said licenses, subject to suCh limi- 
tations imposed by law free fronï any such right, title, interest or lien of the 
Central Consumers' Company, together with ail the powers or privilèges grant- 
ed to the banknipt by virtue of said licenses subject as aforesaid to such, 
limitations Imposed by law. It is therefore ordered and adjudged by the 
court that the response filed herein by said Jul's Café to the said order men- 
tioned herein be and the same is now adjudged insufficient, and said Jul's 
Café Is now ordered and dlrected to turn over and delher to A. R. Cooper, 
trustée, said state and city licenses referred to herein." 

Both the Jul's Café and ihe Central Consumers' Company (the lat- 
ter was a créditer of the bankrupt, but had not been a party to the pro- 
ceedings under the rule) joined in a pétition for a review by tlie court 
of the order of the référée requiring the Jul's Café to surrender the 
licenses. If this were a plenary action between proper parties in inter- 
est, several interesting and possibly far-reaching questions might be 
raised for décision under the state and municipal laws of Kentucky, 
if we may so separately designate them. Some of those questions 
might be : 
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1. Whether the original licenses issued to the bankrupt were trans- 
férable, even under the circumstances stated in the response ? 

2., if transférable even to a limited extent, what interest, legaJ or 
équitable, did the respondent acquire in them? 

3. What was the effect of the surrender of the old licenses and the 
issuance of new ones in their stead? 

4. The trustée does not show that he made any claim to the leased 
premises under the lease, nor that either himself or the creditors mani- 
fested any désire or purpose to conduct the saloon business there in 
succession to the bankrupt under the licenses. Under thèse circum- 
stances what, if any, interest does the trustée hâve in those documents 
or the rights or privilèges they conf er ? 

5. It appears from the response that the bankrupt, not being able 
otherwise to secure the money for paying for the licenses, obtained it 
from the Central Consumers' Company, and to secure its repayment 
indorsed on them, respectively, certain powers of attorney to sell and 
receive the money and to repay the Central Consumers' Company what 
it had advanced to pay for them. In this state of fact, what interest, 
légal or équitable, did the Central Consumers' Company acq^uire by 
thèse indorsements ? 

6. What was the surrender value of the licenses at the time of the 
adjudication, and was the trustée entitled to the whole or any part of 
that value, and, if so, who owed it to him ? Did the Jul's Café or the 
Central Consumers' Company owe the money to the trustée ? In this 
connection it might also be a question as to whether any right of ac- 
tion by the trustée would exist, in the absence of a claim by the trus- 
tée of the right of occupancy of the leased premises, in such way as to 
make valuable the right to the licenses under which to operate a saloon. 

[1] Certainly thèse are interesting and important questions, to be 
determined by the law of Kentucky, and upon the record we may at 
this stage détermine whether the claim of Jul's Café to the licenses is 
fairly to be considered an adverse one, or is it one that is merely color- 
able? Considering that question, we think it cannot be held, on the 
face of the record, that its claim to the papers is merely colorable. On 
the contrary, it is manifestly an adverse claim. That being so, we 
think the questions we hâve indicated, and others which might arise 
upon the facts shown by the record, should be tried out in a plenary 
action, and not in a summary proceeding like the one adopted by the 
trustée. This seems to be clear from authorities like Courtney v. Shea 
(C. C. A. 6th Cir.) 34 Am. Bankr. R. 753, 225 Fed. 361, 140 C. C. A. 
382 ; 1 lyoveland on Bankruptcy, § 36, p. 122 ; In re Mimms & Parham 
(D. C. Ky.) 27 Am. Bankr. R. 469, 193 Fed. 276; In re Yorkville 
Coal Co. (C. C. A. 2d Cir.) 33 Am. Bankr. R. 633, 211 Fed. 619, 128 
C. C. A. 570; In re Rathman (C. C. A. 8th Cir.) 25 Am. Bankr. R. 
246, 183 Fed. 913, 106 C. C. A. 253; Collier on Bankruptcy (lOth Ed.) 
476, 489. 

[2] Coming now to the question more directly involved on this péti- 
tion for review, we think the référée was in error in holding that the 
response to the rule was insufficient. Upon the facts shown we think 
it was a good response to the rule — the summary process — to say in 
the manner shown that the licenses issued to the bankrupt were not in 
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possession of the respondent, that the respondent claimed as its own 
those which were in its hands, that those issued to the bankrupt had 
been surrendered to the state and city o£ Louisville, respectively, and 
that the licenses to do business at the place indicated had been trans- 
ferred to the Jul's Café. It appearing that the licenses issued to the 
bankrupt had been surrendered by the respondent and were not in its 
possession, a rule to surrender them becomes a vain thing, because 
the corporation could not be punished for contempt for not surrender- 
ing what it did not hâve the power to surrender. 

[3] The real questions are those hereinbefore suggested, or similar 
ones, and their settlement must be obtained, not in a summary pro- 
ceeding, but in a plenary action, or by some adjustment between the 
parties in interest. Whether the respondent is bound to surrender any 
licenses issued to it in its own name or otherwise in substitution for 
the original licenses to the bankrupt is a question to be determined in 
a plenary action, inasmuch as respondent makes an adverse claim to 
them which obviously is not merely colorable. When this situation 
developed, the référée should hâve discharged the rule, as he had no 
jurisdiction to détermine such issues. Courtney v. Shea (C. C. A. 6th 
Cir.) 34 Am. Bankr. R. 753, 225 Ked. 361, 140 C. C. A. 382. 

A decree will be entered, reversing the order sought to be reviewed, 
and the référée will be directed to discharge the rule to show cause, but 
without préjudice to the rights of the trustée to bring any appropriate 
action to enf orce his rights as he may be advised. 

A decree accordingly may be entered 



BERGHER et al. v. GENERAL PETROLEUM CO. et al. 
(District Court, N. D. Callfomla, Fîrst Division. May 23, 1917.) 

No. 16153. 

1. Salvage <S=>18 — Compensation — Rights of Ceew. 

The right of tlie erew of a salving vessel to compensation for salvage 
services cannot be destroyed by any contract between the owners of such 
vessel and the owners of the vessel salved. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 31-43.] 

2. Salvage <@=536 — Compensation — Rights of Cbew. 

Contraets between the owners of salved and salving vessels, fixing the 
amount which is to be paid for the salvage service, are binding upon the 
parties, but not upon the crew of the salving vessel, unless they assent 
to it. If the amount agreed upon is reasonable payment for the entlre 
service, the salvor receiving It may be compelled to distrlbute to the crew 
their just proportion ; but the crew are not bound to look to hlm, but may 
look to the salved vessel and its owners. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 85-91.] 

3. Salvage <S=>23 — Compensation — Rights or Ceew — Effect of Conteact 

Between Ownebs. 

A steamer became dlsabled 60 miles ofC the coast of Mexico, because of 
dirt and water In her fuel oil, and could not make steam. She called by 
wireless to her owner in Callfomla, who sent a tug to her assistance- 
but for some reason It did not find her. Two days later the owner con- 
tracted wlth ano ther vessel in San Francisco to go to her relief and tow 

C=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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her to San Pedro, for whlch it agreed to pay an agreed sum iwr day and 
fuel eost ; the amount being no more than the actual value of the use ot 
the vessel at charter rates. The dlsabled vessel was found, after she 
had drifted for 4 days and was within 10 miles of the coast, and was 
towed to San Ped-ro and the agreed compensation pald. Heîd, that the 
service was not one of towage merely, but of salvage, and that the crew 
of the salving vessel, who had slgned on for a voyage, were entitled to 
recover from the owner of the salved vessel half a month's wages for 
their part in the service. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §| 53, 54.] 

In Admiralty. Suit by C. Bergher and others against the General 
Petroleum Company and others. Decree for libelants. 

F. R. Wall, of San Francisco, Cal., for libelants. 

A. L. Weil, of San Francisco, Cal., for libelee. 

Ira S. Lillick, of San Francisco, Cal., for J. R. Hanify and others. 

DOOLING, District Judge. On August 1, 1915, the steamer Mills, 
under charter to respondent General Petroleum Company, became dis- 
abled while off the west coast of Mexico because, owing to dirt and 
water in her fuel oil, she was unable to make steam. In this condition 
she drifted with the wind and current at the rate of about a mile an 
hour until August 5th, when she was picked up by the steamer Francis 
Hanify and towed to San Pedro. During the four days before she was 
picked up she drifted from a position about 60 miles from shore to a 
position about 10 miles ofif shore. On August Ist her master sent 
ihe f ollowing message to San Pedro : 

"Owing to dlrt and water in fuel oil, engineers cannot fumlsh steam to 
proceed and hold out no hopes. They say Ares may go out at any tlme, put- 
ting wlreless out of conïniission. You will hâve to arrange to tow ship In. 
Our position is lat. 30° 15', long. 117° 03'." 

On the same day respondent Petroleum Company replied : 

"We are sending towboat from San Diego, havlng given them your position." 

Later, but apparently on the same day, respondent sent the foUow- 
ing: 

"Towboat left San Diego at 6 p. m., owned by Spreckels Company. Accept 
other assistance. Hâve towboat proceed with steamer to San Pedro, not San 
Diego. Wlreless your position often." 

On August 2d respondent sent the f ollowing : 

"Conflrm receipt of wires concerning dispatch of towboat, Tug should 
reach you thls aftemoon." 

To this the Mills replied on the same day : 

"Your message recelved concerning towboat. Current and wlnd setting ua 
one mile per hour from last position to S. S. E. m'agnetic." 

Thereafter, and on the same day, at 1 p. m., the Mills sent the fol- 
lowing : 

"Position S. S. Mills 11:15 a. m. lat. 29° 51', long. 117° 16'." 

And at 5 :07 p. m. she sent the f ollowing : 

No towboat in sight. Position at 4 p. m. lat. 29° 44' north, long. 116° 53' 
west. Drift one-half mile S. S. E. per hour. What towboat has corne, and 
has she a wlreless?" 
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Why the tug sent out did not find the Mills does not appear. On 
August 2d the steamer Francis Hanify left San Francisco for San 
Pedro, there to take on a cargo of fuel oil for Tocappila, Chile. Her 
crew shipped at San Francisco under this agreement : 

"Office of the United States Shipping Commission, for ttie Port of San 
Francisco, Califomia, August 2, 1915. It is agreed between tlie master 
and seamen, or marlners, of the steamer Francis Hanify, San Francisco. 
Califomia, of wliicli F. D. Zaddard is at présent niaster, or whosoever 
shall go for master, now bound from the port of San Francisco, Cali- 
fomia, to San Pedro, Califomia, to Arica, Chile, or sueh other ports as the 
master may direct, on the west eoast of South America, thence to Kew Or- 
léans, Louisiana, and such other ports and places in any part of the worUl 
as the master may direct, and hack to a Pacific Coast port, with final dis- 
charge in the United States, for the term of not exceeding twelve months." 

On the arrivai of the Hanify at San Pedro, her master was directed 
by her owners to take on sufificient oil for the purpose and proceed to 
the Mills and tow her into San Pedro. This was in pursuance of a 
contract made at San Francisco on August 3d, between the General 
Petroleum Company and the owners of the Hanify. According to the 
former, the contract was that the Petroleum Company agreed to pay 
$400 a day for the time consumed and to reimburse the Francis Hanify 
for the value of the oil used, and for this the Hanify was to proceed 
to the position of the Mills as reported by wireless and tow her into 
San Pedro. As stated by the owners of the Hanify, the contract was 
that the Petroleum Company was to pay them $400 per day for the 
time consumed, and to reimburse them for the value of the oil used in 
the service of towing the steamer Mills, and the Hanify Company 
agreed to send the Francis Hanify out from San Pedro, and pick up 
the Mills, and tow her back to San Pedro for that compensation. Un- 
der either version, the finding of the Mills and the towing of her into 
San Pedro would seem to be essential to a claim for payment. Pur- 
suant to the agreement, the Hanify found the Mills and towed her to 
San Pedro, the time consumed being three days and four hours, for 
which the Petroleum Company paid the owners of the Hanify the 
amount agreed upon ; that is to say, $1,266.66. In addition, they paid 
$323.12 for the oil consumed, making a total amount paid of $1,589.78. 
No agreement was made with the crew of the Hanify, nor was any- 
thing paid to any of them for the services that were rendered to the 
Mills, except their regular wages. 

This action was brought by some of the crew, in behalf of themselves 
and ail others interested, against the owners of the Francis Hanify 
and owners of the Mills ; the libelants claiming that the services ren- 
dered to the Mills were salvage services, and asking for a decree that 
the court fix the value of such services in the lump sum of $7,500, and 
direct the owners of the Hanify to account for the amount received by 
them, and that the owners of the Mills be compelled to pay into court 
the remainder for the benefit of those entitled thereto. Both respond- 
ents answer, setting up the fact that the services rendered were purely 
towage services, that their fuU value has been paid, according to the 
agreement, and that the crew of the Hanify are not entitled to any 
extra compensation beyond their wages for anything done by them in 
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the premïses. The libel was filed February 2, 1917. The value of each 
of the vessels was at the times mentioned $200,000. 

The case thus presented is an interesting one, and the principles 
that should govern its détermination are very important, involving, as 
they do, the rights of the crew of the Hanify to recover for salvage 
services, if thèse were such, and the rights and obligations of the own- 
ers of the Hanify and Mills under the contract between them, already 
fully carried out by each. Yet the governing principles do not seem to 
me to be at ail obscure. 

[1] In the first place the rights of the crew of a salving vessel to 
compensation for salvage services cannot be destroyed by any con- 
tract between the owners of that vessel and the owners of the vessel 
saved. Indeed, the law is so tender of their rights that it makes void 
any assignment by seamen of salvage made prior to the accruing 
thereof. If the seaman himself cannot by agreement deprive himself 
of the right to salvage prior to its accrual, certainly no contract be- 
tween other parties can deprive him of that right. 

[2] In the second place, contracts between the owners of the salved 
and salving vessels are binding, but binding only on the contracting 
parties. The owner of a salving vessel may by agreement fix the 
amount which is to be paid to him for salvage services, and this agree- 
ment will be enforced. But such agreement cannot bind his crew un- 
less they assent to it. If, however, the amount received by him under 
the agreement is a reasonable compensation for the full salvage serv- 
ice, including the services of the crew, he may be compelled to dis- 
tribute to the crew their proportion of such amount. The crew, how- 
ever, are not bound to look to him for their reward, but may look to 
the salved vessel and its owners, for neither the agreement of the own- 
ers nor the payment of the money is binding on them without their 
assent thereto. If it were, the owners would always hâve it in their 
power to defeat the rights of the crew by fixing the amount to be paid 
at such a trifling sum as to make it impossible for the crew to receive 
any commensurate reward, even if the whole sum agreed upon were 
distributed among them. If the owner of the salved vessel shall hâve 
paid to the owner of the salving vessel the full value of the service, 
including the service of the salving crew, and is thereafter called upon 
by the crew to answer to them, I am confident that under the gênerai 
admiralty practice he could bring in the owner of the salving vessel 
to answer jointly with himself, and the rights of ail the parties could 
be adjusted in the single action. 

[3] Applying thèse principles to the case at bar, I am of the opin- 
ion that the service performed was a salvage service, and not merely 
one of towage. The Mills was disabled, drifting at the mercy of the 
winds and currents, and had so drifted for four days before she was 
picked up. In that time she had drifted to within 8 or 10 miles of the 
shore, from a position 60 miles distant therefrom. Her first telegram 
announced the danger of her wireless becoming unserviceable. The 
tug first sent to her relief had for some reason not found her. I 
think thèse facts stamp this as a salvage service within well-recognized 
rules. That both respondents unité in calling it a towage service is 
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not really of much moment as affecting the rights of the crew. But 
it is in évidence that the owners of the Hanify received for this service 
under their contract no more than the actual value of the use of their 
vessel at her charter rates. This being so, it cannot be said that there 
was included in the amount received by them any compensation for the 
salvage services of their crew for which they should be held to ac- 
count to them. The crew, therefore, must in this action look for their 
compensation whoUy to the General Petroleum Company. In a some- 
what similar case (The Roanoke, 209 Fed. 114) this court allowed one- 
half month's pay to each of the crew of the salving vessel. The Cir- 
cuit Court of Appeals, while not disturbing the award, declared it to 
hâve been very libéral. I am disposed, however, to make the same 
award in the présent case, but only to the actual libelants. 

The prayer for a lump sum will be denied, but to each of the crew 
who has appeared herein will be awarded one-half month's wages, with 
costs, the decree to run against the respondent General Petroleum 
Company only. 

Let such decree be prepared. 



In re NATUBALIZATION OF SUBJECTS OF GERMANT. 

(District Court, B. D. Wisconsln. May 14, 1917.) 

AUENs i®=361 — Enemies — Natueaxization — "Application." 

Rev. St. § 2171 (Comp. St. 1916, § 4362), flrst enacted In 1802 (Act Aprll 
14, 1802, c. 28, 2 Stat. 153), déclares that no alien who is a native, citizen, 
or subject, or a denizen, of any country with whlch the United States is 
at war at the tlme of his application, shall then be admltted to become a 
citizen of the United States. In 1906 (Act June 29, 1806, c. 3592, 34 Stat. 
59C) the naturallzatlon law was changed, and allons were for the first 
time required to file a pétition for cltizenship, glving a 90-day notice before 
the certifleate could be granted. Prlor to this time applications had been 
granted without such notice. During tjie Intérim between the flling of a 
pétition for cltizenshlp and the hearlng on such pétition a state of war 
was declared between the United States and the German Empire, of which 
the petltloners were subjects. Held that, as the change in the naturallza- 
tlon law was for the protection of the United States, and as the obvions 
purpose of section 2171 was for the protection of the United States, such 
section must be construed as inhibitlng the grantlng of cltizenshlp to the 
petltloners, on the theory that the formai application in court is the one 
referred to. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 119-122. 

For other définitions, see Words and Phrases, Flrst and Second Séries, 
Application.] 

In the matter of certain pétitions for naturalization filed by sub- 
jects of Germany. Pétitions denied. 

William T. Birkby, Naturalization Examiner, of Chicago, 111., for the 
United States. 

GEIGER, District Judge. At the last hearing of naturalization 
matters, there were presented four pétitions by persons who were sub- 

(g==}For oth«r cases see eame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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jects of Germany. Thèse had been filed, and notice of their pend- 
ency given, in the regular manner. The proofs upon each were taken, 
and it is conceded in each case that the applicant, though a subject 
of Germany, is qualified to become an American citizen. No bar is 
interposed to admission, save such as arises — if any does arise — by 
virtue of a statute of the United States, viz. : 

"Sec, 2171. No allen who Is a native citizen or subject, or a denizen of any 
country, state, or soverelgnty with which the United States are at war, at the 
tlme of hls application, shall be tben admitted to become a citizen of tho 
United States." Comp. St. 1916, g 43e2. 

So much of the statute is material for présent considération. It 
contains certain other provisos, to which allusion will be made. On 
its face this statute appears quite plain. It so happens that on the 6th 
day of April, 1917, the Congress of the United States passed a resolu- 
tion declaring that a state of war exists between the United States 
and the Impérial Government of Germany, and hence, when thèse cases 
were called, the examiner, upon the authority of this statute, objected 
to the issuanec of a certificate of naturalization to the four applicants 
to whom I hâve referred. 

The question arises: What is meant by the language "with which 
the United States are at war," etc.? On the one hand, it may be 
urged that "at the time of his application" refers to the time of filing- 
the formai written pétition with the clerk of the court, and whereof 
90 days' notice must be given before the actual naturalization can take 
place. On the other hand, it may be urged that the word "application" 
means what it meant when the law was passed, 115 years ago. At this 
time the formality respecting the proceeding for naturalization con- 
sisted in a déclaration of intention, as under the présent law, and the 
subséquent coming into court of the applicant with his witnesses, and 
in open court asking that his proofs be received, and, if found suffi- 
cient, the oath be administered and the certificate of naturalization 
granted; in other words, that he be adjudged admitted to citizenship. 
So we hâve this situation: That when this law was passed, in 1802, the 
term "application," as then used, referred to that manner of pro- 
ceeding. That law remained in force, and now remains in force; but, 
104 years later, the présent naturalization law, providing for the prés- 
ent routine of proceedings, was passed, and for the first time intro- 
duced the requirement of the filing by tiie appUcant for citizenship of 
what is denominated in the law a "pétition," which, being filed by the 
clerk is entered of record as a proceeding by the applicant to procure 
naturalization. A 90 days' notice is given, with the further limitation 
upon the court that no one shall . be naturalized unless that pétition 
shall be heard in open court by and in the présence of the judge, upon 
the testimony of the applicant and his witnesses. 

Four weeks ago, after a very brief opportunity for investigation, I 
expressed the informai opinion that the statute means the same thing 
to-day, has the same meaning to-day, as it had at the time it was passed ; 
and, with the investigation that I hâve been able to give the matter 
in the meantime, my then expressed informai view has not only not 
been shaken, but has been fortified, so that to-day I am ready to say 
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that I am entirely clear as to the meaning of the statute, and as to the 
course which the court must pursue in respect of thèse four applicants, 
and any other appHcation that may corne before it for hearing during 
the time of the présent hostiHty between this country and Germany. 

The statute, obviously, at the time of its passage, could hâve but one 
meaning. If the appHcation at that time referred to the act of com- 
ing into open court, presenting the proofs which, if found sufficient, 
entitled the administration of the oath and the issuance of a certifi- 
cate, it could mean nothing else but this, and its purpose was to dé- 
clare in plain language : That when this country is at war with another 
country, no subject of that country shall then be naturalized. That 
langtiage of the act remains the same to-day, and if this section 2171 
had first appeared in 1906, when the présent law was passed, we could 
ail agrée that its terms might be broad enough to apply to either sit- 
uation. That is to say, that the language "application" might refer to 
the pétition that had been filed, and might refer to actual appearance 
for naturalization in court ; but if we are to give effect to the statute 
as it reads to-day, its language plainly bars the naturalization of sub- 
jects of an enemy country in either event, because it reads : 

"No alien who is a native," etc., "of any state or sovereignty wltli whlcti 
the United States are at war at the time of his application sliall 6e then ad- 
mitted to become a citizen of tlie United States." 

Obviously, if any effect is to be given to the word "then," if that 
word is not to be eliminated from the statute, the same meaning of 
the statute must be ascribed to it to-day that was plainly disclosed 
at the time of its original passage ; because, if construed to refer to 
the time of filing the pétition, it would be absurd, because he could 
not under the présent statute be then admitted in any event. So I bave 
no hésitation in saying that this means to-day what it meant when it 
was passed in 1802. 

Now there are certain considérations that, it seems to me, tend 
conclusively to support this view. Congress, when passing this law — 
and it is found in one of the first gênerai naturalization laws that was 
passed — was dealing, not with matter relating to any particular 
equity or considération for particular aliens, but dealing broadly with 
the relation of this sovereignty toward those domiciled hère who were 
subjects of a country and owed actual légal allegiance to a sovereign 
with whom this nation may be at war ; and the obvions purpose of the 
statute was to déclare and effectuate a public policy with respect to 
those so circumstanced. There inheres in the statute the same de- 
clared policy found in many other situations when once a state of war 
arises. It is but a further déclaration of what is recognized generally, 
that when hostilities arise between this nation and another nation, the 
courts of this nation are not, as a matter of right, open to subjects of 
the other nation who may be domiciled in this country. It is a récogni- 
tion of what I believe is legally and practically true, that when once 
hostilities arise between this sovereignty and another sovereignty, the 
récognition accorded to aliens, subjects of the enemy country, domi- 
ciled hère, is a matter of executive grâce. In other words, when once 
hostility arises between the two countries, the subjects of the enemy 
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who may be în this country, take on legally, though perhaps not ac- 
tually, the attributes of hostility which their sovereign takes on, and 
they are dealt with upon considérations, as I hâve just said, of execu- 
tive grâce, and not upon considérations of légal right. 

Now, take a practical view of the construction of this statute. There 
are aliens, subjects of Germany, who hâve filed pétitions prior to the 
déclaration of the existence of hostilities. There are others who are in 
ail respects similarly situated, except that they did not file their péti- 
tions on or before the 90 days prior to April oth. What sound reason 
or what logic can there be in dealing with the man who had in fact 
filed his pétition, upon entirely différent considérations, than are to be 
put forward in dealinff with a man who had not filed his pétition ? It 
is my judgment that it cannot be donc, unless we concède that the man 
who had in fact filed his pétition had acquired some différent or ad- 
vanced status through the filing of his pétition, which the other man 
had not acquired. I do not believe the one who has done that has ac- 
quired any other or différent status. He is still an alien, and does not 
hâve any légal status as a quasi alien or as a quasi citizen. He becomes 
a citizen onJy through his act, in open court, of abjuring, under oath, 
the old, and assuming the new, sovereign allegiance; and, by way of 
illustration, I believe that the executive proclamation, issued shortly 
after the déclaration of hostility, on April 6th, includes as a matter of 
law and in fact ail those who had filed their pétitions just as certainly 
as it included ail those who had not filed their pétitions, and that those 
who had filed their pétitions are subject to executive control, just as 
much as those who had not filed their pétitions. But that they acquired 
a status through the filing of the pétition, involving, legally, anything 
more than the standing of an alien, cannot be entertained. 

By way of further illustration, thèse aliens, whether they had filed 
their pétitions or not, would be subject to the ordinary disabilities at- 
tending alien enemies, as, for instance, the right to resort to courts to 
prosecute suits — in fact, every disability which settled principles im- 
pose upon them because of their legally hostile status. Now, looking 
at the matter in the light of thèse considérations, is it sensible to 
ascribe to Congress in 1906, in so far as it was dealing with matter of 
procédure and practice, an intention in the slightest degree to recède 
from the declared policy of the statute of 1802, or that, in so far as it 
was seeking by a variety of new sections to place greater safeguards 
about the whole field of naturalization, it should deliberately, through 
equivocal nonaction, relax at the point where, presumptively, at least, 
the greatest scrutiny was necessary — the naturalization of those with 
whose légal sovereign we may be at war? 

I am satisfied that nothing short of a clear législative déclaration, 
expressly amendatory of the section dealing with this matter, should 
be allowed to bring about a resuit operating to impair a policy upon so 
important a matter, plainly embodied in a statute passed over a cen- 
tury ago. The amendatory provisos to this section, passed to meet 
situations growing out of the war of 1812, serve, in my judgment, to 
support the view that the policy declared in the original enactment was 
not only clearly understood and reaffirmed, but that it was intended to 
impose upon courts a limitation against the exercise of their jurisdic- 
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tion in favor of such aliens during the existence of hostile relations 
with the sovereign whose allegiance had not been renounced. And as 
already observed, we should not ascribe to Congress an intention, by 
indirection, to fix a différent period or date at which the limitation upon 
the court may be effective. 

It is needless to add that the interprétation of the statute cannot be 
made to dépend upon considérations of equity or hardship respecting 
individual applicants; but the particular applications may be ordered 
to stand and await remédiai législation, if Congress shall see fit to pass 
it, or the pursuit of another course, if appellate judicial authority shall 
give the statute a différent interprétation. 



In re COLLINS. 

(District Court, M. D. Alabama, S. D. May 24, 1917.) 

No. 351. 

1. Sales <S=5>45 — Fbaud — Disaffiemance. 

When one not Intendlng to pay Induces the owner to sell Wm goods on 
crédit by fraudulently concealing hls insolvency and liis Intent not to pay 
for them, tlie seller may, if no innocent third party bas acquired an inter- 
est in the goods dlsaffirm the contract and recover the goods on account 
of the fraud ; the seUer's rights belng superlor to the lien of a judgment 
créditer of the buyer. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 94.] 

2. Bankeuptot <S=»140(2) — Right of Tbxistee — Statuts. 

I>M!pite Bankr. Act July 1, 1898, c. 541, § 47a, cl. 2, 30 Stat 557, as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Oomp. St. 1916, § 
9631), which déclares that trustées shall coUect and reduce to money the 
property of the estâtes for which they are trustées, and shall as to ail 
property in the custody, or comlng Into the custody of the bankniptcy 
court, be deeraed vested with ail the rights, remédies, and powers of a 
credltor holding a lien by légal or équitable proceedings, the trustée Is 
not as to property which the bankrupt purchased with the fraudulent in- 
tention of not paylng therefor, an innocent third party, and hence the 
seller may dlsaffirm the contract and reclaim the property ; the lien of a 
judgment créditer being inferior to the rights of the seller. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 219.] 

3. Bankbtjptoy ®=»140{2) — F^aud — Evidence. 

On a pétition in bankruptcy by a seller to reclaim goods sold a bank- 
rupt, évidence heM to show that the bankrupt secured the goods through 
fraud, knowlng hls inabillty to, and not intendlng to, make payraent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 219.] 

4. Sales <©=»45 — Fbaud — What Consti tûtes. 

An insolvent, who purchased goods wlthout any intention or expecta- 
tlon of paying therefor, is gullty of fraud, though he made no représenta- 
tions as to his ability to pay, for one who buys on crédit impliedly repre- 
sents that he is or will be able to pay. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 94.] 

In Bankruptcy. In the matter of the bankruptcy of B. A. CoUins. 
Pétition by the H. M. Hobbie Grocery Company for review of an or- 
der of the référée denying réclamation of certain merchandise sold the 
bankrupt. Pétition for review granted, and réclamation allowed. 

<g=s>For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dtgests & Indexe» 
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Weil, Stakely & Vardaman, of Montgomery, Ala., for claîmant. 
Farmer & Farmer, of Dothan, Ala., for trustée. 

HENRY D. CLAYTON, District Judge. This matter cornes be- 
fore the court upon the pétition of the H. M. Hobbie Grocery Com- 
pany, of Montgomery, for a review of the order of the référée denying 
its right to reclaim certain goods, which it allèges the bankrupt f raud- 
ulently induced it to sell him shortly bef ore the filing of the voluntary 
pétition in bankruptcy by him. 

[1,2] At the threshold of the matter we are confronted with the 
insistance of counsel for the trustée of the bankrupt that section 47a, 
clause 2, of the Bankruptcy Act, as amended in 1910, prevents the 
maintenance of réclamation proceedings against the trustée of a bank- 
rupt, by a seller of merchandise to the bankrupt, when the sale was in- 
duced and procured through the fraud of the buyer. The court is nn- 
able to agrée to this contention. The doctrine is well established that 
a party — 

"not Intending to pay, who Induces the owner to sell him! goods on crédit by 
fraudulently conceallng hls Insolvency and hls intent not to pay for them, m 
guilty of a fraud, whIch entitles the vendor, If no Innocent thlrd party ha« 
aequired an Interest in them, to disafflrm the contract and recover the goods." 
Donaldson, Assignée, y. Farwell, 93 U. S. 631, 23 L. Ed. 993. 

But the amendment of 1910 to section 47a, clause 2, of the Bank- 
ruptcy Act, does not put the trustée in the position of a bona fide pur- 
chaser for value. He is not an "innocent third party." The amend- 
ment gives him only the rights of a lien creditor. In re Appel Suit & 
Cloak Co. (D. C.) 198 Fed. 322. 28 Am. Bank. Rep. 818. And under 
the laws of Alabama the vendor's right to rescind the sale and recover 
the property, where he was induced to make the sale by the fraud of 
the buyer, is superior to the lien of a judgment creditor and enforceable 
against ail except bona fide purchasers for value. McKensie v. Roths- 
child, 119 Ala. 421, 24 South. 716. In that case McKensie had attach- 
ed the goods of one Blumberg, the sale of which goods Blumberg had 
fraudulently induced Rothsdhild to make, and the court held very 
properly that Rothschild was entitled to recover the goods even though 
McKensie, the judgment creditor of Blumberg, had levied an attach- 
ment on the goods. Réclamations for fraud hâve been maintained in 
Re Underwood & Damiel (D. C.) 215 Fed. 279, in the case of Re Hans- 
ley & Adams (D. C.) 228 Fed. 564, and other cases decided since the 
amendment to section 47a, clause 2, of the Bankruptcy Act, and the 
right of the def rauded creditor to maintain the réclamation upon proper 
proof does not appear to hâve been questioned. 

[3] We are thus brought to a considération of the facts of this case. 
The court has made a careful examination of ail the testimony in the 
case, and is satisfied that the claimant has proved the allégations of its 
pétition. The testimony as to the identity of the goods is sufficient, 
though it is true that the bankrupt, Collins, testifies that to the best of 
his knowledge he bought the tobacco sought to be reclaimed from the 
American Tobacco Company, and not from the Hobbie Grocery Com- 
pany. However, it is a significant fact that, when the bankrupt. Col- 
lins, filed his schedules in bankruptcy, a short time af ter the alleged 
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purchase from the American Tobacco Company, he did not schedule 
them as a créditer, nor does it appear that he ever paid them anything. 
The Hobbie Grocery Company is scheduled as a créditer, and the tes- 
timony is convincing that this firm sold the bankrupt the goods now 
sought to be reclaimed. 

According to the summary of debts and assets, filed by the bank- 
rupt as a part of his sworn pétition, it appears that the bankrupt owed 
debts to the amount of $9,893.46, and that his assets amounted to 
$4,595. The pétition was filed December 17, 1916, and the goods were 
deiivered to the bankrupt 10 days before (on December 7th) on his or- 
der given November 27, 1916. No change for the better appears to 
hâve taken place in the bankrupt's financial condition during that time ; 
indeed, it seems to hâve become worse, and it is clear that the bankrupt 
was hopelessly insolvent when he ordered and received the goods. And, 
considering the conduct of the bankrupt at the time the order for the 
goods was given the salesman of the Hobbie Grocery Company, and 
the other évidence in the case, the court is satisfied that the bankrupt 
had no intention, or reasonable expectation, of paying for the goods, 
and that he did not disclose his financial condition to the seller, but, 
on the other hand, willfully misled the Hobbie Grocery Company as 
to his condition, and deceived them into the belief that their bill would 
be discounted upon delivery of the goods. 

[4] The following remarks of Justice (afterwards Chief Justice) 
McClellan, in delivering the opinion of the court in the case of Max- 
well V. Brown Shoe Co., 114 Ala. 304, 21 South. 1009, may be aptly 
quoted in regard to the f acts of the instant case : 

"One who cornes to buy goods on a crédit Impliedly represents that lie is or 
wiU be able to pay for them, and that he intends to pay for them, and he im- 
pliedly promises to pay for them ; and he Ijnows that the seller parts with 
them on the faith of thèse implied représentations and this Implied promise. 
If in fact he Intends not to pay for them, • • * and is Insolvent or In 
failing circmnstances, so that payment cannot be coerced, he deceives the sell- 
er and practices a fraud upon him in the very act of purchasing his 
property. The purchase itself being a représentation that the buyer In- 
tends to pay the prlce, to so represent or profess by the act of purchasing 
when In truth he intends to do the contrarj', 'is as clear a case of 
misrepresentatlon and of fraud as could be made.' Bigelow on Frauds, 
484 ; Swift v. Rounds [19 R. I. 527, 35 Atl. 45] 33 L. R. A. 561 [61 Am. St. Kep. 
791]. Obviously there need be no misrepresentation by word of mouth, and 
no affirmative concealment, so to speak, of the purchaser's insolvent condition, 
or of his Intention not to pay, or of his want of reasonable exjwctation of 
being able to pay. K thèse facts exist, and are not disclosed, the seller, pro- 
ceeding, and known by the purc-haser to be proceeding on the assumption of 
their nonexistence, or, in other words, on the assumption that the purchaser 
is solvent and intends and reasonably expects to pay, is deceived and defraud- 
ed. * ♦ • A sale and purchase of goods Is fraudulent and open to disaf- 
flrmance by the seller, when the purchaser was at the time thereof insolvent, 
or in failing circumstances, and had the design not to pay for thenï, or had 
no reasonable expectation of being able to pay for them, and either represented 
that he was solvent, or Intended to pay, or had reasonable exjjectation of 
being able to pay, or failed to disclose his financial condition, or the fact that 
lie did not intend to pay, or expect to be able to pay, for the goods." 

An order will be made granting the pétition for review and allowing 
the réclamation. 

242 F.— 62 
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UNITED STATES v. ALPHA PORTLAND CEMENT OO. 

(District Court, E. D. Pennsylvanla. May 23, 1917.) 

No. 4072, 

PUSADINQ €=»350(3) — RUUC FOE JUDGMENT ON PLEADINGS — DETERMINATION 

OF Questions of Faot. 

Défendant owned certain propertles, whlch It had Improved by an 
outlay of moneys, whlch brought its total cost value to over $800,000, at 
whlch value it was carried on defendant's books. It organlzed a sub- 
sldiary company, to whlch such propertles were transferred In exchange 
for $2,000,000 in stock, substantially ail of the stock of such subsldiary 
company, whlch stock was dlstributed among defendant's stockholders 
as a stock dlvldend. The two companles then merged or Consolidated, 
with a capital stock of $10,000,000, whlch was dlstributed among the 
stockholders of the two companles in exchange for the stock held by them 
in thelr respective companles. The government sought to tax the différ- 
ence between the cost value of such propertles and the $2,000,000 for 
which they were sold as a profit. Held that, where the affidavit of dé- 
fense denied that there was in fact such a profit, thls was a question of 
fact, and could not be determlned on a rule for judgment for want of a 
sufflcient alBdavit of défense, the équivalent of a demurrer. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 1075, 1077.J 

At Law. Action by the United States against the Alpha Portland 
Cernent Company. On rule for judgment for want of sufficient afE- 
davit of défense. Rule discharged. 

John H. Hall, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Wm. S. Furst, of Philadelphia, Pa., and Louis H. Porter, of New 
York City, for défendant. 

DICKINSON, District Judge. The question involved in this case 
may be said to be a very narrow one, and its décision to tum upon a 
very sharp point. The foUowing three propositions will présent the 
positions of the parties to the controversy : From the viewpoint of the 
taxing authoritjes the défendant had property which it had acquired at 
a price, and which it disposed of at an enhanced price, thereby reaping 
at taxable profit. From the viewpoint of the défendant, the whole 
transaction was nothing more than a revaluation of the property. The 
retort of the United States is that the défendant declared it had made 
a sale of its property at an advance in price, that it received payment at 
an advanced price, and that it could not hâve done what it did do, nor 
hâve enjoyed thebenefits of the transaction, unless the transaction had 
in fact been what on its face it was. The défendant in conséquence 
will not be heard to deny that it received the profit it thus is shown to 
hâve received. It is thus seen that we are down to the détermination of 
a fact, and as the facts must be sought in the afifîdavit of défense, the 
quest is narrowed to an inquiry into what the afifidavit discloses. 

The thing over which there is controversy is one of the créations of 
those Aladdins of finance who employ their genius in the reorganiza- 
tion of corporations. The défendant company February 24, 1909, 

iS=;>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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bought a property known as the "Buckliom." The price was $415,- 
000. It also bought £cr $416,627.27 a number of shares of the stock 
of the Catskill Cernent Company, together with letters patent No. 677,- 
870, issued for an invention. We state thèse as purchases made by the 
défendant, ignoring the f act that the purchases were made in the names 
of others for it. The défendant company had a capital stock of $2,- 
000,000. What may be aptly termed as a plan of reorganization was 
adopted. This involved, as part of the détails, the organization of a 
subsidiary company and the subséquent consolidation of the two com- 
panies, the merged corporation having a capitalization of $10,000,000. 
Other détails of this plan of reorganization were that this subsidiary 
company, subsequently organized under the name of Cément Manufac- 
turing Company, was given an authorized capital of $2,001,000, $1,000 
of which was issued for cash, and $2,000,000 for property. The cash 
stock was issued to individuals, to whom- the stock was nominally is- 
sued. The real owner of it, however, was the défendant company. The 
subsidiary company then issued its stock to the par value of $2,000,- 
000, receiving therefor the Buckhom property above mentioned. This 
$2,000,000 of the stock of Cément Manufacturing Company went to 
the défendant company and was distributed by it among its stockhold- 
ers as a property dividend. The Cément Manufacturing Company 
and the original company, now the défendant company, were then 
merged or Consolidated under the name of the latter company, and the 
Consolidated company was given a capital stock of $10,000,000, as 
originally planned. This capital stock was in the form of $2,000,000 
preferred and $8,000,000 common shares of that nominal par value. 
The $2,000,000 of preferred stock was issued to the Cément Manufac- 
turing Company stockholders and the $8,000,000 of common to the 
stQcldiolders of the original défendant company, in exchange for the 
stock they held of their respective companies. It may be added as a 
fact that the properties above mentioned of the original company de- 
fendant hâve been developed and improved at an outlay of moneys 
which brought thèse assets of the company, as the books of account had 
been kept, up to a total asset value, as carried upon the books, of $868,- 
315.01. Whether the original défendant company had other assets to 
represent its total capitalization of $2,000,000 we do not know, and the 
fact is of no importance, as in financial transactions, such as the one 
under considération, a few millions, more or less, is a negligible sum. 
Assuming the assets represented by the figures $826,315.01 to be the 
whole of its possessions, we hâve this state of affairs existing at différent 
times or during the whole time. It may help to clarify our view by 
stating separately the conditions (1) as affecting stockholders; (2) as 
affecting the company ; (3) the transaction as it was ; and (4) the trans- 
action as it was made to appear to be. 

1. The stockholders at first held certificates of stock representing 
shares in the assets of the original défendant company. Thèse assets 
(as we are assuming) had been acquired by the company at a cost of 
$868,315.01, and had been so entered on the books of the company. 
The certificates of stock, as a mode of expressing the proportionate 
shares of the stockholders in the assets, represented the entire hold- 
ings of the company by the figures $2,000,000, or this was given as the 
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nominal par value of tlie total number of ownership shares into wliich 
its ownership was divided. When the transaction was done, the stock- 
holders had precisely what they had before, so far as ownership of as- 
sets goes. The books of account had been rewritten, so as to show 
that the assets had cost the company $10,000,000, instead of $868,- 
315.01, and the certificates of stock had been reprinted, so as to rep- 
resent the total ownership, in which the stockholders shared, by the 
figures $10,000,000, instead of $2,000,000. Intermediately the stock- 
holders, instead of holding certificates of stock in the Alpha Portiand 
Cernent Company for $2,000,000, representing the entire ownership in 
which they shared, held also for an instant of time certificates of stock 
in the Cernent Manufacturing Company for $2,001,000, representing 
the entire ownership in which they shared the latter company. 

2. At the end of the transaction, the défendant company had precise- 
ly what it had before. Its bookkeeping figures had been changed as to 
the value of its assets from $868,315.01 to $10,000,000, and there had 
been a like change in the figures of its capital stock account from $2,- 
000,000 to $10,000,000. The Cernent Manufacturing Company had 
intermediately enjoyed a transitory life of short duration. 

3. The real transaction was nothing more than eflfecting a reorgan- 
ization of the défendant company, for the purpose of increasing its 
nominal capital, in the sensé of changing the figures which represented 
its total stock issue. 

4. The transaction as it was made to appear to be was this: The 
company owned the Buckhorn and other property already mentioned. 
It carried them upon its books at a cost value of $868,315.01. It sold 
them for $2,000,000, and reinvested the money received in the stock 
of the Cernent Manufacturing Company. It then declared a dividend, 
payable, not in money, but in this stock of $2,000,000 representing the 
profit of $1,131,684.99 received on this sale, and the balance received 
through an enhancement in value of other assets. Its stockholders 
then exchanged this $2,000,000 of stock in the Cément Manufacturing 
Company for preferred stock of the défendant merged company of 
like nominal value. 

The thing done belongs to the legerdemain of finance. The taxing 
authorities claim the transaction discloses a profit made during the 
year of $1,131,684.99, and this results as a légal judgment from the 
facts revealed by the affidavit of défense. The défendant dénies the 
conclusion, but dénies it as a fact conclusion. This brings us to the 
question of whether what is to be found is to be found as a conclusion 
of law or as a finding of fact. This is the fine point spoken of, to whicli 
the discussion is reduced. We think the case is one to be determined by 
a finding of fact, and in the face of the déniais of the affidavit we do 
not see our way clear to find the essential fact in favor of the plain- 
tiff. The question is a trial question, and cannot be determined on a 
demurrer, the légal équivalent of which the présent motion is. 

The rule for judgment is discharged. 
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MADDEN V. NORTHERN PAC. RT. CO. 

(District Court, W. D. Washington, N. D. May 5, 1917.) 

No. 3596. 

Masteb and Servant <g=3401 — Workmen's Compensation Act— Pleadino as 
Défense. 

Under IncUistrial Insurance Act Wash. (Laws 1911, p. 362) § 8, de- 
priving employers in default in tlie payment of premiums of the beneflts 
thereof, and mailing them liable to suit by the Injured workman, and 
Rev. St. § 721 (Gomp. St. 1916, § 1538), providlng that tlie laws of the sev- 
eral states shall be regarded as rules of décision in trials at common law, 
where a thlrd person seeks to évade liabillty for in.lurles on the ground 
that the Insurance Act provides the exclusive remedy, compUance by the 
injured person's employer wlth such act Is an affirmative défense, to be 
pleaded and proved by such défendant. 

At Law. Action by Minnie E. Madden against the Northern Pacific 
Railway Company. On demurrer to the complaint. Deraurrër over- 
ruled. 

James T. Lawler, of Seattle, Wash., for plaintiff. 
Charles H. Winders, of Seattle, Wash., for défendant. 

NETERER, District Judge. This is an action by the plaintiflf, sur- 
viving widow, to recover from the défendant damages occasioned be- 
cause of the death of her husband, which she charges is due to the nég- 
ligence of the défendant company. The complaint, in substance, al- 
lèges that the deceased was employed by the Chicago, Milwaukee & 
St. Paul Railway Company, and that while in the due course of his em- 
ployment the défendant Northern Pacific Railway Company ran into 
and upon the engine upon which the deceased was employed, negli- 
gently and carelessly causing his death. The défendant demurs to the 
complaint, on the ground that: 

"It does net state faets sufficient to eonstitute a cause of action against 
the défendant." 

And further: 

"That this court has no jurlsdictlon of the subject-matter of thls action, for 
the reason that it affirmatlvely appears under the allégations of plain- 
tlff's complaint that at the time of the fatal accident to Théodore V. Mad- 
den, on aceount of whose death this action Is brought, said Madden was 
working in the course of his employment vvithin the plant and upon the prop- 
erty of his employer, wlthin the city of Seattle, King county, Washington, and 
his heirs were wlthin the protection of what Is known as the Workmen's Com- 
(pensatlon Act of the state of Washington, which act withdraws the jurisdlc- 
tion of ail courts In ail actions for wrongful death and coming thereunder." 

Défendant, in support of its contention, cites Ross v. Erickson Con- 
struction Co, 89 Wash. 634, 155 Pac. 153, L- R. A. 1916F, 319. This 
was an action to recover for damages claimed to hâve been occasioned 
by reason of malpractice of the attending surgeon, furnished by the 
master at the time of the injury, pursuant to a condition of the em- 
ployment, whereby $1 a month was retained out of the wages of the 
employés for the purpose of furnishing médical skill. The claim tor 

(gssPor other cases see same topic & KEY-NUMBEîR in ail Key-Numbered Digests & Indexei 
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damages sustained on account of the priiTiary in jury had been présent 
ed to the Industrial Insurance Commisson and full settlement made. 
The issue before the court was whether, under the circumstances, the 
settlement for the primary in jury did not include ail damages occa- 
sioned, and it was held that the action could not be prosecuted. Stertz 
V. Industrial Ins. Commission, 91 Wash. 588, 158 Pac. 256, also cited by 
the défendant, was an action brought against the Insurance Commis- 
sion for injury caused by a discharged employé, who waylaid the log- 
ging train of the employer and wounded one and killed others of the 
workmen, including Stertz, who was in charge of the train as fore- 
man. The question for décision was whether the plaintiff was killed 
in the course of his employment, either upon the premises or away f rom 
the plant, and the court held that he was and directed juderment against 
the Commission. In Meese et al. v. Northern Pacific Ry. Co. (D. C.) 
206 Fed. 222, and Northern Pac. R. Co. v. Meese, 239 U. S. 614, 36 
Sup. Ct. 223, 60 L. Ed. 467, it was held that a person injured "at the 
phxit," from whatever agency, came within the Industrial Insurance 
Act. 

Section 8 (page 362, Laws 1911) of the Insurance Act provides : 

"In respect to any injury happening to any of Us workmen during the 
perlod of any default In the payment of any premlum under section 4, the de- 
faultlng, employer shall not, If su eh default be after demand for payment, be 
entltled to the benefits of this act, but shall be liable to suit by the Injured 
workman * • • as he would hâve been prior to the passage of this act." 

The Législature in the same act, undertook to withdraw ail phases of 
liability for négligence from private controversy, and provided "sure 
and certain relief for workmen," and abolished "ail civil actions and 
civil causes of action for such personal injuries," and abolished ail 
jurisdiction of the courts over such causes except as in the act pro- 
vided. The Suprême Court of Washington, in Acres v. Frederick & 
Nelson Co., 79 Wash. 402, 140 Pac. 370, held that it was the duty of 
the party invoking the Industrial Insurance Act provisions to olead and 
prove compliance with the act, in view of the provisions of section 8, 
supra, and the same court in Reynolds v. Day, 79 Wash. 499, at page 
507, 140 Pac. 681, at page 685, L. R. A. 1916A, 432, said: 

"We agaln impress the fact that the common-law action may still be main- 
tained and its remedy enforced as against an employer in this state In ail 
cases not speclflcally covered by the Industrial Insurance Act. Moreover, the 
Industrial Insurance Act, upon which the respondents rely as the sole mani- 
festation of a public pollcy of this state Inlmical to the common-law action, 
expressly excepts cases where the employer is in default in his contribution to 
the statutory Insurance fund. We hâve held that such payment Is a matter 
of affirmative défense, which must be pleaded and proved, in order to defeat an 
action at law against the employer for injury to his employé." 

With equal, if not greater, emphasis would this apply to a third per- 
son who committed the injury, if seeking to évade liability by reason of 
the provisions of the act, to show that the employer of the injured per- 
son had complied with its requirements. The same court, in Replogle 
V. Seattle School District No. 1, 84 Wash. 581, at page 584, 147 Pac. 
196, at page 197, said : 

"This court, in an action for Personal injuries prosecuted by a seivaut 
against his master, held that it was the duty of the latter to plead and prove a 
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compliance wlth the Industrial Insurance Act as a condition précèdent lo 
making the objection that the Industrial Insurance Law had wlthdrawn the 
action from the courts." 

The rule of procédure in the state court, I think, should apply in 
this case. Section 721, Rev. Stat. U. S. (Comp. St. 1916, §■ 1538). 

Under thèse décisions the complaint is sufficient, and the demurrer is 
overruled. 



UNITED STATES ex rel. LAZAEUS v. BROWN, Commander of the First 
Régiment of the National Guard of Pennsylvanla, et al. 

(District Court, E. D. Pennsylvanla. May 23, 1917.) 

No. 3. 

1. Armt and Navt <g=344(3) — Militabt Courts — Persons Subject to Ju- 

KISDICTION. 

Though an enlistment by a iwrson under military âge was voldable at 
the élection of his parents, It was a lawful enlistment, and subjected hlm 
to military authority, and to the trlbunals constltuted to try military 
offenses, untU such enlistment was terminated by the parents' élection to 
nullify It. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dlg. { 92.] 

2. Abmt and Navy iê=»44(3) — Militaet Courts — PïaisoNs Subjkct to Jubis- 

DICTION. 

Where a person enlistlng whlle under military âge conunltted military 
offenses before his father's élection to terminate the enlistment, for which 
he was taken into custody by the military authorlties before the Issuance 
of a writ of habeas corpus upon his behalf, the military court had ju- 
risdiction to try hlm for such offenses, though he was not taken into 
custody before the father's élection to terminate the enlistment. 

[Ed. Note. — For other cases, see Army and Navy, Cent Dlg. § 92.] 

3. Abmt and Navt <S=»10— EnlistIcent of Minoes — Right to Dbtain. 

The military authorlties cannot detaln an enllsted man by vlrtue 
of his contract of enlistment, made while under military âge and termi- 
nated by the élection of his parents or guardians. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dlg. §i 45-50.] 

4. Habeas Cobpus <g=5>109 — Peesons Undesb Conteol of Militabt Authobi- 

TIES. 

In a habeas corpus proceeding to secure the release of an enUsted minor, 
whose father bas elected to terminate the enlistment where It appeara 
that the minor is in custody for offenses agalnst the military law and 
the army régulations, committed during the term of enlistment and before 
its termination by the father's élection, he wlU be remanded to the cus- 
tody of the military authorlties, to answer to the charges preferred and 
to carry out any sentence imposed, but thereupon to be released from such 
custody. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dlg. §§ 97, 98.J 

Habeas corpus by the United States, on relation of Harry J. L,az- 
arus, against Lieut. Col. Millard D. Brown, Commander of the First 
Régiment of the National Guard of Pennsylvania, now in the service 
of the United States Army, and another. On hearing upon pétition 
and return of writ. Relator remanded conditionally. 

<S=»Far other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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A. L. Moïse, of Philadelphia, Pa., for petitioner. 
Francis Fisher Kane, U. S. 'Dist. Atty., of Philadelphia, Pa., for 
respondents. 

DICKINSON, District Judge. The pétition for the writ in this case 
is by the parent of the relator. It is based upon the. proposition of 
f act that the relator was under military âge at the time he entered the 
service. There has been no traverse of the return. We must, in con- 
séquence, take the facts as presented by the return. The questions be- 
fore us are in further conséquence raised as upon a demurrer to the 
return. The return sets forth two independent grounds of détention. 
The first is based upon the fact of enlistment of the relator and of 
actual military service. The second is that the relator is in custody 
of the miUtary authorities, because of alleged offenses committed 
against the military law and army régulations, and his commitment to 
answer to the military tribunal having jurisdiction to try such offenders. 

[1] That the relator was under military âge when he enlisted, and 
his enlistment, because of this, voidable at the élection of his parents, 
is conceded. If, therefore, this were the only cause of détention set 
up in the return, the relator must be discharged f rom custody. It must 
be observed, however, that the concession is not of the principle that 
the enlistment was void, and by reason of this the relator never sub- 
ject to military authority, but that the enlistment is voidable only at 
the élection of the parents or guardian of the minor, whose right of 
custody of the relator thereby becomes superior to that of the military 
authorities. This admission of the judge advocate and of counsel for 
the United States is in accordance with the ruling in Re Morrissey, 
137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644. The enlistment of the 
relator was, therefore, a lawful enlistment, and subjected him to mili- 
tary authority and to the tribunals constituted to try military offenses 
until such enlistment was terminated by the élection of the parents to 
nullify it. This élection, for the purposes of this case, may be said to 
hâve been exercised on May 15th. It is averred that before that date 
the relator had committed offenses against the military law. One of 
thèse is voiced in the charge of what is termed a fraudulent enlistment, 
but it is clear that the acts chargée to hâve been committed do not 
constitute a military offense. No point need be made of this, however, 
for the reason that other acts are charged which admittedly are of- 
fenses, if the charge tums out to be well founded. 

[2] A point is made, however, of the further facts that, although 
the alleged offenses were committed before the parents' exercise of 
their élection to terminate the enlistment, the relator was not taken 
into custody until after the exercise of this élection, although again this 
was before the writ issued, and the relator was in fact in custody to 
answer to thèse charges before the writ of habeas corpus issued, antl, 
of course, at the time of the return day, and of this hearing thereon. 
The relator having been subject to the jurisdiction of the military tri- 
bunal which will pass upon the offenses charged at the time the offenses 
are charged to hâve been committed, the military authorities may as- 
sert and exercise their jurisdiction to try the ofïender. We are of 
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opinion tliat the lawfulness of the exercise of this jurisdiction tums 
upon the two facts: First, that the alleged offenses were committed 
before the termination of the enlistment by the élection of the parent ; 
and, secondly, that the relator was in custody of the miVitary authori- 
ties to answer to thèse charges when the writ issued, the return was 
made, and the hearing thereon had. This conclusion is in accordance 

with the following cases: Hoskins v. Dickerson, 239 Fed. 278, 

C. C. A. ; Hoskins v. Pell, 239 Fed. 279, C. C. A. . 

[3,4] The logic of the arguments addressed to us, in which we un- 
derstand ail counsel to concur, leads to two conclusions : One is that, 
if no cause of détention of the relator appeared, other than his con- 
tract of enlistment, which by reason of his being under military âge 
had been terminated at the élection of his parents or guardian, he 
would be in law entitled to be set at liberty. The other is that, it 
appearing that the relator is in custody to answer military charges be- 
fore the military tribunals for offenses against the military law and 
the army régulations, committed during the term of his enlistment and 
before this had been terminated by the élection of his parents, the re- 
lator should be remanded to the custody of the défendant to answer to 
the charges thus preferred. AU that remains, therefore, is to fix the 
terms of the order now to be made. The order might take the form, 
followed in Hoskins v. Dickerson, of simply remanding the relator 
to the custody of the military authorities, and the writ dismissed with- 
out préjudice to the right of the parent to seek the relief asked, if such 
custody was unlawfully prolonged. It seems, however, to be good 
practice, and through being a more definite disposition of the case a 
method more convenient to the military authorities, in which view 
we understand ail of counsel to concur, to now make a final disposition 
of ail the questions involved through such form of order as will dis- 
pose of ail of them, and, because of this, dispose of the whole case 
now, without the necessity for further proceedings. 

The order is that the relator be remanded to the custody of the de- 
fendants, or other proper military authorities, to be held for trial be- 
fore proper military tribunals on the charges preferred against him, 
and after the termination thereof , and also the satisfaction and carry- 
ing eut of any sentence which may be imposed upon him, be thereupon 
released f rom such custody and committed to the petitioner . as his 
parent and guardian. The costs of this writ and thèse proceedings to 
be paid by the relator. 
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PORT or SEATTLE V. OREGON & W. R. CO. et aL 

(District Court, W. D. Washington, N. D. May 8, 1917.) 

-Vo. 118-B. 

1. Removai, of Oaîtsics ©=86(6) — Pétition foe Removai^-Amount in Con- 

tbovebsy. 

Where no issue: was taken as to the averment in a pétition for removai 
of an action to tlie fédéral court tliat ttie amount in controversy exceeded 
$3,000, such. averment must be consldered coneeded. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. §§ 132, 
175.] 

2. iNJtJNCTioN iS=»U4(l) — Pabties — Real Pabty in Intebkst— Tideui^nds — 

State. 

XJnder Laws Wash. 1913, p. 584, declarlng that, where waterways cover- 
Ing tidelands are withln the territorial' limita of any port district, the 
duties assigned to the state land commissioner shall be exerclsed by the 
port commission of such district, the rentals belng apportloned between 
the county treasurer and the state treasurer, and that nothing shall con- 
ter upon, create, or recognlze in any abutting owner any right or privilège 
to such property, the state has no interest in tidelands located withln a 
port district, and hence, in a suit by the district to enjoin one assertlng 
ownership from exercislng control over such lands, is not a party în 
Interest 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 202.] 

3. Removal of Causes <@=»48 — Sepababi/E Conteovebst — ^Pabty in Intebest. 

A rallroad company executed a lease to abutting tidelands, but its ten- 
ant attomed to the port district in which the lands were located. The 
port district sued the railroad company and its tenant, praying that the 
rallroad company be enjoined from exerdsing any control over the lands, 
and tibat an accounting be had between the company and its tenant. 
Eeld that, as the port district could obtain no greater relief against the 
tenant than had been secured by the attomment, the tenant was not a 
necessary party, and the controversy was separable, so that the railroad 
company, which was a citizen of a state other than that of whleh the 
port district and the tenant were cltizens, mlght remove the cause ta 
the fédéral court. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. §§ 93, 
94.] 

4. Removal of Causes <s=>74 — Amount Involved — Lease of PaoPïatTY. 

Where the prayer of a complaint was to enjoln défendant from exercls- 
ing control over land forever, and not for the time for which it was de- 
mised, the value of the land, and not the rents reserved by the lease, fixes- 
the amount In controversy. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 130, 
131.] 

At Law. Bill by the Poft of Seattle against the Oregon & Wash- 
ington Railroad Company and another. The action wâs removed to 
the fédéral court on pétition of the first-named défendant. On motion 
to remand. Motion denied. 

C. J. France, of Seattle, Wash., for plaintiflf. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for moving de- 
fendant. 

£=3F0T Other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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NETERER, District Judge. The Seattle port commission has filed 
a bill of complaint against the défendants, in which it seeks to enjoin 
the défendant Oregon & Washington Railroad Company from exercis- 
ing any jurisdiction over a certain waterway abutting upon property in 
Seattle described in the bill of complaint, and also a plea directing that 
the Oregon & Washington Railroad Company reform a certain lease 
executed to J. F. Duthie & Co. covering certain tidelands, and for 
certain accounting between the défendant companies. Pétition for 
removal is filed by the défendant Oregon & Washington Railroad Com- 
pany on the ground of diverse citizenship and separable controversy, 
alleging that the amount involved is in excess of $3,000. 

[1] It is contended on the part of the plaintif! that Duthie & Co. is 
a Washington corporation, and hence the cause is not removable on the 
ground of diverse citizenship. It is also contended that the rental 
value of the land involved, as shown by the lease attached to the com- 
plaint and made a part thereof, is $1,728.96, and, further, that the state 
of Washington is a real party in interest, in that it reserved interést 
in tidelands, pursuant to the provisions of chapter 168, Laws Wash. 
1913, and that it has legislated with relation to the use of water areas 
between the boundaries thereof and government pier lines, and pro- 
vided for disposition of receipts therefrom. The moving défendant 
contends that the amount involved is in excess of $3,000 ; and, no issue 
being taken to the allégations of the pétition for removal, that must be 
conceded, and likewise that there is a separable controversy, that is dis- 
closed by the face of the complaint, and that Duthie & Co. is not 
a real party in interest, and, further, that the state of Washington is 
not a party to this proceeding, nor is it the real party in interest. 

[2] There is nothing disclosed upon the face of the complaint or the 
pétition for removal which would indicate to the court any interest in 
the controversy on the part of the state of Washington, but on argu- 
ment the court's attention was called to Session Laws 1913, supra, and 
the thought emphasized that the entire control of the waterway and 
the lands in dispute is in the state, and, such being the fact, that the 
state is the real party in interest. On page 584, Laws 1913, supra, it is 
provided : 

"In auy case where such waterway shall be wlthln the territorial llmlts 
of the port district given under the laws of the state of Washington, the du- 
ties herein asslgned to the state land eomniissioner shall be exercised by the 
port conïmission of such port district, and in every case the rentals received 
shall be dlsposed of as foUows. • • • " 

And it is then provided that 75 per cent, shall be paid to the county 
treasurer in which the district is situated and 25 per cent, to the state 
treasurer. It further provides that : 

"Nothing herein contained shall confer upon, create or recognize In any 
abutting owner any right or privilège in or to any strip of waterway abutting 
any Street and between prolongations of the lines of such streets, but the 
control of right to use such strip is hereby reserved to the state of Washing- 
ton, except that in cases situated in a port district such control acd use shall 
vest in such port district." 

From an examination of the act I think it is apparent that it was the 
intent and purpose of the state that ail interest of the state was vested 
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in the port district, and hence the state, so far as the issue hère is con- 
cemed, is not a party in interest. 

[3] I think there is a separable controversy. I do not think that 
Duthie & Co. is a real party in interest. Whatever interest Duthie & 
Co. asserted by reason of the lease from the Oregon & Washington 
Railroad Company was surrendered to the port of Seattle by attorning 
to it in the exécution of the lease with the port of Seattle. Ail of the 
rights which the port of Seattle could hope to obtain from Duthie & 
Co. by decree of the court aiready are vested in it by the opération of 
the lease executed voluntarily by the said défendants. Hence the de- 
fendant Duthie & Co. is not a party in interest to détermine the issue 
between the port of Seattle and the défendant Oregon & Washington 
Railroad Company. If an accounting is necessary between the Oregon 
& Washington Railroad Company and Duthie & Co., that is a concern 
of theirs, and not of the port of Seattle ; nor is the court concerned 
about that in this case. 

[4] The amount involved the court must find to be in excess of $3,- 
000. The rental value of the property in dispute for three years is not 
the criterion of the value of the property. The object of the prayer of 
ihe complainant is not to enjoin the défendant from exercising acts of 
ownership over the land in dispute for the fveriod of the lease, but for- 
ever. Hence, in view of the allégations of the pétition for removal as 
to value, the court must find that the value is such as to bring it within 
the jurisdiction of this court. 

The motion to remand is denied. 



CITY OF SEATTLE v. BEEB'S BLDG. CO. et al. 
(District Court, W. D. Washington, N. D. April 20, 1917.) 
No. 3563. 
lîBMovAL OF Causes <g=>49(2) — Diveesity of Citizenship— Sepabable Con- 

ÏBOVEESY. 

In an action for breach of a building contract against tUe contractor 
and the surety on its bond for performance of the contract, there Is but 
one cause of action, and the controversy Is not separable, within the 
meaniug of the removal statute. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 96.] 

At Law. Action by the City of Seattle against the Beer's Building 
Company and the Guardian Casualty & Guaranty Company. On mo- 
tion to remand to state court. Motion granted. 

Hugh M. Caldwell, Corp. Counsel, and Robert H. Evans, Asst. Corp. 
Counsel, both of Seattle, Wash., for plaintiff. 
Grinstead & Laube, of Seattle, Wash., for défendant Guaranty Co. 

NETERER, District Judge. This action has been removed to this 
court from the state court on the pétition of the défendant Guardian 
Casualty & Guaranty Company. Motion to remand is now made by 
the plaintiff. 

£;=3For otber cases see same topic & KBY-NUMBEK in ail Key-Numbered Digasts & Indexes 
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The pétition for removal allèges separable controversy and fraudu- 
lent joinder. It appears upon the face of the complaint that the plain- 
tif! is a municipal corporation of Washington ; that the Beer's Build- 
ing Company is a corporation organized under the laws of the state of 
Washington, and the défendant Guardian Casualty & Guaranty Com- 
pany a corporation organized under the laws of the state of Utah; 
that pursuant to law a contract was entered into between the plaintiff 
city and the défendant Beer's Building Company for the construction 
of a certain bridge in the city of Seattle ; that by the terms of the con- 
tract the Beer's Building Company was required to furnish a bond in 
the sum of $50,000 for the faithful performance of said contract, and 
the payment of ail labor and material used in the construction of said 
bridge, and the completion of the same within a specified time ; that 
the défendant Guardian Casualty & Guaranty Company, as surety, ex- 
ecuted such bond for the faithful performance of said contract and 
the payment of ail laborers, mechanics, subcontractors, materialmen, 
and payment of ail supplies and provisions in the carrying on of such 
work; that the Beer's Building Company entered upon the said con- 
tract, and neglected and refused to carry out the same as provided by 
the terms of the contract ; and that the Guardian Casualty & Guaranty 
Company, upon such default, proceeded with the said contract for a 
time, and thereafter notified the plaintiff city that it would not com- 
iplete the same, and did abandon the same, and refused to be bound by 
the terms and conditions of the contract. The plaintiff allèges damag- 
es in the sum of $110,000. 

This court, in German-American Mercantile Bank v. Gas Service 
Corporation of America et al., 228 Fed. 827, at page 828, said : 

"It is also proper to unité in the same action causes arising out of tlie same 
transaction. Harding v. Ostrander Timber Co., 64 Wash. 224 [116 Pac. 635]. 
And by ttie same loglc parties Involved in tlie same transaction, as maker of 
a note and guaranty under a separate instrument, may be jointly sued. Bank 
of Callfornia v. Union Packlng Co., 60 Wash. 456 [111 Pac. .573]. There is in 
the compialnt but a single cause of action. There is but a single controversy, 
and that is the alleged indebtedness due the plaintiff. Bach of the défendants 
may hâve a separate défense, but that does not ereate separable controversies 
within the meaning of the Removal Act. I^ulsville & Nashvllle Ry. Co. v 
Ide, 114 U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 63 ; Putnam v. Ingraham, 114 U. 
S. 57, 5 Sup. Ct. 746, 29 L. Ed. 65 ; Pirie et al. v. Tvedt, 115 U. S. 41, 5 Sup. 
Ct. 1034, 1101, 29 K Ed. 331 ; Starin v. New York, 115 U. S. 248, 6 Sup. Ct. 
28, 29 L. Ed. 388." 

In this case there is but one cause of action. The cause is the fail- 
ure to carry out the contract which was entered into by the Beer's 
Building Company, and the completion of which was guaranteed by 
the Surety Company. Trinity Parish of Seattle v. ^tna Indemnity 
Co., 37 Wash. 515, 79 Pac. 1097. The transaction is one. The plain- 
tiff, having elected to sue the parties liable jointly, is pursuing a right 
given it by law. The issue in a case of removal is what the plaintiff 
makes it in his complaint. Bradshaw v. Bowden (D. C.) 226 Fed. 32.1 
The Beer's Building Company, being a citizen of the state, may not 
deprive the plaintiff of its cause of action against it by the removal of 
the officers of the company from the state, and in such event, under 
the provisions of the laws of Washington (section 227, Rem. & Bal. 
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Code), service may be made upon the secretary of state and the corpo- 
ration be bound thereby. Section 976, Rem. & Bal. Code, cannot avail 
défendant, as the section expressly provides that the proceedings of the 
plaintiff shall not be affected; nor can the fact that the prayer is for 
$110,000 and $50,000 against the respective défendants control the 
controversy, considered with the allégations in the complaint. The 
only damage claimed is $60,000, and no recovery under the allégations 
could be permitted in excess of the bond sued on. 

From an examination of the files in this case and the law governing 
the issue, I think the conclusion is inévitable that the cause must be re- 
manded; and such is the order. 



Ex parte MARGIASSO. 
(District Court, S. D. New York. January, 1917.) 

Bankeuptcy <g=>393 — Release of Bankbupt feom iMPEisoNMœisrT. 

Under Bankr. Act July 1, 1898, c. 541, § 9, 30 Stat 549 (Comp, St. 1916, 
§ 9593), providing that a bankrupt shall be exempt from arrest oq civil 
process, except when issued from a court of bankruptcy, or from a state 
court upon a debt or clalm from whlch his discharge In bankruptcy would 
not be a release, a bankrupt In custody under a body exécution on a 
judgment dischargeable In bankruptcy will be released on habeas corpus, 
though the arrest was prior to the flllng of the pétition, especlally lu 
View of General Order 30 (89 Fed. xli, 32 O. O. A. xxx) providing that, 
if the petitioner during the peadency of the proceedlngs be arrested "or 
Imprisoned" upon process In any civil action, the District Court may Issue 
a writ of habeas corpus, and ascertain whether such process has been 
issued for the collection of a provable claim, and, if so, he shall be dls- 
charged. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 619-622.] 

Pétition by Charles Margiasso, alleged bankrupt, for a writ of 
habeas corpus. Writ sustained, and prisoner discharged. 

Stemberg, Jacobson & PoUock, of New York City (Samuel H. 
Sternberg and Henry W, Pollock, both of New York City, of counsel), 
for petitioner. 

Félix Antonacchio, of New York City, for judgment creditor. 

AUGUSTUS N. HAND, District Judge. This is an application 
on a writ of habeas corpus to discharge a bankrupt, who was arrested 
prior to the filing of a voluntary pétition in bankruptcy. The body 
exécution was issued by reason of a judgment obtained in the state 
court for négligence arising out of an automobile accident. I do not 
under stand it to be disputed that the debt is dischargeable in bank- 
ruptcy. 

Judge Brown, in Re Claibome (D. C, N. Y.) 5 Am. Bankr. Rep. 
812, 109 Fed. 74, held that the ninth section of the Bankruptcy Act 
did not authorize the discharge of bankrupts from imprisonment where 
they had been arrested prior to the filing of the pétition. Judge Brown 
said that the language of General Order XXX (89 Fed. xii, 32 C. C. 

®=»For otber cases see same topic & KEY-NUMBER la aU Kejr-Numbered Dlgests & Indexes 
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A. xxx) only authorizes a writ of habeas corpus ad testificandum 
where tiie bankrupt was already under arrest when the pétition was 
filed. Judge Holt, in the case of People ex rel. Tarante v. Erlanger, 
Sherifï (D. C, N. Y.) 13 Am. Bankr. Rep. 197, 132 Fed. 883, held that 
the language of section 9, providing that "a bankrupt shall be exempt 
from arrest upon civil process," covers not only the case of arrest, but 
of détention after arrest. 

I think great weight attaches to an apparent gênerai policy of the 
law to give bankrupts Personal immunity pending the continuance of 
the bankruptcy proceedings. The following language of General Or- 
der XXX is also significant : 

"♦ • * If the petltloner, durlng the pendency of the proceedings in 
bankruptcy, be arrested or Imprisoned upon process In any civil action, the 
District Court, upon his application, may issue a writ of habeas corpus to 
brlng him before the court to aseertain whether such process has been Issued 
for the collection of any claim provable in bankruptcy, and if so provable he 
shall be dlscharged. » * • •• 

It may well be argued that this gênerai order, in using the words "or 
imprisoned," contemplated a release from arrests made during the 
bankruptcy proceeding and from imprisonment upon arrests when- 
ever made in cases where the debt was dischargeable. Judge Ray, in 
Matter of Komar (D. C.) 37 Am. Bankr. Rep. 683, 234 Ped. 378, de- 
cided only last July in the Northern district, foUowed Judge Holt in 
the Taranto Case. Judge Haie, in the case of Turgeon v. Emery, 
Sherifï (D. C.) 25 Am. Bankr. Rep. 694, 182 Fed. 1016, decided in the 
district of Maine, likewise foUowed the Taranto Case. It is interesting 
also to note that Judge Blatchford, in the case of In re Seymour, Fed. 
Cas. No. 12,684, reached the same conclusion in construing the Bank- 
ruptcy Act of March 2, 1867 (14 Stat. 517, c. 176), as Judge Holt 
reached in the Taranto Case in construing the présent act. As Judge 
Holt said in the Taranto Case, supra: 

« « * • The Bankrupt Act vacates ail attachments or other liens, au- 
thorizes a stay of ail proceedings, and. If the bankrupt is discharged, wlU 
discharge the debt or any Judgment whlch mlght be recovered on it, and I 
cannot avoid the conviction, in view of the whole scheme of the Bankrupt 
Act and of the language of the section in question, that the bankrupt in such 
a case is exempt from imprisonment under civil process." 

For the foregoing reasons, the writ is sustained, and the prisoner 
is discharged. 



In re MUKPHT BOOT & SHOE CO. 

(District Court, D. Massachusetts. July 11, 1917.) 

No. 22006. 

Bankeuptct ig=»482(3) — Costs and IVes — Allowance of Cotjnsel Fées. 

Bankruptcy proceedings in their origia were closely involved vifith a 
controversy between contending factions of the stockholders in the bank- 
rupt corporation. The mlnority faction for the time being held the 
offices and controlled the company's action, and were thus enabled to 
authorize their attorney to resist adjudication on behalf of the corpora- 

^=3For otber cases see eame toplc & KEY-NUMBBJR lu ail Key-Numbered Dlgests & Indexes 



992 242 FEDERAL REPORTER 

tlon. He at ail Urnes acted for them quite as much as for the corporation, 
and after they sold eut their stock he withdrew from the case and adju 
dication was had by consent. Seld, that If, under Bankr. Act July 1, 
1898, c. 541, § 64, subsec. b(3), 30 Stat. 563 (Comp. St. 1916, § 9648), giving 
priority to the cost of administration, Including one reasonable attor- 
ney's fee to the liankrupt whlle performlng the duties prescribed by the 
Bankruptcy Act In Involuntary cases, counsel fées can be allowed for re- 
sisting adjudication, they should be granted only in extrême cases, where 
such action is plainly necessary to avold great hardship and Injustice, and 
the facts dld not make a case of that character. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 874^76, 897.1 

In Bankruptcy. In the matter of the Murphy Boot & Shoe Compa- 
ny, bankrupt. On pétition by Asa P. P'rench for allowance of counsel 
fées. Order of référée affirmed. 

Francis P. Garland and Roy Brackett, both of Boston, Mass., for per 
titioner. 

Henry F. Knight and Johnson, Clapp & Underwood, ail of Boston, 
Mass., for trustée. 

MORTON, District Judge. This is a pétition by an attomey at law 
for payment from the estate for professional services rendered to an 
alleged bankrupt in resisting adjudication. The learned référée ruled 
that he had no power to make such an allowance. Undoubtedly Pratt 
V. Bothe, 130 Fed. 670, 65 C. C. A. 48, décides the point hère presented 
adversely to the petitioner. He contends, however, that that case puts 
too severe a construction on section 64, subsec. b(3), does not give 
sufficient weight to the gênerai scope and purpose of the Bankruptcy 
Act, and establishes a rule capable of working gross injustice. I infer 
that thèse views are to some extent shared by counsel for the trustée. 
There is much to be said in f avor of construing the administrative por- 
tions of a statute so purely commercial in character as the Bankruptcj- 
Act so as to permit just and practical working rules. This must hâve 
been the intention of its framers. Its varions provisions should be 
read with this paramount purpose in mind, and, if possible, so con- 
strued as not to defeat it. See Collier on Bankruptcy (lOth Ed.) pp. 
8336, 844b, and 899, where the différent sections bearing on this mat- 
ter are discussed and cases coUected. 

It is not necessary, however, to décide whether Pratt v. Bothe, su- 
pra, ought to be followed in this district, because, even assuming that 
the court bas discretionary power to allow such counsel fées, it seems 
to me that it ought not to do so in this instance. The présent bank- 
ruptcy proceedings were, in their origin, closely involved with a con- 
troversy between two contending factions of stockholders in the bank- 
rupt corporation. The faction which employed Mr. French were in 
the minority, but for the time being held the offices and controlled the 
action of the company. They were thus enabled to authorize their at- 
torney to represent it and to direct its action, properly and honestly so 
far as appears, in their interest. Mr. French was at ail times acting 
for them quite as much as for the corporation itself . Later the inter- 
ests which employed him sold out their stock, he withdrew from the 
case, and adjudication was had by consent. 

For obvions reasons, no gênerai practice ought to be established of 
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allowing counsel fées for services in resisting adjudication. If they 
can be allowed at ail, they should be granted only in extrême cases, 
where such action is plainly necessary to avoid great hardship and in- 
justice. This case is not of that character, and no allowance should 
therefore be made for counsel fées in opposing the pétition, nor 
should any allowance be made to counsel for intervening creditors. 
Order of référée afhrmed. 



PICKEEING LAND & TIMBER CO. v. WISBY et al. 

(District Court, W. D. Louislana. July 10, 1917.) 

No. 1139. 

COXJKTS ®=3296 FEDERAL COUBTS — JUBISDICTION — SUIT BT GOVERNMENT CON- 

TEACTOB. 

Tliat a domestic corporation was operating Its sawmill, in the exécution 
of a contract with the govemment to manufacture and sell to the govern- 
ment its full output of battleship decking, and had pledged to the govem- 
ment the entlre use of its sawmill for the manufacture thereof, did not 
give a fédéral District Court jurisdiction of a suit to restraln défendants 
from intimidating and running ofC the corporation's laborers, under the 
statute giving the District Court jurlsdietion of suits by the United States, 
or by any officer thereof, authorized by law to sue, as the suit was not 
brought by the United States, or by its oflicers or agents, but by an in- 
dependent contracter, and moreover the statute does not give jurlsdietion 
of suits by agents of the United States. 

[Ed. Note. — i'or other cases, see Courts, Cent. Dlg. § 838.] 

In Equity. Suit by Pickering Land & Timber Company against 
William Wisby, Sr., and others for an injunction. On question of 
jurisdiction. Bill dismissed. 

Plaintiff, alleging that defendïmts had conspired together to intim- 
idate and run off the negro labor employed at its sawmill, filed péti- 
tion praying for writs of injunction. The plaintiff is a Louisiana cor- 
poration, and this court is claimed to hâve jurisdiction solely on the 
ground that it was operating its plant in the exécution of a contract 
with the United States govemment to manufacture and sell to it its 
full output of battleship decking, and that it pledged to the govemment 
the entire use of its sawmill for the manufacture of such lumber and 
lumber products as might be needed in the prosecution of the war with 
Germany, that it is therefore operating its mill as an agent of the United 
States, and that the threatened acts of the défendants, if not enjoined, 
will prevent its manufacturing and delivering to the United States the 
lumber thus contracted for. 

Alexander & Wilkinson, W. C. Davis, and J. G. Palmer, ail of 
Shreveport, La., for plaintiff. 

JACK, District Judge (after stating the facts as above). The Dis- 
trict Courts of the United States hâve jurisdiction in "ail suits of a 
civil nature, at common law or in equity, brought by the United States, 

&=>FoT other cases see same topic & KBY-NUMBER la aU Key-Numbered Dlgest» & Indexes 
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or by any officer thereof authorized by law to sue * * * " (Judicial 
Code [Act March 3, 1911, c. 231] § 24, 36 Stat. 1091 [Comp. St. 1916. 
§ 991]); but no juri.sdiction is conferred on the fédéral courts in suits 
by an "agent" of the United States. This suit is brought neither by the 
United States, nor by an officer thereof, and this court is therefore 
without jurisdiction. 

Counsel cites the case of Western Union Tel. Co. v. City Council of 
Charleston et al. (C. C.) 56 Fed. 419, in which an injunction was sought 
against the défendant, enjoining it from enforcing a license tax of $500 
per annum. Motion was made to dismiss the bill for want of jurisdic- 
tion, the amount of the license being less than $2,000 (the then min- 
imum jurisdictional amount), to which motion plaintiff replied that by 
reason of its having accepted the provisions of the act of Congress of 
July 24, 1866 (14 Stat. 221, c. 230 [Comp. St. 1916, §§ 10O72-10077]). 
putting its Unes at the service of the United States for postal, mili- 
tary, and other purposes, and giving precedence to its messages over 
ail other business, at rates to be fixed by the Postmaster General, it 
thereby became an agent of the United States, and as such entitled 
to corne into United States courts, without regard to the amount in- 
volved, in ail matters aiïecting its existence as such agent. 

The court sustained the jurisdiction on this ground, but further held 
that jurisdiction might be maintained on other grounds ; that the 
value of the amount in controversy was not merely the amount of the 
annual license, but the value to the company of the injunction, which 
was of much more value than the sum immediately demanded, the 
right to conduct its business being involved and the value of its fran- 
chise threatened. The court clearly had jurisdiction on this latter 
ground, but I think the cases cited by the court do not sustain its jur- 
isdiction on the ground of plaintifï's being a fédéral agency. 

In Yardley v. Dickson (C. C.) 47 Fed. 835, the first case cited, the 
plaintiiï was receiver of a national bank and was held to be an "officer 
of the United States"; and in the other case, United States v. Shaw 
(C. C.) 39 Fed. 435, 3 L. R. A. 232, the government itself was plaintiff, 
suing on a postmaster's bond. 

In the case at bar the plaintiff does not claim to be an officer of the 
United States (it could not, being a corporation), but it is contended 
that it is an agent of the government. I think it is not an agent, but 
an independent contractor, which bas engaged to sell its output to the 
government. 

This court is without jurisdiction. The restraining orders heretofore 
issued are recalled, and plaintifï's bill dismissed. 
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In re PAN-AMERICAN MATCH CO. 

(District Court, D. Massachusetts. July 16, 1917.) 

No. 24767. 

1. Bankettptct ©=»12.5 — Election of Trustée — Objections to Ciaims. 

Where objection is made to claims against a bankrupt, it is dlscretion- 
ary with tlie référée either to delay the élection of a trustée and go into 
tlie objection sufficlently to détermine whether the claims should be voted, 
or to suspend the claims and go forward with the élection without them. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 171-179.] 

2. BANKatnPTCT <S=123 — Election or Trustée — Eight to Vote — "Sbcured 

Under BanUr. Act July 1, 1S98, c. 541, f l, subd. 23, 30 Stat. 544 (Comp. 
St. 1916, § 9585), deflning a "secured creditor" as one who has security for 
tls debt upon property of the bankrupt assignable under that act, or 
owning such a debt for which other persons secondarily llable hâve such 
security, and section 56b (Comp. St. 1916, § 9640), providing that creditors 
holding secured claims shall not be entitled to vote at CTeditors' meet- 
ings, the holder of a note made by the bankrupt and indorsed by third 
persons, who put up collatéral security belonging to them as security for 
its payment, was not a secured creditor, and was entitled to vote for 
trustée, as a elaim not secured by property of the bankrupt may eventually 
be presented as an unsecured claim, and the holder of the note might be 
assumed to act in behalf of the indorsers. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 171-179. 

For other définitions, see Words and Phrases, First and Second Séries, 
Secured Creditor.] 

In Bankruptcy. In the matter of the Pan-American Match Com- 
pany, bankrupt. On review of certain rulings of the référée. Order 
affirmed. 

John B. O'Brien, of Boston, Mass., for petitioners. 
George A. Gaskill and Thayer, Smith & Gaskill, of Worcester, 
Mass., for alleged secured creditor. 

MORTON, Jr., District Judge. This is a review of certain ruUngs 
of the référée made in connection with the élection of a trustée. 

[1] As to the Green claims: Objection having been made to them, 
it was discretionary with the référée, either to delay the élection and 
go into the objections sufficiently to détermine whether the claims 
should be voted, or to suspend the claims and go forward with the 
élection without them. In taking the latter course, it does not appear 
that he abused his discrétion. 

[2] As to the Worcester Trust Company claim: The trust Com- 
pany held a note for $15, (XX), made by the bankrupt and indorsed by 
certain third persons. The indorsers put up collatéral security, be- 
longing to them, with the trust company as security for the note. The 
collatéral and the indorsements were of sufficient value to make pay- 
ment of the note practically certain. Notwithstanding thèse facts, the 
leamed référée allowed the trust company, against objection, to prove 
as an unsecured creditor its fuU claim on the note. The effect of this 
ruling was to give the trust company control of the appointment of 
trustée. 
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The question is whether the trust company was a "secured creditor." 
If so, of course, it was not entitled to prove and vote, as it was per- 
mitted to do. B. A. § 56b. The expression "secured creditor" is de- 
fmed in the act as f ollows : 

"(23) 'Secured creditor' shall Include a creditor who bas security lor liis 
debt upon the property of ttie bankrupt of a nature to be assignable tinder 
tbis act, or who owns such a debt for whlch some Indorser, surety, or other 
persona secondarlly liable for the bankrupt bas such security upou the bank- 
rupt assets." 

A creditor's claim may be amply secured, but he is not a "secured 
creditor," within the meaning of the act, unless the security is on 
"property of the bankrupt." The reason for such a rule probably is 
that, when no property of the bankrupt is held as security, the claim 
is, as to the estate, an unsecured one, and may eventually be so pre- 
sented against it. It is true that the trust company hère has no finan- 
cial interest in an efficient administration in bankruptcy; but the in- 
dorsers hâve, and the trust company may be assumed to act in their 
behalf. In re Noyés Bros., 127 Fed. 286, 62 C. C. A. 218 (C. C. A. 
Ist Cir.) ; In re Headley (D. C.) 97 Fed. 765 ; Gorman v. Wright, 136 
Fed. 164, 69 C. C. A. 76; In re Bailey (D. C.) 176 Fed. 990; CoUier, 
Bankruptcy (lOth Ed.) p. 724; Remington on Bankruptcy (2d Ed.) 
§ 756. 

Order of référée affirmed. 



In re CHIN OWN et aL 

(District Court, W. D. "Washington, N. D. February 15, 1917.) 

No. 3513. 

AiiENS <g=>32(12) — Déportation Peoceedings — Appeals — Bail. 

In View of Chinese Exclusion Act May 5, 1892, c. 60, § 5, 2T Stat. 25 
(Comp. St. 1916, § 4319), providlng that no judge or court shall in the 
flrst instance, on application for writ of habeas corpus by a Ohinese per- 
son denled permission to land, allow such person to go on bail, and rule 33 
of the Circuit Court of Appeals fori the Ninth Circuit (208 Fed. xvli, 124 
C. C. A- xvii) providlng that pending an appeal in habeas corpus cases 
the custody of the prisoner shall not be disturbed, Chinese persons will 
not be released on bail pending an appeal from an order discharging a 
wrlt of habeas corpus and remandlng them to the custody of the immigra- 
tion authorlties for déportation, where every contention raised by them 
has been decided against them by décisions of the appellate courts, and 
there is nothing in the Personal envlronment prompting favorable con- 
sidération of the applications. 

AppUcation by Chin Own and another for bail. Application denied. 
John J. Sullivan, of Seattle, Wash., for relator. 
Clay Allen, U. S. Dist. Atty., and Albert Moodie, Asst. U. S. Dist. 
Atty., both of Seattle, Wash., for respondent. 

NETERER, District Judge. The relator has applied for release 
on bail pending the hearing of appeal from an order discharging the 
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writ of habeas corpus issued and remanding the petitioner to the Com- 
missioner of Immigration to carry out the order of déportation issued 
by the Secretary of Labor. The pétition for writ allèges that the relator 
was bom in San Francisco, Cal., in 1876, and removed to Seattle 
with his parents when he was five years of âge, where he resided until 
1891, and then removed to Boston, Mass. ; that in 1896 his parents re- 
turned to China, and the petitioner lived in Seattle until 1900, at which 
time he went to China on a visit, and on the 29th day of November, 
1902, entered the United States at Port Townsend, Wash., on his re- 
turn to the United States ; that after a short stay in Seattle, he went 
to Boston, where he resided until 1907, in which year he went to 
China, and is now returning, claiming his right to enter, with his 
minor son. 

I think the application for bail in this case must be denied. Section 
5 of the Chinese Exclusion Act (27 Stat. 25) provides that no judge 
or court shall, in the first instance, on application for writ of habeas 
corpus by a Chinese person who bas been denied permission to land, 
allow such person to go on bail, and court rule 33 of the Circuit Court 
of Appeals of this circuit also provides that pending an appeal the 
custody of the prisoner shall not be disturbed. The inhérent right of 
the court to admit the relator to bail, after the court bas affirmed the 
finding of the Commissioner and denied his right to enter, when the 
statute expressly prohibits the admission to bail before the court bas 
thus found (Jem Yuen [D. C] 188 Fed. 350), would seem to be sup- 
ported by a very slender thread. The status of the relator is not 
changed. The writ does not disturb the custody, but simply requires 
his production for the purpose of examining into the legality of his 
détention. The relator is not, in a légal sensé, within the United States. 
No power is given by the statute to the court to admit an alien by giv- 
ing bail pending an appeal from a décision of the court finding that 
he has been accorded a fair hearing by the Immigration Commissioner. 
U. S. v. Sisson (D. C.) 220 Fed. 538; In re Chin Yuen Sing (C. C.) 65 
Fed. 788. The powers of courts are prescribed and limited by the 
Congress. Congress likewise prescribes the duties and fixes the pow- 
ers of the Commissioner of Immigration. Ex parte Moola Singh 
(D. C.) 207 Fed. 780. The findings of the Commissioner are conclu- 
sive (Chin You v. U. S., 208 U. S. 11, 28 Sup. Ct. 201, 52 L. Ed. 369), 
and the power of the court is limited to ascertaining whether a fair 
trial was accorded. 

The courts of the several districts are somewhat at variance on the 
subject of allowing bail pending an appeal from an order of dépor- 
tation, and while the court may bave inhérent power, independent of 
statute, according to the rules of common law and ancient jurisdiction, 
to admit to bail (Wright v. Henkel, 190 U. S. 40, 23 Sup. Ct. 781. 
47 L. Ed. 948; In re Chin Wah, 187 Fed. 594, 109 C. C. A. 422), under 
npecial circumstances, I do not think that as a matter of sound judicial 
Jiscretion, under the circumstances of this case, that power should be 
exercised. Every contention raised by the relator has been decided 
against him by décisions of the Court of Appeals of this circuit and 
by décisions of the Suprême Court of the United States, and there is 
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nothing in the personal environment disclosed which prompts favorable 
considération of his request. 
Application denied. 



UNITED STATES v. ONE CERTAIN SIX-PASSENGER, SIX-CTLINDER, 
FORTT-EIGHT HORSB POWER LOCOMOBILE. 

Pistrict Court, W. D. Washington, N. D. Aprll 17, 1917.) 

No. 3370. 

CUSTOMS DUTIES ®=5l32 FOEFEITUBES RELIEF FBOM FORFEITURE. 

Under Rev. St. §§ 3061, 3062 (Comp. St. 1916, §S 5763, 5764), authorizlng 
searches and seizures of vehlcles, etc., for violations of the customs laws, 
section 3087 (Comp. St. 1916, | 5790), requlrmg the coUector to cause suit 
for a forfelture to be conimenced, and Act June 22, 1874, c, 391, I 17, 18 
Stat. 189 (Comp. St. 1916, § 10132), providing that whenever any person, 
chargea wlth havlng incurred any forfelture, shall présent hls pétition 
to the judge of the District Court, settlng forth the faots and praylng for 
relief, the judge shall. If the case requlres, proceed to Inqulre In a 
summary manner Into the clrcumstances of the case and transmit the 
facts appearlng on the Investigation, wlth a copy of the évidence, to the 
Secretary of the Treasury, the District Court cannot take .lurlsdictlon, 
where no forfelture has been declared, though an automobile has been 
seized for an alleged violation of the customs laws. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dlg. § 335.] 

Proceeding by the United States against One Certain Six-Passenger, 
Six-Cylinder, Forty-Eight Horse Power Locomobile. On pétition 
for return of the automobile. Jurisdiction declined. 

Clay Allen, U. S. Dist. Atty., of Seattle, Wash. 
Hall & Cosgrove, of Seattle, Wash., for claimant, 

NETERER, District Judge. Lucile Gertrude Scharlin has presented 
a pétition in which she allèges that she is the owner of a certain auto- 
mobile, which is described, which was seized by a spécial agent of 
the collector of customs for alleged violation of the revenue laws, and 
says tbe exact nature of which is unknown to her, though she is in- 
formed by the United States district attorney that it was seized and is 
being held on the ground that it had been used in the transportation 
of opium and the derivatives of opium. She dénies it was so used, 
and prays that the car be returned, and — 

"that if, in the opinion of this court, the case requlres, sald court shall pro- 
ceed to Inquire in a summary manner into the clrcumstances of the case, and 
that a tlme certain be flxed by thls court and an order issued requirlng sald 
district attorney and sald collector of customs to appear and show cause, if 
any they hâve, why thls pétition should be refused." 

This car was seized under section 3061, Rev. Stat. U. S., and under 
section 3062, Rev. Stat., it is liable to forfelture to the United States. 
It is not alleged in the pétition that the car is forfeited, nor does the 
agreed statement of facts which has been filed disclose a forfelture. 
Section 3087, Rev. Stat., provides that when any seizure is made the 
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coUector of customs shall cause suit for a forfeiture to be coni- 

menced. Act June 22, 1874, c. 391, § 17, provides that: 

"Whenever, for an alleged violation of the customs revenue laws, any 
person who shall be charged with lia,vlng incurred any • • » forfeiture 

• * * shall présent hls pétition to the judge of the District [Court] in 
which the alleged violation occurred, or In which the property Is situated, 
settlng forth, truly and particularly, the facts and circumstances of the case, 
and praying for relief, such judge shall, if the case, in hls judgment, requires, 
proeeed to inqulre, in a summary manner into the cireuinstances of the case, 

* * * of which the district attorney and the coUector shall be notifled by 
the petitioner, in order that they may attend and show cause why the péti- 
tion should be refused." 

The act further provides that the facts appearing at such sumtnary 
investigation shall be stated and annexed to the pétition, and, together 
with a certified copy of the évidence, transmitted to the Secretary of 
the Treasury, who shall hâve power to remit such forfeiture. 

I think, from an examination of the pétition, the agreed factSj and 

the law under which it is presented, that this court cannot take jurisdic- 

tion. The relief can only be had when the forfeiture bas been declared. 

No forfeiture is alleged or shown, and without a forfeiture there is no 

rehef which can be granted. The Suprême Court, in U. S. v. Morris, 

10 Wheat. (23 U. S.) 295, 6 h. Ed. 314, in discussing this question, said : 

"Nor will the remission be granted before condemnation, unless the petition- 
er will admit the forfeiture bas been Incurred." 

In U. S. V. 150Vi2 Dozen Long Gloves (D. C.) 168 Fed. 1010, and 
The Princess, Fed. Cas. No. 11,431, it was held that until a forfeiture 
had been declared the court would not take cognizance of such péti- 
tion. 



In re O. L. WARD & CO. et al. 
(District Court, N. D. Californla, First Division. May 25, 1917.) 

No. 9960. 

Bankruptcy ®=>288(2) — Collection of Assbts — Summaet Peocekdings. 

Where, within four months before bankruptcy, the bankrupt, to re- 
lease an attachment, deposited money with the constable In lieu of a 
bond, and after the adjudication, and the élection of a trustée, the at- 
tachment creditor, with knowledge thereof, procured the entry of judg- 
ment and the issuance of an exécution. In pursuance of which the con- 
stable pald the money in bis hands to the attachment creditor, the attach- 
ment creditor was not such a bona fide adverse claimant as would 
compel the trustée to resort to a plenary suit, and a summary order re- 
quiring the payment of such money to the trustée was proper. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447.] 

In Bankruptcy. In the matter of O. L. Ward & Co., a copartner- 
ship, and O. L. Ward, a member of such partnership, individually, 
bankrupts. On pétition to review an order of the référée. Affirmed. 

Charles Quayle, of Oakland, Cal., for petitioner. 
J. W. Dignan, of Oakland, Cal., for trustée. 
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DOOLING, District Judge. Review is sought of an order of the 
référée directing W. E. Dean to pay over to the trustée of the bank- 
rupts the sum of $253. 

Within four months before the institution of the bankruptcy pro- 
ceedings, the petitioner, Dean, had brought suit against the bankrupts 
and attached certain of their property. To release the attachment they 
gave to the constable $253 in cash, in lieu of a bond. The constable 
released the attached property and held in his possession the money, 
$253, in place of the attadied property. After the adjudication of the 
bankrupts and the élection of a trustée, and with knowledge of such 
adjudication and élection, Dean procured a judgment to be entered 
against them in the action in question, and procured a writ of exécu- 
tion to be issued thereon, and in pursuance of said writ the constable 
paid over to him the $253 in his hands in satisfaction of the judginent. 
Upon a pétition by the trustée, and notice to Dean, and a hearing on 
the merits, the référée made the order complained of, directing IDean 
to pay to the trustée the $253 so received by him from the constable. 

The petitioner contends that the référée could not by summary 
proceedings deprive him of this money, because he was an adverse 
claimant, in good faith, and having the money in his possession. This 
claim is disposed of by the language of the Circuit Court of Appeals 
of this circuit in Staunton v. Wooden, 179 Fed. 61, 102 C. C. A. 355 
as f ollows : 

"The moment a pétition In l>ankiniptcy is flled, ttie jurlsdictlon of the bank- 
ruptcy court begins, and the pétition so flled Is lis pendens, and notice to aU 
the world. It has the effect both of an attachment and an Injunction, and 
the adjudication of bankruptcy dlscharges any attachment levied within four 
months prior to the filing of the pétition, unless the bankruptcy court shall 
order the lien preserved for the benefit of the bankrupt's estate, and it opér- 
âtes as a seizure of the property, the tltle to which subsequently passes to the 
trustée. Where the claim of possession as against the tnistee's right of 
(possession Is based solely on an attachment lien, which is annulled by the 
adjudication in bankruptcy, the person or officer so in possession holds as 
bailee for the trustée, and must deliver the property upon proper demand, 
and may be required to do so by summary order issued from the bankruptcy 
court. He Is not an adverse claimant, and his mère refusai to surrender the 
property does not make him such." 

This is not the case of a créditer who has received money from a 
bankrupt prior to the filing of the pétition, but of one who has received 
money after adjudication, the title to which money had already passed 
by opération of law to the trustée. Nor is it the case of a constable 
releasing an attachment upon a bond given him by third parties, which 
bond would not be invalidated by the bankruptcy proceedings. It is 
the case of a constable holding the money of the bankrupts themselves, 
which money was a part of the assets to be marshaled and disposed of 
by the bankruptcy court, and petitioner, having received the money 
from the constable after adjudication and after the élection of the trus- 
tée and with full knowledge of both such adjudication and élection, 
cannot be heard to say that he is such a bona fide adverse claimant as 
would compel the trustée to resort to a plenary suit Graessler v. 
Reichwald, 154 Fed. 478, 83 C. C. A. 304. 

The order of the référée is therefore affirmed. 
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In re WHITB. 
(District Court, N. D. Callfornla, First Division. February 8, 1917.) 

No. 870O. 
Banketjptcy <S=5415(4) — Dischaege or Bankeupt— Opposition bt Trustée. 
After entry of an order discharglng a bankrupt without objection, ex- 
cept by the trustée, who was not shown to hâve been authorlzed by the 
credltors to oppose the discharge, a rehearlng will not be granted, to per- 
mit the trustée to produce évidence of hls authorlty, whlch he had full 
opportunlty to do on the hearlng. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 726.] 

In Bankruptcy. In the matter of H. S. White, bankrupt. On appli- 
cation by trustée for rehearing on application for discharge. Denied. 

For former opinion, see 238 Fed. 874. 

Wilder Wight, of Oakland, Cal, for bankrupt. 

Clarence A. Shuey and W. Dorn, both of San Francisco, Cal, for 
trustée. 

DOOLING, District Judge. On an application made to the court by 
the bankrupt for a discharge, the trustée appeared and filed spécifica- 
tions in opposition thereto, and the matter was referred for hearing 
to the référée. The référée reported, and recommended that a discharge 
be denied. A hearing was thereafter had before the court upon this 
report, and the court ordered the discharge of the bankrupt, notwith- 
standing the adverse report of the référée, for the reason that it no- 
where appeared that the trustée was authorized to interpose objections 
at a meeting of creditors called for that purpose, as required by sec- 
tion 14 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 
[Comp. St. 1916, § 9598]). 

The trustée now moves that the discharge be set aside and the mat- 
ter referred again to the référée, and bases the motion upon the ground 
that the trustée was in fact authorized by the creditors to oppose the 
discharge, although the record as brought hère shows that whatever au- 
thôrization the trustée had was by order of the référée. The motion 
to set aside the discharge is opposed by the bankrupt, who contends 
that every opportunity was afïorded the trustée to make proof of the 
fact that he was authorized by the creditors to oppose the discharge, if 
such were the fact, and insists, as he has at ail times insisted, that the 
spécifications do not show any authorization at ail, while the notice of 
appearance filed by the trustée contains the récital : 

"The trustée having been first duly authorized by the above court to inter- 
pose objections to the bankrupt's discharge." 

A re-examination of the lengthy record and of the voluminous briefs 
fails to disclose a single suggestion, prior to the présent motion, that 
the trustée was authorized to make opposition by any one except "by 
order of the court," or by "order of the référée," which I take to mean 
the same thing. The trustée was not taken by surprise, for the bank- 
rupt urged from the beginning the insufficiency of the spécifications 
and the lack of authorization, and I see no reason, in view of the con- 
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flicting affidavits now presented, for disturbing the conclusions here- 
tofore reached. 

The pétition for a rehearing, and the motion to set aside the dis- 
charge, are denied. 



HUBBELL et al. v. ROYAL PASTIME AMUSEMENT CÔ. 
(District Court, S. D. New York. May 26, 1917.) 

1. OOPTEIGHTS <S=»82 — InFBINGEMENT — PLEADINa. 

As a matter of pleadlng, It may be falrly Inferred that, when the 
composer protects a musical composition wlth an unllmited copyright 
notice, he bas wrltten the work for the purpose of securlng ail rights 
obtainable under the copyright act, Includlng the rlght publicly to per- 
form It for profit 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §| 72, 73.] 

2. Copyrights <S=s>36 — Rights Acquibed — I'eefobmance for Pbofit. 

In Copyright Act March 4, 1909, c. 320, § 1, subd. "e," 35 Stat. 1075 
(Comp. St. 1916, § 9517), provldlng that any person entitled thereto, upon 
complylng wlth the provisions thereof shall hâve the exclusive rlght to 
perform the copyrighted work publicly for profit, "if it be a musical com- 
position and for the purpose of public performance for profit," a semi- 
colon should précède the words "and for the purpose of public perform- 
ance for profit" ; but even without the semicolon the statute merely 
protects those who do not In public perform the musical composition for 
profit, and does not make the benefits acquired by the copyright proprle- 
tor dépendent upon bis purpose or mental attitude when the copyright is 
obtained. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 37.] 

In Equity. Suit by Raymond Hubbell and others against the Royal 
Pastime Amusement Company. On motion to dismiss. Motion denied. 

Nathan Burkan, of New York City, for complainants. 
J. Robert Rubin, of New York City, for défendants. 

MAYER, District Judge. This is a motion to dismiss the bill on the 
ground that the f acts stated therein are insufficient to constitute a cause 
of action under the Copyright Act of March 4, 1909, as amended. The 
sole point urged is that the bill is defective, because it fails to allège 
that the musical compositions involved were written for the purpose of 
public performance for profit. 

[ 1 ] As a mère matter of pleading, I am inclined to think that, when 
the composer composes his composition with an unlimited copyright 
notice, it may fairly be inferred that he had written the work for the 
purpose of securing ail the rights attainable under the Copyright Act, 
including the exclusive right publicly to perform it for profit. 

[2] But the controversy goes deeper than a mère matter of pleading, 
for I am entirely satisfied that a semicolon should précède the words 
"and for the purpose of public performance for profit," This is borne 
out by a reading of the committee reports and a reading of the statute. 
See Tyrrell v. Mayor, 159 N. Y. 239, 53 N. E. Ull, as to the rules of 
construction where punctuation is involved. If the semicolon is not 
inserted at the place above indicated, subdivision "e" of section 1 does 
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not seem to make sensé. Eliminating the semicolon, the most, how- 
ever, that the section amounts to is a protection in f avor of those per- 
sons who do not perform publicly for profit the musical composition — 
as in the case of street parades, school, educational, or similar public 
occasions and exhibitions. 

Putting the matter another way, the contention of défendant is that 
the person who becomes entitled to the copyright, by complying with 
the act, must state what was in his mind at the time that he obtained his 
copyright. I am unable to see any justification for this view, because 
the purpose or mental attitude of the composer is immaterial. The 
procédure is that he complies with the act, and as a resuit of that com- 
pliance certain benefits follow by virtue of the statute. The subject 
could be further and somewhat elaborately developed, but I see no oc- 
casion so to do upon this motion, as the point which défendant makes 
will be preserved, should a trial be had. 

Motion denied. 



Ex parte COATZ. 

(District Court, W. D. Washington, N. D. February 20, 1917.) 

No. 3557. 

Habeas Cobpus <g=45(5) — Fedeeal Couets — Peksons in Custodt of State 

ATJTttORJTIES BEMEDT BY WRIT OF EbBOB. 

Except In cases of great urgency, a fédéral court wlll not, on habeas 
corpus, discharge a person in the custody of the state authorltles, charged 
with a crime under the laws of tha state, on the ground that his constl- 
tutional rights hâve been violated, but wlll leave hlm to his remedy by 
writ of error to the United States Suprême Court, after presentlng his 
contention to the highest court of the state. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 38-44; 
Courts, Cent Dlg. §§ 804, 805, 990.] 

Pétition by W. A. Coatz for writ of habeas corpus. Writ discharged. 

Robert Welch, of Seattle, Wash., for petitioner. 
Alfred H. Lundin, Pros. Atty., and Frank P. Helsell, Asst. Pros. 
Atty., both of Seattle, Wash., for respondent. 

NETERER, District Judge. In response to an order of this court, 
based upon the pétition herein, alleging that petitioner is unlawfully 
deprived of his liberty by the respondent, the petitioner is produced, 
together with a return to the order, in which it appears that petitioner 
was charged under the laws of the state of Washington with being an 
habituai criminal (section 2286 Rem. & Bal. Codes of Washington), 
and was accorded a trial pursuant to the laws of Washington, and that, 
upon a return by the jurors finding the petitioner guilty of ijie charge 
made, he thereupon appealed to the Suprême Court of the state of 
Washington, and the conviction and judgment of the state superior 
court was affirmed ; that thereupon a pétition for rehearing was filed, 
and the said pétition for rehearing was duly considered and disposed of 
by the Suprême Court of the state of Washington on the 6th day of 
February, 1917, and the remittitur of the Suprême Court transmitted to 
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the superior court of the state by virtue of which remittitur tlie judg- 
ment of the trial court was made final. The matter cornes bef ore this 
court in the form of a demurrer to the return of the sherifif of King 
county, and it is contended by the petitioner that he is sentenced con- 
trary to his constitutional rights; that he is being twice put in jeop- 
ardy for the same offense, contrary to the provisions of article 5 of 
the Amendments to the United States Constitution, and contrary to 
article 1, § 9, of the state Constitution. 

Without discussing the merits of the contention of the petitioner, I 
think that the Suprême Court of the United States, in Urquhart v. 
Brown, 205 U. S. 179, 27 Sup. Ct. 459, 51 L. Ed. 760, has definitely 
pointed out that the duty of this court is to discharge the writ and dis- 
miss the pétition. The petitioner being in the custody of the state au- 
thorities, charged with a crime under the laws of the state, his duty, 
as stated by the Suprême Court in Reid v. Jones, 187 U. S. 153, 23 
Sup. Ct. 89, 47 L. Ed. 116, after presenting his contention to the high- 
est court of the state in which judgment could be reviewed, if unsuc- 
cessful, is to take it to the Suprême Court of the United States by writ 
of error, and that only in exceptional cases should the District Court in- 
tervene by writ of habeas corpus ; and in Drury v. Lewis, 200 U. S. 
1, 26 Sup. Ct. 229, 50 L. Ed. 343, the Suprême Court reaffirmed the 
expression in Reid v. Jones, supra, and stated that, except in cases of 
peculiar urgency, the fédéral court should leave the petitioner to his 
remedy by writ of error to the Suprême Court. The présent case is 
not one of those of great urgency, involving the authority and opéra- 
tions of the gênerai government, or the obligations of this country to, 
or its relations with, foreign nations. 

The writ will be discharged, and the pétition dismissed. 



FRET & SON, Inc., v. WELCH GBAPB JUIOE CO. 
(District Court, D. Maryland. Juae 21, 1917.) 

CosTs <g=5244 — Bevebsai, with Costs. 

Where the first trial of an action resnlted in a mistrlal, and the second 
trial in a verdict for défendant, and the judgment was reversed, "with 
costs," ail of the costs of both trials were taxable agalnst défendant, in 
View of the long-establlshed custom, both in the fédéral and In the state 
courts, that when the mandate is in that form ail the costs up to that 
time incurred in the court below are taxed agalnst the défendant la 
error. 

[Ed. Note.— For other cases, see Costs, Cent Dig. §§ 940-946.] 

At Law. Action by Frey & Son, Incorporated, against the Welch 
Grape -Juice Company. On exceptions to the clerk's taxation of costs. 
Exceptions overruled. 

Horace T. Smith, of Baltimore, Md., for plaintiff. 

John Hinkley, of Baltimore, Md., for défendant. 

ROSE, District Judge. This case has now been tried three times. 
At the first trial there was a hung jury. The second trial resulted in 
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IN RE UNITEB FIVE & TEN CENT STOKE lOOÔ 

a verdict for the défendant. The plaintifï sued ont a writ of error, and 
the Circuit Court of Appeals reversed the judgment with costs. 240 
Fed. 114, — C. C. A. — . 

Upon receipt of the mandate, the clerk of this court, in accordance 
with the ordinary practice when a mandate cornes down in that form, 
taxed ail the costs for both trials below against the défendant. The 
défendant excepted to the taxation of any of the costs below against 
it, and, in the alternative, to the taxation against it of the costs of the 
first trial. The custom both in the United States and state courts of 
Maryland, when the mandate from the appellate court is in the form 
used in this case, is to tax against the défendant in error ail the costs 
up to that time incurred in the court below. The experienced clerks 
of the state and fédéral courts say they are not aware in their ex- 
périence of more than a quarter of a century of any exceptions to this 
practice, although they are not able to recall whether or not the précise 
case of a mistrial, and a verdict for the défendant in the second trial, 
and a reversai of the judgment entered thereon by the appellate 
court, has ever before arisen. 

As the verdict and judgment are now for the plaintifï, defendant's 
exceptions to the clerk's taxation of the costs will necessarily be over- 
ruled ; but, had the resuit of the third trial been différent from what 
it was, I would not hâve felt justified in sustaining defendant's excep- 
tions, or either of them, in view of the language of the Circuit Court 
of Appeals, employed, as it was, after the construction of such lan- 
guage in this district was of so long standing. 

They will therefore be overruled. 



In re UNITED FIVE & TEN CENT SÏOBB, Ina 
(District Court, S. D. New York. February 6, 1917.) 

1. Bankrxjptct <g=>314(6) — Claims Provable — Taxes. 

Where a tax was valid under the laws of the state, and under the rule 
in that state déductions for debts could not be made, the tax could not 
be disallowed as a claim against the estate of a bankrupt corporation, on 
the ground that It was unjust or unlawful. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 486.] 

2. Bankrtjptcy <S=»314(e) — Claims — Taxes — Revision. 

The fédéral courts hâve power to revise state taxes presented as claims 
against the estâtes of bankrupts. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. | 486.] 

In Bankruptcy. In the matter of the United Five & Ten Cent Store, 
Incorporated, bankrupt. On application for allowance of a tax as a 
claim against the estate. Report of spécial master disaffirmed, and tax 
allowed. 

Blau, Zalkin & Cohen, of New York City, for trustée. 
Henry M. Hartman, of Trenton, N. J., for city of Trenton. 

®=9For otber cases see same topic & KEY-NUMBI:r In ail Key-Kumbered Dlgests & Indexes 



1006 242 FEDERAL REPOETEU 

AUGUSTUS N. HAND, District Judge. [1] A tax was assessed 
ypon Personal property of the bankrupt corporation in the city of Tren- 
ton valued at $7,800, amounting to $184.86. It is conceded that the 
bankrupt had assets in the city of Trenton to that amount, but, because 
the property belonged to an insolvent corporation, the référée held that 
the tax was unjust and should be disallowed. I do not find that such a 
tax was not due under the New Jersey law. It was not seriou.sly 
argued upon the hearing of the motion, nor in the brief submitted for 
the trustée, that the ruling of the state board of New Jersey to the 
efïect that déductions for debts from the assessed value of tangible or 
corporeal personal property cannot be made in New Jersey. If this is 
so, the tax îs valid under the state law, and cannot be regarded as un- 
just or unlawful in any respect. 

In Swarts v. Hammer, 194 U. S. 441, 24 Sup. Ct. 695, 48 L. Ed. 
1060, the Suprême Court held that there was nothing in the Bankruptcy 
Act exempting property in the hands of a trustée in bankruptcy from 
the state and municipal taxes to which similar property from the same 
locality is subject. Speaking of the property of the bankrupt, the 
court said: 

"It Is dedicated, it Is tnie, to the payment of the credltors of the banknipt, 
but there Is nothing in that to withdraw It froitï the necesslty of protection 
by the state and munlcipality, or which should exempt It from its obligations 
to either." 

[2] There is no doubt that fédéral courts hâve power to revise state 
taxes. In the case of New Jersey v. Anderson, 203 U. S. 483, 27 Sup. 
Ct. 137, 51 L. Ed. 284, the Suprême Court said: 

"The state court may construe a statute and define Its meaning, but wheth- 
er its constnictlon créâtes a tax wlthin the meaning of a fédéral statute, givlng 
a préférence to taxes, is a fédéral question, of ultimate décision in this court." 

There can be no doubt that the sum sought to be collected by the 
city of Trenton is a tax, and that it was based upon an assessment of 
property to the value found by the assessing officer. 

Eor the foregoing reasons, the spécial master's report should be 
disaffirmed, and the amount of the tax allowed. 



Ex parte BORCHABDT. 

(District Court, E. D. South Carolina. June 28, 1917.) 

No. 238. 

Aliens (g=>61— Naturalization— Alien Enemies— "Time of Application." 
Under Bev. St. § 2171 (Comp. St. 1916, § 4362), providing that no alien, 
who Ls a native, citizen, subject, or denizen of any country with which 
the United States are at war at the tlme of his application, shall be then 
admitted to become a citizen, the "tlme of his application" Is the timte 
when he présents himself in open court to be admitted, and not the tlme 
of fillng the pétition givlng notice of the application, and hence a citizen 
of Germany cannot be admitted to citizenshlp, where his application in 
open court was made after a state of war exi&ted. 
[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119-122.] 
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Application by William Borchardt for naturalization. Pétition de- 
nied without préjudice. 

SMITH, District Judge. This applicant is a German citizen, who 
made his déclaration of intention on the 15th of May, 1895, in the 
county court of the county of Multnomah, state of Oregon. He has 
served almost continuously since as a soldier in the United States 
army, and has had an honorable discharge certificate. Except for the 
fact that a state of war now exists between the United States and 
Germany, he would appear to fulfiU the requirements of the statute 
and would be admitted to naturalization. 

The objection is the provisions of section 2171, United States Re- 
vised Statutes, that no alien who is a native citizen or subject or a 
denizen of any country, state, or sovereignty with which the United 
States are at war at the time of his application shall be then admitted 
to become a citizen of the United States. In the view of the court the 
time of his application means when hc présents himself to the court 
in open court to be admitted. The object of filing a pétition 90 days 
before is to give notice of the application. The application is after 
the expiration of the 90 days, when he présents himself to the court 
and applies. Under the plain terms of the statute it seems to the court 
that he is now inéligible. There hâve been several décisions upon the 
subject, and the court is of opinion the better weight of the reasoning 
is with the décisions which hâve decided adversely to the admission 
of such applicants. 

With the législative motive and reasoning the court has nothing to 
do. It may be said, howevcr, that it might well bc considered whether 
or not the view of the Législature was not that to subject a soldier in 
the army, such as a citizen of Germany, to the terrible strain to which 
he would be subjected if he wcre sent now over to Europe to maintain 
by force of arms under the requirement of the law the cause of the 
United States against that of Germany, might be to incur grave périls. 
However that may be, the meaning of the statute is clear. It seems 
to this court that the législative instruction is that no one shall be ad- 
mitted to be a citizen who at the time of his application in open court 
for admission is a citizen of a country with which the United States are 
at war. This décision might be held to await further action of Con- 
gress, but inasmuch as the applicant may désire to obtain appellate con- 
struction of the statute and review the décision of the court, it is now 
made. 

The pétition of the applicant is accordingly refused, but without 
préjudice to him to renew his application after the conclusion of peace 
between the United States and Germany. 
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